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SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 

Indicates Cases of Great importance. 

Indicate Cases of Very Great Importance. 


A 

Aequiescence 

-Defence of acquiescence explained 

and enunciated 3646 

Adverse Possession 
—President is not agent of the Board 
—Management of chhatram properties 
▼eating with Board of which Collector 
is President — No fiduciary position 
exists and Collector can acquire title to 
the properties for Government by ad¬ 
verse possession— Madras Local Boards 
Act (5 of 1884), S. 51 6796 

-Enjoyment of exclusive right of 

fishery — Mistaken notion of right— 
Possession is adverse to real owner 

679rt 

—Trust—Wrongful receipient of pro¬ 
fits of trust property does not acquire 
title by adverse possession—One bene¬ 
ficiary can however acquire right ad¬ 
versely to others 563a 

' Possession ought to be 'unequivo¬ 
cally adverse 5636 

■■Trustee cannot make his possession 
adverse 563c 

—Landlord and tenant — Permanent 
tenancy is not acquired by mere lapse 
of time—Permanent tenancy 434/ 
Alluvion and Diluvion 
—Accretions—Rights to accretion by 
alluvion arise ex jura naturae wherever 
land abuts on river—Riparian Rights 

181a 

Arbitration Act (9 of 1899} 

*■"*8.14—^Umpire required to ascer¬ 
tain damages on basis of future profits 

1930 Indexes (Mad.)—2 & 3 


Arbitration Act 

that would have accrued if breach of 
contract had not occurred— He stating 
that there were no’materials to arrive at 
his estimate but passing award having 
considered all circumstances — Award 
was not bad on the faco of it 723a 
—S. 14—Jurisdiction of Court to re¬ 
view awards is verv harrow 7236 

B 

Bengal Alluvion and Diluvion Re¬ 
gulation (11 of 1825) 

-Applicability — Regulation 11 of 

18?5 is not applioable in Madras ISlc 

C 

Certiorari 

——Writ of—Jurisdiction of High Court 
is supervisory and corrective and ex¬ 
tends to all inferior tribunals 896a 
Civil Procedure Code (5 of 1908} 

-S. 2 (2)-Direction in final decree 

leaving distribution of assets undisposed 
of is essence of preliminary decree and 
decree is partly final and partly prelim¬ 
inary—Civil P. 0., 0. 20, R. 15 523c 

-S. 2(11)—Member of Hindu joint 

family sued on pro-note dying —Before 
deciding whether a person is legal re¬ 
presentative it must be shown whether 
deceased had any estate 575 

—S, 2 (17) (f) and (g) —Municipality 
constituted under District Municipali¬ 
ties Aot is not public officer and so no 
notice is necessary under S. 80 844a 

-S. 9 — Brahmin excommunicated 

by recognized spiritual tribunal—Order 
of excornmnnleation passed in good 
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faith without malice and in exercise of 
spritual authority — No negation of 
natural justice—Suit by the Brahmin 
for declaration for being in caste and 
for damages is not cognizable 100^ 

- S. 11— Scope—Evidence Act, Ss. 13 

and 40 —Obseivations in a judgment re¬ 
lating to different matter though con¬ 
nected cannot bind third party and 
judgment itself cannot be evidence 
against bim 751c 

-^S. 11 — riaintifls basing suit on 

agreement to import gold into French 
India—Defendants urging that agree- 
ment was for unlawful purpose being 
one to import gold into British India— 
In previous suit against present plain¬ 
tiffs by present defendants, present 
plaintiffs raising same objection, but 
Court finding contract to be quite legal 
—That finding would operate as res 
judicata in present suit 714n 

—-S. 11 —Previous suit confined to a 
particular right only, general right not 
being in question—Plea claiming gene¬ 
ral right in subsequent suit is not bar¬ 
red by constructive res judicata 701/i 

•-S. 11 —Portion of decree becoming 

res judicata not having been appealed 
against—Rest of decree taken up in ap¬ 
peal but based on same reasoning be¬ 
comes also res judicata—Practice 471/) 
- S. 11— Ground of want of attach¬ 
ment available at the time of notice of 
settlement of proclamation must be 
urged then and not reserved for later 
occasions—It operates otherwise as res 
judicata—Civil P. C., 0. 21, R. 66 414c 
S. 11 —Income-tax Act (1922), 
S. 22 (4) and S. 37—Decision regarding 
assessment arrived at after investigation 
and inquiry—Income-tax authorities are 
competent to reopen the decision— In- 
come-tax authorities are not Courts and 
hence principle of res judicata does not 

apply to them (FB) 209a 

^-S. 11, Expl. 4 — “Might" and 

“ought" —Previous suits one for redem¬ 
ption and another for trespass—Right to 
specific performance available defence 
in these suits but not taken—Subsequent 
suit by that person for specific perfor¬ 
mance is not barred 539 

^ —S. 11, Expl. 4 —^Suit to redeem in¬ 
valid mortgage dismissed -Suit brought 
to redeem different mortgage on same 
property is not barred though principal 
amount of mortgage is same ' 264a 


Civil P. C. 

-S. 11, Expl. 4 —Expl. 4 cannot be 

given effect to unless all conditions 
mentioned in S. 11 are fulfilled 264/) 

-^S. 11, Expl. 6—Matter in execution 

res judicata against Hindu father—* 
Plea of res judicata is also effective 
against son—Hindu law 257/> 

—S. 11, Expl. 6—Decree in previous 
suit against Hindu father not expressly 
described as manager—Decree is bind¬ 
ing on sons in subsequent suit as res 
judicata 206a 

-S. 13 (b)—Decree ex-parte under 

Ceylon Civil P. C., Ss. 85 and 86, is nob 
on merits—Plaintiff getting decree un¬ 
der Ceylon Civil P. C., Ss. 85 and 36, is 
not entitled to get judgment under 

Civil P. C.. S. 13 (b) 149 

^ -S. 13 (b)—.Mortgagee bringing 

suit in Colombo Court— Mortgagor not 
appearing—Mortgagee on filing affidavit 
getting decree in suit—Law existing in 
Ceylon not followed—Mortgagee is not 
entitled bo have decree under Civil P.C., 
S. 13(b) 1465 

-S. 21— Objection to valuation of 

claim and jurisdiction caunot be raised 
for the first time in second appeal— 
Practice—New plea 541a 

-S. 34—Interest between date of 

suit and decree is discretionary 7215 
—S. 34—Cost refused bo party try¬ 
ing to profit by its fraud—Discretion is 
nob improperly exercised 7075 

S. 34—Interest—Person while pur- 
chasing property in auction-purchase, 
paying all amount of prior mortgage— 
He is entitled bo interest ou amount 

paid 471a 

— — S. 35 —Costs— Third party liable 
when claiming through party bo suit 

5775 

-S. 35—Costs in maintenance suits 

—Court should see whether claim was 
prima facie exaggerated 4795 

- -S. 35 —Failure to present case pro¬ 
perly in trial Court—Costs in trial Court 
refused 218ff 

~"S. 35 — No relief asked against 
party—Costs cannot be granted against 
such party * 1955 

- 'S. 35—Successful appellant’s con¬ 
duct not creditable and straightfor¬ 
ward ordered to bear his costs 154f/ 
S. 35—Redemption suit—Plaintiff 
purchaser of equity of redemption from 
X Daring argument defendants objec¬ 
ting that purchase by plaintiff would 
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nob bind X'$ heirs—Trial Court uphold¬ 
ing objection—Appellate Court having 
amended plaint and added X'$ heirs as 
parties remanding oase and awarding 
«oste of appeal— Inherent powers of re¬ 
mand were not exercised without juris¬ 
diction and there was no reason to in¬ 
terfere in revision withjaward of costs 

726 

-S. 47— To determine whether 

particular defendant against whom suit 
has been dismissed is or is not party to 
suit within operation of S. 47, Court 
should always look into decree, judg¬ 
ment and pleadings as question does 
not entirely depend upon whether name 
has been struck o9 or retained on re¬ 
cord (FB) 817n 

- S. 47 —Suit dismissed as against 

defendant for misjoinder—Proper order 
is to strike out name, and such defen¬ 
dant does not come within S. 47—It is 
otherwise where suit is dismissed on 
plaintiS abandoning claim against de- 
lendanb-Civil P. C.. 0. 1, R. 10 (2) 

(FB) 8176 

- S. 47— Decree creating charge— 

Execution Court can construe decree— 
Execubiou—Decree binding 688 c 

- S. 47—Alienee of land from widow 

can demand proof of his being her legal 
representative from decree-holder in 
execution of money decree against widow 

688 c 

—S. 47 —Charge decree— Non-party 

cannot resist execution—His remedy is 
by separate suit—Civil P. C., 0. 34, R. 1 

538 

——S. 47 — Application bo set aside 
ftUotioQ sale—Want of notice under 0. 
21, R. 66— It falls under S. 47 and 
second appeal lies 4896 

—S. 47 —Objection regarding defect 
of'attaohmenb comes within S. 47 4l4a 
- S. 47 —Suit for possession by usu¬ 
fructuary mortgagee—Bajiuama decree 
embodying inter alia that mortgagor 
after depositing mortgage money should 
get possession of properties from mort¬ 
gagee failing which mortgagee to con¬ 
tinue in possession as mortgagee —If 
possession not delivered mortgagor to 
take out possession by execution pro¬ 
ceedings — Execution proceeding dis¬ 
missed as barred by limitation—Suit to 
k&^em mortgage—Mortgage held to be 
BubsUtiug and liable to redemption, con- 
dilian reducing period of limitation 
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Civil P.C. 

being clog on ledomption — Suit was 
held not barred bv S. 47 — T. P. 
Act, S. CO 305./ 

■- “S. 47 -^Questious roUtiiig to ex¬ 
cess execution should nob he raised hy 

fresh suit 12 ' 

-S. 47 —Pavsous party to suit, bub 


no decree against them—Their rights 
infringed in execution pioceedings - 
Even such uersons must apply under 
S. 47 ‘ 12.7 

-S. 47 (2)—Application for inquiry 

into mesne profits made by execution 
petition'—Court can treat it as applica¬ 
tion in suit 30/' 

-S. 47 (2)—Suit may be treated as 

proceeding 126 

-S. 51—Receiver is not agent cf 

judgmonb-creditor in execution of whoso 
decree he is appointed—Moneys realized 
by receiver do not become money belong¬ 
ing tu judgment-creditor 4/- 

— S, 51 —Receiver appointed by Court 
is appointed for all persons interested — 
Moneys in bands of receiver cannot be 
spent without orders from Court 4c 

- S. 51 — Judgment-creditor’s posi¬ 
tion is not improved by appointment of 
receiver in execution instead of attach¬ 
ment and sale 47 

- S. 51 —Receiver appointed in ex¬ 
ecution proceedings — Other decree- 
holders need not apply for appointment 
of receiver of same property An 

—S. 53 — Money decree obtained 
against father and properties attached— 
In execution whole of interest may be 
proceeded against irrespective of ambi¬ 
guity in description—Son is bound by 
such execution unless he shows that 
debt was immoral—Hindu law 157<t 
— -S. 64 —Judgment-creditor has no 
charge on mortgage amount by reason 
of his attachment—More than one cre¬ 
ditor attaching same mortgage amount— 
Court cannot give to one of them charge 
at expense of other creditors 4a 

-S. 65—Court has no jurisdiction bo 

sell property of person against whom 
decree is not made—Sale, if takes place, 
is ultra vires ^ 12c 

■- “S. 65— Notice required by 0, 21,. 

R. 22, nob given, sale becomes void—To 
set aside such sale, proceedings should 
bB taken under S. 47—To set aside void 
sales in execution, Umitation, not under 
Art. 166, but under. Art. 181 applies— 
Lien. Act, Arts. 166 a,pd 181 l2c 
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-S. 73—Once inferior Court orders 

satisfaction or pays out anaount in igno¬ 
rance of decree of superior Court against 
same judgment.delitor, superior Court 
cannot order restitution or rectify error 
and make assets available for rateable 
distribution among decree-holders of 
superior Court 699 (2) 

—~-S. 73 — Property once attached 
need not be attached again—All attach¬ 
ing decree-holders are entitled to rate¬ 
able distribution 4/ 

- S. 73 —Judgment-creditor apply¬ 
ing for execution before Court passed 
orders under S. 73 —He is entitled to 
rateable distribution with others 4fi 
—— S. 73, Provisos (a) and (b)— Ap¬ 
plicability — Decree-holder and mort. 
gagee same person —Decree debt and 
mortgage debt not distinct and dif¬ 
ferent—S. 73, Provisos (a) and (b), are 
not applicable 1386 

S. 80 —Official Assignee purporting 
to act legally though action not strictly 
legal—Suit against him for damages— 
Notice is necessary 458d 

^ — S. 84 —Characteristic of "Foreign 
State” stated 1004a 

—S. 92—Scheme providing that Court 
should fill up vacancies occurirng in 
oflico of trustees appointed for five 
years—Such provision does not amount 
to modification of scheme and so Court 
can entertain application to fill up 
vacancies—No separate suit under S. 92 
is necessary—If on application being 


Civil P.C. 

be granted for prayers outside scope of 
sanction 129a 

-S. 92—Object of S. 92 is to safe¬ 
guard not only rights of public but alscr 
those of institution and trustees 1296 

^-S. 92—Status and position of thos& 

who come forward to represent com¬ 
munity must be considered before giv¬ 
ing sanction under S. 92 —Notice should 
be issued to trustees or institution 129£3- 

*- S. 92—Suit by some only of per* 

sons to whona sanction is given does- 
not lie 129(f' 

- S. 92 (1)—Cls. (a) and (b) aro dis¬ 
tinct 226a 

99—Scope—S. 99 does not pre¬ 
vent appellate Court from interfering 
on ground of misjoinder or nonjoinder 
which affects jurisdiction of trial Court 

7l4e 

-S. 100—Refusal to act under R. 33,. 

0. 41, is not error of law and need not 
be interfered in second appeal 707a- 

-S. 100—Conclusion as to intention 

arrived at on certain consideration— 
Second appellate Court oaunot re-assess- 
him 590^ 

^-S. 100—Question of law—Legal 

inference from admitted facts is ques¬ 
tion of law (SB) 449£? 

-S. 100— Case of presumed Con¬ 
tract-Finding of legal origin is one of 
fact 339c- 

- S. 103—Case remanded — Presb 

finding called for but nob given—Second 
appellate Court can deal with the issue 


made Court fills up vacancies, no appeal 
would lie because such matters are not 
such as arise under Civil P. C. (1908), 
S. 47 918 

—S. 92—Liberty bo apply reserved 
in scheme to certain persons—No others 
can apply 2266 

-S. 92—Scheme going beyond what 

was decided in scheme suit is ultra 
vires 226c 

—-S. 92—Trustee can be appointed 
directly without suit under Civil P. C., 
S. 92—Mahomedan law—Wakf 226d 

-S. 92~Legal propriety of clause in 

scheme—Test laid down 226c 

-S. 92—Madras Hindu Religious 

Endowment Act (1911), S. 77—Endow¬ 
ments partly religious and partly secular 
—After allocation by Board such eudow- 
menb i8coDlroUed.by Act—Trusts before 
such allocation ie governed by S. 92 21^ 
—-S. 92—Scheme suit—No relief can 


as of fact under S. 103 489c' 

-S. 103 — Mere allegation of lo8» 

of instrument—Court concluding that 

there was mortgage—Mortgagee is not 

relieved from affirmatively making out 
terms of mortgage—Finding based on- 
such wrong presumption—High Court 
can bake notice of it under Civil P C 

s. 103 65};: 

S. 105—Interlocutory order can be 
objected to in appeal against final 
decree and no separate appeal lies 988a 
“I S. 115 Transfer of territorial juris- 
diction—Trial of pending suit by Court 
having jurisdiction without transfer 
order Irregularity is merely technical 
and is not fit subject for revision 5286- 
^ _ S. 115—Refusal to correct pure- 
arithmetical error—Order is revisable 

- C 421 

5. 115 —Madras High Court Ap* 
peltate Side Rules, R. 61—Several revi- 
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flions from one jadgment against the 
•common respondents cannot be consoli¬ 
dated for the purpose of vakalat and 
process fees (FB) 331 

-S. 115—Material irregularity by 

:granting amendment that should not 
have been granted—Revision lies 3226 

-S. 115—Scope—Restoration of suit 

as a matter of grace after finding that 
there was no sufficient cause is wrong 
High Court in revision found that there 
^vas sufficient cause and allowed res¬ 
toration to prevent defeating of justice 

268c 

-S. 115—Suit with regard to elec¬ 
tion dispute—Only appreciation of evi¬ 
dence involved—High Court cannot in¬ 
terfere in revision to decide questions 
of facts as to validity of votes 225 (2) 

■-S. 115—Revision lies on prelimi¬ 

nary decision over jurisdiction 216a 
«- S. 115 —Decree passed—Suit can¬ 

not be dismissed—Preliminary decree 
modified in appeal — Date for further 
inquiries per appellate Court’s direc¬ 
tions—On default of party Court dis¬ 
missing suit under 0.9, R. 9—Dismissal 
is wrong and revision lies—Civil P. C., 
O. 9. R.9 158 

-S. 141 — Application of S. 141 

doubtful where procedure is clear— 
Civil P. 0., O. 34. R. 5 105c 

-S. 144—Scope—Principle of 8, 144 

is not confined exclusively to matters in 
■execution—The power should be exev- 
eised when necessary in order to do 
justice 9886 

4 

S. 144—Where decree attached 
and executed by attaching decree-holder 
is reversed in appeal, restitution pro 
•ceedings can be allowed against attach 
ing decree holder, who is represenba 
tive of original decree-holder even for 
purposes of restitution — Civil P. C 
fi. 146 787 

—S. 144—Decree varied—Restitution 
of money paid under original decree— 
Interest not provided in security bond— 
Interest can still be awarded 577a 

-S*. 146 and 144—Where decree 

attached and executed by attaching 
decree-holder is reversed in appeal, 
cestitution proceedings can be allowed 
against attaching decree-holder, who is 
representative of original decree-holder 
aven for purposes of restitution 767 

S. 150 —Suit pending—Transfer of 


Civil P.C. 

torrifcoria|l juiisdictioii—TiMus for order 
is technically nocesgary 528a 

-S. 151—Even whore R. 23 iloos 

nob apply, Court has power to reinantl 
case uudev Civil P. C., S. lol 72(i 

-S. 151 —Redemption suit—riain- 

tiff purchaser of equity of. redemption 
from X —During argument defendants 
objecting that purchase by idaintilf 
would not bind X's heirs Trial Court 
upholding objection—Appellate Court 
having amended plaint and added A’s 
heirs as parties, remanding case, and 
awarding costs of appeal — Inherent 
powers of remand vrero not exorcised 
without jurisdiction and there was no 
reason to interfere in revision with 

award of costs * ^ ‘ 

- O. l.R. 3—Suit for accounts All 

partners are necessary parties 714/' 

- O. 1, R. 3 -Several persons simul¬ 
taneously entering into .contract witli 
A and agreeing to work together and to 
divide profits in certain proportions— 
Cne of them suing -1 for account but 
not impleading others Suit is bad 

because others also are necessary parties 

714c 

-1). 1. R.9— R.9 does not enable 

Court to pass decree against one behind 
his back 714-7 

- O. 1. R. lO-Alienees of joint 

family property can bo added as defen¬ 
dants at the instance of a party 
than alienor 

-O, I, R. 10 (2)-Civil P.C. (1903). 

S. 47—Suit dismissed as against defen¬ 
dant for misjoinder—Proper order is to 
strike out name, and such defendant 
does not come within S. 47—It is other¬ 
wise where suit is dismissed on plain- 
tier abandoning claim against defendant 

(FB) 8176 

--O. 1, R. 13—Father of joint Hindu 

family executing agreement to sell 
Suit for specific performance Sou made 
party—Son not objecting to his being 
joined in lower Courts—He cannot do 
so in second appeal—Specific Relief 
Act, S. 27 583a 

- O. 2. R. 2—All causes of actions 

relating to subject-matter need not be 

joined 264c 

- 0. 6, R. 4— Allegations of fraud or 

breach of trust — Pleadings must be 
particularized and specific 78a 

-0.6, Rr. 5 and 16— Defendant’s 

failure to give particulars as ordered— 
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Court is competent to strike. out his 
defence 473a 

—~0. 6, Rr. 5 and 16—Defendant's 
obstructive tactics—Defence struck out 
by trial Court—Appellate Court should 
not interfere with discretion exercised 

bv trial Comb 473i 

-O. 6, R. 16 “^Defendant can raise 

in written statement inconsistent de¬ 
fences — Party aggrieved may move 
Court under R. 16—If Court is not 
moved under that rule at trial that 
party cannot contest in secoud appeal 
that trial was vitiated 814 

-O. 6, R. 16—Failure to deliver 

particulars of defence attracts conse¬ 
quences of R. 16 473c 

-0. 6. R. 17 — Amendment setting 

up new case should not be allowed 

322a 

“—0. 6, R. 17—Suit on promissory 
note signed by one partner in his name 
only—Creditor contending to hold all 
partners liable—No clear indication in 
plaint whether creditor based his suit 
on independent liability—Amendment 
of plaint was allowed by High Court 

-O. 6, R. 17—Suit for declaration 

that certain adoption was invalid held 
barred by limitation—Amendment to 
change the suit into one for possession 
which could not be barred—Amendment 
was allowed 47 

O. 7, R, 1—Evidence Act, Ss. 101 
and 102 —Burden of proving when cause 
of action arose, e.g., date of pro-note on 
which suit is based, is on plaintiff 
{Obiter) 742c 

-0. 7, R. 7—Prayer for possession of 

some properties only and declaration 
against others—Objection that prayer 
should have been respecting all property 
is not tenable in second appeal 541(£ 

O. 7, R. 10—Court 6uding suit 
beyond its jurisdiction cannot do more 
than order plaint to be presented in 
proper Court—Plaint should not be 
^iected 699(1) 

O. 9, R. 9—Decree passed—Suit 
cannot be dismissed—Preliminary decree 
modified in appeal—Date for further in- 
quiries per appellate Court’s directions 
On default of party. Court dismissing 
suit under 0. 9, R. 9—Dismissal is wrong 
and revision lies—Civil P. C., S. 115 

158 

O. 9, R, 13—V/ant of notice of 
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application for final decree does nofe- 
make decree illegal 105^?- 

-^O. 14. R. 1 (5)—Issues merely 

signed by Judge without knowledge of 
pleadings are useless 78&^ 

—O. 17, R. 1—Adjourned date need 
not be intimated to an absent party 

(SB) 113c 

-O. 20, R. 12 —Order passed by 

Court in contravention of 0. 20, R. 12,. 
is nob nullity owing to total want ot 
jurisdiction—It is mere irregular exer¬ 
cise of jurisdiction—Executing Court' 
cannot go behind the decree—Execution 
—Decree binding 30cp 

—O. 20, R. 12—Application for in¬ 
quiry into mesne profits made by exoou-^ 
tion petition—Court can treat it as ap¬ 
plication in suit—Civil P.O., S. 47(2)30f>- 

^-O. 20, R 12—Power to grant 

future mesne profits vests in Court— 
Unqualified decree must be construed to- 
have granted past and subsequent profits 

300 - 

-0, 20, R. 12—Court ordering that 

mesne profits be detormined in execu¬ 
tion proceedings—Court 'should be held 
to intend to award mesne profits and 
decree-holder is entitled to claim them' 

30d 

-O. 20, R. 15—Direction in final 

decree leaving distribution of assets un¬ 
disposed of is in essence preliminary 
decree and decree is partly final and 
partly preliminary—Civil P. C., S. 2 (2) 

528a 

'O. 20, R. 15—Proceedings betweea 
preliminary decree and final decree are 
continuation of suit for carrying out 
directions in the preliminary decree 

S2Sd 

0. 20, R. 16—Suit for accounts— 
Case need not be sent for baking ac¬ 
counts in every case 721a. 

21, R. 2—Oral agreement thougbi 
prior to decree, cannot be proved—Evi¬ 
dence Act, S, 92 673a 

21, R, 2—Both pre-decree or 
post-decree adjustment must be certified' 

0.21, R. 2— Even agreement to 
adjust must be certified—In absence of 
certification judgment.debtors cannotr 
oppose transfer of decree though io 
violation of such agreement 429- 

0.21, R. 2 —‘Adjustment” means' 

settlement presently extinguishing debts 
and not agreement to extinguish. 410 
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Civil p. c. 

-0.21, R. 11—Wrong mention of 

defendants’ names does not render ap¬ 
plication invalid 172 

-O. 21, R. 43—Abtacbment of cattle 

securely tied—Actual contact is not 
necessary—Mere declaration by Court 
officer of intention to attach is enough 

670/; 

-O. 21, R. 52—Two or more judg¬ 
ment.creditors can attach same property 
—Property in custody of Court can be 
attached—Property in hands of receiver 
can be attached after getting permission 

of Court—Civil P. C., 0. 40, K. 8 4^ 

-0.21.R. 57 —Execution dismissed 

—Attachment ceases in spite of specific 
order that it will continue 414(/ 

-O. 21, R. 57-—Objections to execu. 

tion must be made at earliest opportu¬ 
nity and cannot be allowed to be 
brought piece-meal 303a 

*{‘—0.21, R, 57—Judgment-debtors 
served in previous execution proceed¬ 
ing but allowing proceedings to go ex 
parte—They cannot put in their objec¬ 
tion in subsequent proceeding under 

0. 21.R. 57 3036 

--O. 21, R. 57—Attachment before 

judgment enures to benefit of decree- 
holder till execution is dismissed 303(1 

-O. 21, R. 58—Claim petition does 

not lie in the case of sale decree in mort¬ 
gage suit 712 

-O. 21, R. 64—Attachment is essen¬ 
tial for sale 414c 

-0.21, R. 66—Judgment-debtor con¬ 
senting to decree-holder’s holding sale 
at adjourned date without fresh procla¬ 
mation and without raising question of 
want of fresh attachment and securing 
time for payment in consideration—He 
cannot be permitted to resile from his 
position afterwards — Evidence Act, 

S. 115 4146 

—0.21, R. 66—Ground of want of 
attachment available at the time of 
notice of settlement of proclamation 
must be urged then and not reserved for 
later occasions—It operates otherwise 
as res judicata—Civil P. C,, S. 11 414c 

-O. 21, R. 84—Auction sale held 

on Ist September and closed at 5 p. m. 
—Next two days being holidays fresh 
proclamation issued on 4th September 
and sale held on 5tb November which 
resulted in deficiency—It was in auction 
bidder's interest that there should be 
fresh proclamation and so sale should 


Civil P.C. 

be said to have been held ‘forthwith 

(FB) 761 

- O, 21, R. 89—Even if deposit 

under R. 89 is made by person othof 
than judgment-debtor depositor cannot 
insist that decree-holder shall furnisli 
security before drawing out amount* 

921a 

- O. 21, R. 89 — Application under 

0. 21, R. 89, by purchaser subsequent 
to Court sale is not “lawful" ^Payment 
by him is not “lawful payment”— Con- 

tract Act, R. 70 644c 

-O. 21, R. 93—Auction-purchaser 

purchasing properties in one lot To 
some of them judgment-debtor subso- 
quenbly found to have no title^Auc- 
tion-purchaser cannot claim refund of 
proportionate purchase money 856 

-O. 22, R. 3—Legal representative 

of deceased plaintiff is confined to plead¬ 
ings and case of that plaintiff 593'/ 
— 0.22,R. 3 —Suit by benamidar in 
his own name — Parties c\nnot be 
brought on record—Evidence Act, S. 115 

221 

- O. 22. R. 4—Hindu law — Widow 

—Decree against — Deceased, having 
no heir except widow, by will making 
his nephew his residuary legatee 
Legatee suing for declaration—Durwig 
peudeucy of that suit, creditor of dece¬ 
ased suing widow, who then was in pos¬ 
session of some of deceased's property, 
bona fide believing her to bo legal re¬ 
presentative — In execution of decree 
obtained, not only properties in widow’s 
possession but also other properties 
sold — Widow sufficiently represented 
deceased's estate, and decree obtained 
against her and sale in execution there¬ 
of of all properties sold held binding 
on legatee—Although creditor’s suit and 
sale in execution of decree obtained in 
it took place during pendency 'of dec¬ 
laratory suit, decision on it was not 
affected by T. P. Act, S. 52 938(i 

-o. 22, R. 4 — Scope—R. 4 repro¬ 
duces with no change in principle S. 358 
of the old Code as amended in 1898 

9306 

-O. 22, R. 4—Death of respondent 

—Party heard on merits cannot reopen 

case 719 

-O. 22, R. 4—Legal representatives 

already on record—Note may be made 
to that effect even on oral application— 
Some legal representatives brought on 
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rccci d as such aud others not—Estate 
properly represented—Fact of omission 
of others is not fatal to case 579a 

-O. 22, R, 4 —Defendant dying after 

preliminary decree in mortgage suit— 
Out of his th roo legal representatives 
who wore not brought on record, two 
vrere already on record—Entire estate 
held to ho suliiciently represented by 
the two representatives — Civil P. C., 
0. 31. K.l 69 

O. 22, Rr. 10 and 3 — Suit for 
redeeming kanom by uralan miking 
other uralan defendants—Death of one 
of them does not ipso facto abate such 
an appeal S81 

O. 23, R. 3 — Comp romise volun* 
tarily made — Court must recognize it 
n it is not unlawful 629a 

^ regarding 

public and charitable trust—Power of 
Court in recognizing compromise enun- 
dated 6296 

I O. 23, R. 3—Compromise sacrilic- 
ing interest of trust is unlawful 629c 
"0. 23, R. 3—Illegal terrain com¬ 
promise agreement embodied in decree 

is unenforceable—Compromise 305c 
0. 23, R. 3—Adjustment of decree 
outside the Court cannot be enforced 
under 0. 23, R. 3, which relates to satis¬ 
faction of suits—Civil P. C., 0. 34, R 3 

„ _ lOSd 

\J, 26, R. 19—No second commis¬ 
sioner should be appointed without con¬ 
sidering whether first commissioner’s 
repo ^ should be superseded or not 2366 
O, 32, R. 5 — Father having no 
adverse interests fully representing 
minors in arbitration “Minor’s rights 

not neglected—Minors are bound by the 
award ' 35 ^ 

—Court.fees 

should be ordered only on that portion 
of the plaintiff’s claim which is sue- 

'j. o 4 , K. 1—Purchaser from Go¬ 
vernment of mortgaged property at¬ 
tached under S, 88 , Criminal P. C., is 
entitled to be made party to mortgage 
suit and has the right to redeem 10176 

S. 91 (a) and (b) — It is only these 
persons who are interested in mort- 
gage security or equity of redemp. 

tion that are necessary parties in suit 
under Cml P C 0^34, E. 1 (FB) 80 U 
04, K. 1“ Charge decree—Non- 


Civil P. C. 

party cannoli resist oxacution — His 
remodv is by separate suit—Civil P- C., 
S. 47‘ 538 

--0. 34, R. 1—Defendant djing after 

preliminary decree in mortgage suit— 
Out of his three legal representatives 
who were not brought on record, two 
were already on record—Entire estate 
hold to he sutliciontly represented by 
the two representatives 69 

-O. 34, R 3 — Adjustment made 

out of Court between preliminary decree 
and final decree cannot be pleaded 
against passing of final decree 105a 

- O. 34. R. 3—Adjustment of decree 

outside the Court cannot be enforced 
under 0. 23, R. 3 which relates to satis¬ 
faction of suits 105(2 

-0. 34, R. 4—Subsequent mortgagee 

cannot ba allowed to require properties 
of any debtor bub his own to . be first 

1786 

-0. 34, R. 5 —Want of notice of ap¬ 
plication for final decree does not make 
decree illegal—Civil P. C., 0. 9, R. 13 

^ 1056 

34, R. 5 —Application of S. 141 
doubtful where procedure is clear 105c 
^O. 34, R. 8 —Redemption suit—Ap¬ 
plication for final decree within three 
years from decree in second appeal from 
preliminary decree held to bo within 
time—Limitation Act, Art. 181 353 

—O. 34. R. 14 —Mortgagee obtaining 
simple money decree — He cannot 
straightway ask to sell property in ex¬ 
ecution of money decree 138a 

^ O' 34, R. 14—Satisfaction of 

simple money decree by attachment and 
sale 0. 34, R. 14, is no bar 1383 
'* ■ O. 38, R. 9 —Upon dismissal of 
suit attachment before judgment necos- 
sarily ceases: A. I. R. 1928 Mad. 940 

837 Overruled (FB) 514 

R- 6 Court cannot under 
° commissioner to sell crop 224 

f • j ^ Receiver is not agent 

of judgment-creditor in execution of 
whose decree he is appointed—Moneys 
realized by receiver do nob become 
money belonging to judgmenb-creditor- 
CivilP. C..S. 51 41^ 

O. 40, R. 1(d)—Receiver’s powers 
00 nob terminate until discharged 
though suit IS dismissed in appeal 67a 

- p. 40. R. 8-Two or more judg- 

m^b-creditors can attach same property 
Property in custody of Court can ba 
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Civil P. C. 

attached—Property in hanas of receiver 
■oan be attached after getting peroaissiou 
of Court 4e 

-O. 41, R. 1—Madras High Court 

Appellate Side Rules, U. 3L—Several ap¬ 
peals in cases disposed of by one judg¬ 
ment cannot be consolidated—Court-fees 

Act, S. 6: 109 I. C. 651=A. I. R. 
1928 Mad. 468, Overruled (FB) 376 

-’O. 41, R. 10—Noncompliauce with 

O. 41, R. 10, entails dismissal 355 . 

-O. 41, R. 23—Preliminary point 

illustrated 1017a 

-O. 41,'R. 23—Even where R. 23 

■does nob apply Court has power to re¬ 
mand case under Civil P. C., S. 15L 72a 
-O. 41. R. 27 —Admission of docu¬ 
ment in evidence in appeal—No applica¬ 
tion for its admission—No reason shown 
for failure bo produce it in lower Court 
—Document should not be admitted 

824a 

O. 41, R. 27—Additional evidence 
can be admitted only if there is sub¬ 
stantial ground and in interest of justice 
“Such application should nob be heard 
unless appeal is heard or evidence is 
considered 343 

-O. 41, R. 33—Illustration to 

R. 33 is only one type, but does not ex¬ 
haust class of cases in which powers 
under that rule may be invoked 

(FB) 801a 

-O. 41, R, 33—Plaintiff, dissatis¬ 
fied with decree, appealing—In proper 
case appellate Court can dismiss plain¬ 
tiff's suit in toto though respondent has 
nob preferred cross-appeal or memoran¬ 
dum of obieotions (FB) 8016 

O. 47, R. 1—Subsequent ruling of 
Court of binding authority taking diffe¬ 
rent view is no cause for review 5796 

- Sch. 2, Para. 1 —Some defendants 

holding as lessees from other defendants 
—Plaint asking for relief against them 
bub^ not parties to reference—Award 
giving relief against them—Award is 
illega 646a 

Sch. 2, Para. 14 (c)—Mere use of 
word ' jeshta bhagam" does not make 
award illegal 38a 

-Sch. 2, Para. 14 (c)— Error of law 

explained 386 

'Sch. 2, Para. (15)—Reference em¬ 
powering arbitrator to dispose of case 
with or without enquiry—He receiving 
plaintiff's evidence in defendant’s ah- 
senoe*—Award is vitiated 646c 


Companies Act (7 of 1913) 

-S. 3 (3) —Objci tion taken at { l oper 

time—Cl. does nob a['iily 74c 

-S. 100 — Director inontionod in 

prospectus retiiinp—No notice given to 
allottee of shares —Allottee of shares 
entitled bo refund of money 325 

—“Ss. 158, 156(4) and 166 —Putition 

under S. 1G6 by persons who have fully 
paid up their share capital is maintain¬ 
able as they are contributories 240a 
-S. 162, Cl, 6—Press a limited con¬ 
cern—Lessee thereof suldoasing at great 
profit — For recovery of dividends suit 
found nocGssarv— Chairman not aubho- 
lized to give receipt on behalf of per- 
sous named in the dividend warrant — 
Winding up was held just and equitable 

2406 

-Ss. 200 and 3 — The only Court 

that can enforce order pissed by Iligli 
Court under S. 187 against property 
situated in district place is High Court 

74a 

-S. 200 — S. 200 applies to a case 

where an order made by the High Court 
of one province is to bo enforced in an¬ 
other province ; it can only be enforced 
by the High Court of that other pro¬ 
vince 746 

-S.‘227 (2) — Winding-up order — 

Effect of, stated 10126 

-Ss. 228 and 229 —Interest on debts 

carrying interest ceases to run on wind¬ 
ing-up order unless assets are onougli to 
pay all debts I0l2a 

-S. 231 (1) —Company contracting to 

purchase goods between dates of presen¬ 
tation of petition and wluding-up order 
— Court will confirm transaction if 
goods were purchased in ordinary course 
of business 1012c 

Compromise 

-Terms of consent decree being 

against provisions of statute — Court in 
subsequent suit can give relief — Prac¬ 
tice 3056 

-Illegal berm in compromise agree¬ 
ment embodied in decree is unenforce- 
able-Civil P. C., 0. 23, R. 3 305c 

Contract 

-Construction — Offer of service ac¬ 
cepted by wire containing words “await¬ 
ing detailed letter”—Acceptance held to 
be final and was nob subject to reser¬ 
vation—Contract Act, S. 7 654a 

--Stranger—Right to enforce— Mort¬ 
gagee not being party to agreement bee- 
ween mortgagor and her vendee as re- 
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Contract 

gards payment of mortgage money can¬ 
not enforce agreement 567(i 

-Transferee stipulating to pay 

vendor’s debts — Vendor’s creditor can¬ 
not sue transferee (FB) 382 

-Stranger—Sale of property—Agree¬ 
ment by vendee to discharge debts of 
vendor—Creditor being stranger cannot 
take advantage of agreement 516 

Contract Act {9 of 1872) 

-S. 7 — Offer of service accepted by 

wire containing words ‘awaiting de¬ 
tailed letter” — Acceptance held to be 
final and was not subject to reservation 
—Contract—Construction 654a 

-S. 16 (2) (a) — Pleader standing in 

Bduciary relation to his client — Rigid 
proof is expected from pleader to show 
that his client when gifting property 
had comuetent and independent advice 

317 

-S. 23 — Past co-habitation with 

dancing-girl as consideration for pro¬ 
missory note—Consideration is immoral 
within meaning of S. 23 239 

-S. 23—Past immoral co-habitation 

with woman is good consideration 

956c2 

—-S. 23—Document executed for im¬ 
moral consideration— Circumstance not 
pleaded—Still Court can dismiss claim 

547c 

— S. 23-Contract ultra vires is not 
necessarily illegal 512 

-Ss. 23 and 239 —Partnership is 

prima facie legal unless involving some¬ 
thing illegal, which illegality must be 
sufficiently proved by party alleging it 

361a 

-S. 60 — Advance amount paid by 

tenant to landlord—Landlord is entitled 
bo appropriate same towards rent due 
though suit for rent due is barred by 
limitation—Creditor and debtor 594a 

*-S. 61—Appropriation of particular 

amount without notice of such appro¬ 
priation can be re-appropriated 8746 

““S. 62—Whether oral agreement to 
extend time is substitution of old agree- 

me ni—Q uaere _ 5946 

S. 65 — Minor fraudulently repre¬ 
senting himself as major inducing inno¬ 
cent person to purchase his property— 
Decree entitling recovery of property 
cannot be passed, except on condition of 
refund of purchaser’s money — SpeciBc 
Relief Act (1877), S. 41 .945 

S. 65 *— Dedication of property to 


Contract Act 

kattalai in temple — Provision in trust 
deed made as to alienation only with a 
view to repurchase more profitable pro¬ 
perty — Trustee alienating property to 
vendee who had notice of trust deed— 
Suit by succeeding trustee setting aside 
alienation — Alienation set aside as be¬ 
ing invalid —Vendee held entitled bo re¬ 
imbursement of consideration for sale 

3726 

-S. 65—Agreement void ab initio as 

contravening S. 28, Legal Practitioners 
Act — Client deriving benefit from 
pleader’s labour—Client is bound to com¬ 
pensate advantage gained under S. 65— 
Legal Practitioners Act, S. 28 132a 

——S. 68 —Hanafii husband deserting 
his wife—Wife cannot pledge credit of 
her husband—Mahomedan law 234(f 
-S. 70—Enjoying benefit—Domin¬ 
ant motive to save another’s property 
and nob enjoyment of benefit by such is 
essential 6446 

-S. 70—Application under 0. 2 L 

R. 89, by purchaser subsequent to Court? 
sale is nob “lawful”—Payment by him 
is not “lawful payment”—Civil P, C., 
0. 21, R. 89 644® 

-S. 73—Purchaser of immovable pro¬ 
perty dispossessed for lack of title in 
vendor—He can claim as damages from 
vendor enhanced value ab eviction 748a 
-S, 73—Contract of service—Mea¬ 
sure of damages for breach of promise- 
is obtained by considering usual rate of 
wages aud loss of time before similar 
employment could be obtained—Servant? 
must use diligence to find another em¬ 
ployment 6546 

-S. 73—Contract for delivery of 

jute Failure by promiser to deliver 
jute within contracted date—Delivery 
continued even after contract date—* 
Time and damages should bo assessed a? 
per extended date 624 

'' ^S.73, lllus. (n) — Improvement 

lease, under which waste lands were to 
be cultivated gradually, granted—Tenant 
agreeing to pay rent when lands would 
be assessed to revenue till when no rent 
was payable—Lessor's suit for arrears 
of rent being decreed, he .claiming in¬ 
terest on arrears—Interest could not be 
allowed under Rent Act for sum payable 
was not certain nor time at which it 
was payable was certain—Interest could 
not be given on equitable grounds under 
proviso to Interest Act, for that oovera 
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only cases in ^hich interest allowed 
prior to passing of Interest Act, when 
no interest was payable for detention of 
ordinary debt—Nor could interest be 
granted by way of damages under Con¬ 
tract Act, S. 73, Illus. (n)—Interest Act 

727a 

-S. 74—Compensation not exceeding 

penalty named is to be awarded 428a 
S. 74—Compound interest in gen¬ 
eral should be awarded only at contract 
rate 428f’ 

-S«. 142 and 143—Guarantee in 

favour of bank and fiduciary guarantee 
distinguished 874c 

-S. 161—Pledgee’s default in pro¬ 
ducing pledged property which must 
either be with him or has been impro¬ 
perly disposed of—Court is competent 
to draw presumption as regards its 
value 361a 

-S, 176—Rights of pledgor and 

pledgee explained 364c 

-S. 176— Pledgee selling pledged 

property without pledgor’s authority— 
Pledgee is guilty of unauthorized con¬ 
version—Pledgor is entitled to recover 
damages—Suit to recover such damages 
is either governed by Art. 145 or Art. 
116—Art. 36 has no application 364cZ 
—S. 177—Absenceof tender of money 
before suit for redemption, where pled¬ 
gee is ready to deliver propertj', need 
not entail dismissal of suit—Bub if 
ple: 3 g 0 e declares before suit his inability 
to return pledged property, tender of 
money is unnecessary 364c 

-Ss. 197 and 199—Implied ratifica¬ 
tion by principal—Agent exceeding his 
power in mortgage transaction—Princi¬ 
pal not repudiating agent’s action— 
Principal is bound by mortgage 476 

-S 202—Spiritual benefit conferred 

by religious endowment upon agent does 
not amount to interest within meaning 

of S. 202 2316 

-S. 23S—Person purporting to act 

as agent of Bevasthanam-Creditor ad¬ 
vancing money on that faith—On failure 
of authority debtor is personally liable 
under S. 236 4396 

- S. 239—Partnership is prima facia 

legal unless involving something illegal, 
which illegality must be sufficiently 
proved by party alleging it 361a 

”~-S. 251—Contract with firm—Pro¬ 
missory note evidencing contract signed 
by partner in his own name—All part- 


Contract Act 

ners are liable— Promisee should be 
allowed to adduce evidence as to alleged 
contract—Evidence Act, S. 92, Proviso 
(2) 168a 

-S. 257— Good faith and utmost 

bona tides are required in dealing i>ot- 
ween working and sleeping partners 
when matters relating to accounts are 
concornod 14la 

■-S. 262—"Partner’s lien”-Extent 

of, explained 3936 

-Ss. 262 and 263-Where act is 

reasonably believed to be done in fur¬ 
therance of winding up of partnership, 
surviving partner after dissolution passes 
indefeasibis title by alienating partner¬ 
ship property—Share of reprosenfcativo 
of deceased partner is not liable for 
debts of unsecured creditor of the new 
firm 3930 

-S. 262—After dissolution of part- 

nership relation between surviving and 
former partner is a fiduciary one 393rZ 
-S. 263—After dissolution of part¬ 
nership surviving partner sliould wind 
up partnership business and for that 
purpose carry on and continue the husi- 
Qess 393a 

Cosharer 

-Tenanb-in-common — Principles 

governing grant of injunction claimed by 
t 0 nant-in*common are different—Injunc» 
tion 236a 

Court-fees Act (7 of 1870) 

-S. 5—Nodecision by taxing officer 

about sufficiency of stamps — Court.can 
take notice of deficiency at hearing 

597a 


-S. 7 (5) (a) and (c)—Parties mem¬ 
bers of same tarwad— Defendant’s pos¬ 
session of certain tarwad properties 
alleged to be adverse to tarwad—Belief 
of possession being essential in suit by 
manager of tarwad court-fee is payable 
for suit as well as for appeal under 
Ss. 7 (5) (a) regarding revenue-paying 
land and on 15 times mesne profits on 
revenue* free land under S.7 (5) (c) 5976 

-S. 7 (ix) — Transfer of Property 

Act (1882), S. 67 (d)—One co-mortgagee 
suing for bis share of mortgage money 
and praying for sale of entire mortgaged 
property—He need nob pay court-foe on 
whole mortgage amount 985 

-S. 8 — Appellant insisting on 15 

per cent on market value in case of suc¬ 
cess—He must pay court-fees on total 
amount including 15 per cent 45 
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Court-fees Act 

—S. 17—Suit for possession and 
laaane .profits—Courfc.fee cn aggregate 
value is to'bo given (FB) 833 

^ -S. 20—Madras Uigh Court Appel¬ 

late Side Rules, R. Gi—Several revisions 
from one judgment against ccmmcD res¬ 
pondents cannot bo consolidated lor 
purposes of vakalat and process fee' 

(FB).381 

- Sch. 1, Art. (1)—Valuation of ap¬ 
peal—Amount of meano profits not deter- 
mined by preliminary decree — Appeal 
against the decree — No court-fee as 
regards mesne profits is payable (OhiUr) 

597c 

-Sch. 2, Art. 11 (a)—Older direct¬ 
ing final decree bo passed in mortgage 
suit—Court-fee for appeal over such 
order need not be ad valorem 20 

-Sch. 2, Art. 17 (b) — Suit under 

S. 112, Madras Estates Land Act dis¬ 
missed — Ryot’s appeal should be 
stamped under Art. 17 subject-matter 
being one which could not be estimated 
in money 43a 

-Sch. 2, Cl. 17 (b)—Decree declar¬ 
ing distraint partly valid—Memoranda 
of objections raising only question of 
exact amount of rent due Subject- 
matter is capable of being estimated at 
money value and so ad valorem fees are 
necessary—Case does not come Avithiu 
Ci.l7 22a 

Criminal Procedure Code (5 of 
1898) 

* -Ss. 107,112 and 548—Person 

asked to show cause under S. 107 is not 
entitled to copy of written information 
by police on which the order is based 
as it does not form part of record 

9756 

.. Ss, 107 and 112 — Magistrate 

having territorial jurisdiction under 
S. 107 making order under S. 112—Dis¬ 
trict Magistrate can transfer it to one 
competent to try It but without terri¬ 
torial jurisdiction 859a 

Ss. 107 and 112— Preliminary 
Order under S. 112 for proceedings under 
S. 107 must state facts of charge 8596 
-S. no, Cl. (f), and S. 117 — Joint 

inquiries under S. 117 are not illegal 
even where part of inquiry is under 
Criminal P. C. (1898), S. 110, -Cl. (f) 

873 

* S. 112— Scope—Magistrate acting 

under S. 112 is Court 975a 

112—"Order in .writing settin 
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forth substance of the information re¬ 
ceived” is equivalent to charge—Crimi¬ 
nal P.C.,S. 117 (2) (FB) 3316 

-S. 117—Joint inquiries under 

S. 117 are not illegal even where part 
of inquiry is under Criminal P.C. (1898), 
S.liO, Cl. (f) 873 

117 (2). 256 and 257 — 

Security proceedings—Right of accused 
to recall for cross-examinations is under 
S. 267 and not S. 25G (FB) 331a 

-S. 117 (2)—"Order in writing ^set¬ 
ting forth substance of the information 
received " is equivalent to charge— 
Criminal?. G..S. 112 (FB)3316 

^- S. 144—High Court can revise 

order under S. 144 provided revisional 
jurisdiction 'is exercised within two 
months of order 242 

-S. 145—Order against Hindu father 

under S. 145, Criminal P. C. — Order is 
binding on his undivided sons—Suit by 
sons after three years from such order 
is barred under Art. 47 48 

-(as amended in 1923), S. 147—As 

to the right of person to flow of water 
Magistrate need not find that easement 
strictly so called is established 865a 

-(as’amended in 1923), S. 147— 

Order prohibiting counter-petitioner 
from putting up bunds across channel in 
their field and from retaining any obst¬ 
ruction to petitioner's use of water flow¬ 
ing along the chanuel in their field is com¬ 
petent oven under amended S. 147 8656 

- S. 154—First information report— 

Statements are admissible only for cor¬ 
roborating or contradicting witness and 
not as substantive evidence— Evidence 
Act, S. 157 632 (2)a 

^ S. 162—Before charge is framed 
copies of witnesses' statements to police 
should nob be granted until stage of 
cross-examination is reached—If that 
stage is allowed to go accused must 
wait for time of actual cross-examina¬ 
tion after charge—Evidence Act, S. 145 

185 

S. 173—Form of charge sheet—Le¬ 
gality considered 191 

S. 195—Registrar, Co-operative 
Society, is a Court with regard to suits 
before him 869a 

-(as amended in 1923), S. 195 (c) 

Use of forged document as genuine 
prior to proceedings before Court—Com¬ 
plaint of Court before whom document 
was filed is necessary 8696 
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Criminal P. C. 

-Ss. 198 and 200—Magistrate pro¬ 
ceeding without complaint and without 
examining complainant in case of defa¬ 
mation—Objection to procedure by ac- 
cased at earliest stage—Proceedings 

are vitiated 705a 

- S. 202— Person making enquiry 

under S. 202 can import bis personal 
knowledge 4436 

^-Ss. 222 (2) and 561-A-S. ’222 

allows large number of separate charges 
to be tried (or purpose of convenience — 
But separate charges can be framed in 
respect of separate amounts misappro¬ 
priated on specific dates 978 

-S. 233—Misjoinder of charges is 

cured by S. 537 when it does not result 
in iniustico to accused 857a 

-S. 234 (1)—Accused tried for four 

offences in one trial—Trial is vitiated— 
Criminal P. C.. S. 527 508 

' "“S. 235—Trial for rioting with com¬ 
mon object of hurt—Charge of rioting 
found unsustainable—Further trial for 
hurt in absence of direct charge vitiates 
trial 631 

- S. 239 (4)—Common object is not 

necessary to validate joint trial of of¬ 
fences committed in the same transac¬ 
tion 857c 

-“S. 239 (6)—Joint trial—Complaint 

against five accuaed the first being abet¬ 
tor discharged being unidentified — 
Charge framed against others and pro¬ 
secution witnesses cross-examined—Fur- 
frher inquiry against first accused direc¬ 
ted on revision—Joint trial of abettor 
with others was not ordered —Criminal 
trial 102 

S. 250—Summary trials—Magis¬ 
trate acting under S. 250 must record 
reasons thereunder 929a 

- S. 250 —Bench after closing evi¬ 
dence in summary trial stating to com¬ 
plainant that case was false and vexa¬ 
tious and as part of same statement 
calling upon him to show causa against 
compensation being ordered against him 
—Statement held to be sufficient com¬ 
pliance with requirements of S. 250 

9296 

-S. 250 (3)—Appeal against order 

for compensation —Forum indicated in 
Cb. 31— Appellate Court competent 
1*0 record additional evidence under 
Criminal P. C., 8. 428 433a 

251 to 259—Accused leading 
evidence of good character by way of 


Criminal P. C. 

defence —Prosecution cannot as of right 
lead rebutting ovidenco—If os-^ontial to 
just decision, Magistrate may allow 
such rebutting ovi fence, but prosecution 
cannot insist upon his doing so 44S(2) 
- S. 256—Magistrate putting to ac¬ 
cused, on same day lio was charged, 
question whether he would fiivthor 
cross-examine prosecution witnesses 
after recording reasons—There is no 

illegality 977 

-S. 257 — Discretionary ]iowcrs of 

Magistrate in allowing witnesses to be 
cross-examined explained 632i 1) 

-S. 263—Judgtoont of Bench of 

Magistrates must bo signe’, i. e. not 
merely initialled but full name of 
Magistrate must be written —]f one of 
M^isbrates of Bench merely initials, 
that irregularity cannot he cured by 
Criminal P. C., S, 537 867a 

-^S. 263—Copies of judgments of 

Bench Magistrates—Signature of presid¬ 
ing Magistrate alone copied—Copies are 
incorrect —(06i>r) 8676 

-Ss. 265 and 367—Judgment and 

record must in all cases be signed by 
all members present—Words "presiding 
officer of Court” do nob show that 
judgment may be signed only by Chair- 
man of Bench as they are compendious 
description of all classes of judicial offi¬ 
cers—All members signing register con¬ 
taining sentence and thus agreeing in 
judgment—Bub judgment signed only 
by Chairman—Omission to sign by all 
is mere irregularity I87a 

^ S, 346 (2) -Scope—Terms of sub- 
S. (2) to S. 316 are quite clear and 
aufficiontly wide bo embrace a refcranco 
back of the case to the Magistrate who 
originally submitted it (FB)765 

-S. 350 (1)—Sessions Judge sitting 

in revision directing further inquiry on 
same evidence and by same Magistrate 
—Eventually District Magistrate trans¬ 
ferring case to another Magistrate who 
proceeded to summon witnesses afresh 
—Sesions Judge's order is not quite in 
consonance with S. 436—Magistrate to 
whom case was transferred could take 
fresh evidence under S. 350 (l)—Cri¬ 
minal P. C. (1898), S. 4.SC 983 

S. 361 Sub-Ss. (l) and (2) are not 
mutually exclusive—Translation of Eng- 
lish evidence must also be made 186a 
"S. 403 —Madras Eocal Boards Act 
(1920), 8. 159-Occupior of premises- 
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Criminal P. C. 

iailing to remove encroachment though 
notice given—He found guilty but ac¬ 
quitted in appeal because he was tned 
on came facts in previous case—Previous 
case brought by District Board—He 
being acquitfcecl in that case because 
encroachment was within Union Board's 
jurisdiction—Present case was not upon 
same facts and so acquittal was wrong 

V I 1 

-S, 403— Judgment-debtor escap¬ 
ing from amin who bad arrested him 
— Decree-holder complaining but ac¬ 
cused acquitted—This acquittal is an 
elective bar against subsequent com¬ 
plaint by amin 785(1) 

_^S. 417 — Appeal by Government 

against acquittal—High Court should 
not interfere if trial Court's judgment 
is neither perverse nor such* as no rea¬ 
sonable man shall come to even if it 
comes to conclusion that prosecution 
case upon evidence was strong enough 
to justify conviction 704 

-S. 421—Provided pleader of ap¬ 
pellant had reasonable opportunity of 
being heard at hearing of appeal, hear¬ 
ing appeal when presented is nob im¬ 
proper 

—-S. 423—Appeal bo High Court-It 
is desirable before sending notice of 
enbancemsnb of sentence, that record 

of case is sent for 446(» 

-S. 423 — Prosecution broken in 

'every respect—Appellate Court cannot 
send case for retrial—Appellate Court 
orders retrial for supplying formal 
dafects 189 

-S, 423 (b) —Sentence by appellate 

■Gourt—Alteration of sentence of three 
months’ rigorous imprisonment bo one 
•month and hne of Bs. 60 and In default 
two months does not amount to eo- 
bancement • 193 

-S. 428—S. 428 does not enable ap¬ 
pellate Court to substitute offence in 
respect of which there has been no con¬ 
viction and then call for additional evi- 
dence supporting the offence 854 

--S. 428—Appeal against order for 

compensation — Porum indicated in 
Ch. 31—Appellate Court competent to 
record additional evidence under S. 428 
—Criminal P. G., S. 250 483a 

-S, 428—Additional evidence taken 

—Reasons not recorded—No failure of 
justice—Proceedings are not vitiated 

4836 


Criminal P. C. 

- Ss. 436 and 350 (i) — Sessions 

Judge sitting in revision ^ directing 
further inquiry on same evidence and 
by same Magistrate—Eventually Dis¬ 
trict Magistrate transferring case to 
another Magistrate who proceeded to 
summon witnesses afresh — Sessions 
Judge’s order is not quite in consonance 
with S. 43G— Magistrate to whom case 
was transferred could take fresh evi¬ 
dence under S. 350 (i) 883 

-S. 437—Accused charged under 

Penal Code, Ss. 457 and 380 Tiying 
Magistrate disehavgiug them under Cri¬ 
minal P. C.. S. 209—Sessions Judge can¬ 
not pass order under S. 437 but can 
order inquiry under S. 436 103 

-S. 439 -Judgm 0 nb vitiated by 

confusion and wrong notion about 
cannot be upheld—Criminal trial 443a 

-S. 441—Under S. 441 reasons can 

bs supplisd whsrs no rsa^sons ftrs givsn 
under S. 370—Reasons already given 
under S, 370 cannot be contradicted by 
those given under S. 441 225 (1) 

-S..476—Any Court seised of trans¬ 
ferred case can complain 192a 

-^S. 476—Forging document- Docu¬ 
ment filed—Presumption is that it was 
one given bo pleader 1926 

-S. 520—Additional District Magis- 

trate being invested with powers of 
Court of revision is competent when 
disposing of case to make consequential 
order as bo disposal of property 769 
-S. 526 (8)—Rejection of applica¬ 
tion made under S. 526 (3) for adjourn- 
ment on ground that it is made after 
trial was begun is contrary bo S. 526 
(8) and vitiates whole proceedings 

1876 

-S. .527—Accused tried for four 

offences in one trial—Trial is vitiated— 
Criminal P.C.. 8.234 (1) 508 

-S. 530 — Magistrate trying case 

transferred to another without retrans¬ 
fer bo his own file—Proceedings are void 

7056 

-S.'530—Deposition of witnesses as 

prosecution witnesses in counter-case 
admitted with the consent of both par¬ 
ties in another case as defence evidence 
—Procedure is nob irregular—Grimiual 
trial 505 

-S. 537—Failure to define accu¬ 
rately common object with which un¬ 
lawful assembly acts is curable under 

S. 537 188 
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Criminal P. C. 

-S.537—S. 537 is wide enough to 

cover any irregularity and retrial should 
nob be ordered unless thare is failure 
of justice 1866 

^ - Ss. 548,107 and 112 — Person 

asked to show cause under S. 107 is not 
entitled to copy of written information 
by police on which the order is based, 
as it does not form part of record 9756 
Criminal Trial 

— No subordinate Court can decide 
whether its proceedings should be trea¬ 
ted as null—If it is thought that there 
is mistake matter must be referred to 

High Court 1001 

-Evidence—Circumstantial evidence 

must be conclusive 632(2)6 

■ Evidence—Deposition of witnesses 
as prosecution witnesses iu counter-case 
admitted with consent of both parties 
in another case as defence evidence- 
procedure is not irregular — Criminal 
P. a, S. 530 505 

■ — Judgment vitiated by confusion and 
wrong notion about facts cannot he 
upheld—Criminal P. C., S. 439 443.'7. 

-Counter.cases should bo tried > by 

one Judge and judgment should be pro¬ 
nounced when both cases are finished 

190 

-Criminal P.C., S. 239 (6) —Joint trial 

—Complaint against five accused the first 
being abettor—Abettor discharged be¬ 
ing nnidentified—Gharge framed against 
others and prosecution witnesses cross- 
examined— Further inquiry against ac¬ 
cused 1 directed on revision—Joint trial 
of abettor with others was not ordered 

no2 

Crown Grants Act (15 of 1895) 

S. 3—Crown Grants Act has no ap¬ 
plication to lease of roadside poramboke 
belonging to District Board—(06i<er) 

16i 

D 

Debtor and Creditor 

—Debtor dying making will — Credi¬ 
tor is not expected to know whether 
will was eCfeoted 930c 

■““Advance amount paid by tenant to 
landlord — Landlord la entitled to ap¬ 
propriate same towards rent due though 
suit for rent due is barred by limitation 
—Contract Act, S. 60 S94a 

•Decree 

■ Form of —^Judgment in subsequent 
>uit setting aside deoree in previous suit 
JO far as interest of plaintiff in sub* 


Decree 

sequent suit was concorned — Proper 
form of decree is merely to declare that 
decree in previous suit is not binding on 
plaintiff' 740'- 

■ Construction — Two constructions 
possible—Coustruction consistent with 
judgment must be accepted 458? 

-Execution of—Suit .by illegitimate 

son against widow of zamindar—Decree 
for half •share iu separate estate of 
zamindar and in outstandings duo to 
zamindar—Dacree-holder trying bo pro¬ 
ceed against the other balf-sliare of 
zamindar for outstandings — Decree- 
holder hold entitled to proceed against 
property of zamindar and half-share of 
ziniindar 3446 

Divorce Act (4 of 1869) 

-Ss. 3 (5) and 42 — Children not 

minors cannot bo provided 154’ 

-S. 7—Leave granted by Jligii Court 

on condition that petitioner should de- 
posit fixed amount in Court — Divorce 
Act, Ss. 56 and 37 159 

-S.-7—Meaning of words “principles 

and rules enunciated” 154? 

-S. 37—Court has power to enhance 

alimony ordered bo be paid to wife iudi- 
cially separated 1546 

-Ss. 56 and 37—Leave granted by 

High Court on condition that petitioner 
should deposit fixed amount in Court— 
Divorce Act, S. 7 159 

E 

Easements 


-Government is bound to supply 

water to wet fields—Bub ryots cannot 
claim any right against Govornmant for 

6216 

Easements Act (5 of 1882) 

-S. 7—Contiguous fields—Tenement 

on higher level has right bo let rain¬ 
water collecting on it bo (low out on 
lower tenement 676(2 

-’S. 13—Two adjacent plots, one on 

higher level— Subsequent bo partition 
joint wall with aperture built — Water 
from vfell existing before partition and 
used for washing can be allowed to flow 
from higher plot to lower through 
aperture as easement under S. 13 

C , ^ 6766 

-S. 13 (e)—Easement of necessity— 

Right of way over another property can¬ 
not be claimed where other mode of 
access exists 609?? 

S. 13 (D Continuous and apparent 
easement Right of way is apparent bub 
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94 

Easements Act 
digcontinuoug easemonb oven where road 
ig formed and metalled—English cases 
are not applicablo in face of the Act 

609 /^ 

- S, 15—.Suit by zamindar against 

inamdar to recover compensation for 
unautbori/.ed use of his water for second 
crop on defendant's inam—"Water used 
belonged to zamindar—Inamdar having 
right to use water for hrst crop only — 
Use of water for second crop without 
cess makes out easement by proscription 

941a 

— S. l5“Exciusiv0 right of hsbery is 
interest in immovable property and not 
merely “pro6t a prendre”—Adverse pos¬ 
session for 12 years against lawful 
owner creates such interest — Eim. 
Act, Art. 14-1 679a 

—S. 41—Easements of necessity are 
extinguished when necessity creating 
them ends — When once extinguished 
dominant owner cannot revive them by 
his acts—Of three consecutive plots first 
and third being owned by one person 
who had right of .iway over middle plot 
—Third plot being purchased by an¬ 
other person who could pass to it with¬ 
out using second plot—H© subsequently 
purchasing first plot—Way of necessity 
terminated when he purchased third 
plot and could nob be revived by his pur¬ 
chase of first plot as well 789 

Election 

-Miscount alleged by petitioner — 

Court satisfied of existence of reasonable 
ground for petitioner's belief—Court has 
jurisdiction bo grant recount 195a 

-Marking ballot paper with blue 

ptencil does not invalidate election if 
it does not indicate the persons using 
them 976 

Evidence 

-Appreciation of — Cumulative 

effect of relevant evidence, and not 
each piece of evidenoo, should be con¬ 
sidered 3376 

^—’Appreciation of—The lower Court 
is the proper and, in general, the final 
Judge of the credibility of evidence 

194c 

Evidence Act (I of 1872) 

-Ss. 13 and 40-Ciyil P. C., S. U 

—Scope—Observations in a judgment 
relating to different matter though con¬ 
nected cannot bind a third party and 
judgment itself cannot be evidence 
against him 751e 


Evidence Act 

-S. 13 (a)—Settlement deed under 

which pro-note is transferred, if admis¬ 
sible as secondary evidence, may be 
employed to prove pro-note under S. 32 
(7) road with S. 13 (a)—Evidence Act, 

S. 32 {l)-{Obiter) 7426 

——S. 32 (7j—Settlement deed under 
pro-note is transferred, if admissible as 
secondary evidence, may be employed 
to prove pro-note under S. 32 (7) read 
with Evidence Act, S, 13 (a)— {Obiter) 

7426 

-S. 35— Entry in vaccination re¬ 
gister regarding father's name of illegi¬ 
timate child made throe years after 
child’s birth is inadmissible in evidence 

1946 

-S. 45—Expert opinion on foreign 

law, where it is elaborately laid down 
in a Code, need nob bo called for—Court 
should itself interpret such law 146a 

- S, 66—Plaintiff suing on pro-note 

transferred to him under settlement deed 
—Note not produced . but alleged to be 
in possession of widow of transferor— 
Widow on that account joined as defen- 
dan but not given notice under S. 6G— 
Settlement deed cannot be admitted as 
secondary evidence of pro-note 742a 

-S. 68 — Executant ot document 

denying execution—Attesting witnesses 
either dead, or turned hostile or nob 
available—Signatures of attesting wit¬ 
nesses proved — There is nothing to 
iro'’ent Court from holding execution 
proved 7706 

-S. 90—Presumption applies even 

to fact that testator was in sound dispos¬ 
ing state of mind 7446 

'"“'S. 91—’Fact of partition may be 
proved by oral evidence although deed 
embodying berms of partition cannot be 
proved for want of regUtration 8836 
“S. 92 — Oral agreement though 
prior to decieo c.T,nnob be proved 673a 
“S. 92—Document silent as to in¬ 
terest of tw'o joint transferees—Evi¬ 
dence of subsequent conduct is nob 
barred as between the transferees 
inter 86 590a 

^ 'S- 92, Proviso 2—Want of consi¬ 
deration or failure of consideration may 
be proved—Bub party cannot prove that 
amount of consideration agreed upon 
was more or less than that stated in 
document 659 

-S.. 92, ‘Proviso (2) —Contract with 

firm—Promissory note eridenoing con- 
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Evidence Act 

tra>cb signed by partner in his own name 
—All partners are liable ; procnisee 
should be allowed to adduce evidence 
as bo alleged contract—Contract Act, 
S. 25L 168a 

-S. 92, Proviso 6—Oral agreecnoQt 

showing nature of document is not ad¬ 
missible. but Court can look into cir. 
cumatances if document is of doubtful 

tenor 5476 

-S. 101—Onus is immaterial when 

both parties have let in their evidence 

796 . 

“• Ss. 101 and 102—Burden of pro¬ 
ving when cause of action arose (e. g., 
date of pro-note on which suit is based) 
is on pUintiEf-Civil P. C. 0. 7, R. 1 
{Obiter) 742fi 

-S. 101 —Onus of proof lies on him 

who asserts that partition among co- 
widows precludes right of survivorship 

1756 

—*S, 101—Burden of proving mis¬ 
feasance lies on party alleging it 78c 
S. 102—General rule that where 
execution of document containing re¬ 
citals is proved by plaintiff, he has made 
prima faoio case, does not apply where 
defendant is neither executant himself 
nor person claiming under him 

7966 

S. 103—Question whether or not 
transfer is fraudulent—Vendee should 
personally ho examined — Transfer of 
Property Act, S. 63 665c 


^ S. 106—Presumption applies only 
in absence of clear or suQicient evidence 

2516 


^ “‘“•S. 106—Representatives of parties 
to transaction cannot take advantage of 
S. 106 251c 

-S. 112—Divorce not legally takin,g 

place—Child is born during continu¬ 
ance of valid marriage r 194(1 

—’S.114—Long continued enjoyment 
of claim—Presumption of legal origin 
arises 339^, 

114—Long continued payment of 
higher rate—Contract to pay higher 
rate mav be presumed 3396 

-S. 114, lllua, (ff) and (h)- 

Inoome-tax Act (1922), Ss. 22 and 23— 
Proviso to 8, 22 (4) read with S. 23 (4) 
limits powers of income-tax officer to 


call for accounts—But when testing alle¬ 
gations of assessee laid iu the return be 
can call for any evidence including ac- 
■oounts—On non-production of 'accounts 

1930 Indexes (Mad.)—4 & 5 


Evidence Act 

presumption can be drawn under S. 114, 
Ulus, (g) and (h) (FB) 209(: 

-S, 114—Mere allegation of less of 

instrument — Court concluding that 
there was mortgage—Mortgagee is nob 
relieved from affirmatively making out 
terms of mortgage—Finding based on 
such wrong presumption — High Comb 
can take notice of it under Civil P. C . 
S. 103 656 

—S. 115—Person entering on dutie-s 
as executor after securing order for 
probate but not taking it is estopped 
from denying obligation as €xecuto!956/' 

- S. 115 —Bid by one and deposit hy 

another representing himself as partner 
—Partner becomes co-contractor or co¬ 
lessee and cannot deny bis liability 6006 

-S. 115—Mahomedan lady executing 

mortgage attested by her brother to 
raise money bo meet his debts—Mort¬ 
gagee bringing suit on mortgaged pro¬ 
perty—Property purchased pending suit 
— Purchaser suing for cancellation of 
delivery order — Purchaser held nob 
estopped from setting brother's rights 
in mortgage property 5676 

- S. 115—Waiver—Judgment-debtor 

consenting to decree-holder's bolding 
sale at adjourned date without fresh 
proclamation and without raising ques¬ 
tion of want of fresh attachment and 
securing time for payment in considera¬ 
tion—He cannot be permitted to resile 
from his position afterwards—Civil P C. 
O. 21. R. 66 4146 

-S. 115 — Fraud committed upon 

creditors — Judgment-debtor cannot 
claim ownership of house (subject of 
fraud) or equitable interest in sums spent 
for building it 298rZ 

- S. 115 — Order intended to take 

effect in entirety —Order consisting of 
several parts—Party cannot adopt oua 
part and repudiate another—But if party 
receive.^ heneBt under order under pro¬ 
test, be is not precluded from attacking 
it—Practice 268a 

- S. 115-Civii P. C.. 0. 22. R. S- 

Suit by benamidar in bis own name— 
Parties cannot be brought on record 221 

-S. 123-Officer and nob Judge shall 

decide whether evidence shall be given 
or withheld 342 (2) 

*—5. 145—Before charge is framed 
copies of witnesses’ statements to police 
should not be granted until stage of 
eroBS-examlnation is reached — If thab 
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Evidence Act 

stage is allowed fco go. accused must 
wait for time o£ actual cross-examina¬ 
tion after charge 1®^ 

_Ss. 155 and 157 — Depositions of 

attesting witness in prior proceeding, 
if be being alive is examined in subse¬ 
quent case, can be used only to contra¬ 
dict or corroborate him ' 

_157—First information report— 

Statements are admissible only for cor¬ 
roborating or contradicting witness and 
not as substantive evidence—Criminal 
p Q _ ^ 154 63^ U)a 

—S. 157—Entry in vaccination regis¬ 
ter regarding father s name of illegiti¬ 
mate child made three years after child's 
birth is inadmissible in evidence-Evi- 

dence Act, S. 35 1846 

Execution 

-Decree binding — Decree creating 

charge— Executing Court can construe 

decree—Civil P. C., S. 47 688c 

—Decree binding — Order passed by 
Court in contravention of 0. 20, R. 12. is 
nob nullity owing to total want of juris¬ 
diction—It is mere irregular exercise of 
jurisdiction—Executing Court cannot go 

behind the decree 30a 

Explosives Rules (1914) 

-R. 35—Person accused of having 

taken 'delivery of consignments des¬ 
cribed as fireworks in contravention of 
E. 35—Burden of proving that they 
were explosives such as are covered by 
Explosive Rules, is on prosecution—His 
having signed those consignments does 
not amount to adfloission that they were 
such explosives 678 

Extradition Act (15 of 1903) 

-S. 18—Magistrate in British 

India handing over persons on demand 
by French Governor of Pondiohery with¬ 
out further inquiry—HU order is not 
illeoal — Procedure to be followed in 
extradition proceedings between British 
Government and French Possessions in 
India is that provided in Art. 9 of the 
Treaty of 1815 which contemplates 
summary procedure^ 981 

Fraud 

-Fraud vitiates any agreement en¬ 
tered into on dissolution of partnership 
—Working partner producing false ac¬ 
counts and inducing sleeping partners to 
deliver promissory notes through fraud 
—Promissory note is vitiated by such 
fraud—Partnership 1416 


General Clauses Act (lO of 1897) 

-S. 3, Cl, 15-Uigh Court exerci- 

sing jurisdiction other than under 
Cls. 11 to IS. Letters Patent (Madras), 
would fall under defioi&ion of District 
Judge—Succession Act, S. 264, 7796 

Government of India Act (1919) 

^ -S. 46—When orders passed by 

the Governor acting with Ministers are 
sought to be challenged by writs of 
certiorari, the writ should be directed 
against that body and against none else 

8966 

^-Ss. 105 and 110—Power to _ issue 

writs of certiorari falls within original 
jurisdiction as distinguished from ap¬ 
pellate or other jurisdiction — High 
Court has no jurisdiction to issue writ 
of certiorari against Governor acting 
with Minister for Public Health 896c 
Grant 

-Resumption—Lands granted about 

year 1750 and grantees, certain hillmen, 
being in possession for more than 250 
years—Grantees having brought lands 
under cultivation—Lands having des¬ 
cended from father to son and alienated 
without question—Onus was heavily on 
zamindar seeking to resume lands to 
show that grant was merely one in lieu 
of service resumable at will (FB) 755 

■ —loam—Suit for declaration that 
suit land was Government grant Mit- 
badar pleading that it was ryoti land— 
Real question tc be decided is whether 
inam was or was not granted or con¬ 
tinued by Government—So before deci¬ 
ding this question it is not proper to 
raise the question of limitation under 
Lim. Act, Art. 14 710 

Guardian and Ward 
^“Possession of de facto guardian or 
hia mortgagee cannot be adverse to 
minor but of his purchasers can be— 
Lim. Act, Art. 144 708 (2)6 

Guardians and Wards Act (8 of 
1890) 

-Ss, 10 and 25—Conditional order 

of appointment as guardian of property 
is of no effect 19a 

-S, 25—Constructive custody should 

be imported in S. 25 19^ 

H 

Highway 

*-Procession— Playing music on 

public streets and in Hindu temple 
customary—Mosque built in the loca¬ 
lity subsequently and deliberately—' 



27 


Subject Index, 1930 Madras 


Highway 

Hindus' rights oshonot be ourtailed so 
dong as the right of the public to ordi¬ 
nary use of the road is not interfered 
with and lawful directions of Magis- 
iirates are carried out 701fi 

Hindu Law 

—Adoption — Father-in-law after 
taking illatom son-in-law alienating 
property—It lies heavily upon son-in- 
daw to show that by specific customary 
law he has preferential right to rights 
of father-in-law’s alienee 883c 

——Adoption of married man, even 
-though Sudra, is invalid except in 
Bombay 496a 

—Adoption—Lingayats—Fifth year 
is age fixed for adoption, but rule has 
been relaxed and adoption can be made 
dDefore deeksha 496d 

—Adoption—Lingayats—Custom al¬ 
lowing adoption of married man has not 
obtained judicial recognition 496c 
"Alienation — Widow Burden of 
proof lies on alienee to prove that alien- 
•atioQ was made for necessity 68Si 

-Alienation — Father — Antecedent 

debt—No pressure—Alienation is bind¬ 
ing on son ZZQb 

-Applicability—Person migrating, or 

territory transferred to another pro- 
wince—He is presumed to have carried 
his personal law with him 496& 

■Applicability—Lingayats are gov¬ 
erned by Hindu law except as modified 
by custom 496c 

—Custom—Custom is not founded 
on reason—One custom is no evidence 
of existence of another 109a 

^ -Debts — Maintenance of Hindu 
widow charged on specific property 
takes precedence over debts binding on 
family 824i 

—Debts—Father—Money decree ob¬ 
tained against father and properties 
^ittaohed—In execution whole of in¬ 
terest may be proceeded against irres¬ 
pective of ambiguity in description— 
"Son is bound by such execution unless 
he shows that debt was immoral—Civil 

0., 8. 63 257a 

—Debts—Father—Matter in execu¬ 
tion res judicata against father—Plea 
•of res jndioaba is also eSeotive against 
■son—Civil P. 0., 8. II, Bxpl. 6 2576 

• —Debts — Trade—Some members of 
aoint family carrying on with strangers 
partnership business of speculative na¬ 
ture for benefit of family—Money bor- 


Hindu Law 

rowed to cirry on such bininoss—Suit 
on promissory note —Minors of family 
held not bound by promissory note 136 
“Guardianship — Brother assuming 
management of family property—Minor 
sister allowed to live in family and 
getting support from family property— 
Brother is de facto guardian 708 (2)a 
—Joint family—Whether “ trade by 
manager” belongs to joint family 
should be determined on particular evi¬ 
dence 776a 

—Joint family—Trade by manager 
carried on with assistance of only adult 
member who when ho became manager 
carried it on—No evidence that business 
was separate — Trade held to be joint 
family trade 7766 

"Joint family—Family property— 
Onus of proof discussed 662a 

—Joint family—If nature of income 
from admitted joint family property is 
such as would not possibly have helped 
in or led to the acquiremen!) of sub¬ 
sequent property there is no presump¬ 
tion that subsequent property was joint 
family property 6626 

■Joint family—Manager—Decree in 
previous suit against father not ex¬ 
pressly described as manager—Decree 
is binding on sons in subsequent suit as 
res judicata—Civil P. C., S. 11, Expl. 6 

206a 

—Maintenance — Widow suing her 
deceased husband’s brother for mainten- 
anoe—Net income of defendant’s family 
consisting of seven members, being 
Rs. 15.000 per year—Rs. 100 p. m. 
would be proper maintenance 1000a 

-Marriage—No obligation on mother 

to marry her sons by borrowing on 
security of property inherited from her 
father— [Obiter) 287a 

* —Partition — Suit for partition— 

Final decree—Court can impose charge 
for adjusting shares—Such charge binds 
alienees pendente lite 988a 

*—“Partition—Minor—There must be 
unambiguous indication of intention to 
separate — This intention minor may 
express either himself or through his 
guardian—Court cannot then hold parti¬ 
tion in saspense 486 

* Partition—Minor—Minor is inca¬ 
pable of exercising intention to separate 
“Minor is separated from family only 
after decree — Therefore property o£ 
minor son dying pending suit by hia 
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ddev^brother as guardian vests in fath^er 

Sale-deed by one 
brother in favour of his brother showed 
some debts binding on both brothers and 
some on vendee alone-Some property 
also to go to vendor’s heirs Recitals 
in sale deed held to be showing inten^ 
f.ion of brothers’separation oia 

_ _Religious endowment Trustees 

buying goods for temple . 

Temple funds are liable for price 100^ 

_-Religious endowments—Temple 

In absence of grant usage 

its nature i-i i.* t 

_Religious endowment—Creation of 

tr-'st—Term reserving surplus offerings 
fo? founder and his family-Trust is 
not illegal if Uw of perpetuities is not 

ofieoded ^ 

_Religious endowment ^ Manage¬ 
ment—Creditor advancing money to 
Devasthaoam must show justihcation 

of’t 439a 

_—Religious endowment— Alienation 

not justidoQ by real necessity is void— 
Id case of public trust, trustee who 
alienates can bring suit for recovery of 
property „ 405i 

-Religious endowment — Manage¬ 
ment-Suit against co-trustees for ac- 
count-No allegation of breach of trust 
—Suit is not maintainable 295 

-Reversioner—Next reversioner col¬ 
luding and prejudicing reversion—Next 
presumptive reversioner can sue 412 
Reversioner—Proof of title—Onus 


f proving that property belongs to last 
aale holder is on reversioner 
—Stridhanam — Succession—Among 

lattukottai Chetti caste, stridhanam 
,oes not revert to parent’s femily when 
.aughter dies leaving famale issue 

—Suooession— Succession among 
,andhus of same class how regulated 

-Succession — Mabri band has— 

Mother’s father’s sister’s grandson is 
^referred to mother’s father a brother s 
(reat-grandson 5556 

j5-^Succession—In deciding succession 

kmong gotvaja sapindas, contention that 
) 0 ven degrees must be exhausted in one 
ine before going to next is insuppor- 

iable . S^4a 

-Succession — Gobraja sapindas— 

Father's paternal uncle’s son’s son 


Hindu Law 

succeeds bo paternal uncle s son s arnica 

^-^Succession—Dancing-girl cannot by 
custom inherit property of her husband 
— Daughter of such girl inheriting her 
father’s estate cannot plead custom 
about taking property absolutely 

--Widow—Decree against—Deceased, 

having no heir except widow, by will 
making his nephew his residuary 
legatee—Legatee suing for declaration 
—Daring pendency of that suib, credi- 
tor of deceased suing widow, who then 
was in possession of some of deceased s 
property, bona tide believing her to be 
legal representative—In execution of 
decree obtained, not only properties 
in widow’s possession but also other 
properties sold—Widow sufficiently re¬ 
presented deceased’s estate, and decree 
obtained against her and sale in execu¬ 
tion thereof of all properties sold held 
binding on legatee—Although creditoi’e 
suit and sale in execution of decree 
obtained in it book place during pen¬ 
dency of declaratory suit, decision on 
it was not affected by Transfer of Pro¬ 
perty Act, S. 52 Civil P. C., 0. ^ 

-Widow—Surrender does not defeat 

charge created on property— T. P. Act, 
S. 100— 

Widow — Surrender — Charge 


❖ 


created on widow's estate does not 
persist beyond her death 68S6 

❖ —‘Widow —Maintenance — (Madras 
Presidency)—Joint Hindu family posses¬ 
sing more than sufficient property for 
maintenance of its members—Mainte¬ 
nance should be granted irrespective of 
private funds yielding income 479a 

Widow—Representation of estate— 
Widow represents not only in dispute bet> 
ween her husband’s estate and another 
estate but also when there are rival 
claimants to his estate 344a 

* -Widow — Alienation — Setting. 

aside—Mibakshara — Daughter’s son is 
not member of last male holder’s family 
—Widow of last male holder is not 
liable for daughter’s son's maintenanoe. 
etc.—Alienation by widow for such pur¬ 
poses is not justitiable 2876 

—Widow— Survivorship — Partition 
among co-widows of husband's property 
—Co-widows dealing with respactive- 
shares as absolute owners— Rights of;: 
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Hindu Law 

survivorship hsld to bo.given up by each 
of oo widows under partition 175a 
—WiU— Construction — Person be- 
queithing all his properties to his 
daughter~“Will stating that properties 
^'bave been transferred ’ to daughter 
Words "have been transferred un* 
attended by any qualification wore sufli 
cient to confer absolute estate to daugh¬ 
ter 744.) 

1 

Income-tax Act (11 ol 1922) 

«-S. 2 (15) -Partner drawing money 

in course of basine33“It does nob neces¬ 
sarily represent bis share of the profits 

(SB) 119a 

4’- —S. 4 (2)~Remittanc6 from asses- 
Bee’s foreign business — Presumption is 
that they are out'of profits—Onus is on 
assesses to prove otherwise (SB) 457a 

i^;!<-4 (2) — Assessea carrying on 

money-lending business outside British 
India and foreign business having debtor 
unable to repay—If land in British India 
taken in satisfaction, land is not taxable 

(SB)4576 

3r— — S. 4(2)’—Money remitted from 
foreign business— Presumption that it 
is out of profit is mixed question of law 
and fact—Onus of rebuttal is on assessee 

(SB) 449€ 

3}! —S. 4 (2)—Assessee receiving remit¬ 
tances from money-lending business 
outside British India — Use to vvhich 
Buch remittanoes are put does not alter 
character in which it was received 

(SB) 449/ 

-S. 4 (2) —Assessee receiving remit¬ 
tance from business in foreign country 
“—Presumption is that it is out of profits 

(SB) 4496 

sf* — 'S. 4 (2)—Profits accruing without 
British India received by firm—’Firm 
should be taxed (SB) 1196 

^ — S. 4 (2) (vii)—Assesseedn satisfac¬ 
tion of loan taking from debtor money 
debts, mortgage items and rubber plan¬ 
tations—Loss incurring in first two bosi- 
>ne 3 Bes—Rubber plantations sold at profit 
—Assessee getting deduction as business 
loss on the loss incurred on the first two 
•items—Income-tax authorities assessing 
•on the profit made in sale of rubber 
.plantations—Assessment held to be cor- 

•rect (SB) 121 

**-S. 4 (2) (vii) — Money-lending 

business generally taking lands in satis- 
tfaotion of debts due*^ Lands sold for 


•I 

1 1 


Income tax Act 

profits ~Sucii profits arc profits derived 
from such business (SB) 119^ 

^—S. 6—Scope "Amounts received by 
sale of timber trees are income liable as 
such to income-tax (FB) 764 

'-S. 10. Pro/iso (b) — Moaning of 

any business ’ and profits or gains 
explained (SB) 124, 

—S. 10 -Firm purchasing lands tor 

selling them after six years at profit " 

Income-tax officer cannot tax proUts 

under business unless there 

legal evidence ^ ^ ^ J 

-s. 10 (2)—(Per Fii.'f liench) - 

Theft of money used for lending from 
business stronghold - Loss is not al¬ 
lowed for computingincome-bax fdna?:- 

takrishna Aijyar, contra) '»*") 

_S 10 (2) (ill)— 

ing deduction as interest on capital con¬ 
tributed by individual members-No 
agreement entered into, before partner- 
ship started, to contribute capital or 
to pay interest - Case does not come 

within S. 10 (2) (iii) 

«-S. 10 (2)(vi)'— Assessee owuit^ 

number of businesses . 1 , B, C and 
Profits and gains of business A msum- 
cient to cover full depreciation Excess 
depreciation can be set ofi against 
6ts gdn, o. other basinessa^e^ .0 B, 

22 and 23—Proviso bo S. 22 
(4). read with S. 23 (4) limits power of 
income-tax officer to call for accounts 
—But when testing allegations of asses¬ 
see made in the return, he can call for 
any evidence including accounts On 
non-production of accounts presumptions 
can be drawn under Evidence Act S IH 
Ulus, (g) and (h) , (FB) 209^ 

-S. 22 (4)-Assessee in British India 

carrying on foreign business — Income- 
tax Officer can require him to produce 
such account books of his foreign busi¬ 
ness only as are necessary bo enab e 
him to check return — If assessee fails 
to produce them, income-tax officer 
cannot io all cases make asaassmenb 
under S. 23 (4), bub it has gob bo be 
shown that assessea could produce them 
—Income-tax Act, S. 23 (4) (FB) 763 
❖sf:-Ss. 22 (4) and 37—Decision re¬ 

garding assessment arrived at after in- 
vestigabion and inquiry—Income-tax 
authorities are competent to re-open 
the decision—Income-tax authorities are 
pot Courts and hence principle of res 
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Income-tax Act 

judicata does not apply to them—Civil 
P. C.,S. 11 (FB)209a 

^- S. 23 (3)—Income-tax officer has 

power to adjourn proceedings'—General 
power of adjournment discussed—Ad¬ 
journment (SB) 1136 

-S. 23 (4)—Assessee in British India 

carrying on foreign business—Income- 
tax officer can require him to produce 
such account books of bis foreign busi¬ 
ness only as are necessary to enable 
him to check return—If assessee fails to 
produce them, Income ta^c officer can¬ 
not in all cases make assessment under 
S. 23 (4), but it has got to be shown that 
assessee could produce them—Income- 
tax Act. S. 22 (4) (FB) 763 

-S. 23 (4)—Income-tax officer 

cannot arbitrarily change assessment— 
He should be guided by principles of 
natural justice — If fresh evidence is 
available, he can come to different con¬ 
clusions (FB)2096 

——S. 23 (4)—Combined notice under 
Ss. 23 (2) and 22 (4) is valid—Assess¬ 
ment under S. 23 (4) is justihed on non- 
compliance of such notice (SB) 127a 

-S. 23 (4)—Assessee submitting 

return under S. 22 (2) —Assessment 
under S. 23 (4) is justified on non-com¬ 
pliance of notice issued under S. 22 (4) 

1276 

-Ss. 23 (4). 23 (2). 63 and 22 (4) 

—Assessee asking adjournment by post 
or telegram— Adjournment granted— 
Letter intimating adjournment is not 
notice under S. 23 (2) or requisition 
under S. 63—On default on adjourned 
date assessment can be made under 
S.23(4) (SB) 113a 

-S. 26—Branch and older firm at 

Ipob, a place outside British India— 
Older firm wound up—Assets in shape 
of outstandings divided between part- 
nets—Part falling to share of assessed 
firm—During the year of assessment re¬ 
mittance from Ipoh assessed to income- 
tax to extent of profits made there— 
Accounls did not conclusively prove 
remittance to be outstanding—Assess¬ 
ment held good (SB) 104a 

— ;-S. 34, Proviso—Rate sought to be 
raised—Determination of correct tax- 
able income afresh is not necesaarv 

(SB) 126 

o. bo Assessee asking adjourn- 




ment by post or telegram^Adjournmenfc 
granted — Letter intimating adjoutn- 


Income-tax Act 

ment is not requisition under S. 63 

(SB) 113o 

-S. 66—Scope—S. 51 (1) of the Act 

of 1918 is not similar to S. 66, of the 
present Act (SB) 449a- 

-S. 66—High Court cannot scruti¬ 
nize evidence (SB) 1046 

-S. 66 (1)—Assessee neglecting to 

apply to Commissioner to reler question 
within one month of order cannot ask 
High Court to direct Commissioner to 
refer it on ground of its importance 

(SB) 4496 

^-S. 66 (1)—S. 66 is not intended 

for benefit of assessee (SB) 449c 

-S. 66 (2)—Point not raised before 

Commissioner in time cannot be subse¬ 
quently raised for requiring him to state 

case (SB) 449i 

Injunction 

-Tenant-in-common—Principles gov¬ 
erning grant of injunction claimed by 
tdnant'in-common are different 

236a 

Interest 

-Person while purchasing property 

in auction-purchase paying all amount 
of prior mortgage—He is entitled to 
interest on amount paid—Civil P. C., 
S.534 471a 

Interest Act (32 of 1839) 

^-Improvement lease, under which 

waste lands were to be cultivated 
gradually, granted—Tenant agreeing to 
pay rent when lands would be assessed 
to revenue till when no rent was pay¬ 
able—Lessor's suit for arrears of rent 
being decreed, he claiming interest on- 
arrears—Interest could nob be allowed 
under Rent Act for sum payable was- 
not certain nor time at which it was 
payable was certain—Interest could nob 
be given on equitable grounds under 
proviso to Interest Act, for that covers 
only cases in which interest allowed 
prior to passing of Interest Act, when 
no interest was payable for detention of 
ordinary debt—Nor could interest be- 
granted by way of damages under Con¬ 
tract Act, S. 73, Ill. (n) 727a 

' Proviso Rent charged on land— 
No words allowing interest in instru¬ 
ment creating charge—Interest 
rears of rent can be granted 
Interpretation of Statutes 
’Later statute generally 
earlier but not so if earlier statute -is 
special Act— When each statute ia 


on ar- 
7276 

repeals- 
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Interpretation of Statutes 

Bpeoial in soaoa particular sense earlier 
statutes should not be held to have been 
repealed unless it is absolutely clear 
that operation of first Act has to be cur¬ 
tailed by subsequent Act—Speciality in 
respect of locality has greater import¬ 
ance than in respect of subject-matters 

9636 

‘ —Bye-law—Power to frame bye-laws 
not ezplioitly extended to refund of 
taxes—Bye-law is not valid—Madras 
City Municipal Act, S. 349 (2) 648a 

—Bye-law—Bye-law framed under 
wrong provision of law—Body framing 
it competent to prolnulgate it under 
another provision—Bye-law is not in¬ 
valid 6486 

-Taxing statute, interpretation doubt¬ 
ful—Benefit of doubt is right of subject 
, 626(2)« 

-Words clearly expressing intention 

of legislature—Definition from English 
oases should not be accepted 441c 
-Words of enactment clear and im¬ 
perative—No considerations of incon¬ 
venience or hardship can arise—But in 
absence of express indication consider¬ 
ation of hardship and inconvenience 
arises — Statutes imposing pecuniary 
burden must be strictly construed and 
in case of doubt must be construed in 
favour of the subject—The principle of 
strict construction is less applicable in 
case of public representative bodies for 
public purpose 200e 

—Proviso cannot by implication with¬ 
draw main provision (SB) 1246 

-Taxing statutes — Parties are en- 

titled to bring their cases under the less 
onerous of the Acts if otherwise they 
can do so 436 

Irrigation Cess Act (7 of 1865) 

-Applicability — In deciding case 

between zamindars and inamdars, Court 
has nothing to do with the Act or anal¬ 
ogies drawn from it 9416 

J 

Jurisdiction 

-Effect or meaning of Court having 

jurisdiction to entertain suit explained 

573o 

L 

Land Acquisition Act (1 of 1894) 
—Application — In case of error of 
procedure every presumption should be 
made in favour of party likely to be 

prejudiced by it 836o 

—S. 4 — Providing panobamas and 


Land Acquisition Act 

other coolies of Tanjore with house 
sites is "public purpose” 798a 

-S. 6 (1), Proviso — Only peli- 

minary notification under S. 4 published 
—Stage of final declaration not yob 
reached—It is premature to question 
Government's action on grounds that it 
offends against proviso to S. 6 7986 

-S. 6 (1), Proviso —Only 20 per cent 

of cost of acquisition to be paid by 
future owners—Remaining 80 per cent 
Government agreeing to pay in first 
instance, recovery of which was to be 
made subsequently by instalments * 
Conditions of proviso held fulfilled 

798c 

*-S. 6 (1)—Notification by Govern¬ 

ment issued after institution of suit 
Court ought to take notice of notification 

248a 


- S. 6 (1), Proviso—Eighty per cent 

of costs of acquisition paid first by 
Government to be recouped subsequently 
by private parties—Provisions of S. 6(1), 
proviso, are substantially complied with 

2486 

-Ss. 9 (2), (3) and 25 (2)-Notice 

—Construction—Notice held to be one 
under S. 9 asking person served to claim 
compensation due to him for his interest 
in land to be acquired 836a 

- $ 8 . 9 (2). (3) and 25 (2) - In 

notice under S. 9 (3) occupier of Und is 
entitled to fifteen days’ notice—Omission 
to give such notice amounts to sufficient 
cause within meaning of S. 25 (2)—Clai¬ 
mant can bo said to have waived acquies¬ 
cence of S. 9 only when he knew what 
bis legal rights were 8366 

-S. 9 (2)—Compensation claim need 

not be in writing 618a 

-S. 9 (2)—Value of land must be 

specifically claimed 6186 

—S. 9(2)—Material supplied by clai¬ 
mant can be used by Collector iu arriv¬ 
ing at true value of land—But such 
supply does not amonnt to recognition 
of claim 618c 

-Ss. 18 to 28—Proceedings under, 

were not independent judicial ones— 
Claimant oannob make out fresh case 

5766 

-^S. 25—Scope of, laid down 576a 

Lease 

-Permanency — Absence of words 

indicating hereditary nature is impor¬ 
tant circumstance in considering whe¬ 
ther lease is mulgeni 434a 
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Leaae 

-Coastruction — Davation iD 606 nite 

—Hereditary interest not specidcally 
j^ranted—Lease is not permanent—Only 
life-interest passes 434.^ 

-Construction—Words “lessor shall 

not demand higher rent than Rs. 96" or 
lessee alone shall have right to make 
improvements and not lessor" cinnot be 
construed to indicate perpetual lease 

4347 

-Construction—Lease for indefinite 

period—Costs of improvements thrown 
on lessee—Measure of continuity is indi- 
(Cated but not necessarily perpetuity 

43 

Legal Practitioner 

■' ""Case unconnected—Counsel has dis¬ 
cretion regarding acceptance of brief 
—Acceptance causing embarrassment 
counsel and obvious scandal—General 
Council of Bar can interfere—Madras 
High Court Civil Rules of Practice. U 20 

626(1)6 

-Erroneous admission on point of 

law by legal adviser does not bind his 
client, but it is doubtful whether prin¬ 
ciple applies to .case where to reopen 
topic would demand remanding of ca^e 

P’ees—Vakil may otherwise adjust 
than by actual paymont—Promissory 
note e.vecuted for fee is equivalent to 
payment In such case certificate miv 


not be dishonest 


413.1 


Legal Practitioners Act (18 of 1879) 
S, 13 Legal practitioner receiving 
money on behalf of client and retaining 
it in his hands without authority from 
client He subsequently treating it as 
loan and giving security which be felt 
himself at liberty to withdraw at his 
own will—This amounted to orofes- 
sional misconduct. (FB)927 

* -S. 28—Agreement void ab initio 

as contravening S. 28—Client deriving 
benefit from pleader’s labour—Client is 
bound to compensate advantage gained 
tmder Contract Act, S. 65 132a 

* - S. 28— S. 23 is not intended to 

make right of pleader to recover fees 
conditional upon asreemeot fulfilling re- 
quirements of S. 23 1326 

Letters Patent (Vladraa) 

7 to 21 —Distinction exists 

between ordinary^ orginal and original 
civil jurisdiction of the High Court 779a 

• j L adding party is not 

jQagnioDt 9S7 


Letters Patent (Madras) 

— Cl 15 —Wiiether decision appealed 
from was revision or second appeal 
doubtful—Right of second appeal ex¬ 
isting—Decision must bo construed as 
apoeal—Letters Patent appeal lies 

489a 

^- Cl. 15 — Order dismissing stay 

application in second u.ppaal—Lstters 
Patent appsil does not lie over such 

order 427 

* —Cl. 15—fAs amended upto De¬ 

cember 1928)— Juogmenfe by a single 
.Judge after Ist February 1929—Judge 
refusing leave to appeal—Refusal no 
grant leave is not appealable 75 

Limitation Act (9 of 1933) 

*—-Construction should bo favourable 
to plaintiff 991a 

—“S. 18—Decree-holder ordered not 
to proceed again-fc property of party 
defendant — Decree-holder obtainiog 
permission later to sell the property— 
Sale taking pUce withmt notice—Land 
sold delivered symbolically — Party 
defendant coming to know of fraudu¬ 
lent acts when his possession was dis¬ 
turbed—Insuih cases fraud, though nob 
alleged iu plaint, may be inferred 12q 

-Ss. 19 and 31—PlaintiEf relying 

OQ acknowle Igoueot of liability in suit 
on hypothecation bond made after ex¬ 
piry of period of 12 years but within 
two years proviled by 3. 31—3. 3L pre¬ 
scribes period of limitation and so suit 
is within time 9916 

- S. 19 — Proper acknowledgment— 

Test Uid down • 796a 

* —S. 19—Promissory note as such 

though inadmissible is yet admissible 
to prove ackaowledgmaub—Stamp .Act 
S. 35 485 

-S, 19—Succession Act (1915), S. 211 

Executor can admit and dispose of 
claims against testator’s estate—Ex- 
ecutor can acknowledge debt within 
meaning of S. 19 2186 

77^' — Acknowleigmant by ad¬ 

ministrator is not made effectual by 
subsequent letters of administration— 
Such admission tends to diminution of 
estate -Succession Act (1925), S 221 

_ 2l8.i 

S. 19—Acknowledgment of liabi¬ 
lity by heirs of Mahomedan prevents 
limitition 218e 

“S. 19 Suit for redemption by 
secondimortgagee—Second mortgagee can 
rely upon admission by first mortgagee 
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'Limit Uion Act 

'j-egf^rdiDg subsistence of mortgage 

65(1 

-S. 20—Some desjendants of de- 

-ceased mortgagor makiog payment of 
'interest will bioi other descendants 
though divided from family prior to 
^payment—They are not saved by Lim. 
Act, S. 21 (2) 738(t 

—S. 20— Payment by principle gives 
no fresh starting point against surety 

112 ( 2 ) 

^ —S. 21 (2)— Some descendants of 
•deseased mortgagor making payment of 
interest will bind other descendants 
though divided from family prior to 
payment—They are not saved by S. 21 
*(2), Lim. Act. S. 20 7 38a 

S. 21 (2)— Scope—Party who pleads 
'3. 21 ( 2 ) has to show that be can claim 
'exemption under its terms 7386 

- S. 21 (2) — Acknowledgment by 

'.some devisees is ineffectual as against 
■others 218/ 

-S..23—Wrongful seizure of move- 

able property is not continuing wrong 

635a 

Art. 14 —Sait for declaration that 
•suit land was Government grant—Mit- 
ttdar pleading that it was ryobi land 
—Real question to be decided is 
whether the inam was or was not 
•granted or continued by Government— 
So before deciding this question it is 
not proper to raise the question of limi¬ 
tation under Lim. Act, Art. 14—Grant 
—Inam 710 

—“Art. 29— Time runs from actual 
wrongful seizure aud not when seizure 
is declared wrongful by Court 6356 
Art. 29 — Art. 29 applies to all 
attachments before jadgment — Such 
attachment is wrongful both when 
Court has no iurisdiction and is on in- 
’Sufficient grounds — It is immaterial 
whether property is of defendant or of 
■fltranger 635c 

——Art. 29 —For wrongful seizure per- 
• 3 on must be in possession—No right to 
possession — Wrongful seizure is not 
{possible 349 (IJ 

—“■Art*. 36,115 and 145— Pledgee seU 

lliog pledged property without pledgor’s 
authority—Pledgee is guilty of unau¬ 
thorized conversion—Pledgor is entitled 
to recover damages — Suit to recover 
snob damages is either governed by 
Art. 145 or Art. 115 — Art. 36 has no 
Application—Contract Act, 8.176 364ci 


Limitation Act 

- Art. 44—MioK's proj>erty alien¬ 
ated by mother acting as guardian — 
Minor dying before attaining majority— 
Mother succeeding him—After mother 
death, an I more than three years after 
minor’s death reversionary heirs suing to 
set aside alienation—Suit was time 
))arred as period of three years is to be 
reckoned from minor’s death when cause 
of action arose—Fact that minor's heir 
was female makes no ditlerence 821 

- Art. 47 — Order against nindn 

father under S. Uo, Criminal P. C.— 
Order is binding on bis undivided sons 
—Suit by sons after three years from 
such order is barred under Art. 47— 
Criminal P.C.. S., 145 43 

—Arts. 115, 145 and 36— Pledgee 
selling pledged property without pledgor’s 
authority—Pledgee is guilty of unau¬ 
thorized conversion—Pledgor is entitled 
to recover damages—Suit to recover 
such damages is either governed b/ 
Art. 145 or Art. 115 —Art. 36 has no 
application—Contract Act, S. 176 

3642 

—Art. 120—In cases where fraud i^ 
proved time begins to run when fraud is 
known to plaintitf—Even to suits falling 
under Art. 120 same principle applies 

173a 

Art. 120— Decree passed against 
minor through negligence and miscon¬ 
duct of guardian ad litem— Time runs 
against minor when he comes to know 
of misconduct 1736 

-Art, 134—Mahomedan law—Wabf 

Quasi-public — Distinction bet¬ 
ween permanent lease and sale is illu¬ 
sory—Sale valid during mutawalli's life¬ 
time—Adverse possession begins from 
his death 582c 

'Art. 134—Transfer under Art. 134 

must be valid transfer—Time runs from 
such valid transfer 298a 

“Art. 134 — Property belonging to 
idol transferred— Rent reserved being 
only eight annas — Such rent is not 
valuable consideration 298^ 

—“Art. 142 — Delivery of properties 
.given to judgment-creditor through 
Court — Limitation runs from such 
delivery 2066 

'"Art. 143” Claim based upon for¬ 
feiture of lease by reason of alienation 
—Art. 143 applies and time runs from 
date of alienation, A. I. R. 1926 Mad. 
849, Reversed 430 (2Ja 
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Limitation Act 

- Art. 144 — Possession of de facto 

guardian or his mortgagee cannot be 
adverse to minor but of liis purchasers 
can be—Guardian and ward — Minor 

708 (2)6 

- Art. 144 —• Exclusive right of 

fishery is interest in immovable pro¬ 
perty and not merely "probt a prendre" 
—Adverse possession for 12 years against 
lawful owner creates sucii interest— 
Easements Act, S. 15 679a 

—Art. 144—Mahomedan law—Wakf 
— Quasi-public — Distinction between 
permanent lease and sale is illusory— 
Sale valid during mutawalli’s lifetime— 
Adverse possession begins from his death 

582c 

- Arts. 145,115 and 36 — Pledgee 

selling pledged property without pled¬ 
gor’s authority—Pledgee is guilty of un¬ 
authorized conversion—Pledgor is enti¬ 
tled to recover damages—Suit to recover 
such damages is either governed by 
Art. 145 or Art. 115—Art. 3G has no 


application —Contract Act, S. 176 

364fZ 

-Art. 164 —In case of substituted 

service terminus a quo is date of decree 

.222a 

- Art. 164 — Order of substituted 

service rightly made and properly effec¬ 
ted—Knowledge of defendant is imma¬ 
terial — But otherwise time runs from 
date of knowledge 2226 

-Arts. 166 and 181 — Civil P. C.. 

S. 65—Notice required by 0. 21, B. 22 
not given, sale becomes void — To set 
aside such sale, proceedings should be 
taken under S. 47, Civil P. C.—To set 
aside void sales in execution, limitation 
not Art. 166, but under Art. 181, applies 

126 

- Art. 181 — Decree for possession 

passed on condition tbat plaintiff should 
pay for improvements — Amounts to 
be decided later.on commissioner’s report 
Art. 181 applies and time to apply for 
execution accrued from date on which 
amounts were finally fixed by Court 


^ Arts. 181 and 182 — Interp 
feation—Mode of, stated 9S 

Art.,181 — Application in pendi 
case—Art.^181 does not apply 52 
■ ^Art. 181— Appeal on prelimina 
mortgage decree—Limitation for fit 

decree runs from date of annellfl 

aeoroe 355 < 


Limitation Act 

-Art. 181—Redemption suit — Ap¬ 
plication for final decree within thre& 
years from decree in second appeal from 
nreliminary decree held to bo within 

time—Civil P. C.. 0. 31. R. 8 353 

-Art. 181 — Striking off on statis¬ 
tical or administrative ground^ Appli¬ 
cation for judicial relief does not 
amount to judicial disposal 328* 

-Arts. 181 and 166 “Civil P. C., 

S. 60 —Notice required by 0. 21, R. 22, 
no'! given, sale beocmes void “■ To set 
aside such sale, proceedings should be 
taken under S. 47, Civil P. C.—To set 
aside void sales in execution, limitation 
not under Art. 166, but under Art. 181, 
applies 12 e- 

-Art. 181—As soon as right of pos¬ 
session to land is disturbed, right to 
apply accrues under Art. 181 12/ 

^-Arts. 182 and 181—Interpreta¬ 
tion, mode of, stated 995c 

-Art. 182 — Step-in-aid — Applica¬ 
tion under Civil P. C., .0. 21, R. 72, 
coupled with request to set off purchase 
money against) decretal amount is step- 

in-aid .588a 

-Art. 182—Application for leave to 

bid at auction sale whether step-in-aid. 

[Quaere) 5886- 

-Art. 182—Order recording execu¬ 
tion petition with peiraission to decree- 
holder to renew is improper, hub if 
passed subsequent execution becomes 
continuation of previous one 303c 

^-Art. 182 (5) — Decree passed for 

recovery subject to payment for improve¬ 
ments to defendant — Application by 
plaintiff for extension of time to make’ 
payment is nob step-in-aid of execution 

995a 

S. 51 (4) —Want of fresh electoral 
roll does nob render election iQvalid954* 

M 

Madras Abkari Act (1 of 1886), 

S. 30 — Officer has DO power to 
arrest though armed with search 
warrant 448 (1)’ 

-S. 56—Partnership formed prior to 
taking license to trade in toddy — No 
evidence that business was nob begun 
before taking license—Partnership does 
nob involve transfer and held nob illegal 

„ , 3616- 

Madras Board of Revenue Standing 

Urders 

* O. 19 (1) Before resettlement of 
1909, tree pattadar having permanent- 



35 


Subject Index, 1930 Madras 


Madras Bd. of Rev. Stdg. Orders 

right to their usufruct as long as kist 
was paid but right to timber vesting in 
Government — Cancellation of tree 
pattah under 0. 19 (1) has effect of sur¬ 
render of Government’s right and pat- 
tadar gets absolute rights to trees 

560 

Madras City Municipal Act (4 

of 1919) 

—Ss. 110 aud 111— Taxes and license 
fees distinguished 556 

-S. Ill — S. Ill makes liable persons 

in active pursuits only—Liability ceases 
on retirement 200a 

- S. lll,.Expln. 2—“Pension" covers 

also political'pensions 2006 

■" ■ “S. 113 —Tax becomes due on assess¬ 
ment 200c 

- ’S. 113 —Assessment must be made 

during period and period of limitation 
begins to run from date of assessment 

^ .20OcZ 

-Se. 129 (1) and 349 (29)-By0.1aw 

8 — Refund of timber tax on export— 
Penalty entailing loss of refund in 
absence of 48 hours notice prior to ex¬ 
port is unreasonable, unauthorized and 
the bye-law is ultra vires 6485 

- Ss. 129 (1) and 349 (29)-Bye.law 

14 fixes penalty for breach of bye-laws 
at Rs. 60—Penalty of forfeiture of re¬ 
fund is nob provided in bye-law 648e 
- S. 129 (1) — Bye-law being consis¬ 
tent with S. 129 (l) is ultra vires 648/ 
-S. 349 (2)— Power to frame bye¬ 
laws not explicitly extended to refund 
of taxes—Bye-law is not valid — Inter¬ 
pretation of Sfcabube8~"Bye-law 648a 
349 (29) — Residuary section 
giving bye-law making power— Words 
carrying out all the purposes of this 
Act" include the making of refunds of 
timber tax 648c 

S, 365 (2) Power given to council 
bo levy license fees cannot be used as 
power of taxation 55a 

, ■ 365 (2)— License fee—Income 

should be proportionate to trouble and 
expense of oorporation—If otherwise 
Courts can interefere on grounds of 
nnreasoDableness 55^ 

—^Sch. 4, R. 7— Company nob trans¬ 
acting busiaesa in year preceding year of 
taxation can claim benefit of proviso 
to B. 7 and claim assessment on girose 
income and not on capital 626 (2}a 
Madras Civil Rules of Practice 
'-^It is doubtful if note (ii) to R. 30 in 


Madras Civil Rules of Practice 
Legal Practitioners Rules is strictly 
correct— Quacrt' 4136 

Madras District Municipalities Act 
(5 of 1920) 

-Rules for preparation of elec¬ 
toral rolls, R. 6—Members in waiting 
are not included in revising authority ' 
Waiting Board is intended to he re¬ 
served and can never become anything 
more than such reserve — Poison 
nominated as member of Revising Board 
refusing to serve — Collector’s now 
nomination held to bo correct 258a 
-Rules for the preparation of elec¬ 
toral rolls, R, 6—Biased Chairman is 
disqualified from adjudicating upou 
person's claim — Objection of interest 
can however ba waived by conduct 

2586 

-Rules for the preparation of elec¬ 
toral rolls, R. G—Members of Revising 
Board differing — All members should 
endeavour to arrive at unanimous jude- 
ment 258c 

-Election — Miscount alleged by 

petitioner—Court satisfied of existence 
of reasonable ground for petitioner’s 
belief—Court has jurisdiction to grant 
recount—Election 195a 

-S. 69—Contract not fulfilling re¬ 
quirements of S. 69 is null and void, 
even if wholly executed 600a 

-S. 182(1) — Either owner or oc¬ 
cupier of premises, or both, may be 
proceeded against 510 (1) 

-’S. 362—“Other materials" include 

trees when cut 861 

- Art 70 — Work of revision de¬ 
legated to committee—Art. 70 must be 
strictly complied with 8445 

-Sch. 4, R. 7, (e) and (f)—List re¬ 
quired is not mere technicality—Non- 
compliance invalidatos revision 8446 

-Sch. 4, R. 9—Mention of specific 

date is necessary—Failure to mention 
it however necessarily whether vitiates 
assessment— Quaere 844o 

—Sch. 4, R. 30—Distraint warrant 
signed by facsimile stamp is irregular 
and invalid 430 (Ija 

-Sch. 4, R. 30—Warrant must-be 

issued under sign manual—Civil P. C., 
8. 2 (20) has no application to District 
Municipalities Act—But illiterate may 
affix noark under Madras General 
Clauses Act, 8. 3 (29) 430 (1)6 

•-Sch. 4, R. 31—Distrainer has do> 

right to take front door—Accused re- 
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Madras Dt. Fvlunicipalities Act 
sisciug such distiainb is protected by 
rule of self defence and canoob be coD' 
vicbed under Penal Code, S. 332 

430 n)c 

Madras Elementary Education Act 
(8 of 1920) 

— S. 34 —No statutory provision to 
enable landholder to collect education 
tas from tenant — Landholder’s claim 
should be based upon the contract 

2lb 

-S. 36—Education tax under S. 34 

should be treated as addition to land 
cess—E iucatioD tax is not ipso facto 
land cess for all purposes 21a 

Madras Estates Land Act {I of 1908) 
—Policy of Act is that ryots should 
know exact terms on which they are 
holding properties—Important change 
in terms of holding—Ryots must have 
notice 61a 

-S. 3 (2) (c)—Mafookhanpat being 

jagar. Act is applicable 569 

— S. 3 (5) — "Landholder” includes 

lessee from him 616 

-S. 26 (3y—Receiver authorized to 

51e suit for enforcement of pattas is 
person entitled to rent 676 

-S. 27—-Under S. 27 Court is en¬ 
titled to presume that conditions of 
tenancy for one year continne to be in 
force for next yoai—But under S. 52 it 
30 remains in force 6Lf 

- S. 52 (3)—Landholder exchanging 

patta for one fasli " Same will be in 
force in succeeding fasli 61c 

-S. 53. Cl. 2—Distraint is valid to 

extent of amount legally due 226 

-S. 91—Vizagapatam Agency Rules, 

R. 56—R. 56 is not ultra vires as it 
does not restrict the operation but only 

CQodiiies 963c 

-S. 112—Notice sent to Collector in 

proper time—Proceedings are legally 

initiated 911a 

— S. 112—Landholder transferring his 
interest to stranger can recover past 
arrears if he has initiated proceedings 
under S. 112 prior to transfer 9116 

-^S$. 164, 173 and 179—Ryot as 

such mentioned in respect of particular 
holding in Record*of«Bights need not 
institute suit under Ss. 173 and 179 Ic 
- S. 167 (3)—Entries are not con¬ 
clusive but shall be evidence and their 
correctness shall be presumed 

- S. 191—Provision in S. 191 is 

c general provision and not special 963fi 
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Madras General Clauses Act (I of 
1891) 

-S. 3 (29)—Warrant under District 

I^Iunicipal Act must be issued under 
sign manual—Civil P. C , S. 2 (20) has 
DO application co District Municipalities 
Act. —Illiterate persons mav however 
affix mark under S. 3 (29) — Madras 
District Municipalities Act, Sch. 4. R. 30 

430(1)6 

Madras Hereditary Village Officers 
Act (3 of 1895) 

-S. 13—Question as to emoluments 

of ofiice decided by Collector—Parties 
cannot agitate same in civil Court 

573a 

-Ss. 13 and 21~Rsvenue Court 

having jurisdiction—Civil Court cau- 
not consider correctness of decision by 
revenue Court 5736 

- S. 23—Mention of appellate powers 

ooly does not carry revisicnal powers 

349(2)6 

-S. 23—Revenue Board has no in¬ 
herent power 349(2)<3 

-S. 23—S. 42, Specific Relief Act, is 

not exhaustive—Declaratory suit by 
karnam to set aside order passed by 
Revenue Board is maintainable—Specific 
Relief Act, S. 42 349 (2)d 

-S. 23, Proviso—Second appeal lies 

only on dismissal order of District Col¬ 
lector 349 (2)a 

Madras High Court Civil Rules of 
Practice 

—R. 20—R. 28 is confined to con¬ 
duct of 'pleader in suit or connected 
proceedings—Connexion must be direct 

_ 626{l)a 

R. 20—Case unconnected—Council 
has discretion regarding acceptances of 
brief — Acceptance causing embarrass¬ 
ment to counsel and obvious scandal— 
General Council of Bar can interfere— 
Legal practitioner 626(1)6' 

-Rr. 67 and 176—If there is sub¬ 
stantive grievance want of apt lang¬ 
uage is no impediment A\^g 

Madras High Court Fees Rules 

-O. 6. R. 1. Cls. (b) and (c)-“ Dis- 

posed of ”—Meaning laid down 540® 
- 0. 6, R. 1, Cl. (b)—Judgment con¬ 
fessed—Cl. (b) applies—It is not con¬ 
fined to cases reaching final disposal 

5406 

Madras High Court Original Side 
Rules 

-0.29. R. 6—Decree-holder can¬ 
not bid for leas than market value 559 



Sl’bject Index. 1930 Madras 37' 


Madras High Court Original Side 
Rules 

- O. 34. R. 57- Applicability— 

0. 34, R. 57, Original Side Rules of the 
Madras High Court, applies to oases of 
all letters of'administration either with 
the will annexed or without will 915a 
Madras Hindu Religious Endow, 
ments Act (2 of 1927) 

S. 73 (1)—Religious endowment 
not regarding mutt or temple—No pro¬ 
vision exists for removal of trustee of 
such endowment in S. 73 (l) 216f’ 

-S. 73 (1) (d)-5cope—Cl. Cd)._ 8. 73 

(l) does not enable the institution of 
any suit of a class unprovided for by 
the rest of the section 216:: 

—S, 77—Endowments partly reli¬ 
gious, partly secular —After allocation by 
Board such endowment is controlled by 
Act—Trust before such allocation is 
governed by Civil P. C., S. 92 216i 

-S. 84—Application under S. 84 (2) 

is governed by Madras Court-fees (Am¬ 
endment) Act of 1922, Sch. 2, Art. 17 (1) 
and not by Arts. 17 (.4) and 17 (B) : 113 
I. C. 88 = A. I. R. 1929 Mad. 52. 
Overruled (FB) 392 

Madras Land Revenue Assessment 
Act (1 of 1876) 

—S. I—Act 1 of 1876 applies even 
where person becomes owner of pro¬ 
perty by adverse possession 943 

Madras Local Boards Act (5 of 
1884) 

- S. 51— President is not agent of 

the Board— Management of cbatram 
property vesting with Board of which 
Collector is President — No fiduciary 
position exists and Collector can acquire 
title to the properties for Government 
by adverse possession— Adverse posses¬ 
sion 679f' 

-(14 of 1920) 

-Election Enquiry Rr. 4 (2) and 11 

—In lots, use of double system of slips 
wherein successful candidate is not 
necessarily first drawn does not invali¬ 
date election, being only, bona fide 
variation 97c 

S. 45—Mere nomination and elec¬ 
tion of the requisite number of members 
without President’s election does not 
render special officer functus officio and 
be can adjonro meetings from one date 
to another '97a 

— 'S. 159 —Occupier of premises fail¬ 
ing to remove encroachment though 
notice given—He was found guilty bat 


Madras Local Boards Act 

acquitted in appeal because ho was tried 
CD same facts in ]irovious case Pre¬ 
vious case brought hy District lioaiti — 
He being acquitted in th.itcise becui'e 
encroachment was witijin I nicn Uoard’:= 
and not District Board's lurisdiotion - 
Present case was not upon same fa^ts 
and so acquittal was wrong—Criminal 
P. C.. S. 403 971 

- S. 166 (D—S. 16G (U is intended to 

make persons who use ro.id o( District 
Local Board to pay for that privilege 

441a 

-S. 166 (1) -Meaning o( ‘‘separat’' 

fares” explained 441 

-S. 221 — Magistrate to whom case 

is referred under S. 22L can consider 
whether alleged encroachment wa^ 

true: 49 Mad. 888=91 1. C. 529'= 
A. I. R. 1925 Mad. 1015; 108 I. C. 
414=A.I.R. 1928 Mad. 495 ; 104 1. C. 
910=A. I R. 1927 Mad. 1113 ; 97 
I. C. 947=A. I. R. 1926 Mad. 1068 
and 97 I.C. 812, Overruled (FB) 766 

- S. 221 — Application under S. 221 

for recovery of dues—Other remedies not 
exhausted as enjoined by Government 
Orders — Government Orders being 
merely advisory Magistrate cannot de¬ 
cline to consider application 703 

-S. 235 and Sch. 10. R. 13 Union 

Board not validly constituted on date 
of suit — Union Board has no locus 
standi to maintain suit with regard to 
matters that vest in it under new .\ct 302 
Madras Rules for the conduct of in 
quiries and the decision of dis¬ 
putes relating to elections 

R. I—District or Subordinate Judge 
having jurisdicticn means “having juris- 
diction over the place of the acts or 
omissions complained of” 832 

Madras Towns Nuisance Act (3 
of 1889) 

-S. 7’— "Common gaming bouse” 

explained 128 

Madras Village Courts Act (1 of 
1889) 

—Rules under R. 64 — Conviction by 
panchayatdars in case instituted after 
they cease to be panchayatdars is invalid 
and not coverable by R. 64 1002 

— Procedure — Litigants in village 
Courts need not adopt procedure laid 
down in Civil P. 0. 795fl 

—S. 13— Suits for damages for breach 
of contract are not triable by village 
Conrt 795i 
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Madras Village Courts Act 
— S. 21 — Suit in Village Munsif's 
Court—District Munsif ordering interim 
stay un3ev S. 21 — Before this order 
reached Village Munsif, he deciding case 
—There remained no suit for being 
transferred 708 (1) 

-S, 52—Removing crops attached by 

Madras Village Courts is not offence 
under S. 454, Penal Code, since such 
Court has no right to attach it—Penal 
Code.S, 424 509 

Mahomedan Lavv 

-Applicability — Law applicable in 

trial of suits shall be law of defendant 

2345 

-- Gift — Validity — Parties to gift 

living in house gifted—Actual delivery 
to donees is not necessary 593(i 

-Gift—Donee a minor unable to take 

possession—Donor and guardian holding 
property on minor’s behalf — Intention 
declared in deed is sufficient 5936 
—-Gift—Mushaa—Sbafi Law—Gift of 
undivided share is not invalid 593c 
—Gift—Gift made of life-estato with 
remainder to another—Donee takas pro¬ 
perty absolutely—Wakf deed giving 
property to two minor girls from genera¬ 
tion to generation with direction that 
their descendants or husbands would 
have no claim over it—One of the donees 
dyiug —Suit by her husband and son 
for partition — Wakf deed .held to be 
gift deed and heirs entitled to share 

510(2)a 

-Maintenance—Wife—Under Hanafi 

law, maintenance to wife is not allowed 

234a 

-‘Maintenance—Wife—No arrears of 

maintenance can be claimed under 

Hanaff law 234c 

—Maintenance— Wife — Hanafi hus¬ 
band deserting his wife—Wife cannot 
;pl 0 dge credit of her husband — Contract 

Act, S. 68 2 34<i 

•-“Wakf—Quasi-public — Reservation 

of benefit to grantor's family or mutta- 
wall! is not contradictory to Mahomedan 

law 582a 

-'Wakf—Quasi-public—Inalienability 

is not absolute—Sale by muttawalli is 
valid during bis lifetime 5826 

-Wakf — Quasi-public —Distinction 

between permanent lease and sale is 
illusory—Sale valid daring muttawaUi’s 
lifetime — Adverse possession begins 
from his death — Lim. Act, Arts. Hi 
^and 134 582c 


Mahomedan Law 

-Wakf — Endowment by non- 

Mabomedan publicly made and recog¬ 
nize! by Government — Endowment is 
not invalid 582d 

-Wakf—Muttawalli — Office heredi¬ 
tary—Though there is no such absolute 
right, next heir should not be passed 
over without some strong reason — If 
next heir minor, deputy may be appoin¬ 
ted 5546 

-Wakf — Trustee can be appointed 

directly without suit under Civil P. C., 

S. 92 ^ 228£i 

Malabar Compensation for Tenants 
Improvements Act (1 of 1900) 

- S. 1—Present Act secures to tenants 

better compensation for improvements 

166 

-S. 3 (1)—"Cultivation” and "culti¬ 
vate” are limited to "waste lands” 16a 

- S. 4 (h) — Planting cocoaoufc trees 

in place of paddy without raising level 
is improvement, for which compensa¬ 
tion can be claimed 4186 

- S. 5 — " Predecessor-in-interest ’’ 

means parson claiming title from any 
other by assignment, transfer, gift, etc. 

502 

Malabar Law 

Debts — Necessity — Payment of 
kist does not of itself constitute neces¬ 
sity to borrow 8206 

-Karar—Karnavan appointing anan- 

daravan bis agent for management of 
tarwad — According to karar karnavan 
could not raise loan without anaud- 
aravan 820a 

^—Mortgage — South Kauara — Im¬ 
provements on kumki land put in 
possession by mortgagor along with 
warg land—Express agreement silent 
about improvements on kumki land — 
Mortgagor is entitled to compensation 

674 

"Tarwad — Tavazhi properties — 
Children of male member of tarwad 
are not entitled to — No bona fide dis¬ 
putes—Partition of tavazhi in favour of 
such children — Principle of family 
settlements is not applicable 5416 
'■“■'Tarwad — Management can be in 
senior female member — Such manage¬ 
ment can be proved either by consent 
or general custom 418a 

Mesne Profits 

-Amount of mesne profits for arrears 

subsequent to suit is ordinarily repre¬ 
sented by profits for previous years 770n 
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Minor 

-Decree against—Executant of docn- 


meot, executed on behalf of himself 
and minor, representing minor in sob* 
■sequent suit—Decree passed on basis of 
€ach document is not necessarily invalid 
and not binding on minor—Question of 
its validity and binding nature depends 
on pleas taken in any case 740u. 

-Possession of de facto guardian or 

bis mortgagee cannot be adverse to 
minor but of his purchasers can be — 

Lim. Act, Art. 144 708(2)6 

—Sale in favour of minor is not void 

—T.P.Act, S. 54 425® 

-Decree passed against minor through 

-negligence and misconduct of guardian 
ad litem—Time runs against minor when 
he comes to know of misconduct—Dim. 
Act, Art, 120 1736 

Mortgage 

^ —Consideration — If execution is 
proved, recital is prima facie proof of 
passing of consideration against heir or 
purchaser from executant 251a 

Motor Vehicles Act (8 of 1914) 

-S. 4 (a) — Police olBcer stopping 

'vehicle need not be one engaged in 
<regulating traffic 445 

N 

Negotiable Instruments Act (26 of 
1881) 

-S. 4 — Promissory note made in 

'favour of person described by his office 
•and not by name is valid 10046 

-S. 9—Promissory note not in actual 

possession of person—He cannot release 
'it to third person so as to make him 
bolder in due course 1976 

—Ss. 9 and 36 — Payee, endorsee or 
‘hearer only can sue on promissory note 

197c 

“~S. 9—Rights of ultimate holder in 
•due course enunciated 141c 

——S. 59—Promissory note for reduc¬ 
ing liability 874a 

P 

Partition 

‘‘Minor—Bona fide arrangement can 
'be entered into provided minor’s rights 
are safeguarded 541c 

Partition Act (4 of 1893) 

-S. 4—“ Undivided family " means 

'Undivided qua-property even though 

divided in status 561 

Partnership 

—Right of party dealing with snrvi- 
wing partner explained 393c 

~~~Pnud vitiates any agreement on- 


Partnership 

tered into on dissolution of partnership 
—Working partner producing false ac¬ 
counts and inducing 9loo[)itig pi,rtnors 
to deliver promissory notes through 
fraud—Promissory note is vitiated by 
such fraud 1416 

Part Performance 

-Transfer of Property Act, S. 51— 

Contract to sell—Vendee in possession— 
Absence of registered sale-deed—Pay¬ 
ment of consideration—Doctrine of part 
performance applies 1021a 

-Applicability of, to cases where 

right to sue for speciho performance is 
time barred 10216 

—-Doctrine of part performanoe is 
only used to complete intended transfer 
—It is not operative against third per¬ 
sons 298c 

^ —Possession taken by vendee in 
pursuance of an alleged contract for 
sale-Vendee failing to get sale deed 
registered under Registration Act, S, 17 
—Vendee is not entitled in his suit for 
possession to claim part performance— 
Transfer ol Property Act, S. 54 84a 

-Exchange—To invoke aid of part 

performance in exchange writing is not 
preliminary condition 16 

Penal Code (45 of 1860) 

Ss. 116 and 161 —Patient ordered 
to be discharged but still in hospital— 
Bribe oifered to doctor in charge but not 
accepted—Doctor is not functus officio 
and offence falls under Ss. 161 and 116 
—Penal Code, Ss. 161 and 116 671 

——S. 149—Preparation towards com¬ 
mon object is prosecution 2756 

^-Ss. 161 and 116 —Patient ordered 

to be discharged but still in hospital— 
Bribe offered to doctor in charge but nob 
accepted—Doctor is not functus officio 
and offence falls under Ss. 161 and 116 

671 

——S. 171 (f)—Mens rea is necessary 
ingredient in offence under S.171 (f)246 

- Ss. 201 and 203—Person not free 

from suspicion of actual murder, though 
acquitted, can nonetheless be convicted 
under Ss. 201 and 203 870<i 

—S. 201—Factors for the purpose 
of calculating the punishment to be 
awarded under S. 201 diaonssed 8706 
302—Murder—Person who in- 
flicts fatal injury with knife intends 
nothing short of inflicting death—‘Offence 
in absence of extenuating oircumstanoes 
is murder 972a 
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Penal Code 

❖ —S. 302—Whera murder by juve- 
r:ile is do6 wholly deliberate and cold¬ 
blooded, and there is certain amount of 
legitimate provocitioo, capital sentence 
may not be appropriate 9726 

-S. 302—High Court’s power to en¬ 
hance sentence dedced 

446a 

-S. 332—Distrainer under District 

Municipalities Act has no right to take 
front door—Accused resisting such dis¬ 
traint is protected by rule of self de¬ 
fence and cannot be convicted under 
S. 332—Madras District Municipalities 
Act. Sch. 4. R. 31 430 {l)c 

- S. 366 —Woman kidnapped having 

Illicit intercourse with accused even be¬ 
fore kidnapping—Seduction was com¬ 
mitted 980 

- S. 409—Mere delay in payment of 

money into treasury entrusted to per¬ 
son does not amount bo misappropria¬ 
tion 507 

-S. 424 —Concealment by debtors or 

removal by others of property to avoid 
attachment with dishonest intention is 
offence 670a 

—~S. 424 — Removing crop attached 
by Madras Village Courts is not offence 
under S. 424 since such Court has no 
right bo attach it — Madras Village 
Courts Act (1 of 1889), 3. 52 509 

^- S. 425—Owner of land throwing 

earth upon land used for passage by 
others—Use becoming impossible — It 
does not amount to mischief 973 

Permanent Tenancy 

-Adverse possession—Landlord and 

tenant— Permanent tenancy is not ac¬ 
quired by mere lapse of time 434/ 
Practice 

-Adjournment — Every Court and 

quasi-judicial officer has power to ad¬ 
journ 618r7 

“■"Appeal—Evidence—Trial protracted 
and many'opportunities offered to party 
to produce evidence — If party fails to 
produce, evidence cannot be admitted in 
second appeal 361c 

^ —Consolidation — Court-fees Act, 
S. 20 — Madras High Court, Appellate 
Buies, E. 61 — Several revisions from 
one judgment against common respon¬ 
dents cannot be consolidated for pur¬ 
poses of vakalat and process fee 

(FB) 381 

-Issues — Issues merely signed by 

Judge withoat knowledge of pleadings 


Practice 

are usel ess—^ivil P. C., 0, 14, R. 1 (o) 

786 

-Justice, equity, go^d ouscience — 

Duty of Court expliine 1 9216- 

—-New case—Plaint based upon con- 
tract for **3ala” — ‘ Agency’’ cannot be 
set up in appeal 6066 

-New plea—Some parties interestadi 

in dispute not being parties to refer-- 
ence—Objection that award was there¬ 
fore illegal can be newly raised in revi¬ 
sion 6466' 

-New plea — Objection to valuation 

of claim and jurisdiction cannot be- 
raised for the first time in second ap¬ 
peal—Civil P. C., S. 2L 541a- 

-New plea — Attempts to raise in 

second appeal points which are not in 
pleadings are not permitted 197a. 

-Precedents : Sec PRECEDENTS. 

-Relief — Terms of consent decree' 

being against provisions of statute — 
Court in subsequent suit can give relief 
—Compromise 3056^ 

-Order intended to take effect in en¬ 
tirety—Order consisting of several parts- 
—Party cannot adopt one part and re¬ 
pudiate another — But if party receives- 
benefit under order under protest, he is 
not precluded from attacking it — Evi¬ 
dence Act, S. 115 268a 

-Rule of approbate and reprobate 

does nob apply to order or judgment 
containing independent directions 

2686 

Precedents 

-Where there are decisions of a. 

High Court, it is the duty of Court sub¬ 
ordinate to that High Court to be guided 
by them rather than by the decisions of 

other High Gouits 869i; 

-Question decided in different ways 

by same Judge —His later decision is 
preferable 430(2)6 

Presidency Towns Insolvency Act 
(3 of 1909) 

- S. 11 (b) —Motive for taking parti¬ 
cular residence has no bearing on ques¬ 
tion of “ordinarily resided" S44rt 

* S. 11 (b)— Debtor's having dwel¬ 

ling bouse in ordinary jurisdiction is 
enough—Whether he resides there ac¬ 
tually is immaterial 5446 

* "S. 11 (b) — Debtor living in Nel- 
lore District — House in original civil 
jurisdiction occupied by his mother and 
sister Contribution by debtor of 
money for rent to sister—House in oti- 
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Presidency Towns Insolvency Act 

ginal civil jurisdiction is nob “dwelling 
of debtor” within S. 11 (b) 354 

-S. 24 — Adjudication should be on 

proper petition—If it is wrongfully ob- 
'tained Court can rescind order of a l- 
sjudication 544' 

-S. 59 — S. 09 is only onabling sec. 

tion and does not prohibit Othciil As- 
signee from obtaiDing possession in 
•other wavs 458'.‘ 

-S. 85 — Ex parte decree passed— 

Judgment-debtor going to insolvency 
Court and being adjudicated — Thi^ de¬ 
cree being his only debt—Official Assig¬ 
nee holding debt not proved and relying 
upon want of proper service upon judg- 
naent-debtor and upon observation made 
•in another suit between insolvent and 
•third party—Although Official Assignee 
would go behind such decree, evidence 
•73 not sufficient to justify Insolvency 
Court for invalidating decree 75la 

-S. 85—Official Assignee has power 

to go behind judgment to find validity 

-of debt 7516 

-S. 86 — S. 86 relates only to vali¬ 
dity of acts and decisions of Official As- 
•signee and nob to claim for damages 
•against him — Insolvency Court has no 
iuriadiction to consider such claim — 
Withdrawal of such claim does not 
-amount to giving it up 458c 

-S. 98—Insolvency of one partner — 

Official Assignee is not entitled to take 
possession of partnership) property with- 
•ont consent of other partners 4536 
—Sch. 2, Art. 18—Art, 18 empowers 
•Court to consider validity of sale’ 

785 (2)a 

Sch. 2, Art. 18—Insolvency Court 
has jurisdiction to order delivery to 
■auction-purchaser 785(2)6 

Promissory Note 

-Admissibility — Promissory note 

made in l^izam’s Dominions, but an- 
stamped, and so inadmissible in evidence 
in any of Nizam’s Courts, can be proved 
in Court in British India 1004c 

^Provincial Insolvency Act (5 of 
1920) 

-S, 4—Scope—Powers given under S. 

•4 are discretionary—Unless Courts feel 
•compelled by the facts of the case to 
•embark upon inquiry they are not bound 

tto do fio 7826 

^-S. 7—Filing of petition would not 

amount to proof or admission of debts 

due 874d 
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Provincial Insolvency Act 

-S$, 27 and 43—.\iiy une itiloroslod 

can apply forextonsion of poiioti 342{l)(X 

-S. 27—Notice to aljo"oo is dosiralilc 

—Rub no prejudice cau-Jcd —Omission of 
notice is immaterial 342(1)6 

S. 27 (2)—Court can extend time 




for dischiige oven after expiry of time 
fixed before anniilmont order is passed 
under Provincial Insolvency .\ct, S. 13: 

A. I..R. 1928 Mad. 265; A.IK. 1926 
Mad. 942 and Waller. J., in 83 1. C. 
955=A. 1. R. 1924 Mad. 635. Over- 

ruled (FB) 389,a 

-Ss. 27 (2) and 43—Application for 

discharge must he by debtor only Ap¬ 
plication for extension of time can how- 
over be made by 0’.)6 interested and may 
be granbol—To this extent S. 13 is not 
imperative 2786 

-Ss, 27 (2) and 43—Before atmul- 

ment under S. Id Court may, on ap[)li- 
cation, extend timo under S. 27 (2) oven 
after period fixed 278c 

-S. 28 — Jewels entrusted with 

goldsmith for sale are entrusted in ordi¬ 
nary way of business and so aie not 
goldsmith's "reputed” property— They 
therefore cannot vest in receiver in case 
of goldsmith’s insolvency (FB) 913(2 . 

S. 35—S. 35 contemplates pay¬ 
ment of debts in full—Admission that 
all creditors gave him complete and full 
discharge does not avail insolvent under 

S. 35 n2{l) 

- S. 37—On annulment under S. -18 

vesting order in Official Assignee lor be¬ 
nefit of creditors is valid 5206 

—Ss. 37 and 43—On annulment in¬ 
solvent’s property doss nob necessarily 
revert to him—In proper cases his pro¬ 
perty may be vested in Official Receiver 
—Petition under S. 54 by Official Recei¬ 
ver can be continued even after annul¬ 
ment—Provincial Insolvency Act, S. 54 

278n 

Sr-S. 43—Insolvency continues even 

after annulment—Annulment can there¬ 
fore be conditional cr unconditional 

.520a 

❖-S. 43—Failure to apply does not 

operate automatic annulment (FB^ 3896 

- S. 43—Application for discharge 

must be by debtor only—Application 
for extension of time can however 
be made by one interested and may 
be granted—To this extents. 43 is not 
imperative—Provl. IdboI. Act, S. 27 (2 

' 2786 
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Provincial Insolvency Act 

-'S. 43 —S. 43 is marniatory 2787 

—S, 46—Woi'd “diio” does not 
cover (lel)bs already time barred 998.7. 

-S. 46—^OlVicial Reseiver has no 

right to set oil ai’ainst creditor’s claim 
time barred claim against creditor 998-'( 

—S. 53 {as amended by Act 10 
of 1930)- -Transfer within two years of 
ajiiilication hub beyond two years of ac¬ 
tual order can ho annulled (FB) 834 

-S. 53—Adjudication dates back to 

the date of prcseubatioo of petition in 
jiroper Court 782a 

S, 54—On annulment insolvent’s 
property does not necessarily revert to 
him In proper cases his property may 
ho vested in OiViciU Riceivers—Petition 
under 5. 54 hy Official Receiver can be 
continued even after annulment—Pro¬ 
vincial Insolvency Act (L920), Ss. 37 and 
43 ^ 278a 

S. 78, Proviso —Creditor seeking 
to execute decree obtained after adjudi¬ 
cation—OUicial Receiver joined as party 
to suit Debt is proved and proviso to 

S. 78 does not applv 356(1) 

Provincial Small Cause Courts 

Act (9 of 1887) 

S. 17 (a) Setting aside ex parte 
decree Whether to ask to deposit or to 
furnish security is within Court’s dis¬ 
cretion—Order for deposit in absence 
of time for testing security is correct 

658 

„ R 

Record-of.Rights 

Mere registry of land as particular 
kind of poramboke creates no vested 
nghts in villagers 621a 

Registration Act (16 of 1908) 

'‘"7 S. 17 Agreement.to sell immo- 
vable property does not necessarily 
create interest in that property—Where 
no interest is created agreement to sell 
IS admissible though unregistered — 

T. P. Act, S. 54 683& 

S. 17 (1) (b) —Relinquishment of 
ryoti land by tenant to hia landlord 
need not be evidenced by registered 

la 

Ss. 17 (b) and 49 —Partition docu¬ 
ment beaded as “particulars of immo¬ 
vable properties falling to one member’s 
sh^e in division of family properties” 
-Document signed by both members 
and duly attested but not registered— 
Document held required to be registered 
and 80 not admissible so far as it was 


Registration Act 

evidence of transaction affecting ioj.*' 
movable property—But it could be used 
as evidence ol division of status 883a- 

-S. 32 (b)- Presentation by de facto 

guardian is valid 4255- 

-S. 73 (1)—Sub-Registrar’s order 

refusiug registration—Appeal to District 
Registrar or suit hied within 30 days 
of communication but beyond 30 days, 
of order—Appeal or suit is not barred 

490a' 

-S. 77—Order dismissing appeal as- 

time baned erroneous—It is an order 
of refusal and civil suit lies 4905 
Religious Endowments 
-Provision for definite purpose con¬ 
nected with temple and rest to be ap¬ 
propriated with discretion to archakas- 
for other purposes not made definite— 
After meeting first purpose rest of pro¬ 
duce of grant has to be utilized equally 
for other purposes 466a 

-Archakas—So long as archakas per¬ 
form duties they ought not to be ousted 
from possession of inam, and even if 
there is general trustee archaka is trus¬ 
tee for daily worship and specified 
services 4665* 

-Mutt—Permanent lease by Matadbi- 

pathi of general mutt property is valid 
for lifetime of grantor though not for 
benefit of mutt 422- 

^-Dedication of properties to kattalai' 

in temple—Provision in trust deed made# 
as to alienatiotv only with a view to 
repurchase more profitable property— 
Trustee alienating property to vendee 
who bad notice of trust deed—Suit by 
succeeding trustee to set aside aliena¬ 
tion Alienation set aside as being in¬ 
valid—Vendee held entitled to re-im- 
bursement of consideration paid for sale* 
—Contract Act, S. 65 3725- 

Re ligious Endowments Act (20 of 
1863) 

S..3 Public officer” means public 
officer under Government of Madras 

292a 

S. 3 Essentials for invoking S. 3 
laid down 2925 

“7 ^ authorize temple com¬ 

mittee to appoint trustee or to file suit 
for accounts case must come under S. 3 

r,. . 2920: 

Right of Suit 

^^Subsequent events — Maintainabi¬ 
lity is to be determined not from subse¬ 
quent events 405^1 
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Riparian Owners 

-Rights bo accretions by alluvion 

arise ex jure naturae wherever land 
abuts on river ISla 

-Demarcation ol bank of river by 

survey shows the then limits of riparian 
owner's property bub nob its fixed limit 
for ever 181/» 

S 

Scheduled Districts Act (14 of 1874) 

-Ss. 5-A and 6 — Vizagapatam 

Agency Rules, ct. 5G—R, 5G is not ultra 
vires as it does nob restrict the opera¬ 
tion bub only modifies 963<? 

- S. 6—Restriction in S. C applies to 

area 963^ 

Specific Relief Act (1 of 1877) 

- S. 21 (b) —Promise that power-of- 

attorney will nob be revoked except on 
certain grounds is nob specifically en¬ 
forceable 231a 

—S. 23—Transferee stipulating to 
pay vendor's debts—Vendor's creditor 
cannot sue transferee—Contract 

(FB) 382 

-S. 27 — Father of joint Hindu 

family executing agreement to sell^ 
Suit for specific performance—Son made 
party—Son nob objecting bo his being 
joined in lower Courts—He cannot do 
so in second appeal 683a 

—^S. 41—Contract Act (1872), S. 65— 
Minor fraudulently representing him¬ 
self as major inducing innocent person 
to purchase his property — Decree en- 
titling recovery of property cannot be 
passed except on condition of refund of 
purchaser’s money 945 

- S. 42—S. 42 is not exhaustive— 

Declaratory suit by karnam to set aside 
order passed by Revenue Board is main¬ 
tainable— Madras Hereditary Village 
Offices Act (1895), S. 23 349 {2)d 

Stamp Act (2 of 1899) 

^ S. 35 —Promissory note as such 
though inadmissible is yet admissible 
to prove acknowlengment under Lim. 
Act, S. 19 485 

Succession Act (39 of 1925) 

^—S. 57 (as amended by Act 37 of 
1926)—Probate need not be taken where 
disposition does not relate to immovable 
property in Madras—Will giving some 
property to S aud residue to V —Subse¬ 
quent letter from testator to V from out¬ 
side Madras giving Rs. 15,000 to his 
wife—(Per Bamesam, J,) Letter held to 
be independent will and hence no pro- 


Succession Act 

bate was itr(iuirtd“{(.' nii-ii, J. r(jnt.i-a) 
—Will—Construction 956 7 

-Ss. 177 and 179 —WIkmo S.;. IT? 

and 179 are inapplicable getunal { linci- 
plcs contained in thorn mav bo aj I'liod 

956r 

-S. 211 —Property ve^ts in executor 

immediately upon testator’s deat h 218<7 

-S. 211—Executor can admit and 

dispose of claims against testator's estate 
— Executor can acknowledge dent with¬ 
in meaning of Lim. Act, S. 19 218/; 

-S. 212—Administrator derives his 

title wholly from Court—Property vests 
in him only from time of grant 218 ” 

-S. 218(1)—Onus of proof is on 

party propounding will—Will —Proof of 

915/; 

-S. 221—Lim. Act, 19— 

Acknowledgment by administrator is 
not ma e elfective by subsequent letter 
of administiation —Such admission tonds 
todimunitiou of estates 218;/ 

-S. 264 —High Court exercising 

jurisdiction other than under Cls. 11 to 
16—Letters Patent (Madras), would fall 
under definition of District Judge — 
General Clauses Act, Cl. 15, S. 3 779/; 

-S. 307 —.Mienee from executor 

knowing that be is using his powers for 
bis own purposes is not protected 956c 

T 

Tariff Act (8 of 1894) 

-S. 10—Contract for sale of salt— 

Whole price paid—'Subsequent reduction 
of duty—Purchaser is entitled to recover 
the difference—Vendor and purchaser 

60€a 

Tort 

-^Trespass—Inducing another to com¬ 
mit trespass—No damages are claimable 

458/ 

-Defamation—Malice alleged—Over¬ 
whelming proof is required in case of 
tribunal lOO/>- 

Transfer of Property Act (4 of 1882) 
- Ss. 39 and 40—Subsequent pur¬ 
chaser without notice cannot affect 
either mortgagee’s right to relinquish 
part of security or legal effect of such 
relinquishment 371 

- S. 51—Principle underlying S. 51 

explained 2986' 

- S, 52—Hindu law — Widow— 

Decree against—Deceased, having no 
heir except widow by will making his 
nephew his residuary legatee—Legate© 
suing for declaration—During pendeney 
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Transier oJ Property Act 

of that suit, cr8'.lit-or of claceis^l suing 
^vidow, who then’'svas in pot9035ioQ of 
'’ouio of dacoaso-Vs proparty, bona iMu 
believing her to he l-.gal roproscnti- 
tive “In execution of decreo obtatnei, 
nob only proportie-; in widow's poi'e-sion 
l)nii also other proiiertias sold—Widow 
'rUlliciently reprosonbeJ dacea'ed’s estate 
and flecvoe obtained against her and sale 
in execution thereof of all jiroperties 
sold held binding on legatee—Although 
creditor’s suit and sale in execution of 
decree obtained in it boob place during 
pendency of declaratory suit, decision 
on it was noD afiected by T. P. 

Act, S. 02 S30<a 

-S. 52-Doctrine of lis pendens 

applies to suit for cnaintonance chim¬ 
ing to have mainteuanco charged on 


snecinc proportv. 




8246 

S. 52—Lis pendens applies to in- 
voluntarv Fal 0 «. 824o 

-——5. 52—Effect of—Purchase at exe¬ 
cution sale—Suit improperly consti- 
tutod—Principle of lis pendens still 

applies. 5706 

-S. 53—Onus of proof lies on pUin- 

till—Transfer for valuable considera¬ 
tion and with full intention of passing 
title to bransforee and no benefit re¬ 
tained by transferor is valid ag-iinst 
attaching creditor even when intention 
is to defeat impending execution 665(i 

^-S. 53—Intention to defeat credi- 

tor’s expected execution does not in¬ 
validate transfor-Bub knowledge of 
transferor’s intention to coovert 
immovable property into mcnay and to 
defeat creditors of transferor' invali¬ 
dates transfer, 6656 

-S. 53—Transfer to existing credi¬ 
tor—Transferee having notice of inten¬ 
tion to defeat other creditors—Never¬ 
theless transfer is valid. 665c 

^-S. 53—Only one creditor existing 

—Transfer to stranger to defeat such 
creditor — Transfer is fraudulent and 
■voidable 665i 

-S. 53 — Question whether or not 

transfer is fraudulent — Vendee should 
personally be exitninod—Evidence Act, 

S. 106 665e 

-S. 54—Contract to sell—Vendee in 

possession—Absence of registered sale 
deed—Payment of consideration —Doc¬ 
trine of part pertormanoe applies—Part 
performance 1021a 

-S. 54—Agreement bo sell immo- 


Trasnfer of Property Act 
vable property does not necessarily create 
interest in that pi-o|)erby — Where no 
interosu is croitod agreement to sell is 
admissible though unregistered—Regis¬ 
tration Act, S. 17 6836 

-S. 54—Sale in favour of minor is 

not void—Minor 425rt 

'i'- —‘S. 54 —Possession tak.n by vendee 
in pursuance of an alleged contract for 
sale —Vendoe failing to get sale deed 
registered un'der Registration Act, S. 17 
—Ven.lee is not eutiblod in his suit for 
possession bo claim part performance 

84a 

—S. 54 — Contract for sale of 
immovable property creates fiduciary 
relitionship between vendor and vendee 
—This relationship onds when regis¬ 
tered instrument comes into existence 
or when veadee does something to ab¬ 
solve vendor from his promise — Trusts 

Act, S. 91 846 

-5. 55 (2) — Express covenant of 

title is nob necessary in sale deed 7486 
-S. 55 (2) — Purchasers suing for 


damages vendors who could not convey 
proper title—Purchasers who bad sold 
their share prior to institution of suit 
cannot get decree in their favour in 
absence of their vendees, and in absence 
of proof that they had settled with 
those vendees and were themselves en¬ 
titled bo damages in respect of their 
share 748c 

—“S. 58—Debt with security of land 
for its payment is mortgage — Money 
borrowed and lender put in possession 
of land—Covenant that certain sum out 
of-income should be appropriated towards 
mortgage and balance to be paid to 
debtor—Failure bo fulfil latter part of 
covenant—Transaction held to be mort¬ 
gage and that mortgagee must debit 
balance against mortgage debt under 

S. 76(b). T.P. Act 160a 

* —S. 60—Mortgage prior to 1358— 
Court must give effect to intention of 
parties Rule is neither confined to 
mortgages by conditional sale nor does 
it require that terms of document 
should have been completed before 1858 

924 

■ "S. 60—Clog—Suit for possession by 
usufructuary mortgagee—Rajinama de¬ 
cree embodying , inter alia that mort¬ 
gagor after depositing mortgage money 
should get possession of properties from 
mortgagee failing which mortgagee to 
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Transfer of Properly Act 

continue in possession as mortgagee ' 
If possession not delivered mortgagor 
to take out possession by execution pro¬ 
ceedings — Execution proceedings dis¬ 
missed as barred by limitation -Suib to 
redeem mortgage — Mortgage held to bo 
subsisting and liable to redemption, con¬ 
dition reducing period of limitation 
being clog on redemption — Suit was 
held not barred by Civil P. C., S 17 

305a 

62 (a) — Usufructuary moit- 
gagee, if be gets money from usufruct, 
must apply it in reduction of mortgage 
debt 160'> 

-S. 62(a)^MeaniDg of words ‘‘when 

such money is paid" enunciated 160.: 

- S. 67 (dj—One co-mortgagee suing 

for his share of mortgage money and 
praying for sale of entire mortgaged 
property —He need not pay court.fee on 
whole mortgage amount — Court-fees 

Act (18701, S. 7 (ix) 985 

-S. 74 — Subrogation — Mortgagor 

selling mortgaged property and requir¬ 
ing vendee to pay prior incumbrances— 
Vendee paying only one of them cannot 
claim priority over others—Transferees 
from such vendee also cannot claim 
priority 5lc 

-S. 75—Subsequent mortgagees not 

party to suit by prior one— Sales under 
both mortgages — Purchaser at puisne 
mortgagee’s sale gets good title subject 
to first mortgage rights of purchaser at 
prior mortgagee’s sale 570a 

- S. 76 (b) — Debt with security of 

land for its payment is mortgage—Money 
borrowed and lender put in possession 
of land—Covenant that certain sum out 
of income should be appropriated to¬ 
wards mortgage and balance to be paid 
to debtor—Failure to fulfil latter part 
of covenant--Transaction held to be 
mortgage and that mortgagee must debit 
balance against mortgage debt under 
S. 76 (h). T.P. Act—T.P. Act S, 58 100a 
-S. 81—A and B together mortgag¬ 
ing in favour of C — B mortgiging his 
mortgaged interest to D who had no 
notice of previous mortgage— D purohas- 
ing B's interest —D can marshall B’s 
securities even if he has become pur¬ 
chaser * I78a 

-^S. 81—Subsequent mortgagee can- 
not be allowed to require properties of 
any debtor bat his own to be first sold 
—Civil P.0.0. 84. R. 4 1785 
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-S. 82 -- Suit, for contribution by 

prehaser of part of pioperty Ijialiility 
of properties is rateable 644a 

-S. 91 - Suit for red emptioti by 

second mortgagee - Second inoitgageo 
can rely upon admissijii by first mort- 
gagee regarding subsistence of mortgage 
—Limitation. Act, S. 1!) 65a 

-S, 91 (a) and (b) —It is only those 

persons who are interested in mortgage 
security or equity of redemption that 
are necessary parties in suit under Civil 

P. a. (l90S).O. U, R. 1 (FB) 801<t 

-S, 91 (f)—Mone> Decree-holder 

attaching property subject to mortgage 
—Mortgagee suing for mortgage money 
bub not making attaching decree-holder 
party—Property sold in execution of de¬ 
cree obtained by mortgagee —Attaching 
decree-holder’s right to rodoora is nob 
available bo him: 37 Mad. 418~15 
I.C. 334, Overruled and A I.R. 1925 
Mad. 266, Reversed (FB; 801^ 

- S. 100 “Widow — Surrender does 

not defeat charge created on property 
—Hindu 688a 

- S. 107—Lease once forfeited cannot 

be revived by mere oral agjeement—It 
must be created by registered deed 272<; 
— S. 108—Roadside poramhroke be¬ 
longing to District Board — Lease of 
the land on condition that compensa¬ 
tion should nob be claimed for improve¬ 
ments Contract is binding on lessee 
—Malabar Compensation for Tenant?’ 
Improvement Act i.s not applicable 16c 
-S. Ill (g)—Lessee failing to per¬ 
form covenant—Lessor demising lease 
property afresh — Fresh lease clearly 
shows intention of lessor to terminate 
first lease 272a 

-S. 111(g) — No formal notice is 

necessary where lessor unequivocally 
takes advantage of forfeiture 272/; 

^-S. 118 — Exchange — To invoke 

aid of part performance in exchange, 
writing is not preliminary condition— 
Part performance 15 

Trustee 

—-Appointment of trustee — Consi¬ 
derations for Court laid down 554a 

-Perpetual lease of church property 

cannot ordinarily be granted — Trustee 
cannot be presum#**! to grant it 4345 

Trusts Act (2 of 1882) 

-S. 6—Inetrument of trust directing 

trustee ^to invest trust money either in 
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Trusts Act 

trustee's own or some other business 
and providing that interest shall be 
paid for use of that money — Valid 
trust is created and not mere relation 
of debtor and creditor 693a 

-S. 52—Trustee can neither buy 

trust property nor sell any of his pro¬ 
perty to trust 372tt 

-S. 63 — Trustees investing trust 

money in their own 6rm—Firm running 
insolvent—Beneficiary can trace trust 
money into firm's assets in official as¬ 
signee's hands though.unable to point 
to any particular stock as representing 
original investment 6936 

-S 63—Settlement of account can¬ 
not be followed 276a 

-S. 64 -S. 64 does nob apply to pub¬ 
lic trusts — Simple mortgagee cannot 
take advantage of S. 64 405c 

-S. 66—Trust property mixed up 

■with private property—Whole property 
becomes trust property 2766 

-S. 66—Trustee wrongfully mixing 

trust property with his own — His es¬ 
tate becoming insolvent and hence un¬ 
able to pay debts as they fell due— 
Co-brusbees are entitled to preferential 
charge over his outstanding debts 24 
^—S, 91—Contract for sale of im¬ 
moveable property creates fiduciary 
relationship between vendor and vendee 
—This relationship ends when regis¬ 
tered instrument comes into existence 
or when vendee does something to 
absolve vendor from his promise 846 

V 

Vendor and Purchaser 

—Contract for sale of salt — Whole 
price paid — Subsequent reduction of 
duty—Purchaser is entitled to recover 

the difference—Tariff Act (b of 1894). 

606a 

Vizagapatam Agencydlules 

Rr. 2 to 56—Heading " Civil Jus- 
tice is used as opposed to criminal— 
Rr. 2 to 56 apply to persons exercising 
powers of revenue Courts 963a 

^R. 56—R. 56 is nob ultra vires as 


Vizagapatam Agency rules 

it does nob restrict the operation but 
only modifies — Madras Estates Land 
Act, S. 91—Scheduled District Act (14 
of 1874). Ss. 5-A and 6 963e 

W 

Waiver 

-’Waiver may be as to rights of 

parties concerned-Other’s rights can¬ 
not be waived 4146 

Will 

*—'(Per Piamesajn, J .)— Construction 
—Succession Act (39 of 1925, as am¬ 
ended by Act 37 of 1926), S. 67 — Pro¬ 
bate need not be taken where disposi¬ 
tion does not relate to immovable pro¬ 
perty in Madras— Will giving some 
property bo S and residue to V — Subse¬ 
quent letter from testator bo V from 
outside Madras giving Rs. 15,000 bo bis 
wife—Latter held to be independent 
will and hence no probate was re¬ 
quired— {Cornish, J. contra) 956a 

•-Proof of—Onus of proof is on party 

propounding will — Succession Act 

S. 218(1) 9156 

-Construction—Document executed 

on plain paper and styled as marana- 
sasa nam transferring properties to 
daughter—Whole of estate transferred 
— Revocation power nob reserved — 
Document registered as will — It was 
will and not gift 7 44a 

-Construction — Will in favour of 

grand-daughter's husband— Legatee bo 
maintain testator, his'wife and’daughter- 
in-law, to perform their obsequies and 
after their death to enjoy testator's 
properties with absolute rights — Will 
gives vested interest to legatee bub 
postpones his right to possession till 
after death of testator's wife and 
daughter-in-law 713 

-Construction—Absolute dedication 

to charity-Legatee held incompetent 
to alienate property except for neces¬ 
sary purposes of trust 405a 

Words and Phrases 

-Income means periodical receipts 

frbm one's work, lands etc. 626(2)6 
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Anantakrishna Ayyar, J. 

Putta Chelamiah ami anothet —Appel¬ 
lants. 


V. 

Venkata Kumara Mahipati Sitri/nrao 
Bahadur Gam and another — Respon¬ 
dents. 


Second Appeal No. 1205 of 1925, Deci¬ 
ded on 29th August 1929, against decree 
of Suh- Judge, Cocanada, in A. S. No. 182 
of 1924. 

(•) Registration Act, S. 17 (1) (b)—Relin¬ 
quishment of ryoti land by tenant to his 
landlord need not be evidenced by registered 
deed. ^ 


A tenant, holding ryoti land, cm\ reliiu|uish 
any portion of it in favour of lus landlord. 
Such an arrangement does not require to be 
evidenced by any writing, much less docs it 
require registration for its validity. [P 2 C 3] 

4: (b) Transfer of Property Act. S. 118 — 
Exchange—To invoke aid of part perfor¬ 
mance in exchange, writing is not preli¬ 
minary condition—Part performance. 

_ Writing is not a necessary preliminary condi¬ 
tion before the doctrine of part performance 
could be invoked. That being so, the absence 
of any writing in connexion with a rvoti land 
exchange is not a valid objection. [P 3 C Ij 

(c) Madras Estates Land Act. Ss. 164, 173 
and 179-—Ryot as such mentioned in respect 
of particular bolding in Record-of-Rights 
need not institute suit under Ss. 173 and 179. 

The scheme of Chap. 11 would seem to show 
that whore a ryot is oulv mentioned as a ryot 
in rcsiject of a particular holding in the Record- 
of-Rights, no suit need be Instituted under 
Bs. 173 and 170, on pain of the party being 
unable to agitato that question further. ’ 

CP 4 Cl] 

(d) Madras Estates Land Act, S. 167(3)— 

Entries are nek conclusive but shall be evi¬ 
dence and tbeir correctness shall be pre¬ 
sumed. > 


Section 167 (8) does not declare that any en¬ 
tries in the Record-of-Rights mentioned therein 
shall be conclusive and that the correctness of 

1930 M/1 & 2 


the s:nno sliouUl uos Iw contested unless a suit 
is filed. It onlv says that tlic Hoooid-uf-Riglits 
shall be evidence and it.s coiroctness shall bs 
presumed : .1. I. R. 1027 Cnl. 210 and .1. 1. li. 

Ref. [PtCl, 

P. Somasundornvi —for .-Vi>pelliints. 

.S'. Srivirttmi h/rufia/ and S. 

Tijeiujo} —for Respniulents. 

Judgment. —In this ca^e the plaint ill 
is the appellant Ijefore mo. He insti¬ 
tuted tlie original suit to recover posses, 
sion of three acres and odd of land 
alleged to he included in his holding as 
a ryot under the defendant, the Maha¬ 
rajah of Pithapurarn. His case is that 
the defendant encroached upon tlie suit 
three acres and odd, which were in the 
plaintift’s possession, for the purj)Ose of 
constructing bungalows for the estate 
officials. The plaintiff alleged that the 
defendant promised to give him about 
14 acres of another land called Hangarn 
Doddi but that the defendant did not do 
so, and consequently tlie i)resfc'nt suit was 
instituted within 12 years from the date 
of trespass by tlie defendant. Tlie plea 
of the defendant was that the plaintiff 
relinquished the suit lands in his favour 
and that in consideration thereof he {the 
defendant) gave the plaintiff an equal 
extent out of Bangaru Doddi land to be 
held as ryoti land and also agreed to 
give tlie plaintiff the remaining ten acres 
of Bangaru Doddi land as ordinary 
tenant to be in possession for the time 
being as the Maharajah’s tenant, and 
that really there was an exchange 
between the plaintiff and the defendant, 
the plaintiff getting three acres of the 
Bangaru Ddddi land and the defendant 
getting the three acres in suit out of the 
ryoti land in the possession of the plain¬ 
tiff. The defendant also raised the plea 
that very costly buildings said to be 



2 Madras 


CIIKLAMIAU V. PUKYARAO (Anantakvlshna Ayyav, J.) 


1930 


worth al)ont. :i lakli of rupees have been 
raised on the property in suit, and it was 
})«-cauve the plaintiff was evicted by a 
decree of Court in coniiexion witli the ten 
acres of Bantam Doddi land of which 
he was ^iven posscssio)i as ordinary 
tenant that the present suit was insti- 
tilted ii\' liini to s]'ite tlic defendant. 
Tlie lir--l three i>sucs raised in the suit 


v.an’o as follows : 

■' 1 , WlieUiio-r)ia plaintiff bis r.i'lin'inisbpJ 
tlir suit hoUliuft as all'-fO;! 

2. \Vh''’li'"r tlio plainfill is cstf-pp'?! from 
(loin inf; tin'' defoiiilant’s title ? 

'i. \Vhfther til'} (l-'f'uulant ac'iiiirod a valid 
and I'iiidiii" titlo in tba suit land 


The District Munsif held that the 
defendant's case was not proved, but 
having regard to the fact that the defen¬ 
dant had jiut up costly huildings on the 

plaintiD's site and the plaintiff was 
aware of that and allowed the construc¬ 
tion to proceed, the equities of the case 
could ho best worked out by directing 
the defendant to pay the plaintiff a sum 
of Rs. 1,590. Accordingly, he gave the 
plaintiff a decree for that amount, and 
dismissed his suit for possession of the 
land. Before I leave the Munsif's judg¬ 
ment,! think it proper to remark that 
though the above three issues were 
framed in the case and though a lot of 
evidence was adduced, the District 
Munsif disposed of the three issues in a 
single paragraph—para. 6—without dis¬ 
cussing the evidence. After writing a 
few sentences, the District Munsif ends 
the paragraph as follows: “I find the 
first three issues against defendant.” 
The judgment is very unsatisfactory. 
The District Munsif ought to have dis¬ 
cussed the evidence in respect of each 
issue and recorded his finding thereon. 

As could be expected, neither party 
was satisfied with such a decree. The 
defendant preferred an appeal against 
the decree directing him to pay Rs. 1,590 
to the plaintiff. The plaintiff was not 
satisfied with the money ; he wanted 
his land. So there was an appeal by the 
defendant and a memorandum of obiec- 
tions filed by the plaintiff. The learned 
Subordinate Judge framed the first point 
for decision before him as follows : 

“Whofcher the exchange relied on by the 
defendant (appellant) is true, valid and bind¬ 
ing in law ?” 

He came to the conclusion that there 
was an exchange of the suit land for the 
three acres and odd of Bangaru Doddi 


land. Having found that there was this 
('xcluingo, he came to the conclusion 
tliat the jdaintiff had no title to the suit 
land and rewer-^ed tlie decision of the 
first Conic and dismissed the suit. 

In this second apiieal preferred by the 
plaintiff, his learned advocate first com¬ 
plained that the lower appellate Court 
was not right in discussing this question 
of exchange'. )Ii‘ jiointed out that issue 1 
raised in the cav-’ is whether there was 
any relinquisliment and not whetiicr 
thme was any exchange. AVith reference 
lo this jioint, tlun-e is the written state¬ 
ment ol the defendant printed at p. 1 
o( the pleadings—para. -4 of which says : 

‘■\Vliat is known as Bangaru Doddi is aci’es 
13-7(i in (Extent. As thiJ plaintiff wanted tint 
lie should he given another land separately 
inasmuch as he lost tho land taken up for 
bungalows, the plaintiff was pcnnanently given 
acres J-18 of laud out of Bangaru Doddi with » 
cist of Rs. 47 and odd. Pattas and inuchilikas 
were exchanged iu the said manner botweeu 
the plaintiff and the defendants.” 

The substance of that plea is that the 
plaintiff gave the Maharajah three and 
odd acres of tho suit ryobi land and the 
Maharajah gave plaintiff 3 and odd acres 
of the Bangaru Doddi land. In substance 
it is exchange. Though the word does 
not appear in the written statement, I 
think there can be littl? doubt that that 
was what the parties understood. Even 
in the judgment of the learned District 
Munsif,in para. 6 I have already adverted 
to, the first sentence is this : 

“The exchange and surrender are not evi¬ 
denced by any registered document.” 

Therefore I consider that the plea 
raised by the learned advocate for the 
appellant, namely, that no question of 
exchange was really raised bub only a 
question of relinquishment, is not sub¬ 
stantially correct. 

Further, even if it is a question of 
relinquishment it does not really matter. 
The case of the plaintiff is that the suit 
land was his ryoti land, and it is there¬ 
fore open to him to relinquish any por¬ 
tion of the ryoti land in favour of his 
landholder, the defendant. Such an 
arrangement does not require to be 
evidenced by any writing ; much lessl 
does it require registration for its vali¬ 
dity. That being so, the fact that the 
word “exchange” was not used in the 
written statement does nob really work 
to the prejudice of the defendant in thisl 
particular case. 
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On the merits, I think the circum¬ 
stances montioued by the lower appel¬ 
late Court i\ro very strong and I do not 
see any grounds on which I can inter¬ 
fere. In the first place, it points out 
that in the old muchilikas executed by 
the plaintiff tho extent of the land held 
by the plaintiff in the suit locality is 
mentioned by him as 45 acres and odd. 
After this exchange or relinquishment 
of 1909, tho subsequent muchilikas exe¬ 
cuted by the plaintiff mention the extent 
of his land as 41 acres and odd, the 
difference being accounted for by t‘ roe 
acres and odd having been dolivored 
over to tho Maharajah, tlio Maharajah 
giving the plaintiff in exchange patba in 
respect of three acres and odd of the 
Bangaru Doddi land. The plaintiff' exe¬ 
cuted a mortgage in respect of his other 
lands situated near the suit land. In 
that he specifically refers to tho remain¬ 
ing land (mentioning the extent in his 
possession after deducting the three and 
odd acres taken by the zamindar for the 
purpose of building bungalows). Finally 
in his deposition also he admitted that 
when he was given pattas for the land, 
ordinary seri pattah was given in respect 
of the three acres and odd of Bangaru 
Doddi land and ordinary pattah as given 
to an ordinary tenant, and not pattah as 
given to a ryot, was given in respect of 
the remaining land. It is unnecessary for 
me to go into the details or into the 
reasons given by the lower appellate 
Court for upholding the defendant's con¬ 
tention. There is plenty of evidence on 
which the Subordinate Judge could have 
come to the conclusion he has come to 
and I think that his conclusion on the 
merits of the case must be accepted 
by me. 

The further point that was raised by 
the learned advocate for the appellant 
was that if it is a case of exchange, the 
theory of the doctrine of part perform- 
•ance could not be invoked in the absence 
;of some writing,though there need not 
|!)o any writing registered. However, he 
himself quite properly admitted that 
according to the decisions of this Court, 
such writing is not a necessary prelimi¬ 
nary condition before the doctrine of 
part performance could be invoked. That 
being so, I am bound by those decisions 
and the absence of any writing in con¬ 
nexion with this exchange is not a valid 
objection. 


Tho 1:1st :ii hy I,ho 

loarnoil inr i ':'> :i [i|"’ll;uit was 

this. Thoro is I’i-' | • o : "i oi tho 
Estates li vnd t 'ii;i [ 1 . 1 i, i: i.ici hu'h 
ontvios in Jioc 
iindor tho Act aro c-ai'diidvi' 
unless suits ho iiloil within (in' I lino 
limitod l)y the ]>i'nvisi();i; ni :!>,■ 

The facts noctvssary to a[ipi'i i l.ii,-thi' 
argument aro thoso. Tho or 

tho relinquishment in quosrion in the 
pvescMit case took placi-^ in Mii'H in 
19L0. It is admitted that thoio was a 
Record-of-Hights prepared in connexion 
with this village of the defendant ^.unin- 
dar, anti tliat tho plaintiff is recorded as 
a ryot in respect of the suit three acres 
also along witli the otlior 41 acres which 
he has got in this suit locality. It was 
thereforo argued that tho Kecord-of- 
Rights is final and the cntiios fdierein 
could not he called in question unless a 
suit had been filed within tho time 
specified in Ss. 173 and 179 ot tiio Act. 
I called upon tho loarnod Advocate 
General to answer the appellant's case 
only with reference to this argument 
based upon the Record-of-Rights. To 
this the learned Advocate General argued 
that a distinction must be made between 
the Record-of-Rights contemplated by 
S. 165 and the settlement of rents. 

The Record-of-Rights is a procedure 
under which the different rights that 
exist between the landholder and the ten¬ 
ant relating to the holding are recorded 
and any other rights lawfully incident to 
the holding are also recorded. All tliat is 
done in a summary sort of way and the 
record so prepared is published. It is 
after the publication of tlie Record-of- 
Rights, that is, the record of existing 
rights, that any question relating to tho 
settlement of rents arises. With refer¬ 
ence to the settlement of rents, enqui¬ 
ries are made and when the particular 
matters contemplated by S. 165 are 
sctled, the prior Record-of-Rights would 
be modified by tho insertion of the new 
rights ascertained between the parties 
relating to the rents. S. 173 only de¬ 
clares tliat any person aggrieved by an 
entry in a settlement record prepared 
under Ss. 168 to 171 and incorporated in 
a Record-of-Rights finally published 
under sub-S. (3), S. 170, or by an omis¬ 
sion to settle a rent, may institute a- 
suit in the civil Court which would have 
jurisdiction to entertain a suit for the- 
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of tlit^ land to wliicii the enti\ 
lehites or in respect of which the omis¬ 
sion was made. It should he noted that 
ilie relerence is to the entries in the 
settlement record, and not tlu^ ori^iinal 
Rccord-nf-Rights. No dinil>l, the settle¬ 
ment record would he incorporated in 
the original Record-of-Rights, but it is 
onlv witli leferem-e to the settlement 
recoi<l tliat this particular conteinplaled 
suit is mentioned, with the penalty at- 
tached for the non-institiilion (»l the 
suit. As regards the argument ))ase<l on 
S. 173. 1^. I7i) says that no suit shall he 
brought in any civil Court in respect of 
any order directing tlie preparati«)n of a 
Record-of-Rigitts under tills chapter ru¬ 
in respect of the framing, publication, 
signing or attestation of such a record 
or any pait of it. or, save a*, provideil in 
S. 173, ior tlie alteration of any entry in 
Kucli a record ot a rent settle<l under 
Ss. 1()H to 172. Thus, if it. is intended 
to call in ([uestion any order directing 
the preparation ol a Record-of-Rights, a 
suit would have to he instituted. That 
is all with reference to the Reeord-of- 
Rights. The subsequent luntion relates 
only to record of rents settled under the 
settlement of rents, which should ho 
iinpugne<l by proper suit. That being 
so. tlie scheme of Chap. IL, Estates Land 
Act would seem to show' that in cases 
like the present where a ryot is only 
^mentioned as a ryot in respect of a parti- 
!cular holding in the Kecord-of-Rights, 
Ino suit need lie instituted under Ss. 173 
land 179, on pain of the party being 
unable to agitate that (piestion further. 
Finally in S. 167 (3) wliich is the section 
that directly relates to the Record-of- 
Rigiits, the only provision made is this : 

“Every entry in a Eecorfl-of-Rights so puh* 
lislied shall be evidence of the matter referred 
to ill such entry and shall he presumed to be 
correct until the contrary is proved.” 

This does not declare that any entries 
lin the Record-of-Riglits mentioned there- 
lin shall he conclusive and that the cor- 
'rectness of the same should not he con- 
'tested unless a suit is filed. It only 
isays that the Record-of-Rights shall he 
evidence and its correctness shall be pre- 
jsumed. In the particular case before 
'me, the lower appellate Court has con¬ 
sidered this to be presumptive evidence, 
and having regard to the other evidence, 
thought it proper to attach such import¬ 
ance to it as it thought fit. 


Thelcainod .-Vilvocate General quoted 
also one or two decisions under the 
Rcngal Tenancy Act to support his con¬ 
tention. He stated that substantially 
tlu’ provisions ot tiie Bengal Tenancy 
Act relating to the provisions under dis¬ 
cussion are the same, as the provisions 
in the Madras Estates Land Act. The first 
case is that reported in Kiraii Oianrh-a 
V. Srinn/h Chu^crovarthu (U- I think 
that case supports the line of argument 
adojited liy him liefore me ; see also the 
case in Bt'f'cJm ram v. Puma (2), at p. 46B 
(of 41 r. L. J.) referred to by him. 

I ].ut tlie question to the learned ad¬ 
vocate for the appellant whether he 
would not liave to go to this extent if 
liis contention he correct, namely, if in 
the inesent case his client had sold in 
1911 l>y a registered document the parti¬ 
cular land in suit to somebody for proper 
consideration but tlie vendee did not 
take proper steps to see that the Record- 
of-Rights was corrected by having his 
name inserted instead of tlie vendors 
namely the plaintiffs, and if he files a 
suit for recovery of possession or the 
question of ownership arises in some 
other proceedings, w'hether according to 
liis contention he would he prepared to 
say that unless the vendee filed a suit 
and had tlie Record-of-Rights rectified, 
the vendee could not enforce Ids rights 
as owner. Obviously, tlie learned ad¬ 
vocate was under difficulty to answer 
this (luestion. It seems he must go to 
that extent, and say that the vendee in 
the case put, would practically he in the 
same position as the Maharajah in the 
present case, if his contention is right. 

For the reasons given above, 1 think 
the lower appellate Court was right in 
its conclusion and that the suit was pro¬ 
perly dismissed. Tlie second appeal is 
dismissed with costs. 

P.P.S./v.s. Appea f dismiswl. 

~ (1) A. I. R. 1^7 CnT. 210. 

p2) A. I. R. 1925 Cal. 845-52 Cal. 804 (P.B.). 
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Anantakrishna AY'YAR, d. 

yaleaa Pillai —Plaintiff—Appellant. 

V. 

Govindasami Pathan and another^ 
Defendants—Respondents. 

Second Appeal No. 10 of 1926, Deci¬ 
ded on 27th August 1929, against decree 
of Suh-Judge, Tiruvarur, in Appeal Suit 
No. 1 of 1925. 



Madras > 


1930 


NaTKSA V. GovINDASAMI (An:vnt;vkiislin:i Ayv.ii. I.) 


(•) Civil P. C., S. 64—Judgment-creditor 
hft« no charge on mortgage amount by rea- 
*on of hit attachment—More than one cre¬ 
ditor attaching tame mortgage amount — 
Court cannot give to one of them charge at 
expente of other creditort. 

A judgDicut-crcditor has no- charge on tho 
mortgage amount by reason of his attachment; 
and a Court cannot properly give him such a 
charge at tho expense of other creditors of the 
common judgment-debtor, who in execution of 
theii* decrees also attached the mortgage 
amounts, aud had the same realized, or who 
applied for execution for their decrees before 
the fund in Court was allotted and earmarked 
to an\’ particular decree-holder : 25 Cal. 179; 
A. I.'n. 1914 P. 123 and A. I. /?. 1923 MaA. 
505, Htl. on. [P 8 C IJ 

(b) Civil P. C., O. 40, R. 1—Receiver is 
not agent of judgment-creditor in execution 
of whose decree he is appointed—Moneys 
realized by receiver do not become money 
belonging to judgment-creditor—Civil P. C., 
S. 51. 


It cannot be said that a receiver is the agent 
of a judgmont-creditor in execution of whose 
decree he is appointed; nor can it he said that 
the mouevs realized bv. the receiver become 
Ipso facto moneys belonging to the judgment- 
creditor, and, as moneys paid to the credit of 
the judgment-creditor’s suit the mouicut the 
receiver comes into possession of the same ; 
17 Mad. 501 and 20 Mad. 224 {F.D.), lU-l on. 

[P 8 C 2] 

(c) Civil P. C., S. 51—Receiver appointed 
by Court is appointed for all persons inter¬ 
ested—Moneys in hands of receiver cannot 
be spent without orders from Court. 

A receiver appointed by the Court is ap¬ 
pointed on behalf and for the benefit of all 
persons interested, as parties to the suit or 
proceeding. Moneys in the hands of the re¬ 
ceiver belong to the Court which appointed 
him and arc in ciistodia Icgis, and he cannot 
spend them except under the orders of tho 
Court : In re, Dickinson Ex parte Char- 
ringfon & Co., 22 Q. B. D. 187 and In re, Potts 
Ex parte Taylor, (1893) 1 Q. B. 648 Itef. 

CP 9 C Ij 

(d) Civil P. C., S. 51—Judgment-creditor's 
position is not improved by appointment of 
receiver in execution instead of attachment 
and sate. 


A judgment-creditor's position is not in an) 
way improved by tho fact that the Courl 
ordered execution of his decrees by appoint 
meut of a receiver, and not by attachment anc 
Bale of judgment-debtor's property : A. I. H 

E. ms Mad 

505(P. B.), [tel. on. CP IOC 2 

(e) Civil P. C, O. 21. R. 52-Two or mon 
judgment-creditors can attach same property 
—Property in custody of Court can be at 
tached—Property in hands of receiver can bi 
attached after getting permission of Court- 
Civil P. C., O. 40, R. 8. 


Tbe circumstance that one decree-holder has 
attached certain properties of tho judgment- 
debtor is by itself not a ground for preventing 
another decree-holder of the same judgment- 
debtor from attaching the same property. 
Under 0. 21, R. 52, property in the custody 
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tached need not be attached again Ail at 
taching decree-holders are entitled to i ate 
able distribution. 


Jn a case wlicrt' out of in.i n ^ iii < r ■■ ]!• s, 
each compL'tont to execute Ins decre’ le. .n- 
taehnuMil and sale of a ])uiliciiiar |.i-ii]> r'. 
one has attached it, it is not neccs-vn v Ui.n 
tho other decree-holders slioiild iM i ii 

the same property: and in such .i e,i>c all tlii 
decree-holders are entitled to claim r.ite.nd i 
distribution ; 23 .Uf. 106, Foil. ^1‘ 11 C -'i 


(g) Civil P. C., S. 51 -Receiver appointed 
in execution proceedings — Other decree- 
holders need not apply for appointment of 
receiver of same properly, 

When once a receiver has been appointed to 
realize properties in execution proceedings, tho 
other dccrcf-lioldcrs need not again appl> fur 
the appointment of a receiver over the saiiM 
properties in execution of thoir dccr«‘es alsit. 

tl’llC-i] 

(h) Civil P. C,, S. 73 Judgment-creditor 
applying for execution before Court passed 
orders under S. 73 —He is entitled to rate¬ 
able distribution with others. 

Where it is adsnitted that the third jud"- 
mcut-crcditor applied for execution l):‘forc auy 
order was passed transferring or appropriating 
tho fuud or any portion thereof to the dccre > 
obtained by the 6rst judgment-creditor, tlio 
third judgment-creditor is entitled to r.itcablo 
distribution along with the other two. 

[P 11 C2j 

K. Bhashyam Iyengar and T. R. Sri- 
nivasan —for Appellant. 

N. S. Srinivasa Iyer and K. V. 
Raviacha7i(Ira Iyer —for Respondents. 


Judgment.— This second appeal rai¬ 
ses a question of some importance under 
S. 73, Civil P. C. 

The plaintiff is the api>ellant in tho 
second appeal. Defendant 2, Govinda- 
sami obtained a money decree in 0. S. 
No. 373 of 1914 on the file of the Tir«- 
varur District Munsif's Court and liad 
the decree transferred to the District 
Munsif’s Court, Tiruthuraipundi for exe¬ 
cution by the attachment of a mortgage 
debt due to the judgment-debtor (Nama- 
sivayam Chetty) by Veerappa Thevan on 
a hypothecation deed. The mortgage- 
debt was attached, and Govindasami 
himself (Defendant 2) w'as appointed re¬ 
ceiver to collect the attached debt. Tho 
terms of the order of appointment of 
tbe receiver are important : see Ex. 13 
dated 29th April 1916 : 

" 1 appoint the petitioner as receiver to col¬ 
lect tbe debt as prayed for. He should pay 
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the rculi^^cl into Coiirr and take ont tlie 
reali/od sum af;oi taking the further orders of 
the Court.” 

The receivGv filed 0. Nn. 209 
1917 on the file of the Tirutliuraii-undi 
District Munsifs Court to recover the 
money due on tlio infutgujic bond, got a 
final decree on 8th August 1921 and took 
out execution of tlie decree hy D. D. 
No. 440 of 1921 on Otii Xoveinhor 1921. 
Tiie execution petition was, liowcver, 
dismissed on Otli April 1922. 

Defendant 1, Thandavaraya got a 
money decree against Kaniasivaya 
Chetty in 0. S. No. ;i72 of 1914 (Tini- 
varur District ilunsif's Court), on i4th 
November 1914. He attached on lOtli 
Julv 1922, the decree in 0. 8. 

No.’20!) of 1917. After attacljmcnt he 
applied in the District Munsii's Court of 
Tiruthuraipundi by D. P. No. 301 of 
1922 for execution of the decree in 0. 8. 
No, 259 of 1917. The full decree amount 
of 0. S. No. 259 of 1917 was paid into 
the Tiruthuraipundi District Munsifs 
Court on 6th October 1922. 

Natesa Pillai, the appellant in the se¬ 
cond appeal, gob a money decree against 
Namasivaya Chetty in 0. S. No. 30 of 
1916 on the file of the Tiruvarur Dis¬ 
trict Munsifs Court and attached on 9tli 
November 1922 (the amount in Court in 
0. S. No. 269 of 1917) by a precept from 
the Tiruvarur Court and got his decree 
transferred for execution to the Tirii- 
thuraipundi District Munsifs Court on 
12th December 1922. Natesa Pillai ap¬ 
plied by E. A. No. 813 of 1922 to the 
District Munsif of Tiruthuraipundi for 
rateable share in the amount in Court, 
being the decree amount in suit 0. S. 
No. 259 of 1917. 

Accordingly the District Munsif of 
Tiruthuraipundi had to consider the 
rights of ; 

(a) Govindasami, the decree-holder in 
C. S. 373 of 1914. 

(b) the rights of Thandavaraya, the 
decree-holder in 0. S. No. 372 of 1914, 
and 

(c) the rights of Natesa Pillai, the 
decree-holder in C. S. No, 30 of 1916. 

Govindasami claimed the whole of the 
amount in Court; whereas Thandavaraya 
claimed rateable distribution, as also 
Natesa Pillai. The District Munsif of 
Tiruthuraipundi passed an order (Ex. F) 
on 22nd December 1922 to the effect 
that the amount in Court should be dig- 
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tributed among Govindasami and Than- 
davava>a rateably. but that Natesa Pil¬ 
lai was not entitled to share in the 
same. Tins is what lie said : 

“ Tim altiKliincnt in E. A, No. Sl3 of 1922 
(Nnr.-'-a Pillai’p) 1ms keen made after the 
luonfv was fL-posired in Court; E. A. No. 813 
of 1922 is (lisjiiissed. From the amount rea¬ 
lized, deduct the costs of the suit (0. S. 259' 
of r.iJ7); and in the bahmee allow rateable 
distribution between Govindasami and Thau- 
davaraya.” 

Natesa Pillai filed the present suit 
(O.S. No. 14 of 1923), on the file of the 
Tiruthuraipundi District Munsifs Court 
against Thandavaraya (defendant 1) and 
Govindasami (defendant 2), under S. 73, 
Civil P. G., to compel the defendants to 
refund a portion of the assets to the 
lilaintitT, on the ground that all the 
throe i>orsons (plaintill, defendant 1 and 
defendant 2) were entitled to rateable 
share in the amount of the decree in 
0. 8. No. 259 of 1917 in Court, and 
that defendants 1 and 2 were not en¬ 
titled to share the same to the exclu¬ 
sion of the plaintiff. 

The District Munsif (who was the 
successor in office of the Munsif who 
passed orders on 22nd December 1922 
Ex. F) held that all the three (plaintiff, 
defendant 1 and defendant 2) wcie en¬ 
titled to share rateably the fund in 
Court. 

Defendant 2 preferred an appeal 
against the District Munsifs decision 
and the learned Subordinate Judge of 
Tiruvarur reversed the District Mun¬ 
sifs decree and dismissed the suit of 
Natesa Pillai. His reasoning is con¬ 
tained in para. 5 of his judgment. He 
said : 

” ‘‘ When money in the custody of a Court in 
one suit is attached in execution of a decree in 
anothersuit.it does not become assets in the 
latter suit within the moaning of S. 73, Civil 
P, C., unless and until it is ordered to be trans¬ 
ferred to it from the former. There is uo diffi* 
culty in applying this rule whore the suit in 
which money is in deposit and the suit in 
which it is attached are distinct and separate 
and have no connexion with each other. But 
this is not such a case. In this case 0. S. 259 
of 1917, in which the money was in deposit 
in Court was a suit filed by defendant 2 in 
his capacity as the receiver appointed for the 
realization of the mortg.age debt attached by 
him in execution of his own decree. It is con¬ 
tended for defendant 2, that 0- S. 259 of 
1917, though ill form a regular suit, was in 
substance a continuation of the execution pro¬ 
ceeding in his own decree; and no transfer of 
the amount deposited in that suit was, 
therefore, necessary to make it available 
for him towards his decioe. The argument is, 



Madras 7 


1930 NatesA V. GoviNDASAMI (Anantakrishna Ayyar, .1.) 


in other woids, that the nioncv paid in 0. S. 
1^0. 259 ot 1917 was not merely iv deposit made 
in that «uit, but must also bo considered to 
be ft deposit made ‘in execution of dofen* 
dant‘2’8 own decree in 0. S. No. 373 of 1914, on 
the same date, and the principle of the deci¬ 
sions quoted by the District Munsif is accord¬ 
ingly inapplicable to this case. I am of opi¬ 
nion that this contention is valid and that 
the assets must bo considered to have been 


mi<uniloist:tHHl liv Iho liMnit'd 
nato Jiul^o. TIh' icci'ivi'i' is 

olViCiM' I'l llu' (.’I'lni anil ninni“\ s 


Sulii'jili- 
<)iil> an 
1 cali/.i-il 


by him an' nnnu’\s in tin' liainU 
Court ami unli'ss spri'itirallv alb'l 
carriocl nviT to any s|i(filir -uit m 


(i| llm 
I r‘( I 1)1' 

■ p I I 1 \ , 


couUl not bo sai<l to la- niotu’ys 



anil carinarkoil for tbo bi iirllt d 


an \ 


received by the Court in 0. S. No. 373 of 1914 
also on the date on which they wore paid and 
received in 0. S. No. 259 of 1917, to the credit 
of the plaintifi therein, who was no other 
than the receiver or officer appointed by the 
Court for the purpose, in the former suit. Sup¬ 
pose in this case the mortgage debt had Icon 
paid to the receiver on demand without any 
suit. Could it then be contended that the 
date of the realisation of the assets was not 
tbo date on which the debt was so paid up to 
him on behalf of the Court? I think not. 
If so, 1 see no reason why the payment of it 
into Court to his credit in the suit filed bv 
him for its recovery should place him in a 

worse position.In -the above view the 

plaintifi was clearly not entitled to claim a 
rateable distribution as his execution petition 
and application for rateable distribution were 
put in long after the date of the deposit on 
Ctb October 1922 of the amount in 0. S. 
No. 259 of 1917. " 

ironi the decision of the learned Sub¬ 
ordinate Judge dismissing his suit, 
Natesa Pillai, the plaintiff, has pre¬ 
ferred this second appeal. Mr. K. 
Bhashyam, the learned advocate for the 
appellant, contended that the learned 
Subordinate Judge’s decision was wrong 
on three main grounds. 


particular docroc-hobU’r. 

I proceed tn discuss each 
three points seriatim. 



It is only an aceideiit that (luvinl i- 
sami was appointed receiver t" li!e 

0. S. No. ‘259 of 191? and re.ili/i’ fim 


mortgage amount. Tlio terms of the 
order of appointment of (lovimLisami 
as a receiver siunv Unit tlie reci'iver 


was hound to hold all moneys reali/.-'d 
by him according to the orders of tho 
Court, and that without orders of tho 
Court, he could not in any wav deal 
with tho moneys realized in 0. S. No. 


259 of 1917. The lower appellate Court 
seems to have attached loo mueh im¬ 


portance to tho circumstance that de¬ 
fendant 2 was appointed receiver in 
0. S. No. 373 of 1914. In one sense no 


doubt tho amount of the mortgage was 
realized in execution of the decree of 
Govindasami (0. B. No. 373 of 1914) 
since it was in execution of that dccrco 
that the decree amount was attached 
and a receiver appointed to realize tho 


(1) The learned Subordinate Judge has with a view to dis- 

misunderstood the scope and effect of decree in 0. S. No. 373 of 

the order (Ex. F) appointing Govinda- would nob enable Govinda- 

swami as receiver; samito claim the whole amount due 

(2) Tlie receivers application for ex- mortgage decree if before tho 

Gcuting the decree in 0. S. No. 259 of Passed orders appropriating any 

1917, was dismissed on 5tli April 1922. of the said amount towards tho 

lb was on the application made by suit 0. S. No. 373 of 1914, 

Thandavaraya (defendant 1) in execu- decree-holders against tho same 

tion of his decree in 0. S. No. 373 of J^^^Sment-debtor applied for execution 
1914 that tlio decree in 0. S. No. 259 of decrees to the same Court. At- 

1917 was attached on 10th July 1922. does not create any lien or 

After attachment Thandavaraya applied favour of the attaching docree- 

for execution of the decree in 0. S. seo the remarks of the Privy 

No. 259 of 1917 and it was in conse- in Motilal v. Kanabuldin (1). 

quence thereof that tho decree amount t only prevents alienation, 

in 0. B. No. 259 of 1917 was paid into ^ confer title. ” As remarked 

Court on Gth October 1922. Therefore Council in Rayhunatha 

the amounts were realized not by tho re- (2) : 

ceiver but by Thandavaraya ; the effect ** attacbmont prevents and avoids any 
01 this has been ignored by the learned alienation, but docs not invalidato 

Subordinate Judge, a n alienatio n by operation of law. 

(3) Tho position of a receiver an- (^) [1898] 25 Cal. 179=^241, A. 170=7 Sar. 

pointed by a Court and the effect there- /■>! 

of on the lights of the parties have been ' ' i A%Ta>.^6 
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At ]i. s2 (of 1:2 r,(/.) tlieir LtmNiiii'S 
(jliset voii : 

'• I'll.- ji|rl;;mr'ill.-cri'f1it,<>is llil'l II" ••Inrgc <'>i 
I li.. 1 uni. iiiul till* couM not iHT-inn-K 

tlifiii such .1 cliai'gc at tint e>;[v i.s- > f lin- 
nchoi* oroclitors of tli'‘ 

In the ca^'O l^eforo tin* Tiivy (*Mun- 
eil insolvoncy interviMKul unil l-y '’I't'- 
riitiiiii <il l;i\v tilt* [i)'oj»’rt\ ve^hul in 
ihc C'tViciiil Assi<;n(‘c. In the ca'ie hefoia' 
ni(\ the ]'iMi>evl\' wit's aUacheil anh ''oM 
hy other holders of decrees lor inoii<*y 
against the same jiulginenl-dehtor. It 
the jii(l<;inent-creditor, ilelendanl 2. 
*liad no charj'e on the morl^a^Je ;iinoiint 
hv reason of his attachment, the ('(•urt 
could Jiot }n-oi)erly yive liiin >iich a 
chariie at the expense ol the otlier 
creditors of the common jiidgnient-deht- 
or, who in execution of their decrees 
also atl.aclied (he morliiaj'e amoimt-s, 
and lunl the siime rc;ili/cfl or who aii* 
plied for execution for tlieir decrees l)e- 
fore tlie fund in Court was allotted and 
earmarked to any particular decree- 
holder. Jn the words of Wallaco, J.. at 
p, oil) of yacliiapiHi Vhotty v. Snh- 
birr (3): 

■' In is well rccogiu/'-‘(l law that ;m ;»ttach- 
iiUMit confers no sort of lien or charge on the 
attached property and is not effective to create 
any sort of legal right in the attaching cre* 
diior to liavo the property earmarked for the 
satisfaction of any dccrcL' lie has olitained or 
may obtain." 

It is also a distinguishing feature in 
(he present case that the receiver who 
obtained the decree in 0. S. No. 259 of 
1917 applied for execution of that de¬ 
cree but his execution application was 
dismissed on 5th April 1922. It was in 
fact at the instance of Thandavaraya (de- 
lendant 1) and in execution of his decree 
in O.S. No .373 of 1914 that decree in 0. S. 
No. 259 of 1917 was attached and execu¬ 
tion carried out and completed with the 
result that the amount due in 0. S. No. 
259 of 1917 was paid into Court on 6th 
October 1922. The present case is con¬ 
sequently not a case where the mortgage 
amount was realized solely by the re¬ 
ceiver appointed in execution of the 
decree in 0. S. No. 373 of 1914. So far 
as defendant 1 is concerned, this is a 
material point of distinction, and so far 
as the plaintiff is also concerned it has 
a material bearing on the question wlie- 
ther his application for execution was 
made before the receipt of such assets 


hythe Courf. It must he noted here 
that drliuvlant i does not oppose the 
lilaini id's right to rateable distribution. 

The question elaborately discussed be¬ 
fore me turned ou the powers of recei- 
\’er-« iipi’-ointed l>y Court and the eftect 
of-iueh appointiiient on the rights and 
liabilities of parties interested in the 
pnqierty. The ])laintiff‘s contention was 
that the leeeiver sliould l)e taken to l)e 
his (plainlif^^) agent and the receiver’s 
.^uit 0. S. No. 259 of 19L7 should he 
taken to he really an execution applica- 
linti in the jilaintitl suit 0. S. No. 373 
of 1911 and that the moneys realised hy 
tlie receiver slioiild be taken to he 
moneys appertaining to the plaintilT’s 
suit. The learned advocate for the 
pliiintitt’ (respondent) relied on Finh v, 
Miiliiimj Bahiloor Siiujh (4); India 
dhind v. Ghauefshiiam Missir (5); Ven- 
katdi/na Jlpiniade v. Kiippanna (6); Mia- 
dhnr v. liajnni Kanta Hoij (7) and 
liiidliii Kissora v. Aftah Chandra (8). 
In a sense it is true that the receiver 
reinesents tlie interests of the decree- 
holder (defendant 2) in execution of 
whose decree he was appointed. It is 
also true that the proceedings in suit 
0. 8. No. 259 of 1917 could be viewed as 
really execution proceedings taken to 
realize the decree debt in suit 0. S. No. 

'373 of 1914. But the analogy seems to 
stop there. It could not be said that the 
receiver is the agent of defendant 2. 
Nor could it be said that the moneys 
realized by the receiver become ipso 
facto moneys belonging to defendant 2 
and as moneys paid to the credit of defen¬ 
dant 2’s suit the moment the receiver 
came into possession of the same. In 
this connexion tlie decision of Muthu- 
swainy Iyer reported in Orr v. Muthia 
Chetti (9) and of the appellate Court 
from his decision, reported in Mulhiah 
Chetty V. Orr (10), are specially lielpful. 
It was there held that in eases in w’hich 
a receiver appointed at the instance of 
the judgment-creditor misappropriates 
money collected by liim the decree is 
not satisfied pro tanto; but the loss falls 
on the estate, or its owner, subject to 


(4) i 

’1899] 

26 Cal. 772=4 C.W.N. 27. - 

(5) 1 

(C) 1 

1909 

9C.L.J. 210=4 I. C. 52. 

[1913' 

% ^ # 

14 M.L.T. 533=21 I. C. 611=(1913) 


(3) A, I. R. 1923 Miid. 50^=40 Mad. 
(P.B.). 


50t> 


(7) [1910] 14 C.W.N. 339=5 I. C. 708. 
18) [1881] 7 Cal. 61. 

(9) [1894] 17 Mad. .501. 

(10) [1897] 20 Mad. 224 (F.B‘). 
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the receiver’s liability. At p. 503, Mu- l)y Shephenl, 'T.. contains 

thuswamy Iyer, J., remarked as follows; .-.-... i:.. -i .n: 

..The appellate Court c 
ceiver iu the preaeat case 

*_ - L I___ • 


IUa\>UiUij iVAiJoLavu no 

..The appellate Court considers that the to* appoi_ 

ceiver iu the present case was the judgment- of a decree-judder 
cfcditor’s agent, because it was on his applica¬ 
tion that the aouointment was made. Tho 


_ , . ('('rlrtin p;i-'- 

iges regarding' the ]'(isition ol a receiver 

• 99%I • « ^ 1 1 

lit-i 


B dguuv, uc\.au»c iv nuB uii iiis 

tiun that the appointment was made. Tho 
appointment is the act of the Court and once 
made in the interests of justice or ex debito 
juRtitiae. He is an officer or representative of 
the Court and subject to its orders. His posses¬ 
sion is the possession of the Court by its re¬ 
ceiver. The moneys in his hands are in custo- 
di.\ logis for the j)crson who can make a title 
to tbeni." 

It lias been held in England in similar 
cases that a receiver appointed by the 
Court is appointed on behalf and for tlie 
,benefit of all persons interested, as 
Iparties to the suit or proceeding. Moneys 
lin tlie hands of the receiver belong to 
the Court wliicli appointed him and are 
in custodia legis, and he cannot spend 
them except under the orders of the 
Court. A Letters Patent Appeal was 
ineferred against the judgment of Mu- 
thuswami Aiyar, .1., and was heard hv 
two learned Judges, Shepherd and 
Davies, JJ. Shepherd, J., agreed with 
Muthuswami Iyer, J., while Davies. J., 
Aasof a ditferent opinion. The appeal 
\\as ultimately posted Ijefore three 
Mined Judges; the appellant not having 
piosecuted the appeal further, the same 

Muth! judgment of 

wil. In the judgment of Khej.heid J 
here me «ome j.assages which are useful 
to U,e J,resent ease. At22C, it is said 

a!iv'.E;r7';r‘ "p- 

■;el hold the moec« oourt ,1 

»ilh the o,do„ „l £c Coir? Th' 
at whoRfi mutance a receiver U 
»» BHMler or iesi control u lias 

other i).irlios to ih« litioaif iPm” 

thvrc m the iirovisions of *tbp r^'di 
“holding iLat a juLLit . 

‘h'^medtobo tati.fted* hv he 

^^coWer flettiuff in m/ y mere fact of u 

;7'« hand. wa.cohocUd bv r® 

'vho wore indebted to the 

' UTc W4. nonavment by thR i^A^^’^^'^^htor. 
c'th.ToutofCvlurt lo th/ iild.m^®I"®“*‘^®htor 

monoyedue to the judgmem-deu * ®®“*cted 
hold them for the judgmeiU-ei^lJ?®' 5®®* 
‘hem for the Court in orde th^tVlp”* 
decide regarding them." may 

The decision in In re n;.ai 
Porfe^rnnofon 4 To’h 

'D) :ie89j 89Q.'B;irTw^8‘^r^7r^-^ 

Morrell 1=87 w. R.'iwijo 


inted l>\' Court, 'riioiigh the rigl 

,1- l'hjo|ai,(t ap- 

and h.id a 

I'l 


i-lied for equitaldf exet iit ion 
receiver appointed for that pnii3i>'i’. i t 
had writs issued to have jiidninent 
debtor's jnoperty seized and sold ait’ not 
the same in England and in India am 
thougli the decree-holder in Engl.ind 
seems to possess eomparat ividv highei 
riglils as against otlier deeree-holiieiN ol 
the same judgmcnt-dehlor. yet the vii'w^ 
of the Court of Appeiil as to the ellcct 
of the appointment of I lie receiver i 
such cases would he heljiful here aUi 
Lord Eslier (M. B.) ohservod at p. IDfti 

f 11 


in 

i', 

i-' 


follows; 

“It is not pretendt'd that the order uppoiiil 
ing the receiver gave the appellants aiiv mon 
gage or charge on the property of the d«.‘htoi 
tiot it is said that hy moans of the reeciver the' 
held a lien upon the proportv o* the dehtu 
■wliich he received as a securitv for their dehr 
How can the possession of a reci.iver establiq 
a lien in favour of the creditor iit whose in 
stance he w.as appointed ? Hoes the receive 
hold the goods so as to give the creditor posses 
Sion of them ? Ho holds the goods as agent f.> 
the Court, not for the creditor, There cannot 
therefore, be a possessory lion of the creditor 
is there any other lien? In mv opinion thi 
receiver appointed under such an order doe 

goods for the creditor at all; h' 
holds them for the Court in order that it ma' 
decide the right to them.” 

.^•y. D. J., remarked at jn 192: 

How docs the order create anv “charue” oi 

person mou 

Without prejudice to certain richts- all furH,.. 

-h..... 

!f» ■: '' ■■■"" 

v£l‘/°is'"®t“er°';- “PP“"‘'"»'-‘ r.! rccei 

i...t n .ub"mnir,o;‘'ir' 

,, In England; 

=?r-ij' - 

ou the ground Judgmout-croditc 

tion at Iftwis ^ ^.v oaecn 

property of the ^ th 

MiioUr f.. iT judgment-debtor which it i 

rSeo ‘o “'»"•« the iid 

Kof the Old 

forcing a iudgmlt for tr?ce‘° ‘'“- 

>H« OQ aoDlleati^n e«tortait 

Morreii «. 39^J 
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in ; pron'V.v of 


•a 


t ('Wini; to th-' 

iuvl»'r <’rnnmon law 
]ljl4*r.r>‘s I.nvji of 
'2^)\ uihI 


r •; Hvi r of <'1 'h of ti 
\]v'‘ 

M'<' MV'.' thorr( f, !•■• M 
writ ot J'K' cntiMU*’: 

]:t\-^hiiv\, Vol. 11, p. 11^ 

- • * T' H 

noti; r. 

lUit ill India it U not s<i, and Uu‘ ] lat¬ 
tice i'j ditVtieiU. 1 iidor S. .^*2. (. ivil 1 X., 
C<jinL may order cxcti.liuii ol decrees 
in vuioiis ways, ol wliich iiiipointmcrit 
i>l rect“ivev is nne. Ajlain in I'Jigland, 
lli(’rule ol i.riority ol writs prevails; 
whereas in India llic rule ol priority 
which prevailed under the Civil I'roce- 
dure Code ol ISO'.) has been subsequently 
altered by the le^i'-lature, and under 
S. 73 ol tiie present Civil T.C., all detree- 
holders wln> have applied tor execution of 
detroes ol money ay iinst the same judg- 
ment-dehtor are entitled to sliare rate- 

ahly in the assets held hy a Court pro¬ 
vided applications for execution are 
made to the Court before the receipt of 
sUch assets. 

This distinction will liavc to lie kept 
in view wlien Englisli cases are referred 
to on the question of execution. 

Under S. 51 of the present Civil V. C. 
the Court may on tlic application of the 
decree-holder order execution of the de¬ 
cree l)y attachment and sale of any pro¬ 
perty of the judgment-debtor, or by ap¬ 
pointing a receiver, or in such other 
manner as the nature of tlie relief 
granted may require. Does the Court 
by ordering execution by appointing a 
receiver confer on the decree-holder 
higher rights than what he would have 
if execution was ordered by attachment 
and sale of the judgment-debtor’s pro¬ 
perty? In the case of execution by 
atlaciiment and sale of the judgment- 
debtor’s property, it has been held by 
a Full Bench ol live learned Judges of 
this Court in the case reported in yisu’a- 
iKidham Chetty v. Aninachalam Chetty 
(13), that where the attaching Court and 
the custody Court are the same, there is 
a receipt of assets within the meaning of 
S. 73, Civil P. C., only when so much of 
the money standing to the credit of the 
judgment-debtor as is necessary to satis¬ 
fy the decree-holder who has applied for 
execution, is ordered to be transferred to 
the credit of the first attaching credi¬ 
tor’s suit. The judgment of the learned 
Sir John Wallis, C. J., contains a full 
discussion of the question. Krishnan, J. 
'at p. Ill, stated as follows: 


(13) A.I.R. 1921 Mad. 218=44 Mad. 100 (P.B.). 
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■•Wheti th.’atciicLlufi Court and the custody 
C. nrtav; the it seems to me that an 

ordi-'v fhcaiid ho made hy ilie Court as attaching 
Court ioi- iransJovvinj: the money from the 
cnir. i,i whivh it came into Court to the suit m 
which th-' attnclimcnt took place. It is only 
when thi= is dono. the Court as attaching Court 
can umpTlv he said to have voceived the _as- 
c..rc nid to ’hold the sanie within the meaning 
or S. 73; and dccrcc-holdors who have attached 
prior to tdiat arc entitled to rateable distribu' 
tion.'* 

Order 21. B. -52. Civil P. C., 'vould 
clearly a]qly wlun the atlacliing Court 
and the cu>lodv Couit aie ditlcient. But 
the Full Bencli Ini'; holiUhat it applied 
also when Ihc two Courts are the same 
T!io decision ol a later iuU Bench of 
Lliree learned Judges uq orted in 
ai-ini Chctlytir iyullicr {‘^] adopts 
tlie sauic view : sec iqu 513, 511 and 521 
(of 40 Mail) at p. 517, it is observed: 

••Accciidiiig to the ruling in the Full Bench 
c.i?c. the money hccainc assets held by the 

Court and availalilo (('!■ pay nicnt out in cxecii' 

tion cnly after the Pisti irt Munsif passed the 
order for payment. (Per Krhhnau, </•). 

Wallace, J.. at p. 521 remarked as 
follows: 

"The point of time of the conversion is the 
point of time at which the Court says; I, as at¬ 
taching Court, take this property cf the judg- 
nunt'dcbtoi lying in this Court as 
Court and make it property available for distri¬ 
bution in satisfaction of decree against him. 

It seems to he clear therefore that if 
it were a case of attachment and sale, 
defendant 2 would have no superior or 
exclusive rights over tlio fund in ques¬ 
tion. Having regard to the position of 
a receiver appointed by the Court, as 
expounded in the cases quoted by me, it 
seems to me that defendant 2’9 position 
is not in any way improved by the fact 
that the Court ordered execution of his 
decrees by appointment of a receiver, 
and not by attachment and sale, of judg¬ 
ment-debtor’s property. The learned 
advocate for defendant 2 has not satis¬ 
fied me that by the mere appointment 
of a receiver in execution of defendant 
2 ’s decree, defendant 2 has in law se¬ 
cured a preferential or exclusive right to 
the moneys that may be realized by the 
receiver in circumstances like the pi*®’ 
sent. If his contention be right, then 
other decree-holders could not proceed 
to attach the same property in execution 
of other money decrees obtained against 
the same judgment-debtor, and their re¬ 
medies would be confined to the surplus, 
if any, in the receiver’s hands. That 
contention is really inconsistent with 
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the views ol Muthusamy Iyer and She¬ 
pherd, JJ., in the decision quoted by 
me. Further, could defendant 2 claim 
to continue the retention of the receiver- 
in case the judgment-debtor (Namasi- 
Vaya) became insolvent and the proper- 
ties of the judgment-debtor vested in the 
Ofhcial Receiver ? 

Tire circumstances that the person who 
was appointed as receiver happened to 
be Govindasami, defendant 2, himself 
could not in law make any difference. 
If a stranger had been appointed as re¬ 
ceiver to file 0, S. No. 259 of 191 and 

if he realized some moneys in execution 

of the decree in 0. S. No, 259 of 1917, 
could it be said that any moneys paid or 
realized in 0. S. No. 259 of 1917 should 
be deemed at that moment to have been 
paid or realized in 0. S. No. 373 of 191-1? 

Under the order appointing Govinda¬ 
sami as receiver: 

‘‘he should pay the realized debt into Courr 
and take out the realized sum after takiug the 
further orders of the Court." 

This shows clearly that before further 
orders are passed appropriating any sum 
towards the decree in 0. S. No. 373 of 
1914, moneys realized in 0. S. No. 259 of 
1917 do not ipso facto become moneys 
realized in 0. S. No. 373 of 1914, or 
otherwise become exclusively moneys of 
the decree-holder in 0. S. No. 373 of 
1914. 

The contention of defendant 2 that he 
is solely entitled to the fund in Court is 
unsustainable for another reason also. 
iThe circumstance tliat one decree-liolcler 
has attached certain properties of the 
jjudgment-debtor is by itself not a ground 
jfor^preventing another decree-holder of 
th(rsame judgment-debtor from attach¬ 
ing the same property. Under 0. 21, 
R. 52, Civil P. C., property in the cus¬ 
tody of any Court could be attached. 
Similarly property over which a receiver 
|haB been appointed could also be at¬ 
tached, assuming that the permission 
of the Court would be necessary before 
such attachment, in the same way as 
permission of the Court is necessary to 
file a suit against a receiver. The Court 
would not ordinarily refuse such permis¬ 
sion, if such permission be necessary. 
Defendant 1 who attached the property 
in question after receiver had been ap¬ 
pointed has been lield to be entitled to 
rateable distribution. The plaintiff also 
■could have attached tiie decree in 0. S. 


hv 

Tli.‘ 
il>i) • 


No. 259 of 1917, in which ciiso ho wmiM 
also have been held onlilK-il to rati-aiilc 
distribution. Ihit i-^ si-parato allat'hincMit 

bv each clecree-luildci- in sU'-li ciicimi- 

% 

stances necessary? )fniail-;(i 

Strachy, C. 3., in Biihol ]>>>'■ v. . 
KisJiore (14): 

"The object of the section is (ucfi-M. 
first object is to prevent iiniiccrssary imi 
city of execution proceedings, to olivi;it ', in a 
c;»se*\vherc there are many (lecive-luM< i' en U 
competent to execute his decree i y 
ment and sale of a particular proptut', ' lu- ne¬ 
cessity of each and every one sepata- ’!'■ u:- 
taeliiug and separately selling that pinp-i'y. 
The other object is to secure an ciiiiit;il’l'- ad¬ 
ministration of the prop-'rty by placing all the 
dccroe-holdcvs in the position 1 have desc libod 
upon the same footing, .and making the iu> - 
pertv rateably divisible among them'. inf.l--‘.id of 
allowing one to exclude all the othcr.s jnevely 
because he happened to bo the fir.st who at¬ 
tached and sold the property.'' 

In such cases, it is not necessary that 
the other decrec-lioldeis slioiild again 
attach the sairn? inopcrtics. 

For similar reasons, wlicn once a re¬ 


ceiver lias been ajipointed to realize jd'o- 
perties in execution proceedings, it scenic 
to me tltat tlie otiicr decree-holders need; 
not again apply for the appuintiiuMit of a 
receiver over the same properties in exe¬ 
cution of their decrees also. If their 
applications for execution be pending in 
the same Court before the assets aro re- 
uievecl, then I think they are all entitled 
to rateable distribution. 

For these reasons, 1 think that defen¬ 
dant 2's contention that he is entitled 
exclusively to the fund in Court is iin- 
siistainahle. It is admitted that tlie 
plaintiff applied for execution before any 
order was passed transferring or appro¬ 
priating the fund or any portion tlieieotf 
to the decree in suit 0. S. No. 373 of 
191-1 obtained by defendant 2. That he-, 
ing so the plaintiff is entitled to rateable 
distribution along with defendants 1 and; 
2. The second appeal is accordingly al-j 
lowed, the decision of the lower appel¬ 
late Court reversed and that of the 1st 
Court restored. Defendant 2 (respon¬ 
dent 1) in the second appeal should pay 
the plaintiff’s costs in tliis and in the 
lower appellate Court. I pass no orders 
as to costs of defendant 1 (respondent 2), 
either hero or in the lower appellato 
Court. The order as to costs of the suit 
made by the first Court will stand. 

p.R.S./v.S. Appeal allowed. 


(14) [1901] 23 All. 106. 
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Ka'Io 1)11 ri Jii’dili — 

Si’cunil Appeal Nil. fi'^T ot IH'J;). De- 
i lde.l nn Ausii'^t 1029, ai-ain'it ile* 
tin' ()1 the Suh..ludge, Chittooi. in A. S. 

N.'.!) of vm. 

(ai Civil P. C.. S. 47 -Questions relating 
to excess execution should not be raised by 
fresh suit. 

*yi-"sT.i'in® rolatiu” te rsci'S-' cxoeulieii. if 
liv ;i pT'iim who W;\c a partv tn the suit, 
•-houl'l lint hn hv a fro^h suit hut should 

lv‘ilfi'idi 'l ill rxi't'ution prococ'dinps onlv ; o 

M. }!. C. 185 and (i M. J1. C. 293. Bfl- on. 

fP 13 (‘ 2^ 

(bi Civil P- C . S. 47 i2l —Suit may be 
treated as proceeding. 


TIv.' I'irfumstaiicc that a plaint is filed after 
paying a higher amount of ■conit-fc.j cannot 
iH rordiiig to th<‘ present Code he a ground for 
not treating the pi'oeeediug as an application 
under S. 17. iP 13 C 2 : P 14 C 1] 


(c I Civil P. C., S. 65 — Court has no juris* 
diction to sell property of person against 
whom decree is not made—Sale, if takes 
place, is ultra vires. 


Whore a person is not one against whom any 
decree has been passed or order capable of cxe* 
I'luion has been made, a Court has no jurisdic¬ 
tion to sell his property in execution of the de¬ 
cree, .\i)(l if a sale takes place, the sale is 
ultra vires and void being in excess of Court's 
jurisdii'tinii the jurisdiction of the Court being 
limited to execute the decree against a person 
against whom onlv the decree has been pas¬ 
sed. [P 14 C 2] 


Id) Civil P. C., S. 47—Persons party to 
suit, but no decree against them—Their 
rights infringed in execution proceedings— 
Even such persons must apply under S. 47. 

The words of S. 47 are wider and under thafi 
section even persons against whom no decrees 
have been passed, but who arc parties to the 
suit have to come under S. 47 if any of their 
rights be infringed in execution proceedings by 
the dccrcc-holder. [P 14 0 2 ; P 15 C 1] 


(ft Limitation Act, Art. 181—Assoona* 
right of possession to land is disturbed, right 
to apply accrues under Art. 181- 

Thi' right to apply accrues to a person with’ 
in ini'iining of .Art. l81 as soon as he is aggri 
evr d b\ dislurl.nice to his possession of land i 
and so long a*; he is in possession it does not 
matter to him wliat oidtMS of excess sales or 
excess deliveries aie passed behind his back. 

[P 15 Cl. 2] 

igl Limitation Act. S. 18 —Decree-holder 
ordered not to proceed against property of 
party defendant — Decree-holder obtaining 
permission later to sell the property—Sale 
taking place without notice—Land sold deh* 
vered symbolically—Party defendant com¬ 
ing to know of fraudulent acts when his 
possession was disturbed—In such cases 
fraud, though not alleged in plaint, may be 
inferred. 

In spite of an order p.ised in his first execu¬ 
tion application that the decree-holder was not 
entitled to proceed against the shares of the 
propertv allotted to a party defendant, the de¬ 
cree-holder again applied by a fresh execution 
application some time later for the same relief 
and for the sale of the whole of the propertv ; 
and without giving any notice to the 
fondant had the whole property sold in 1918. 
and himself liccamc the purchaser ; and again 
without any notice to him the decrec-holdci 
managed to get symbolical delivery behind his 
back. The party defendant came to know 
about the fraudulent act of the decree-holder 
only in 1919, when the dccrcc-holder inter¬ 
fered with his possession. 

Held : that in the circumstances thoiigh 
18 has not been specifically referred to in the 
plaint, the case would really come under S. 18 
and the period before 1919 could not ho 
counted ; such nn inference could legitimately 
be drawn iu the particular circumstances of 
this case, though originarily facts bringing a 
case under S. 18 have to be specifically pleaded. 

[P 16 Cl,2] 

S. A. Seahafjiri — ioY Appellants. 

T. L. Voikatrama lyer^lov Res¬ 
pondent. 


fe) Civil P. C., S. 65—Notice required by 
O. 21, R. 22 not given, tale becomes void 
—To set aside such sale, proceedings should 
he taken under S. 47—To set aside void 
sales in execution, limitation, not under Art. 
166, but under Art. 181 applies—Limitation 
Act, Arts. 166 and 181. 

Whore notice requited by 0. 21, R. 22 is no'* 
given huttbe sale or excess sale takes place such 
a 5.alc is void.Being void the sale need not bo set 
aside and as such sale need not lie set aside the 
lieriod of limitation {comparatively shorter) 
prescribed by Art. 166 would not applv, so 
that in cases where sales are held to be void, 
appro priate relief could be obtained by patties 
to the suit by proceedings under S. 47, the 
period of limitation being not the period pres- 


Judgment. —Certain immovable pro¬ 
perties belonged to two brothers, Mur- 
gapillai and Adiyapada Pillai. On 30tli 
February 1895 Muruga Pillai executed 
a mortgage hypothecating the properties 
in favour of the present defendant 1. On 
the foot of that mortgage the present 
defendant 1 instituted 0. S, No. 755 of 
1910 against both Muruga Pillai and 
Adiyapada Pillai. But the decree passed 
in that suit exonerated the share of Adi¬ 
yapada Pillai. Subsequently Adiyapada 
Pillai filed a suit for partition against 
his brother Muruga Pillai to which suit 


1930 ChenGALKAYA V. KoLLAruui (Anantivkrishna A\yar, .].) Madras 15 


he made the present defendant 1 also as 
party defendant. That suit was 0. S. 
No. 421 of 1915. The partition suit was 
compromised and a definite half sliare in 
the suit properties was allotted to Adi- 
yapada Pillai, the suit being dismissed 
against tlie present defendant. Tlie 
defendant 1, decree.holder in 0. S. No. 
755 of 1910, proceeded to execute liis de¬ 
cree by bringing to sale the entire lands. 
AdiyapadaPillai naturally intervened and 
objected and claimed exoneration of bis 
shave, namely, the eastern half of S. 
No. 272 allotted to him by tiie final de¬ 
cree in the partition suit. Though the 
partition decree was passed on a com¬ 
promise between the brothers only and 
though as far as the present defendant 
i was concerned the order was that the 
suit be dismissed as against him, yet tlie 
Court ordered that Muruga Pillai's 
western half alone should be sold, and 
that defendant I was not entitled to sell 
the share of Adiyapada Pillai in execu¬ 
tion of the decree in Suit No. 755 of 
1910. When such an order was passed 
by the Court defendant 1 decree-holder 
in 0. S. No. 755 of 1910 dropped further 
proceedings in execution, and had his 
execution application dismissed on 12th 
April 1917. Subsequently it would seem 
that defendant I again applied by means 
of a fresh execution petition to have the 
entire lands sold in execution of his de¬ 
cree in O.S. No. 755 of 1910. The pro- 
])erty was sold and he himself became 
the purchaser under Ex. 4, dated 8th 
January 1918. In execution of the sale 
certificate he applied for and obtained 
delivery of the land including the eastern 
half of the land : vide delivery receipt 
Ex. 5, dated 7th September iOlB. It 
is seen with reference to this Ex. 5 that 
it was only a symbolic delivery and not 
delivery of actual possession after re¬ 
moving the person in possession. 

Adiyapada Pillai sold his rights in the 
eastern portion of the suit lands to the 
present plaintiff under Ex. A dated 26th 
June 1919. The suit which gave rise to 
this second appeal was instituted by the 
plaintiff as the vendee from Adiyapda 
Pillai under Ex. \ alleging that the de¬ 
fendant obstructed him in July 1919 
when he went to take possession of the 
properties purchased by him. 

The main plea raised by defendant 1 
was that a separate suit does not lie and 
that all questions relating to excess deli¬ 


very in oxecut ion ol llio decree in (>. 
S. No. 755 ol 1910 to \\ hirh Afliyapiida 
Pillai was a -lioiiM Imvi’ hocii 

settled hv pi'oceetlin^s {akcn iii’ li i S. 
47, Civil'P. (’. The l.Miti-d Ih.-iirt 

Munsif oveniiled thal eonlt-ni imi ' i l 
went into the merits of ( he plain! ;ilh‘;^ i- 
tions, holding that a separair Miil hi\ 
in the cii(umstances ol this case. On 


tlie merits he jiassod a ilecvtn-in lavoui 
of the pluintilV. DelL'ndant 1 pidened 
an appeal to the lower appellnic (diiit. 
along witli his sons, the other ih-len- 
diints in the case. In the lower apjiel- 
late Court tlie question was again laiseii 
that tlie present suit is not inaintain- 
ahle having regard lo the luovisiiuis ol 
8 . 47, Civil P. C. The lower appellate 
Court upheld that contention of tlie de¬ 
fendant, and I tliink it was right on 
that point. 8. 47, Civil P. C., is clear 

tliat all (inestions relating to exeiiition 
discharge or satisfaction of a decree 
should be decided by procce<lings under 
8 . 47, Civil P. C‘,. and not hy a separate 


suit. 

The question of excess delivery relates 
to execution. That has licen hehl by 
this High Court even in a very early: 
case reported in Mutturf'ln PiUoi v. 
Vifthilimjn Pillai (1) : see also in Kat- 
tamma Nachiar v. Bothdiirunami Thfvo} 
(2) so that it is clear that (piestions 
relating to excess execution, if raised by 
a person who was a party to the suit, 
should not he raised hy a fresli suit hut 
should be decided in execution proceed- 
ings only. The lower appellate Court 
lieing clearly right in tliat'view, the 
(piestion arose hefore it whether the 
present suit should he treated under the 
circumstences as an apjilication filed 
under S. 47. There were difficulties ac¬ 
cording to some of the decisions i)assefl 
jirior to the present Code, in so treating 
the same. To remove such difficul¬ 
ties, specific provision has lieen made in 
the present Code hy 8. 47, Cl. 2, where 
it is specifically enacted that tlie Court 
may subject to any objection as to limi¬ 
tation or jurisdiction, treat a proceeding 
under this section as a suit or a suit as 
a proceeding and may, if necessary, 
order payment of any additional court- 
fee. The circumstance that a plaint is 
filed after paying a higher amount 
of court-fee cannot according t o 

“(I) 6 M. H. C. 18V 

(2) 6 M. H. C. 29S. 
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tho Colo ko a ground for not 

liT.iting t!u! procee-iing an applica¬ 
tion nmlcrS 47. 


The only lurthev qnrstion wonll l>c 
there any of limita¬ 

tion bar applicable to the pl iinliif s ca>o. 
The b»\vi,M' appellate Court lieM that the 
aiqilicaiion was not banvd by limita¬ 
tion. ob'-'crving that Art li^I, Lirn. Act, 
aj'i'licd In the ease and that the startinji 
point of limitation >bonld be taken to 
he, wlu'ii the i-laintitf was obstructed 
or disturbed in bis )>ossession It went 
into the i vidonce ami came to the find¬ 
ing that it was only in I9lf) that the 
plaintiif oi‘ .\diyapada Pillai was dis¬ 
turbed in his possession and that the de- 
fondant iiad not been put in pliy^ical 
p{)''ession in execution of his .sale uer- 
tidcate. The suit having been tiled on 
21rd Aovember 1921 that is within the 
period of tliroe years provided by Art. 
ISl, Lim. Act, tho lower appellate 
Court decided the question of limitation 
against the defendants, and tlius in tho 
end conlirined the decree of the first 
Court. 


Against the decision of the lower ap¬ 
pellate Court the defendants have pre¬ 
ferred this second appeal. 

Both the learned advocates who ap¬ 
pear in tho case are agreed that the 
que.stiQn in dispute is one covered by S. 
47, Civil P. C. I think that the lower 
appellate Court was right in liaving 
treated the plaint as a proceeding under 
S. 47 in the circumstances of this case. 
The only l-emaining question then is 
that of limitation. It was strenuously 
argued by the learned advocate for the 
appellant that the lower appellate Court 
was wrong in fixing the starting point 
of limitation in this case. He contended 
that the words of Art. 181, viz., “when 
the right to apply accrues” should be read 
without introducing into the article any 
further words or phrases. According to 
the learned advocate the right to apply 
accrued the moment the delivery was 
effected and delivery was effected under 
Ex. Sin favour of his client the auction- 
purchaser, on 7th September 1918. The 
article does not say that the starting 
point is only from the date when the 
applicant had knowledge of his rights or 
when he was dispossessed. That being 
so, the learned advocate argued that this 
application because the plaint filed in 


this case siionbl be taken to be applica- 
tion for tho prer^ent purpose was barred 
l.y limit iiion. He drew my attention 
to t.ho case reported in Bihari Ball 
3//7/.TV. Tonnk LoJ yiandar^ A. I. H. 
192G P‘it. ^197. .ind also to the decision 
of daclcson, J.. in Pullai/ya v. Bhimo- 
rit:n (^l). On hehilf of the respondent it 
was argued liv his learned advocate that 
this question mu'-t be decided having 
regard ro tlm accei)led view viz., that 
cxcC'S sale in execution is void. If 
excess sale is void, he contended tliat 
excess delivery also is void as such ; and 
that as it has been lield that no suit 
need lie tiled to set aside excess sales, it 
follows that no application need be filed 
to set ii'ide excess delivery and, it is 
only wlien the rights of Adiyapada Pillai 
or the plaintiff are in any way actually 
disturbed chat their right to take any 
steps arises and that in this particular 
case having regard to the concurrenb 
findings of both the lower Courts that 
the plaintiff' s vendor was in possession 
till 1919 and tliat the defendant got 
physical possession only in 1919, the 
(plaint) application filed in .1921 could 
not be held to be barred. 

It seems to me that in such cases we 
have to keep in mind what exactly is the 
nature and effect of such excess sales 
and such excess deliveries. 

In the first place, the definition of the 
word ‘ judgment-debtor ’ according to 
Civil Procedure Code is : 

“ auy person against whom a decree has been 
passed or an order capable of ’execution has 
been mads. ” 

Now in this case the plaintiff’s yendorj 
was not a person against whom any, 
decree had been passed or order capable} 
of execution had been made. Therefore 
the Court had no jurisdiction to sell his 
property in execution of the decree. The 
sale was thus ultra vires and void, being 
in excess of the Court’s jurisdiction, thej 
jurisdiction of the Court being limitet^j 
to execute the decree against Muruga! 
Pillai, against whom only the decree had| 
been passed. It does not follow from, 
what I have said that if in execution 
proceedings in connexion with a suit to 
which a person was a party anything 
happened which affected his rights, that 
he need not proceed under S. 47. The 
words of S. 47 are wider and under that, 
section even persons against whom no i 

(8) A, I. R. 1924 Mad. 859. ' -S 
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decrees have been passed but \Yho arc 
parties to the suit, have to come under 
S. 47, if any of their rights be infringed 
in execution ^proceodings by the decree- 
holder. The procedure ordinarily avail¬ 
able by way of suits is substituted by 
one of applying to the executing Court 
by means of a petition. This is tlie only 
effect of S. 47 of the Code. The legal 
rights of the parties have to l)e consi¬ 
dered and adjusted upon. 

But it does not also follow that such 
persons are judgment-debtors within the 
definition of the Civil Procedure Code. 

Now Rajagopala Ayiiar v, Ramanuja 
Ckariar (4), is a decision of a Pull 
Bench of this Court which held that 
when notice required by 0. 21, E. 22, 
Civil P. C., was not given, but the sale 
took place, that such a sale was void. 
Being void the sale need not he set aside, 
and as such sale need not be set aside, 
the period of limitation (comparatively 
shorter), prescribed by Art. 1G6 would 
not apply, so that in cases where sales 
are held to he void, appropriate relief 
could ho obtained by parties to the suit 
by proceeding under S. 47, the period of 
limitation being not the period prescribed 
for the setting aside of sales but general 
period of three years prescribed by 
Art. 181. If excess sale'is void and no 
notice need be taken of the same by any 
parties to the suit; until their rights are 
actually infringed, I fail to see how 
excess execution could have any higher 
^effect. In this particular case it is found 
that there was no notice to the plaintiff's 
vendor either in connexion with the 
second application for execution which 
resulted in the excess sale, or in con¬ 
nexion with the delivery evidenced by 
!Bx. 5. Exhibit 5,1 think evidences only 
ia symbolic delivery, under 0. 21, K. 96. 
The lower appellate Court says with 
reference to this that 
“tho delivery which defendant 1 obtained 
under Ex, 6 was a mere formal one evideutlv. ” 

If I am right in my view about the 
effect of this excess delivery, the plain¬ 
tiff’s vendor need not have taken any 
steps simply because there was this 
excess delivery in execution. He was 
not bound to apply to have the order 
'relating to excess delivery set aside. If 
he could ignore that order as he could 
have ignored the excess sale itself, what 

(4) A. I. R. 1924 Mad. 431=47 Mad. 253 
(P.B.). 


thou is till' roiil :ict Ii\' wliicli ho is ag- 
grieved ; in othi'r w.'rcN. when dors tlic 
riglit to ii])i>lv acei U('t>» him wilhin the 
meaning of .\rt. ISl, him. Aci. S > long 
as he was in possession ii. did ii-il m.i'ie)' 
to him what. ord«Ms of e.\r( -.s sth'^ m 
excess deliveries wei'i* inisseil lieliind hi-. 
hack. 1 t hink the lowin'a]']'ell:if e Cotn ! 
w.is right in its linding lliati Ail^. i''l 
applied and that tho ai'plicitiun was iii't 
barred. 


I wish to notice (ho twi> cases tint 
were cited to me by tho leirned ;i,dv.)- 
c.ate for the appellants. Tho first { 
reported in .1. I. R. 11>2G Pat. 'ilVT was i 
ease where an a}>i'licati"n was made pro- 
fesscdlv to sot aside excess sale. Tho 
Court, as 1 understand tho judgment, 
lield that as the prayer was to sot aside 
the sale, the ai^plication ought to liavo 
boon made within the period preserilied 
Art. 16S. I do not umlersland the Icai - 
ned Judges to lay down anything more 
than that. I do not tliink that the case 
affords any guidance to mo with refer¬ 
ence to tho question that I have now to 
decide. Tho decision of Jackson, J., 
reported in Pallayyav. Rhimaraxu {'i), 
deals with Art. 181, Lim. Act, His 
Lordship came to tho conclusion in that 
case that the application was not barred 
by Art. 181. His Lordship had before 
him an application for restitution made 
after the expiration of three years from 
the date, as I take it, of the sale. It was 
argued that the applicant was entitled 
to deduct the time prescribed by S. 18, 
Lim. .Act, if a ca'-c of fraud was made 
out. Ilis Lordship found on the facts 
that a case of fraud had been made out 
and that the applicant was entitled to 
deduct that period. Deducting that 
period it was found that the application 
before the Court was within three years, 
even if the starting point was taken to 
he the date of sale ; and accordingly tho 
application was not barred. 

His Lordship had not to decide the 
exact point that I have to decide in this 
case viz., what tho starting i)oint of 
limitation in such a case would be. 
What tho starting point in that case was 
having regard to the circumstances was 
evidently assumed and not disputed by 
the parties ; and the only question that 
required the decision of the Court was 
whetlier the period covered by S. 18.' 
Lim. .Act, could be deducted ; and his 
Lordship held—and if I may say so res- 
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liectlul!\—vorv tluit tlie ))eti- 

i loner wu'. entitled to siicli a deduct ion. 
J do not see how (dtis deei--ion is n^ninst 
tlie view that I ani now iticlined to adopt 
as regards the startiiij; ]>oini ol limit.•• 
tion in the jiresi-nl ci'*’. Inoii^; tints of 
o|iiiii()n that the sLarliii^ jioinl ol linii- 
latitin in the case hehne me wa-. only 


wtien the jilaintitl's vemim' or the jdam- 
titV was ilistni'lied in hi.'. i)o.s.-«essioti. I 
think tli(? lower aiipellalt* Court wa-* 
rifiht iit th(i view it inok on l he ([iicsf ion 
ol limitation. Thi'. view received sup¬ 
port from the ohsm val ions of th(‘ Full 
liencli of thisC'ouri in the case roiiotteti 
in Jl<ijiiiinjjitli( Au'itir V. J!timiiHu}'i 
Chiiriiir (1). where the decision in Sosho. 


ijiri Jlno V. Srintvn'iii Ihin (o). hy 5^sha- 
j^iri Iyer ami Mtioic. -I )., wmn lollowed. 
'I'he learneil advocate lor the appell.int 
at one sta^e oi his argument seemed to 
contend that in this cas(> limitation 
hef'an even from the date tl)e Couit 
sale {Ex. 4 dated Hth January 1918) and 
|nofc merely from the date of the delivery 
proceeding's evidenced hy Ex. 5. Eut as 
1 liave ludd tliat tlie sale in question is 
excess sale not authori/ed hy the decree 
and is consequently void and that it 
n eed not he set asi<lo, time will not hetiin 
to run from that event. 

For the reasons I iiave ;4iven, if I 
am light in my view that excess sales 
are void and neeil not lie .set aside hv 
‘persons who are not judgment-dehtor.s, 
the circumstance that the sale took 
place in 1918 would not in any way 
prejudice the plaintitT-respondeiit in 
tliis particular case. Finally tliere is 
also the finding that in spite of the order 
passed in Ids first execution application 
that he was not entitled to proceed 
against the shares of the property allot¬ 
ted to Adiyapada Pillai, t*lie decree- 
jholder, the present appellant, again ap¬ 
plied l>y a fresh execution application 
'some time later for the same relief and 
for the sale of tl\e whole of the property 
and that, without giving any notice to 
.\diyappa Pillai had the wliole property 
sold and himself became tlie purcliaser ; 
and again wibliout any notice to 
Adiyapada Pillai he managed to get 
sj-mbolical delivery behind the back of 
the latter. Adiyapada Pillai and his 
vendee the present plaintiff (respondent) 
came to know about the fraudulent acts 

t5) [1920] 4S Mad. 8l3-=.38 M. L. J. 62—56 
I. C. 260={1920) M. W. N. 127. 


ot till- a!‘i--llaut only in 1919, wlien the 
inimf-'ivd with their posses- 
; till ilu.m Ituw were in possession 
atui were paying revenue on the pio- 
pmry. Jn the circuinstances tlioughi 
S. ly-. liim. .\f i. lam not been specifically! 
icIc-inMl to ill flit' jilaint, the case would, 
l eall v seem to come under that section 
ami the iicriod liofot'o 1910 could not be 
c.iimffid again-t. ihe respondent. From 
riu' I'avt' I. Hind in this case, such an in- 
teroiice rouhl lej;itimately be drawn in 
the paiLicular circumstances of this case 
and rhf-iigh ordinarily facts bringing a' 
l a'ie under S. 18 liave to be specifically' 
jileaded. On all these grounds I dismiss 
the '.oeond appeal with costs. 

]’.ti.s./v.s. Appeal dimis^eil. 
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Anantakrishna Ayyar, j. 

{Outlinth) Snhjii Defendant- 

Appellant. 

V, 

MulaUir DiMrici Board — Plaintiff 
Hesjiondent. 

Second Aiipeal No. 614 of 1928, De¬ 
cided on lotli August 1929. from decree 
of Dist. Judge, North Malabar, in Appeal 
Suit No. 88 of 1927. 

(a) Malabar Compenaation for Tenant*' 
Improvement* Act (1900), S. 3(1) Culti¬ 
vation" and "cultivate” are limited to wa*te 
land*," 

The natural construction of S. 3 (1) is to 
limit the words “cultivation" and "cultivate" 
to the case of "waste lands” mentioned in the 
last portion of the subsection. [P 18 C 1] 

(b) Malabar Compensation for Tenants' 
Improvement* Act (1900), S. 1 — Present 
Act secure* to tenants better compensation 
for improvements. 

The present Act (1 of 1000) has not by any 
express provision made tho point, viz., whe¬ 
ther the Act applies to the case of buildings 
in towns, in any way clearer, but the object 
of tlie present Act would scorn to be to secure 
the tenants better (higher rate of) componsa* 
tiou for improvements in respect of which they 
would he entitled to compensation under the 
prior Act or by custom : A. 1. R. 1927 Mad- 
T7G and ^fad. Second Appeal No. 1445 of 1899, 
lief. (P 18 C 2] 

(c) Transfer of Property Act, S. 108— 
Roadside poramboke belonging to District 
Board—Lease of the land on condition that 
compensation should not be claimed (or 
improvements—Contract is binding on lessee 
—Malabar Compensation for Tenants' Im* 
provement Act is not applicable. 

The suit land was a roadside poramboke 
belonging to tho District Board. This laud 
was leased to S by the District Board on con¬ 
dition that S should deliver back possession 
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o{ cbc plot without claiming auy compeus.ition 
for improvomouts of any sort that be might 
make on tho propotty. 

; that 5 could not claim compensation 
for the building oroctod on the land as tho 
erection of substantial buildings was inconsis¬ 
tent with tho terms of lease. [P 18 G 3] 

Held further : that Malabar Compous.»tiou 
for Tenants’ Improvements Act (1900) did not 
apply to the present caso ; .1. I. R- 1937 .1/ai. 
77C, Foil. [P 1« C 3J 

(d) Crown Grants Act, S. 3 — Crown 
Grants Act has no application to lease of 
roadside poramboke belonging to District 

Beard—(C)6iJrr)- 

Though it is true that the Govoiument in\y 
have some rights in the underground suil of 
the public roads which vest in the Local 
Boards for cert.ain purposes, yet tho Crown 
Grants Act does not apply to a lease of road 
side poramboke belonging to the District Locrl 
Board. [P 19 C 1] 

M. C. Sridharani —foi Appellant. 

V. P. Karunakaran Nambiar — for 

Respondent. 

Judgment.—On 12th Marcli 192J. the 
District Board of Malabar passed pro¬ 
ceedings permitting the President of tho 
District Board to lease a particular road¬ 
side poramboke vested in the District 
Board, for occupation by the present 
defendant. The proceedings made it a 
condition for allowing such temporary 
occupation that the appellant should 
pay a sum of Rs. 6 a year and that he 
should deliver back possession of the 
plot without claiming any compensation 
for improvements of any sort that he 
might make on the property. On such 
conditions the President, District Board, 
Malabar, leased to the defendant the 
roadside poramboke on 4th April 1923 
as per Ex. A. Subsequently as it \va« 
resolved to take possession of the pro¬ 
perty, a notice to quit, Ex. B, was 
served upon the defendant on 7th May 
1925 requiring him to quit the premises 
and deliver possession to the District 
Board. The defendant not having done so, 
the President, District Board, Malabar, 
has instituted the suit which has given 
rise to this second appeal to recover pos¬ 
session of the property. The main plea of 
tlie defendant was that he was entitled 
to be paid the value of the improvements 
effected by him on the property before 
surrendering possession, and be relied on 
the provisions of the Malabar Compen¬ 
sation for Tenants’ Improvements Act. 
The District Munsif of Badagara who 
tried the suit was of opinion that the 
provisions of the Crown Grants Act 15 
of 1695, applied to the case and accord- 
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iiigly iMiin’ •.•oiiclii'jion 

rights i;l tin' ]>.u ! li‘-- .>iii ml'i Im ;v<!ju<li- 
catod aruiinlliij^ li> tnr 'ci m of f. he docii- 
ment. Tin,’ -I •"•ilio on 

tile point that the dflnul.int, o. ,1,1 H"! 
claim tho v.ilim ni ati\ ini]'i‘>Vi t;V'ni ; 
tlial he miglil main’on Mi<^ piopi'ii.y. 
tho District Muii'.il catii-' in (In; (•(in¬ 
clusion that the plaininll u•a-^ not Ixxmd 
to pay anything in rosjx’ct of i.Ik- impin. 
vemonts. Tho dolomlanti I'l .'ici i cd an 
appeal to tho lowin' appi.-llatc Conri. and 
tho learned District Judj'i’of Niinli M.i. 
lahar dilTored from tho Dislriot Mnn^if 
as regards tho ajiplic.ihility of the Crown 
Grants Act to tlm case in (pu^stion. Ife, 
liowovor, was of opinion that Malabar 
Act 1 of 190U did not apply to the pre¬ 
sent case because the present case re¬ 
lated to a road margin in the lieart of 
tlie Badagara Bazaar by the si(]i' of lii«‘ 
jn'incipal pul)lio olVico''and at the junc¬ 
tion of tlii'cc roads, and lie wa- ace nd- 
ingly of opinion that tlio laiul in ques¬ 
tion could not he said to be an agricul¬ 
tural holding, within the meaning of tho 
Malabar Act. The learned District -rudge 
also relied on a decision of this Court 
reported in ChathukiUtif v. Kunhapiian 
(1), where the learned Judge Jackson, J., 
held that Malabar .Act 1 of 1900 applies 
only to improvementseffeebed to agricul¬ 
tural holdings and vacant kudiyiruppu 
building sites. The learned District 
Judge was of opinion that the roadside 
poramboke in question which was leased 
to the appellant could not be said to hc^ 
an agricultural iiolding or a building 
site (kudiyiruppu) available for purposes 
of being built upon. It was roadside 
poramboke proper, and as the same was 
not required immediately for any pur¬ 
pose by tho District Board, it was 
thought that it may be leased to tijc de¬ 
fendant temporarily but on the specific 
terms and conditions mentioned in the 
lease. The learned District Judge (Mr. 
A. V. Govinda Menon) observed as fol¬ 
lows in para. 2 of his judgment ; 

"It would b 2 a perversion of common sense 
to hold that whoa, as hero, in an urban area 
like Badagara, a tenant agrees to occupy a ro.ad 
margin for a short term and agrees with the 
District Board (in which the road is vested) 
to go away whenever called upon, without 
claiming anything for any fixture, ho might 
erect upon the site, such a contract comes 
within the mischief attempted to be struck at 
by the Improvements Act." 

The defendant has preferred this 

(1) A. I. R. 1927 Mad. 776=50 Mad, 813^ 
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second iiiH'ral aticl on his hchalf it was 
iii'guod hy his learned advocate that tlic 
decision of this Court referred to fiy me, 
viz., CJidtJuikuthu v. Kuiihoppdu (1), 
requires rpconsidoration. The learned 
advocate suhmitfccd that the policy of 
blic Malahar Compensation lor Tenants 
luiprnvcments .-Vet was to cncour<tge the 
making of improvements in respect of 
all kinds <jf iiropcvties in Malahar, and 
that tiierc was nothing in any of the 
provisions of the \et wliich r<’strictcd 
the scope of tin? Act to agricultural 
lands or vacant kudivirni)pu building 
<ites, as mentioned in that decision. The 
learned advocate accordingly submitted 
that that decision should be reconsidered 
as tiic question related to a matter of 
great importance in ?\Ialabar. On Ibc 
other side, the learned advocate who ap¬ 
peared for the District Board drew my 
attention to the definition of tenant in 
^S. 3, of the Act where reference is made 
to "cultivation” and to "cultivate”. But 
I am inclined to tliink on a reading of 
.sub-Cl. (1) ,S. 3, as a whole, that tlie 
natural construction is to limit those 
words to the case of “waste lands men¬ 
tioned in the last portion of the sub¬ 
section. 

Tiien it was argued tliat there were 
decisions under the prior Act of 1887 
to tlic etl'ect that the Act did not apply 
to the case of buildings in towns. It was 
pointed out that in the judgment of 
jUuthuswami Iyer and Weir, JJ., in 
Second Appeal No. 1415 of 1889, a caso 
from Calicut, their Lordships observed: 

“ The dwelling houses described in S. 3, 
Cl. 2, of the Act are grouped together with 
four buildings and tho term iniprovomont it¬ 
self is defined in tho Act as a work which adds 
to tho value of a holding. In their ordinary 
sense tho words appear to us to refer to dwell¬ 
ing houses appurtenant to a holding for agri¬ 
cultural purposes, and not to dwelling bouses 
lot within the limits of a town for purposes 
of residence only.” 

Again they say: 

“The dwelling house for which compensation 
is claimed in this suit forms admittedly nopart 
of of an agricultural holding. The house, it is 
skated, is situated in a favourite suburb 'of the 
town of Calicut. We are therefore of opinion 
that the Act does not apply, and S. 7 of the 
Act does not render inoperative tho restrictive 
convenaut set out in Ex. A.” 

Their Lordships accordingly held that 
Malabar Act 1 of 1887 did not apply to 
such a case, and they disallowed com¬ 
pensation in respect of the said buildjn« 


Tho present Act I of 1900 has not byj 
any express provision, made the point) 
in any way clearer, hut the object of| 
the present Act would seem to be tol 
secure to tho tenants better (higher ratel 
of) compensation for improvements in 
respect of which they would be entitled 
to compensation under the prior Act or 
by custom. .Vt p. 315 of Malabar Law 
and Alivasanthana Law of the late* 
Sundara Jyar, J. edited l)y Mr. Sitarama 

Kao. the following passage occurs; 

“ It appoirs.- however, that the customary 
rule ;»s to pnmciit of coinpensatiou applied 
oulv to ngrifiilbiira! tenancies: vide Logan’s 
yfanual Vol. 11, .\ppcndix III (cxc).” 

Though the question was discussed 
hefore me. no new and further materials 
liave been placed before rae to induce 
mo to sav that the decision in Chathu 
Kiittij V. Knnhappan (1) requires recon¬ 
sideration. On the other hand, though 
is was observed at p. 814 (of 50 Mad.) 
that “curiously enough," the question 
appears to be res integra, it now ap¬ 
pears that a Bench of this Court in 
effect decided a similar point in 1890 in 
Second Appeal No. 1445 of 1889 from 
South Malabar. It also appears from 
tho .speech of the Hon’blo S. Subra- 
mania Iyer in his' final observations 
on tliis bill that tho question was raised 
when the ‘bill was being considered. 
He said: 

” The R.alaghat Sarvajana Sabha ciitortaias| 
a doubb as to whethor the dafinitioa of the 
word ” teaaiib " would nob iJicludo lessees of 
warehouses aud mercaubilo shops. It may be 
poiubed oub that tho scope of the Bill does not 
admit of such an interpretation, and that the 
Transfer of Property Act provides for leases 
other than leases for agricultural purpose^ 
Fort St. George Gazette, Supplement dated 2nd 
November 1886. 

I therefore think that absolutely no 
grounds have been made out why Ishoul*^ 
not follow the decision of this Court re¬ 
ported in Ghathukutty v. Sun/jappAH (!)• 
As I said, the finding in this case is that 
the suit land is a roadside porambokeand 
as it was not thought necessary to keep 
it as such by the District Board at that 
time, it was suggested that the same 
may be handed over to the defendant on 
the particular terms and conditions 
mentioned in Ex. A for temporary oc¬ 
cupation. Further, the erection of sub¬ 
stantial buildings, w'ould, I think, io 
the present caso, be inconsistent with 
the purpose for wdiich the land was 
let: see definition of “improvement’ 
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S. 3 (3) of the Act. Nov could there bo 
any custom applicable to lease of por- 
ambokes like the one before me. 

In this view it is not necessary for 
me to express an opinion on the ques¬ 
tion whether the Crown Grants Act 
would apply to such a case. Prima facie 
there are serious obstacles in the way 
of accepting the contention on this 
point. Though it is true that tlie Go¬ 
vernment may have some riglits in the 
underground soil of public roads which 
according to the Act vest in the Local 
Boards for certain 'purposes, it does not, 
in my opinion, follow, that the Local 
Board or the President is tlierehy an 
agent of the Government when it or he 
deals with such properties. On the 
other hand a reading of Ss. 160 and 199 
of the Madras Local Boards Act leads 
to the conclusion that such roads, as 
roads and for communication purposes, 
vest in the Local Boards whicli are en¬ 
titled to deal with the same in the way 
authorized by law under S. 160 (3). 
The President of the Local Board may, 
with the permission of the Board, grant 
leases of roadside poramboke according 
to the rules framed by the Government 
under S. 199 (d). Local Boards may 
acquire property and lease the samo 
subject to rules made by the Govern¬ 
ment. Though the Local Boards are 
bound by rules so framed by Govern¬ 
ment, they are so bound not because tlie 
Government happen to be the owner of 
the sub-soil but because the rules when 
framed become part and parcel of the 
Local Boards Act, I therefore think, as 
at present advised, that this case cannot 
be brought under the Crown Grants Act. 
But as 1 said, having come to the con¬ 
clusion that the Malabar Compensation 
for Tenants’ Imrovements Act does not 
apply, it does not matter for the pur¬ 
pose of this case whether the Crown 
Grants Act applies or not. 

I think the District Judge 'was right, 
and the second appeal is dismissed with 
costs. I allow the appellant three 
months’ time for removal of the buil¬ 
dings. 

r.R.S./v.S. Appeal dismissed, 
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Waller and Cdrnisii, .TJ. 
{Kakara) Tatamma —Appellant. 

V. 

Manna Veeryaju —Rcsjiondont. 

Appeal No. 36B of 192S, Decided mi 
9th August 1929, agvinst order of Dist. 
Court, East Godaverv, D/- 17th Julv 
1928. 

(a) Guardians and Wards Act, Ss. 10 and 
25*—Conditional order of appointment as 
guardian of property is of no effect. 

Wliorc n District Judge appoiiitMl the fathor 
guiirdian of the property of a w.trd and dirccti)d 
the rcspoiidont to lestoro tho child to ijer 
father, remarking that no order as regards the 
guardi.tnship of lior person was necessary. 

lielJ : that the conditional order of appoint¬ 
ment as guardian of the property is of no 
effect. The District Judge was not correct in 
saying that no order as regards the guardian¬ 
ship of the person was “ necessary ”, A. I. R. 
19:27 Mad 3G and A. I. R. 1925 Mad 1085, Rel . 
oh; a. I. R. 1925 Mad. 39S, not Poll. [P 19 C 2] 

(b) Guardians and Wards Act, S. 25— 
Constructive custody should be imported 
in S. 25. 

Even where the minor has never been in the 
custody of the guardiau, in order to make the 
Act workable, a fiction must be imported into 
S. 25, whereby it is deemed that the child has 
been constructively in the guardian’s custody 
aud has left it. [P20C1] 

C. Rama Rao —for Appellant. 

P. V. Vallabhacharyiilu —for Res¬ 
pondent. 

Waller, J.— This is an appeal against 
an order appointing a guardian under 
tho Guardian and Wards .Vet. A father 
applied under S. 10 of tiie Act to* be 
appointed guardian of his minor daugh¬ 
ter's person and property and under 
S. 25 for an order directing the res¬ 
pondent to deliver her into his custody. 
The District Judge appointed him guar¬ 
dian of the property and directed the 
respondent to restore tlie child to her 
father, remarking that no order as re¬ 
gards the guardianship of her person 
was necessary. 

The conditional order of appointment 
as guardian of tho property is of no 
effect: In re,Venkatesa Perumal (1). 
and must bo set aside. The District' 
Judge is not correct in saying that no 
order as regards the guardianship of the 
person was “ necessary.” No such order’ 
could have been passed. On this point, 
wo agree in the view taken by Ramo.sam 
and Jackson, JJ., in Lakshma Rcddi Vj 

ll) A. I. R. 1927 Mad. Mad. bOJ 

'F.B.). 
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Yira Picldi (2) ami not in t.liat taken by 
Venkata'^niilia Rao, J., in Eayhami' ii’W 
Lnkahmiah (3). l\Iv. Rama Rao contcn(l> 
that no application lies uruler S. 20 of 
the Act in a case where the jninor lias 
never been in the custody of the guar¬ 
dian. That is, of course, the plain 
meaning of the section, Init we must 
■follow the rulings of this C>>urt which 
lay down that, in order to make tlic 
Act workable, a fiction must he im¬ 
ported into the section, whoieby it is 
deemed that tlic child lias been con¬ 
structively in the guardians custody 
and has left it. 

On’’ tlic merits, we consider that 
there should be a further enquiry. Tiie 
allegation is that the father more or less 
deserted his wife and endeavoured to 
many again, while she was still alive. 
That allegation has not been investi¬ 
gated. If it is true, it will be for the 
Court below to consider whether it is 
for the welfare of the child to return 
to the custody of a father, who had no 
particular affection for her mother and 
has now married again. In effect, if 
she returns to her father, she will have 
to be looked after by a stepmother, 
who may have children of her own and 
neglect her. The order is set aside- 
The District Judge will re-entertain the 
application and dispose of it in the light 
of the above remarks. There will be 
no order as to costs. 

P,R.S./v.S. Order set aside, 

~ 2) A. I. R. 1925 Mad. lOSsl 

3) A. I. R. 1925 Mad. 398. 
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CURGENVIJN, J. 

Eanga Raju and anoi/icr—Defendants 
—Petitioners, 

V, 

Ethirajammal — Plaintiff — Respon¬ 
dent. 

' Civil Revn. Petn. No. 107 of 1929, 
Decided on 23rd September 1929, against 
order of Dist. Court, Chingleput, D/- 27th 
November 1928. 

Court-feet Act, Sch. 2, Art. 11 (a]—Order 
directing final decree be patted in mortgage 
•uit—Court-fee for appeal over ,tuch order 
need not be ad valorem. 

An appeal against an order, directing after 
contest, that a final .decree shall be passed in 
b mortgage suit, should not be treated as an 
appeal against the final decree in that suit for 
the purpose of court-fee, and. therefore an ad 
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vrdorom co'irt-foe ucod not be paid for such 
arpcil ; .III. 47C, Did ; 42 Mad. 52, Expl. 

[P21C1] 

K. P. Pamakri'^luia hjer and A?. Eavx- 
Ciumdra lyet —for Petitioners. 

T. 0. Aravamiidhan—ioi- Respondent. 

Judgment.—This civil revision peti¬ 
tion was presented in the following cir¬ 
cumstances. The plaintiff, now respon¬ 
dent. obtained a preliminary mortgage 
decree against the petitioner, and ap¬ 
plied in M. r. No. 279 of 1927 to have a 
final decree jiassed. The defendants 
were given notice and alleged that tho 
decree debt had been adjusted. This 
issue was tried by the Subordinate Judge 
of Chingleput and found against, so that 
lie directed that a final decree should be 
drawn up. The petitioners took this 
order on appeal to the District Court, 
stamping it as though for a miscellaneous 
appeal. The learned District Judge 
took up the matter of the sufficiency of 
the court-fee and passed an order in 
which he says that the appeal was clearly 
against the final decree in the mortgage 
suit and accordingly that an ad valorem 
court-fee should be paid. The peti¬ 
tioners now object to the terms of this 
order. 

The question thus is whether an ap¬ 
peal against an order directing after 
contest that a final decree shall be passed 
in a mortgage suit should be treated as 
an api)eal against the final decree in that 
suit. Not much guidance can be ob¬ 
tained from reported cases. The learned 
District Judge has referred to Bajrangi 
Lai V. Mahabir Kunwar (1), but all 
that that lays down is that an appeal 
from a final decree in a mortgage suit 
passed under 0. 34, E. 5, Civil P. 0.. 
requires an ad valorem court-fee, a pro¬ 
position which need not be disputed. 
In Subhalakskmi Ammal v. Ramalinga 
Chetty (2), Spencer and Krishnau, JJ.. 
had to deal with an order dismissing an 
application for a final decree in a suit 
for sale on a mortgage from the point of 
view of its appealability and there in¬ 
deed they did hold that the effect of the 
order was to dismiss the suit thereby 
being technically a decree and appeal- 
able. I do not, however, find that case 
of much assistance here, because although 

(1) [1913] 35 All. 476=21 1. 0. 498=11 A.lJ. 
801. 

(2) [1918] 42 Mad. 52=35 M. L. J. 552=8 
M. L. W. 526=48 I.O. 298=(1918) M.W.N 
792. 
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the ert'ect oi the order hero no doubt 
would be that a final decree must be 
passed, it can hardly be said that this 
appeal is tantamount to an appeal from 
that decree. We have only to consider 
what the permissible grounds in each 
case w’ould be. In this appeal against 
the order, the grounds must necessarily 
be limited to adducing cause why the final 
decree should not be passed ; wiiereas 
once the decree is passed and an appeal 
is preferred against it, grounds such as 
those would not avail the appellant, but 
he must attack the merits of the decree. 
I think it is quite clear, therefore, that 
the scope of an appeal against the order 
would be different from that against the 
decree and further that the judgment- 
debtor has a right of appeal against both. 
[To charge him ad valorem fees in this 
appeal would mean, if he appealed 
against the decree, he would have to pay 
them twice over, which I do not think 
can be correct. I must accordingly allow 
the petition and decide that the appeal 
preferred to the District Judge was pro¬ 
perly stamped and direct him to restore 
it to file and dispose of it according to 
law. Petitioners will get their -costs in 
this petition, 

P.R.S./v.S. Petition allowed. 


A. 1. R. 1930 Madras 21 

SUNDARAM CHETTY, J. 

Sri Saladi Nagabushanam —Plaintiff 
—Appellant. 

V. 

Vardhinidi Ve7ikanna and another — 
Defendants—Respondents. 

Second Appeals Nos. 1671 and 1672 of 
1927, Decided on 13th September 1929, 
against decrees of Dist. Court, West 
Godaveri, Ellore, in Appeal Suits Nos. 
41 and 40 of 1927. 

(a) Madra* Elementary Education Act 
(1920), S. 36—Education tax under S. 34 
•heuld be treated ai addition to land cete— 
Education tax ia not ipso facto land cets for 
all purpoeet. 

A rulo framed under S. 86 ran thus: " Tax 

levied by a local authority under S. 23. 

shall be treato 1 as an addition to the tax levied 

.under the law for the time being 

in force." 

Beld‘. that the education tax under S. 84 
should bo treated as an addition to the land 
oesB and is recoverable along with the said 
land cess as an integral part of it. That being 
so, the rule did not declare that the education 
tax was ipso facto land cess or should be deem¬ 
ed vC be land cess for all purposes. [P 22 Ol] 


(b) Madras Elomcnlary Educalion Act 
(1920), S. 34 — Nf' staliilory provision to 
enable iandboldcr to collect education 
tax from tenant Landholdt-r's claim should 
be based upon the contract 

With resp,’.'*-, !<I .'ll.11‘ I' II 11 'T I'-'. Mi'l I 

inuli'r S. tl, t hi’ro is nn n .(•'•rv im'ui.;i I’l 
oiiahli'tlio lainllioliicr t" ui' f :'i i 

of it from ilu' iL'iKiu'. I'li'- I I'l in iMi f • > • .i'H 
tboi'olore, Id rocovor I'lliK'I'noii tux 1’' n i* * 
tenants, should 1>;' liasi'ii ui>>>ii a i;'iMlr.ii:r. 

, I' G Ij 

B. Sati/inuiriiinina -lor Aiipidlant. 

V. Gnvindiiriijai'hari —foi- iiojioii- 
dents. 

Judgment. —The plaintitT is Llio iji- 
pellant in both these appeals. The two 
suits filed by liim arc for tlie rccovoiy 
of rent and cess from tho ryots (dofou- 
dants). The only question in dispute in 
these second appeals is wheblior the 
plaintiff is entitled to recover one-lialf 
of the education cess which the Govern¬ 
ment has levied and recovered from him. 
It would appear from the judgment of 
the lower appellate Court, it was conce¬ 
ded on belialf of the plaintiff tliat lie is 
not entitled to recover land cess from 
the defendants. The defendants have 
set up a contract or agreement by wliich 
the plaintiff’s prcdecessors-in-title ag¬ 
reed not to collect land cess from bliem. 
That agreement was no doubt prior to 
the passing of Act 8 of 1920, wliicli is 
the Madras Elementary Education Act. 
Under S. 34 of this Act, the education 
tax can be levied in the area which is 
not within a municipality, not exceed¬ 
ing 25 per cent of the taxation leviable 
in that area, under all or any of the fol¬ 
lowing heads, namely, land cess, tax o i 
companies, professional tax, and house 
tax. This section does not specify from 
whom such a tax can be levied. In S. 34, 
it is stated that the assessment and rea¬ 
lization of taxes leviable under S. 36 
shall be in accordance with the proce¬ 
dure prescribed. That procedure appears 
to have been prescribed under a rule 
which was framed under S. 36. The rule 

is to this effect, namely, 

“ Tax levied by a local Authority under S. 34 
of tho Act under any head of taxation specified 
therein, s^jall be treated as an addition to tho 
tax levied imder the heads by the local autho¬ 
rity under the law for tho time being in force 
governing it, and shall be assessed and reco¬ 
vered along with the said tax as an integral 
part of it.” 

The question at issue has to be deci¬ 
ded upon a proper interpretation of this 
role. It must be borne in mind that this 
rule is one framed under S. 36 which 
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only relates to the pioceduie jaeseiibed 
tor assessment and realization ol the 
tax. The scope of this rule, tlierefove, 
is confined to the procedure to he adopt¬ 
ed for the levy and recovery of this tax 
and cannot l)e extended linther. It says 
that the education tax can l>e recovered 
along -with the taxes already in force, 
for instance, land cess. .This education 
ftax should lie treated as an addition to 
the land cess and is recoverable along 
with the said land ce^^s as an integral 
part of it. That being so. it seems to me 
that this rule does not declare tliat the 
education tax is ipso lacto land cess or 
shall be deemed to be land ce>s fur all 
purposes. If an amount is due to the 
Government under the Land Improve¬ 
ment Loans Act. tliat amount is recover¬ 
able as an arrear of revenue. It is only 
the procedure presciihed for the reco¬ 
very of arrears of revenue that should 
also be adopted for the recovery ol those 
dues. 

It has been hold that by reason of the 
identical procedure for their recovery, 
such dues do not become arrears of reve¬ 
nue for all purposes. Similarly, by rea¬ 
son of the aforesaid rule framed under 
jS. 3G of the Act, it cannot be urged that 
jthe education tax has been declared by 
statute to be land cess itself. In this 
view, it has to be seen whether the 
plaint’ll has got any right to recover 
liom the tenant a portion of the educa¬ 
tion tax levied from him, In the case 
of land cess, there is the express provi¬ 
sion in S. 88, Madras Local Boards Act 
14 of 1920, in proviso 2 which enables a 
landholder to recover from his tenant 
one-half of the land cess payable by 
him in respect of the land occupied by 
the tenant. But for this proviso, the 
landholder will have no right to recover 
any portion of it from the tenant, unless 
under a special contract entered into 
with him. 

^Ath respect to land cess, there is a 
statutory right given to the landholder 
to recover one-half of it from the tenant 
but as to educational tax leviable under 
^Act 8 of 1920 there is no statutory pro- 
jvision to enable the landholder to col- 
iject any portion of it from the tenant. 
iThe plaintiff s claim to recover one-half 
of the education tax from the defendants 
should be based either upon a contract 
or upon a statutory liability. Neither of 
them exists in this case. It is, therefore. 


clear, that the plaintiff’s claim with res¬ 
pect to education cess is unsustainable. 

Even if it should be held that by rea¬ 
son of the rule framed under S. 36 of the 
Act referred to above, the education tax 
must he deemed to be land cess itself or 
a portion of it, the plaintiff would still 
be prevented from recovering any por¬ 
tion tlicreof from the defendants by rea¬ 
son of tlie agreement which disentitles 
liim to recover the land cess from the 
defendants. Tlie contract seems to be 
that no land cess should be recovered 
from the defendants. If it be so, I must 
hold that there was no reservation to 
the effect that that contract should be 
conlined only to the amount which was 
then levied as land cess. Unless such a 
reservation is satisfactorily established, 
it must be inesumed that whatever 
amount was levied under the head of 
land cess was waived under that con¬ 
tract. In the view I have taken above, 
it is not quite necessary to deal with the 
contract on the basis that education cess 
is land cess itself. I have, however, 
dealt w’ith this aspect, as it was also the 
subject of arguments before me. In any 
view, the plaintiff would not be entitled 
to recover any portion of the education 
tax from the defendants. In the result, 
the second appeals are dismissed with 
costs. 

P.R.s./v.s, Appeals disn.issed. 
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Anantakrishna Ayyar J. 
Maharajah of Pittapuram —Plaintiff 
—Appellant. 


V. 


Chelikani Venkatarayanim Garu —De¬ 
fendant—Respondent. 

S. E. Nos. 18337 to 18340 of 1928, 
Decided on 18th July 1929, from decrees 
of Dist. Judge, East Godaveri, in Ap* 
peals Nos. 261, 263, 262, and 264 of 1925. 

(a) Court-fees Act, Sch. 2, Cl. 17 (b)“" 
Decree declaring distraint partly valid 
Memoranda of objection raising only 
tion of exact amount of rent due—Subject 
matter is capable of being estimated a 
money value and so td valorem fee* 
necessary—Case does not come within Ch 1*’ 

A deciee declaring a distraint partly vsiia 
was passed and the question raised in 
memorandum of objection filed was as regaws 
the exact amount of rent due and non® 
went to the root of the whole matter and ren 
dered the whole distraint invalid. ... 

Seld : that the case does not come 
Cl. 17 (b) and that it being possible to estima 
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at money value the subject matter in dispute 
in these memoranda ot objections, ad valorem 
tecs were nocessarv and not fixed fees of Ks. 

15 : 19 G. IF. N. 815, Itel on. [P 24 0 1. 2j 

(b) Madr«« Estates Land Act, S, 53, Cl. 2 
—Distraint is valid to extent of amount legal¬ 
ly due. 

A distraint can be uphold to the extent of 
the amount legally due to the landlord though 
the landlord purported to efioct the distr.viut in 
rcsp''ct of a larger amount: 98 Mail. 1140 t 
20 M. L. J. 821 and 29 Mad. 2G8, FolL^^ ^ 

P. Satud-narayiuia lioo—iov l^espon- 
dent. 

Governvicnt for the Crown. 

Judgment.—The question that has 
l)een referred to me is : avhat is the 
coiut-fee payable in respect of tlic 
meniorandum of objections in second ap¬ 
peals Nos. U1 to 144ofl9‘2S. The ori¬ 
ginal suits were instituted by ryots under 
S. 95, Madras Estates Land Act. In the 
plaint there are distinct allegations to 
the effect that proper notice was not 
served on the ryots and that the amount 
of rent due was wrongly stated in the 
demand. The first Court dismissed the 
suits filed by the ryots ; but on appeal 
by the ryots, the lower appellate Court 
came to the conclusion that the amount 
of rent due was not Rs. 4,000 and odd 
but only Es. 2,000 odd. Accordingly, 
the lower appellate Court reversed the 
decrees passed by the first Court dismis¬ 
sing the suits, and in modification of the 
said decrees declared that the distraint 
made by the landlord was not wholly 
void but was valid only to the extent of 
Es. 2,000 odd. the amount of rent found 
by it. The landlord has preferred these 
Second Appeals Nos. 141 to 144 of 1928. 
The ryots, who are the respondents, have 
filed memoranda of objections in each of 
these second appeals ; and the question 
that has been referred to me is, as I have 
already stated, what is the proper 
amount of eourt-fee payable in respect 
of these memoranda of objections. 

In order to find out what exactly is 
the amount of court-fee payable in res¬ 
pect of a document, one has to see, first 
of all, what the exact nature of the 
document is. I have read through these 
memoranda of objections, and 1 am not 
able to find any ground which goes to 
impugne the distraint proceedings in toto; 
on the other hand vvhat I find is that 
each one of the grounds taken in the 
memoranda only attacks the finding of 
the lower appellate Court as to the exact 


amount duo to tin' latidloid. 1 hu-' in\ 
decision is oonlinoil to a raso wIk'I'o it !-• 
not the whole ol ilu' <li-'liaiul. t'hat ijs 
sought lo he set h\ vniuo <'l somo 

plea whicli goes to the loni ni iho \\!i(>lo 
matter ; in tlu' presi'nl ia--e-, •'i>'"I'lee- 
tion taken hy the rvots lo ilie decre.' m 
the lower aiq-elhite Coiii t is loutiio’ 1, 

1 undeisLand the same, to tlie t|uesiioii 
of the amount ol rent due. I’hetvioro 
the question that 1 liave «gotloa-km>- 
seUisthis: is the subject mattoVid these 
memoranda of ohjections i-apaide ol be¬ 
ing estimated in money value within 
the meaning of Cl. IV (b). C'ouit- 

fccs .-Vet. Before I consider this ques¬ 
tion. it may perhaps be convenient that 
I should reler to ono or tw o sod ions of 
the Estates Land Act whicli deal with 
the question as to how lar distraint pro¬ 
ceedings could he held to lie partly valid 
and partly invalid. S. 53 (2) enacts that: 

“a pattah tondorod by a hmdliolib’r wliioh in 
tlift opinion of the Collector is partially but not 
ontirolv correct shall novortlu'loss bo enforce- 

able to the extent to which it is found to be 
correct.” 

Eefercncc w;is made hy the learned 
Guvermnent rieader, to fC. 104, Estates 
Land Act in tliis connexion. Tlie learned 
advocate who appeared for the ryots 
aigucd tliat Cl. (2), S. 53. would apply 
only to suit; (or anccpt.ciicc of pattahs 
and inuchilikas and the section could not 
apply to suits such as those I liavo now 
to deal with, namely, suits brought 
under S. 95 to set aside distraint pro¬ 
ceedings. I find on a reference lo the 
case of Rfuihnnalha llao v. Vdlamnonji 
OoiDideji (1), that this very (luestion 
came up for consideration before two 
learned Judges of this Court, Oldfield 
and Sesliagiri Iyer, JT., and both of them 
came to the conclusion that tlie applica¬ 
tion of the section was not confined to pat- 
tah suits, as is now contended for hy the 

learned advocate on behalf of the rvots. 

% 

1 need not go into the details of the rea¬ 
soning of the learned Judges, for the 
said decision is l)inding upon me. It was 
held in that case tliat a distraint could 
be upheld to the extent of the amount 
legally due to the landlord though the 
landlord purported to effect the distraint 
in respect of a larger amount. This is a 
decision under the present Estates Land 
Act, and consequently is a direct autho¬ 
rity on the construction of the section 
(1)‘[1915] '98 M.adVll40=27 M. L.'J. 597=25 
I.C. 941=1 M. L. W. 934. 
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in qucKfioii. I mi\ iii't quote one '«“n- 
tencr. Iroiii ihe jiulgnieiir <>f Seshiij’iri 
Ayyar, i.. lit ]i. J11-i of tin; rf»jiovt it 

woiilil ^ervf'," his rjO]-(l<jni' «ays ; 

■‘no piirpi^^c tli*-rcf(iro i.(. -'met iti (1.(2). 
S. >3, tliat lan'llf'i'il (’■nii t-nif-Tri' his diiia 
for ronfc in a r-^vaniif* Crnirl in sn far .i? tli*’ 
pattali fsi'rr'ctly iTs i*. If tli-'' ^'Cisiilns 
prior tothfi f nid Art >-.\\\ furnish '\ny 

assistanr-’, i t,'.'] iin tloiih'. [,h.»t. 'hf»y w.-nld 
support this rntirln-^inn of mill''. Trior t -0 the 
passing of thr U'^w A' l-, ' hr* pirdvitiiuiu*. vi-'w 
was that, a distraint, for an r-xross amount 
slmnld not bo avr.idod aliogotlior." 

Before the Estates riind Art no rioubt 
tlierc was some (litlerenf** <if oiiinion on 
tills particulai point hut as reniavK'e'l f>y 
Seshafiiri Ayyar, J., the predominant 
view was tliat a disUainl would he valid 
to the extent of the rent projterly due. 
In VniJ:ntiikri<ih>tti I’llhii x. Mutlin^ihi 
lieihJi (^A), Sir Arnolit WIn'te, f,-E and 

Krishnan, .f,. say as follows: 

“It is argnod that tho attachnirnt is bad as 
it was for a larger amount than what the Dis¬ 
trict Judge held to be due. It has boon held 
by this Court in recent cases that the attach¬ 
ment is good for the amount actually duo. A 
case of sale stands on a different footing from 
a case of attachment. The rase before us is 
only one of distraint, not of sale.” 

The learned Judges lield that the dis¬ 
traint was valid to tiic extent of the 
proper amount of rent due. A similar 
view was also taken in Bhtipatirazu v. 
lidnosavii (J), where the di.straint was 
made in resiiect of a sum of Rs. 44-6-0, 
whereas the amount due was only 
Rs. 22-J-O, just half the amount claimed 
by the landholder ; and the Court held 
that the distraint was valid to the extent 

of Rs. 22-3-0 found by tlie Court to be 
properly due. 

, Having regard to the predominant 
view that prevailed in Madras prior to the 
enactment of the Estates Land Act, and 
having regard to the decision in Raghu- 
tmtha Rao v. VeUamoonji Goun^an (1) on 
S. 63 of the present Act, there could be 
no doubt on the question that it is open to 
Courts to declare a distraint valid in part 
and invalid in part. The decree of the 
lower appellate Court, in the cases before 
me, as I have mentioned already, declared 
the distraint to be valid to the extent of 
Rs. 2,000 odd. It is against such a de¬ 
cree these memoranda of objections have 
been filed, and as the memoranda raise 
on question that goes to the root of the 
whole matt er and render the whoU 

(3) [1900] 23 Mad. 268. 


tiiint invalid, and ^ince tlie grounds' 
rai-io only qu<'>*tion as regards the exact' 
amonr.t of rent due, I think that the' 
i.'^ i case which does nob come 
wit.hin (1. 17 (h), Sch. 2. Court-fees Act.; 
The conclusion J have come bo is that it' 
is pns.sihic to estimate at a money value, 
the sulqect matter in dispute in thesel 
monvranda of olijections. On the side, 
of tlie Crown mv attention was also 
drawn to Cl. s, S. 7 of the Act w'here the 
legislature deals with suits to set aside 
attacliment of lands as capable of being 
so valued. The case in Bunuari Lai v. 
Slu’o Sonknr .V/.wrtr (4), was also quoted 
as throwing light on the question as to 
what exactly is the meaning to be at¬ 
tached to the words “capable of being 
estimated in money value,” occuring in 
Cl. 17 (h), Court-fees Act. 

For the reasons I have mentioned, I 
have come to the conclusion that the 
mcmoi'inda of objections in the cases be¬ 
fore me are capable of being estimated in 
money value, and consequently the 
court-fee payable in respect of the same 
is not the fixed foe of Rs. 15 bub an ad- 
valorem fee on the value of each of these 
memoranda. The learned advocate for 
the ryots will be called upon to specify 
the value of these memoranda and pay 
ad valorem fee thereon, within a month. 

r .R.s./p.R, _ Order accordingly. 

(7) [1909} 13 C. W. N. 815=1 I. C. 670. 
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Coutts-Trotter, C. J., and 
Anantakrishna Ayvar, j. 

Official Assignee of Madras —Appel¬ 
lant. 

V. 

{Devakotlah Nagarathar Sri) Minak- 
ski Vidyasalai Paripalana Sangavi^ 
Respondent, 

Original Side Appeal No, 82 of 1927, 
Decided on 15bh March 1929, from judg¬ 
ment of Waller. J., D,/- 20th September 
1927. 

^ Trusts Act S. 66—Trustee wrongfully m**' 
mg trust property with his own—HU estate 
becoming insolvent and hence unable to pay 
debts as they fell due—Co-trustees are enti* 

tied to preferential charge over hU outstand¬ 
ing debts. 

If a trustee mixes up trust property with his 
own without the consent and knowledge of his 
co-trustees and there are no tangible assets 
which he can be said to have purchased, the 
benoficiarios are entitled to a charge over the 
whole fund. [P 28 C iJ 
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Tho trustees managiug a school had handl'd 
over a part o( tho trust property to a co-trusloe. 
who wrongfully utilized it for his own business 
which coming to a standstill, his estate be¬ 
came insolvent, and he could not pay the debts 
as they fell duo though he had large outstand¬ 
ing debts due to him. 

Held: that the co-trustces were not relegated 
to the position of unsecured creditors but were 
entitled to a preferential charge over tho out¬ 
standing debts; In re, Hnllet Co. Ex Parle 
Plane, (1894) 2 Q. B. 237, Pennell v. 

Deffell 4 De GM.G. 372, Foil.: In re. llalletrs 
case, IS C/i. Dn. 696 and SiJicfair v. Bnnij- 
ham, (1914) A. C. 398, Ref. and 23 

M.L.J.m.Rel.on. [P'26 0 1,2] 

S. Doraistca7ni Iyer and V. Varada- 
raja Mudaliai —for Appellant. 

V. V. Srinivasa Iyengar, N. Baja- 
gopal Iyengar and S. G. Sadagopa U'nda- 
liar— for Respondent. 

CouttS'Trotter, C. J. —I have so 
little con6dence in my own ability to 
decide correctly a case involving wide 
principles of equity, that I am relieved 
to find that the amount here at stake is 
sufficient to enable an appeal to be taken 
to a higher tribunal. I approach this 
case with much more than the diffidence 
expressed by Lord Sumner in Sinclair v. 
Brougham {!), and feel myself under the 
ban expressed by Thesigar, L. J., in 
Sallett's case Knatchbull v. Hallett (2), 
as to the unlikelihood of common law 
Judges even of the eminence of Lord 
Bramwell being able to understand any 
but the simplest and most firmly estab 
lished of equity doctrines. 

\ My duty is simply to set out the 
facts which are practically undisputed, 
and to apply to those facts the princi¬ 
ples I conceive to he laid down by the 
decided cases as best as 1 can. 

Mr. Ramanathan Chetty was a Nattu- 
kottai Chetty carrying on the usual busi¬ 
ness of a banker and money lender. He 
was also a member of a body who conduc¬ 
ted the affaii's of an endowed School at 
Devakotta. A large sum of money was 
in the hands of the trustees on behalf of 
the Bohool and they entinsted to Rama- 
natha’s custody a part of it amounting 
to some Rs. 40,000. In respect of that 
he was clearly in a fiduciary position. 
He put that sum into his own business 
without the knowledge or consent of his 
co-trustees; his business came to a stand* 
still, and he was adjudicated an insol- 

■ (1) (1914] A. C. 398=83 L. J. Ch. 465=30 
T. L. B. 315=58 S. J. 302=111 L. T. 1. 

(2) [1880] 18 Ch. D. 696=49 L. J. Ch. 415=28 

. W. B. 782=42 L. T. 421. 


vent un ‘20ili .Inly The cstati! u 

insolvent in l!i<' -i iis.' that it eoiihl not. 
meet itsdol'ts asiii< \ I<11 -Iik'. but it 
had verv consi<]i‘iabb' I -, milsi mdin;' 

. C7 

in the form ol licmk ib-l.'', n'li Ibo'ie 
assets will doulith.-i^ in lime !.«' < al!. 'i, 
The sole (luosl ion bel'nn. u> i-^ 
the bankrupt’s co-trustri's ;U(' lolc^aU i 
to t)ie position of ordinary cvcditois in 
tho insolvency, or aro entitloil to say 
that tliey stand on a liiglier fooling and 
arc entitled to a charge on that whole 
estate in priority to other creditois on 
the basis of following their inoniAS 
which have been misapjiropviated to tho 
fund in which they must ho supposed 
to have been sunk. 

I have most carefully perused tlie 
cases that the diligence of coun.sel has 
placed before us; and I wish to express 
my indebtedness for tlie assistance they 
have given us. The guiding principles, 
as I conceive them to he, are laid down 
in two great judgments, tliat of Jossel 
M. R. In re, Ilalhtt (2), and that of Lord 
Haldane in Sinclair v, Brougham (1). 
I do not propose to examine the early 
common law cases, though they have 
been cited to us, because, as Jessel, M, R. 
points out, the Judges were then domi¬ 
nated by the idea that money being 
unidentifiable, it could in no case be 
followed, a doctrine eliminated by 
“modern equity,” to use his own lan¬ 
guage. I take these propositions to be 
indisputable; and in stating them I use 
throughout for brevity the term ‘trustee’ 
to cover all cases of persons who stand 
in a fiduciary iiosition and ‘cosbi qiie 
trust’ to cover the eases of all those 
towards whom the persons 1 have called 
‘trustees' stand in that position. 

That if the trusteo keep.s the sums 
entrusted to him entirely separate from 
his own moneys, as by putting them in 
cash in a bag, to use Sir G. Jessel’s in¬ 
stance, or by putting them into a sepa¬ 
rate account at a Bank, the cesti quo 
trust can follow thorn. 

That if the trustee can be shown to 
have converted the trust money into a 
specific thing such as a piece of land, 
or a definite parcel of goods remaining 
in his possession, the cesti que trust can 
take that land or those goods as re¬ 
presenting his money or claim a lien on 
them for the money expended on the 
purchase. Then comes the more common 
case where the trustee has mixed up the 
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tiu>t money with his own. I tliinlv 

lierc it i> clcailv that. 

11 the trustee has bouglit laml or goods 
out of moneys which arc partly liis own 
and iiavtly tliose of the cesti nue trust 
the ocsti quo trust can claim a cliarge on 
tlic I'loperty for tlic amount ol liis lands 
which was expended in the purcliasc. 
That is not always easy of ascertain¬ 
ment, and the working rule appe'ars to 
be that if the trust moneys liave dis- 
appeared and no residue is left, the cesti 
que trust will he entitled to a cliargc on 
the whole until it is ascertained what 
])ortion of the j)urcluse moneys was con¬ 
tributed l-v the ti'ii>>tcc out of his own 
Kinds and not out of the trust money, 
the onus lieing ca«t on the trustee to 
prove what portion came from his own 
Kinds, When that is ascertained, the 
cesti que trii-st will only have a lien on 
the property for the amount ascertained 
to he due to the misuse of the trust 
moneys. 

Then arises the case where the trust 
moneys have not only been mixed with 
the trustee’s moneys, but where there is 
no tangible asset which could be alleged 
to have been acquired with the tru«t 
funds wholly or partially. This is the 
case liofore us, because liere wliat the 
trustee did was to put the trust moneys 
in his hands into his own business, and 
subject them to all the fluctuations of 
that business and ibis clear that the 
business was so unsuccessful that the 
actual funds in the hands of the Official 
.Assignee as at this date realized amount 
to nothing. It was strenuously argued 
by Mr. Dbraiswami Aiyar that in such 
circumstances the Court could not give 
a preferential charge over prospective as 
.distinct from actually tangible assets of 
|the business. That argument ultimately 
iSeems to me to imply that a trustee has 
jonly to put trust moneys into a business 
.and then and there the cesti que trust 
|is debarred from invoking the equitable 
doctrine, and sinks to the position of an 
unsecured and unpreferred creditor of 
the estate. That view seems to me to 
|have been negatived so long ago as 1853 
by the judgment of Turner ,L. J. in 
Pennell v. Deffell (3). At pp. 388 and 
389 the learned Lord, Justice takes the 
lyery cause we have to consider as a clear 
jillusbration of a case to which the equi- 
i table doctrin e would apply. 

(3) 4 De. Q.'il. & G'.’37i 


We were much pressed with the case 
of In re, lUiUeti k'Co. Ex parte, Blane 
(-1) After a careful consideration of 
that "case. I think it decides no more 
than this; tliab a paper adjustment can* 
not he treated as a passing of moneys of 
the cp^ti que trust into the hands of the 
trustee. On p. 242 the point is first and 
emphaticallv taken by Davey, L. J. 
Mr. Muir Mackenzie in argument had 


:aid; 


Jc Co.” 

D.ivey L. J. then said: 

‘•.No; .ill that happened was that they got a 
(•redio for tint nmoiuit.” 

I read the judgments which follow as 
proceeding on those lines viz., that 
while you can follow money, you cannot 
follow a mere hook adjustment. 

1 think tiiat the learned Judge came 
to tile right conclusion and that this 
appeal sliould he dismissed with costs, 
payable by the Olticial Assignee out of 
the Estate. Certificate for two counsels. 
Oificial Assignee to take his costs out of 

the estate. ^ * i t a 

Anantakrishna Ayyar, J.— 'M. A. 

R. N. Ramanathan Chettiar, a Nattu- 
kottai Chetty carrying on money lending 
transaction under the firm name of 
M. A. E. N. Ramanathan Chettiar, was 
a member of the committee of the Naga- 
rathav Sri Meenkshi Vidyasala Paripa- 
lana Sangam and also the treasurer of 
the Sangam. The Sangam is compen¬ 
diously called “Nagarathar School, Ceva- 
kottai". In his capacity as treasurer, 
Ramanathan Chettiar collected various 
sums subscribed for the school which 
the Sangam was maintaining. He paid 
these sums into his own business, and in 
1925 the firm was adjudicated insolvent. 
At that time there stood to the credit of 
of the trust in his firm's books a sum of 
over Rs. 40,000. The Committee of the 
Nagarathar School, Devakotta, claimed 
that the said amount should be paid in 
full by the Otficial Assignee in prefer¬ 
ence to the other debts due to other 
ordinary creditors of the firm. . The 
Official Assignee passed an order on 
25th May 1927 to the effect that the 
relationship between the Nagarathar 
School, Devakotta and the insolvent was 
that of a debtor and creditor and no 
more. The Official Assignee went fur- 

ther and held that: ____ 

(4) [1894] 2 Q. B. 237=63 L. J. Q. B. 579=42 
^Y. R. 305=1 Manson 25=70 L. T. 961. 
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“oven assamiug for the purpose tint tbo 
insolvent was in a fiduciary relationsliip and 
that he acted improperly in iavcstini’ tlu* 
moneys of the school in his firm, the same 
could not be identified or earmarked. When 
the firm was adjudicated insolvent there was 
no cash and no part of the assets could be 
followed by the beneficiary." 

The Oflicial Assignee accordingly held 
that the school authorities were in no 
better position than the other unsecured 
creditors ‘of the insolvent and that they 
could not claim any preferential pay¬ 
ment. 

The school authorities appealed to the 
learned Judge sitting in insolvency 
against the order of theOlUcial Assignee. 
The learned Judge Waller, J. allowed 
the appeal and gave the school autho¬ 
rities a first charge for the full amount 
of their claim, on the realization of the 
debts due to the firm of the insolvent. 

The Official Assignee has preferred 
this appeal against the order of the 
learned Judge and contends that the 
school authorities are not entitled to 
rank higher than the ordinary unsecured 
creditors of the insolvent. 

Before discussing the question of law 
raised by Mr. S. Doraiswami Iyer the 
learned counsel for the appellant, I think 
it is better just to refer to the finding of 
fact arrived at by the learned Judge. In 
the course of the judgment the learned 
Judge has recorded the following ad¬ 
mission made before him by the counsel 
who appeared for the Official Assignee; 

“Mr. S. Doraiswami Iyer for the Official 
Assignee coDccdcs that, he is unable to support 
the view that the relation between the insol¬ 
vent and the trust was one of debtor and 
creditor. He admits that Ramaiiatban Cbetty 
was a trustee and received the trust funds as a 
trustee and mixed it with the funds of his own 
business." 

As a trustee of the Nagarathar School, 
the insolvent was entirely in the wrong 
in utilising the trust funds in connexion 
with his own business. As the learned 
Judge remarks; 

"there can be no question as-to the wrongful 
nature of Ramanathan Cbetty's action, for the 
mingling itself was vrrongful." 

The question then is whether the 
beneficiary (the school) is entitled to a 
first charge on tlie trade assets of Hama- 
nathan Chetty’s firm. S. 66, Trusts Act 
(2 of 1882) enacts as follows; 

"Where the trustee wrongfully mingles the 
trust property with bis own, tbo beneficiary is 
entitled to a charge on the whole fund for the 
amount due to him." 

The learned counsel for the appellant 


funten«l< th;i( the I'rivt'riiivy is ciititlcd 
to IV chaigo Ini the luist iiioney niily if 
he can trace it u> a sp-citic Innil. Tho 
trust fuiuls li;ivf Keen ufiliz- 

cd hv tho iiisulvciit ill i cini'V'! c with 
liis money lending lui-'iiu--'. ll out 
now jiossihle tti >.ay winch p n' <;l ir 

asset duo to the linn rcj'ic'.cnl-; liic iru-t 

^ • s 

moneys. In tlu'so cucimi-i uu-cs it is 
argued for the Otlioiivl A>'i.^ncc ili.ittho 
beneficiary is ontilled onlv to ian!\ as an 
ordinary creditor along with the oilier 
creditors of tlie insolvent. In -npi.ort 
of his contention tlic learncl conti'^ol 


strongly relied on In rc, IlnUctt \ t ma- 
pan]!. er parte Bhtnc (1). The fcdlow- 
ing iiiissage on i>. 244 in tho iudgtnent of 

Lord Justice Lopes was lelied iipon: 

"If trust money tMii ii- triL'Od it is liildo to 
be fallowed by the trustee and will not piss to 
the trustee in iMiikrnptcy: but if it has been 
mixed up with other mciicv so .as not t'i be dis¬ 
tinguishable, it c.iniii't b? ftdiowi'd. 

This case, however, lias been under¬ 
stood by text-writers as aullioril\’ lor 
the proposition that in the case ol moneys 
there must be in fact a jiaymcnt, since 
“the doctrine of following ' depends upon 
identification ol the subject matter; and 
where money not actually received was 
credited to an account, tlie doctrine was 
lield inapplicable: Godefroion Trust and 
Trustees, Edn. 4, pp. 564 and 565, In 
Lewin on Trusts, Edn. l‘i, p. 1155 it is 
stated as follows: 

"In order, however, that the rule as to fol* 
lowing trust money should apply, there must be 
something specific which is cap.ablc of being 
identified as that into which the money has 
been converted, and where a transaction has 
been carried out by a sot ofi in account so that 
no cheque, note, coin or credit has ever passed 
or existed in specicie, the doctrine is inappli¬ 
cable." 

Turning to tlie judgment delivered In 
re, Hallett fc Co's case (4) we find that 
Lord Esher (Master of Rolls) says at 
p. 244. 

"Hallot & Company did not in truth receive 
any money; they entered into a transnetion 
with Hewitt and Company, the result of which 
was that no money passed. . . . Hallett and 
Company did not in fact receive any money or 
tender of money or anything tangible which it 
would be possible to follow or to lay hands 
upon—all that can be shown is a settlement of 
account; and a settlement of account cannot 
be followed.” 


Similarly Lopes, L. J. says: 

"So far as regards the following of this sum 
of £ 1,600 tho attempt fails at the first stage, 
for that particular £ 1,C00 was never received 
by Hallett & Company; no money had passed; 
there bad been a mere settlement with Hewitt 
& Company. Then again this specific sum 
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Siniilai'ly afc \\ 245 
makes similar remarks: 

“Tliis moiK’v was not 

tV L'ominuy) in any 
matorial to the pro-^eiit 
rocoived by tliom in H’'’ 

com; tlicre w.is no I'lvrlir .?:^i't)ng in spocio; 
noMiing which the ecsti qne trust coiihl follow 
oH'I sav that r.lie property hi-i Iven converted 
into." 

Tlicrforo, thccase In re, IlaHelt k Co .« 
case (4) could be distinguished on the 
ground that in tliat case it was found that 
the very first step that the beneficiary 
should prove in such cases, namely, tliat 
the trustee received moneys of the hene- 

V 

,ticiary was not proved. On tlie otlier 
hand authority seems to l)e fairly clear 
that where a trustee wrongfully mingles 
the trust property wir.h his own, the 
^beneliciary is entitled to a charge on the 
whole fund for the amount due to him: 
S. G6, Trusts Act, Halsbury s Laws of 
England, Vol. 28, p. 207, Ss. 415 and 416. 
It was admitted that where trust money 
is wrongfully laid out in the purchase of 
specific real or personal property, the be¬ 
neficiary can elect to have a charge 
upon it for the amount of the trust 
money: see authorities referred to in 
para. 415 of Halsbury s Laws of England 
Vol. 28. If therefore the trustee in 
this case had purchased a going concern 
of another, with the trust funds, then 
the beneficiary ^YOuld have an option 
either to take the purchased property or 
elect to have a charge upon it for the 
amount of the trust money. If instead 
of purchasing a going concern, the trus¬ 
tee wrongfully utilises the trust money 
for starting a business, or for carrying on 
a business of his own, then it would 
seem that the beneficiary is entitled 
equally to elect to liave a charge upon 
the assets of the business for the amount 
of the trust money. 

It was, however, contended by the 
learned counsel for the appellant that 
the doctrine of following trust property 
is not applied, and could not in the 
nature of things apply when the trust 
funds are wrongfully applied by the trus- 
tee in a trade or business. If the doct¬ 
rine is not confined in its application to 
cases of mingling of trust moneys with 
the trustee s own money where there is 
a mingled fund available if the doctrine 
also applies to cases where with the 
money of the beneficiary the trustee 


wrougfiillv buy^ other property, and if 
the l.em-liciary could in such cases claim 
to have a charge on such property to the 
uxient (d the tru>t money utilised wrong¬ 
fully by the tnislee, I am nob clear why 
bliedocUinc sliould not apply when the 
trustee instead of utilising the trust 
money lor tlie purchase of property utili- 
208 it in a trade or Inisinessof his own. 
Having regard to the findings in the pre¬ 
sent case and to the admission made on 
the Olhcial Assignee’s behalf, as recor¬ 
ded liy the learned Judge, there is no 
dilliculty as regards facts in the present 
case: for as already mentioned, it was 
admitted before the learned Judge on 
behalf of the Oflicial Assignee that 

‘ RamanathanChetty was atrustee and recei- 
VL'd the trust fund as a trustee and mixed it 
with the fluids of his own business.” 

Tlie learned counsel for the respon¬ 
dent cited to us the case of Fennel v. 
Defell (3) at p. 558 (of 43 J?.)Lord 

Justice Turner, observed as follows: 

“It is, I apprehend, an undoubted principle 
of this Court that between cesti qua trust and 
trustee, Aall parties claiming under the trustee 
otherwise than by purchase for valuable consi- 
deratiou without notice, all property belonging 
to a trust, however much it may be changed or 
altered in its nature or character, and all the 
fruit of such property, whether in its original 
or in its altered state, continues to be subject 
to or affected by the trust, and from this 
ciplel do notunderstandtheJIasterof the Rolls 
to have in any degree dissented. Several cases 
illustrating the principle wore cited in the 
argument, bub perhaps it cannot bo better 
illiistvated than by referring to a case of fami¬ 
liar, almost daily, occurrence, the case of trust 
moneys employed in trade. An executor of a 
deceased partner continues his capital in the 
trade with concurrence of the surviving part¬ 
ners, and carries on the trade withh them. 
The very capital itself may consist only of 
tho balance which at the death of the 
partner was duo to him on tho result of the 
partnership account. That capital may have 
no existence but in the stock in trade and 
debts of the partnership. The stock in trade 
and debts may undergo a continual course of 
change and fluctuation, and yet this Court 
follows the trust capital throughout all 
ramifications, and gives to the beneficiaries of 
the deceased partner’s estate the ’fruits de¬ 
rived from that capital, so continually altered 
and changed. We have hare, I think, the 
most perfect instance of the extent to which 
the doctrine of “ following trust property 
has been carried by the Court, an* instance, 
too, wdich exemplifies the difficulties with 
which the Court has felt bound to grapple fo® 
the purpose of carrying out that doctrine 
nothing can be more difficult, nothing more 
inconvenient, than to follow out such a case 
to its results.” 

We were also referred to In re, 
leti’s estate (2), to the judgment of Jessel 
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(Master of the Rolls) at \\ 707 Et 
Sequa; the decision of the House ol 
Lords in Sinclair y Brougham (1) was 
also referred to and several passages 
from the speeches of the learned Lords 
■who took part in that case were read 
to us. For example at p. 438, Lord 
Dunedin’s speech, the following passage 
occurs. 

“ Now there are ccrt,\iii situations, of which 
Hallett’s case is an example, where the one 
eharing party has a right to say to the other, 
it is not in your mouth to say that the assets 
are not all mine to the extent of my full 
claim. I do not think this is one of those 
positions. Neither party is here in any fidu* 
clary position to the other. ” 

Similarly,, passages at p. 418 in the 
speech of the Lord Chancellor (Vis¬ 
count Haldane) were also read to us. 

1 think that some of the passages 
occurring in the above case could be 
construed as laying down the principle 
contended for by the respondent, though 
it may be said that the point for deci¬ 
sion before the House was quite a dif¬ 
ferent one, and that.the learned Lords 
were not considering the exact point 
now before the Court. 

In Perry on Trusts, Edn. 6, Vol. 2, 
para. 828, p. 1364, it is said that : 

• " to entitle the trust creditor to preference, it 
must at least appear that the funds remain* 
ing for distribution contain the proceeds of 
the trust. " 

Again in para. 838, it is mentioned 
that: 

“ if the executor of a deceased partner is also 
the surviving partner and he continues the 
deceased partner's capital without authority in 
the business, and changes the property many 
tiroes over, the Court follows the trust fund 
through all these changes and gives the 
benodciarioB of the deceased partner's estate 
the capital and all its proceeds or gains in the 
business in which it has been employed. " 

The only Indian case, I am aware of, 
which is somewhat similar to the pre¬ 
sent case, is that reported in Mulrazii 
Lakshmi v. Official Assignee of Madras 
(6) decided by Sadasiva Iyer and 
Napier, JJ ; 

" Where a joweller who was entrusted by 
the claimant with sovereigns and gold to be 
made into a jewel for him converted the same 
into cash and subsequently became bankrupt, 
and after the OfTicial Assignee took charge of 
his estate, the owner of the sovereigns and 
gold put forward a claim that be was entitled 
to a preferential treatment and to get out of 
the estate the full value of the sovereigns and 
gold entrusted by him to the bankrupt, ’’ 


ViDYASAT.AI San<;AM 

tlu‘ Court I r.ui-;a('l io'i i n 

tlio c-laiiuant and ihr ).‘\V''ll.-c cHinaiiili'd 
to a liailini'nt and '!'a( ih'- j' V.'dli i Ix.-- 
came in n-tn'i' a ri'isi'x- i v liiL- 

clainianL in i-opiic" o! iii< "V. i•’'n;. 
and gold oiitiu>ti.‘d to hiin, a 
was no (’Vidonc-o, in that 11,;' 

sovoroigns and gidd Idiiihd a i-iMt i'r. - ; 
the cstato taken li h. t h. 

Ofilcial Assignee and as tlnne was nolh- 
ing to identily the saine, t he f’('lu • heM 
that the cdaiinant was ihpI nuiih'd lu 
the benefit of tlie dcx-fi ine of . i ing 
and quasi change, and therefore I " any, 
preferential payment. Sadasiva lyei, J., 
at p. 41, says : 

‘‘ If in this case I could b.avo found niy 
wav to decide that the assets taken po?:»-.‘Ssioii 
of by the Official Assignee did includi.'. or must 
have included, the gold or the v.ilnc of tho 
gold contained In the sovereigns and the bar 
given by the petitioner to the insolvent, I 
would be inclined to apply the doctrine of 
tracing and the doctrine of quasi charge oven 
to the full limits indicated by Lord Dunedin 
in his judgment in the recent House of Lords 
case but 1 do not sja my way to differ from the 
findings of Bakesvell. J.. that tho petitioner 
has failed to show that the gold or the price of 
that gold was invested in or formed p.irt of 
any of the assets taken possession or l;y the 
Official Assignee. ” 

Again the learned Judge adds ; 

“ On the finding then that none . of the as* 
sots found with the insolvent is proved, 
directly or oven by a remote fact from which 
a reasonable inference could be drawn, to 
have contained any portion of tho petitioner’s 
gold or could have been acquired with the use 
of the proceeds of that gold, I must and do 
confirm the order of the learned Judge. ’’ 

The principle would seem to be that 
a wrong-doer cannot bo permitted to 
take advantage of his own ^Yrong and 
that no wrongful act of the trustee could 
prejudice the right of the beneficiaries, 
in cases like the present. 

I am therefore of opinion that the 
learned Judge was right in holding that 
the principle of following trust property 
applies to the facts and circumstances 
of the present case. 1 would therefore 
dismiss the appeal with costs. Costs to 
be realized from the estate. Certificate 
for two counsel. The Official Assignee 
is entitled to take his costs from out of 
the estate. 

P.B.S./p.R. Order accordingly. 


[19153 28 M. L. J. 403=2 M. L. W. 819 
29 I. C. 87=(1915) M. W. N. 262. 
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V. 

]'<hhhi'li ^id.lximnv'i an-l nthrf'. Poti* 

tio’iL'i'—Ro-'i'i'iidont-s. 

Ai>po;Ll No. 432 ot l!i‘27, Decided on 
2.jih Au^nsL L029, from ord. r ol Sul)- 
Jud^'e. Vi/i';.Lj):it;un, 1> - Mill (.)clolier 
1927,inE. P. No. dliol P'-jT. 

(a) Civil P. C., 0. 20. R. 12-Order passed 
by Court in contravention of O. 20, R. 12. is 
not nullity owing to total want of jurisdic¬ 
tion—It is mere irregular exercise of juris¬ 
diction—Executing Court cannot go behind 
the decree—Execution—Decree binding. 

If the Court fails to conform to the provi¬ 
sions of 0. 20, H. 12, i: is impossible to liold 
that the defect is one of inherent iocomj_>o- 
tenev. If it passes an order in contravention 
of that provision, it is not a nullity owing to 
total want of jurisdiction. That the Court is 
competent to award mesne profits cannot bo 
doubted, but in exercising that undoubted 
jurisdiction, it adopts a wrong procodiiro. 
Thus, it if a case of more irregular exercise 
of jurisdiction ; and from this it follows that 
the exccutiug Court cauuot go behind the 
decree to which it is l>ound to give effect in 
execution ; .1 /. R. 102'J Bom. 217, Ri'J. on. ; 

37 1. C. 907. Douhted. [P 31 C 1] 

(b) Civil P. C., O, 20, R. 12-Applic8lion 
for enquiry into mesne profits made by 
execution petition—Court can treat it as 
application in suit—Civil P. C.. S. 47 (2). 

Where tlircugti an error in the decree an ap¬ 
plication for an enquiry into mesne profits is 
made by an execution petition, and no further 
point is involved such as limitation, it is 
clearly open to the Court to allow a mistake 
of this kind to bo repaired and treat the peti¬ 
tion as an application in the suit ; A. I. B. 
1924 Mad. 473, Ref. [P 31 C 2] 

5{t(c) Civil P. C., 0, 20. R. 12—Power to 
grant future mesne profits vests in Court— 
Unqualified decree must be construed to 
have granted past and subsequent profits. 

Whether tho plaint contains or not a claim 
to future profits, the power to grant thorn 
vests in tlic Court. Suhsequent piofits as tho 
very term implies arc profits accruing sub¬ 
sequent to tho institution of the suit. There 
is no cause of action as regards such profits 
at the time of tho filing of the plaint. It is 
by virtue of a special provision that such pro¬ 
fits can be claimed ot awarded. In short, tho 
decree, when it awards mesne profits without 
qualifying words, must bo construed to have 
granted past as well as subsequent pro¬ 
fits ; 8 Cal. 178 (P. C.); 43 Cal. G60 ; 12 W. R. 
75 and A.I.R. 1927 Cal. 182 ; Rel. on. : 2 I.A. 
219 {P. C.), Expl [P 32 C 2] 

(d) Civil P. C,. O. 20, R. 12 Court order¬ 
ing that mesne profits be determined in 
execution proceedings — Court should be 


held to intend to award mesne profits and 
decree holder is entitled to claim them. 

Wil l' .1 'In'r-'.' sivs "i*; is further ordered 
th.af mosn • profits bo dovcrmined by a separate 
enquiry in oV'Ccutmii proceedings", though 
tlicr.' aro 110 express words awarding mesne 
profits to sh ‘d.'cr.v-holdc-r, to moke tho decreo 
ooiisistvnt witli i:s;lf it must bo hold that the 
Conr* int’nded to awanl mesne profits and 
that the decr'O-holdor is entitled to claim them 
if ther- are no otlier olijoctions in his way for 

doing su. 33 C 1] 

7'. V. Govindaraja- 

cJi’tii ami H. I*. iMiynannrnsu —fof Ai> 

pell Hit-;. 

(r. L.i}:<}nH<nino and Y. Siiryanara- 
youn — loi Kosqjondents. 

Venkatasubba Rao, J.— The point 
arisen in execution : Is the plaintiff en¬ 
titled to mesne profits under the decree ? 
Tho learned Subordinate Judge has up¬ 
held tiie plaintiff's claim and the cor¬ 
rectness of liis order is called in ques¬ 
tion in this appeal. 

A few facts may be stated. The plains 
tiff, wiio was a minor at the date of the 
suit claimed her deceased husband’s pro¬ 
perties from tho defendants, who were 
alleged to have been in unlawful pos¬ 
session. Her husband died in 1913 and 
the suit was filed in 1919. Judgment 
was delivered for the plaintiff on 10th 
February 1922, directing delivery of 
possession of certain immovable prOf 
perties. The judgment contains a fur¬ 
ther direction which is now material. 
It runs thus : 

" Tho mesue profits will be detormiued by 
a separate enquiry in execution proceedings". 

An appeal a'. S. No. 220-of 1922 was 
taken to tho High Court and in 1925 the 
judgment of the trial Court was con¬ 
firmed subject to a slight modification, 
which I need not notice. 

The plaintiff applied to the lowei' 
Court (on Gth April 1927) by way of 
execution of the decree, for mesne pro¬ 
fits past and future ; in other words, 
she filed an execution petition claiming 
those profits. The learned Subordinate 
Judge, as I have said, has made an order, 
dated 13th October 1927 in her favour. 
The appellants attack that order on five 
distinct grounds, and I shall proceed to 
deal with each of them. 

It is first contended that there is no¬ 
effective decree in respect of mesne pro¬ 
fits capable of execution but the direc¬ 
tion to which I have referred awards 
profits by necessary implication. The 
order directing enquiry into mesne pro¬ 
fits* necessarily involves an award of 
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those profits ; for, why should thoio ho 
an enquiry unless the profits were as¬ 
sumed to have been awarded The 
decree must be construed in a reason¬ 
able sense and as Mr. Lakshmanna for 
respondent 1 points out, should a diffe¬ 
rent view be taken, the direction in the 
decree would be entirely futile. Tliis 
is a result that every Court must avoid, 
if possible. 

it is next contended that under the 
Code of Civil Procedure, it was in excess 
of the Court’s powers to direct an en¬ 
quiry into profits in execution proceed¬ 
ings. On this point, the present Code, 
departing from the previous one, clearly 
lays down that mesne profits sliould be 
awarded by the decree itself, implying, 
that the enquiry should not be post¬ 
poned to the stage of execution. But 
unfortunately, Courts in the mofussil 
frequently frame their decrees, as if the 
old Procedure Code is still in force in 
this respect and this repeatedly leads to 
trouble. While deploring this practice, 
•we must still ask ourselves, is it a ques- 
tion of complete want of competency, 
or, of erroneous exercise of jurisdiction ? 
The distinction between absence of juris¬ 
diction and irregular exercise of juris¬ 
diction has been frequently pointed out. 
If the Court fails to conform to the pro¬ 
visions of 0. 20, R. 12, it is impossible 
to hold that the defect is one of inherent 
incompetency. I agree with Lakshmi- 
bhai Y. liabji Bikhaji (1), and hold that 
if a Court passes an order in contraven¬ 
tion of that provision, it is not a nullity 
owing to total want of jurisdiction. That 
the Court is competent to award mesne 
profits cannot be doubted, but in exer¬ 
cising that undoubted jurisdiction, it 
adopts a wrong procedure. Thus, it is 
a case of mere irregular exercise of 
jurisdiction ; and from this it follows 
that the executing Court cannot go be¬ 
hind the decree to which it is bound to 
give effect in execution. If Ganga Prasad 
Dutt V. Hemangin Deli (2), takes a 
different view(which I doubt), I respect¬ 
fully dissent from it. 

Tho third objection of the appellants 
relates to the form of the proceeding 
They contend that, notwithstanding the 
error in the decree, the application 
for an enquiry into mesne profits should 
have been made in the suit itself. A s 

(1) A. I. R. 158) Bom. 217. 

(2) [1917] 87 I. C. 997. 


tho plaintiff lilcl iti'U'a'l, an cxitu- 
tion potitiun, ii. i^ lli:if it in- 

competont. Thi" runiciui 'ii ie-; sup¬ 
port from Ji'ijn v. Bhn- 

jamjo I>l5l ('M :'1'“ fl'l-; ol 

this ease no tiurlu'i' ji'inl i- n/.’iiv'd 

such as limitation, it i-ili'.uK I'l’ni > 
the Court to allow ;i nii'i Llo i: i hi- 
kinil to I'e repaired and li;'' j - 'i- 

tion as an upplicalion in the''t:i! _ I’lii- 
is the view (.d tlie leained I-nl nitliii i‘'‘ 
Jud^e, and 1 nnhe->it;itii!:.:l> iircji i;. 
Moreover, as lie piunts Dhi, v.i.' U 
I'artics eaine tt) Coin l mi a i'ri.’\ i' ci • 
casiuii, tho dotenilixnf^ ohieo'ed I :i.i' 
plaintiff shonhl >eek relief l^v filiiu an 
execution petition. Ajiart fruin the in¬ 
consistency involved in theii- jusiLiun, 
I am satisfied that the present conten¬ 
tion must he rejected. 

The fourth ohjcction, namely, that the 
application is barred I y res judicata, is 
equally untenable. Tho facl.s that hear 
on this point may ho Inielly slated. 
There was a previou.s jiotition filed l)> 
the plaintiti for an enquiry into mesne 
profits and for the passing of a final 
decree (E. A. 1120 ol 1020). This is pre¬ 
cisely what is contemplated by 0. 20. 
R. 12 of the present Code. Such a peti¬ 
tion presupposes that the request is 
made in the suit itself and not in execu¬ 
tion. But tlie decree having followed 
the old Code, the plaintiff's application, 
though, as I have said, must be deemed 
to have been made in the suit, was 
wrongly described as one in execution ; 
that is, it was called an ‘‘E. A.” (Exe- 
cution Application). To this, objection 
was taken by the judgment-debtors, 
namely, that the heading should have 
been not “E. A.” but “E. P”. R. 3, Civil 
Ru^es of Practice says thus ; 

1. Execution Petition means a petition 
to the Coui't for the execution of any 
decree or order. 

2. Execution application means an ap¬ 
plication to the Court made in a pending 
execution petition. 

The form adopted by the plaintiff is 
that prescribed by R. 149, which deals 
with execution applications. The chief 
feature, on the other hand, of an execu¬ 
tion petition, as is well known, is tho 
tabular form referred to in 0. 21, R. 11, 
Civil P. C. The objection that was 
urged, as I have pointed out, was that 
the heading should harve i)een *‘ E. P *’ 

ib) A. I R. 1j2i Mid. 473, 
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:xna nut " E. A/' An ol.jectiou more 
jilauMlilc luit^ht liave been taken, namely, 
that the ]>laintiO'‘s request confurmed to 
t'ne present Code, \vlieieas the decree 
was framed under tlic repealed provi¬ 
sion Bub it must lie noted that this 
seemingly valid objection \va< not tlic 
one taken. Hut the olqcction raised 
was upludd by the Court and tlio foU 
lowing order dated 22nd Mareli i02/ 
was made : 

“ As iulinittod bv ilir- (U‘.'r.-i'-liokl 'i’s v.ikil 
an li. P. is necessary iuul this iicti'.ion is not 
maiutaiii.^ble, Tlio pc'Atiou is r jectcl." 

The above order l)ecomcs intclligil)le 
when it is remembered that “ E P. ' is 
used in it, as distinguished Irom ‘ E.A. 
Every one concerned missed tlie sub¬ 
stance of the tiling and it is now said 
that this order operates as res judicata. 


The previous order decided nothing, 
beyond stating what the form of the 
petition was to he. As 1 have pointed 
out in dealing with objection 3, tlie 
order itself was misconceived, for what 
the plainbitT was competent to file, was 
not an E.P. but a petition in the suit 
itself. Be that as it may, I fail to see 
how tlie previous order can possibly bar 
the present application. There was no 
decision in any sense on the merits and 
in such circumstances, as held in the 
caso already referred to Ramchandra 
Rajuw. BhujdiKja Roto {'i) the rule of 
res judicata cannot apply. 

The fifth objection of the appellants 
now remains to be dealt with. Mr. Ran- 
gachariar on their behalf contends that 
in any event the plaintiff cannot, under 
the decree as it stands, obtain mesne 
profits subsequent to the suit. There is 
some force in what Mr Lakshmanna sug¬ 
gests that this objectionlis a clear ajter- 
thought ; for, certain previous proceed¬ 
ings show that the defendant equally 
with the plaintiff, understood the decree 
as granting both past and future profits. 
But still the question is, what is the 
true construction of that decree ? In the 
plaint, the claim was confined to past 
mesne profits and the relief was valued 
with reference to such profits only. The 
lower Court refers inter alia to the fact, 
that the plaint contains a prayer in 
general terms, “ that the Court may 
grant such other reliefs as it deems fit 
and reasonable.” On this circumstance, 
1 do not propose to rely. The decree, 
however, relates to mesne profits gene- 


liillv. Tiie question is, what is the 
rule uiq-lirable to the construction of 
sueh a (h'eree ? 

The leading case on the point is the 
decisit.n ot Ihe Pi ivy Council in Fakha- 
riuhhd Mohiinud v. Official Trustee of 
Bcufiid ii). In clear and unequivocal 
term'; their Lordships declare; 

“that i)c.«SfSsion with \v.a?ilat (mesne profits) 
w.isiiat up lo the time of possession be- 
iufl (!• livered." 

The reasoning adopted is this. Whe- 
tliei the plaint contains or not a claim 
to future prulits, the power to grant them 
vests in the Court. Subsequent profits 
a'< the very term implies are profits ac¬ 
cruing subsequent to the institution ofj 
the suit. There is no cause of action aS‘ 
regauls such profits at the time of the 
liiling of the plaint. It is by virtue of 
a special provision that such profits can 
lie claimed or awarded: see Bhupendra 
Kumar v. Poorna Chandra (5) at p. 655 
This is an exception to the general rule 
that the relief granted is confined to rights 
accruing before the date of the suit. The 
legislature lias expressly enabled the 
Courts to grant such relief with the be¬ 
neficent object of preventing unneces¬ 
sary litigation. Therefore, the Court 
must, while passing the decree (unless a 
contrary intention is manifest), be 
deemed to have exercised its powers to 
the full, for, otherwise its decree fails to 
give effect to what is plainly the inten¬ 
tion of the legislature. Their Lordships 
observe: 

''Waeilat by law is dcmandable up to the 
time of possession; and the question is whether 
the Court intended to give to the plaintifi that 
amounl of wasilat to which he was undoub¬ 
tedly entitled by law in this action, or whether 
they intended to cut his claim for wasilat into 
two, and to give him in this suit so much only 
as accrued up to the time of the commence¬ 
ment of the suit, and to leave him to bring ^ 
separate suit for the rest. According to that in* 
terpretation, they could not have intended to 
give him wasilat up to the time of the decision, 
which was three ot four years after the com¬ 
mencement of the suit. It appears to their 
Lordships that the more reasonable construc¬ 
tion of this document which undoutcdly might 
have been clearer—is that the Court, with a 
view to carrying out the object of the legisla¬ 
ture, namely, the prevention of unnecessary 
litigation and multiplication of suits, iutended 
in this suit to give, with possession, that .wasi¬ 
lat which was by law claimable up to the time 
of possession.” ____ 

(4) [1882] 8 Cal. 178=8 I. A. 197=4 Sar. 270 

(P.C.). 

( 6 ) [1916] 43 Cal. 650=18 C. L. J. 132=8 I-C. 

34=15 C. W. N. 506. 
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Their Lordships next cito two casos 
and to one of them 1 shall refer, in 
Dhnrn Narainv, Bmulhoo liam (h) in 
the plaint, mesne prolits were claimeil 
only to the date of the institution of the 
suit. The decree passed was “one for 
possession of land with wasilat.” The 
question arose in execution, just as in 
tlie present case: is the plaintilY entitled 
to subsequent mesne profits ? Jackson. J., 
with whom Markby, J. concurred, 

stated the law thus: 

■‘When the Court in ita docret> ordered ihat 
tho pl;^intiR should loceivo mosno profits, 1 
thinh it must bo held to have meant that ho 
should receive such mesne profits down to the 
date of tho delivery of possession.” 

In short, tlie decree, when it awards 
mesne prolits without qualifying words, 
must be construed to have granted past 
as well as subsequent profits. Tlie case 
relied on by Mr. Rangacbariar, Snda- 
niva Pillai v. liamalinga Pilhii (7) does 
not militate against this view, for, what 
it lays down is, that if'future profits are 
not awarded hy the decree, tho Court 
cannot grant them in execution. This is 
not a case bearing on the construction of 
decrees relating to mesne profits. As a 
matter of fact, this was one of the cases 
relied on for the appellant in the course 
of the argument in the case already 
cited: Fakharuddin Mohamed v. Official 
Trustee of Bengal (4). Their Lordships 
explain that case by observing that 
there the decree was silent on tho sub¬ 
ject of wasilat and it could not there¬ 
fore be added in the course of the exe¬ 
cution; see p. 207 (of H 7. .1.). That 
ruling throws no light on the construc¬ 
tion of the decree which says, “posses¬ 
sion with wasilat,” which, upon a reason¬ 
able construction, means “wasilat up to 
the time of possession being delivered.” 
Mr. Bangachari has been at pains to dis¬ 
tinguish this case Fakharuddin Moha- 
vied V. Official Trustee of Bengal (4) on 
the ground that the decree was construed 
with reference to the particular plaint 
before the Court. In that case, as in 
this, mesne profits were claimed, only up 
to tho date of the suit. Similarly, 
there, as here, in valuing the relief, only 
past profits were taken into considera¬ 
tion. But the suit was described as 
brought to obtain possession of the 
xamindari "the mesne profits thereof,” 

(6) 12 W. R. 75. 

(7) [1874] 21. A. 219=24 W. R, 193=15 B. 

L. R. 833=3 Sar. 519 (P.C.). 

1930 M/5 & 6 


thal-is, nu".no pioii!s Tlioir 

Loi'dslujis m tlui cariiiT pii' of tlioil 
jiidgnionb oIkci V(' lli.i' llir [l iii i i: 
ahlo of nn'd as (ciii m a. 

coinpi't'hoMsivo tlaim Inf iim' i'.'' j •. 
Their Liudsliips I h:i; liii> i-i'io 

sleiulcr a giouml liT 10^1 ing llu'ir iiul... 
mont oti ami tliov tlu'veioio tlu-u 

discussion on llio suhjocl, v.ilh the 
significant word.-;; “nut be lliai. a-; iL 
may:”seo p. 20() (c/8 7. .1,]. The. vi<'\v 
1 am taking receives support Item /’/n. 
viodcnath lioii v. Stry. </ Siitlc (8/. e^pt - 
cially the judgment of Cuming, •)., in 
that case, (b’or the learned Judges' ob¬ 
servations on this iioint: see .1. I, Ji. 
1027 Cal. 182 at pp. 18.1 ami l8l. Tho 
report in 03 Cal. 902 does not contain 
tho relevant iiassagcs.) 

Mr. Rangachari next contends that 
unless there is an express prayer fur sub¬ 
sequent profits, they cannot bo awarded 
under 0. 20, R. 12, by tho decree. He 
argues that this result follows from the 
wording of the i>rescnt section, which, 
it is said, is different from that of the 
repealed provisions. 1 cannot accede to; 
this contention. Such difference as 
exists in the language is due solely to 
the fact that the subject matter of two 
sections in the previous Code (Ss. 211 
and 212 of the Code of 1882 and Ss. 106 
and 197 of the Code of 1859) was con¬ 
densed into tho limits of one section in 
the present Code. Moreover, even as a 
matter of strict construction, a suit for 
past mesne profits is surely a suit for 
mesne profits {under 0. 20, H. 12); for 
the words “mesne profits” incTudo past 
profits. I am, therefore, clearly of the 
opinion tliat the lower Court’s conclusion 
is right. 

The result is the appeal is dismissed 
with costs and the memorandum of ob¬ 
jections is also dismissed, but I make no 
order as to costs. 


Madhavan Nair, J. — This appeal 
arises out of execution proceedings. The 
decree-holder respondent instituted 0. S. 
No. 28 of 1919 in the Sub-Court, Vizaga- 
patam, for possession of properties with 
mesne profits. In the plaint—see para. 
3(b)—she claimed specifically past pro¬ 
fits from 1914 to 1919. Tho plaint was 
silent regarding future mesne profits. In 
the schedule relating to the valuation of 
the suit for purposes of couvt-foc and 


(8 )-A. I. R. 1927-Cal. 182’*=53Cal. 992 
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iui Hm; ainonnl (d pa-l' I'lotJW 

v-.Mrsl‘)M to I'HS xsas inrlu.iod 
one- ol tho iUoiH. Tho Sul.nr.iina'o 
•luii^o a il.'ci'fo in I'lio I'laml ill s 

faviHir. TIh; rnU’vaiit i-oirion <.l tin-.In- 
i-voo j-^ a.-; lullow-’; 

•• rhi« <1.ali f«rtl r fi'i'l <l-« r!v 

pltiiY i'l <io <■'* till' in-'* 

in Sri,.. Aaint 15 rx.'.-i.'. ivi,.- 

I'l It in ;,nil 1') n| ilv rl 'iii'' A crh -lnl,' Ir', -'r. 

.It. i • fiiitli r Orel- ml tli i’. tl>.- 

m.'.Mir I'V‘til-; li’ <l-'ri'i!iiii il a '-u- 

■ IIIirv in I'Ni'i'III iiill prnri riliiif;-'. 

On aiipoaK.X. S. Xo. lt>2l!)iliis 

(Uh'II'c \va> ailinni'd will' a sli;^hfc 

inn liy 1 hn on'ol.l July 

lO'jj. li was lounil flu' I'liintiH 

as ('111 il ln‘1 I o vni^oYiT a I'Oit ion ol iti'in 
K; also. Tin’ jinlgnii'nl ol tho Hip;li 
( oiiil rL'liMriiin to this iiviililioation i** 

as li'lin\v>; 

'■'ITu'’ (iL'cr.'r of till' low.'!’ Court will Hi.•i'‘'fni'r 
1>> nmori'l'';! l>y vo.i'liug f‘>r “itrin K*.” ■'Ihn 
^loi'tifm of item 10 covoii'd hy Kx. 10. 1 lie 

lower Coni't cliroctcd l-hivl, m<'«iie profits should 
lie cHermiiied s-'inr.itely in execution. .As iv; 
pards this No. 10 it w ill Oe for consideration 
w hen mesne profits are determined wlietlior tlv 
plaiiii iff should lie piven mosuo profits from 
this date or from tlie date «>[ th*' decree or from 
:uiy other (Uto, sieing that she negicrted to 
malic this applieitioii earlier.” 

The ii\)plication oul o( which tliis iip- 
poal arises was iinule by tho decvec-holder 
lor ITio ascertaininent of past aml.futuro 
nu'snc’ pi'otits. The lower Court passed 
an order in her favour. In appeal i\Ir. 
Kan;‘achaviar contends tliat the respon¬ 
dent is not entitled to claim any amount 
hy way of mesne profits as no decree for 
profits, either I'ast or future, has been 
passed in her favour and that if there 
is siicii a decree, it gives lier only past 
and not future mosne profits. He also 
contends that the entire claim is haired 
hy res judicata and tiiat this petition is 
not maintainable. 

Before I deal with these contentions 
andtlie respondent's reply to them, I shall 
disposeol one of thesnbsidiary contentions 
of tho respondent which is a very simple 
one and which is based upon the con¬ 
struction of the High Court’s decree. 
This contention is that the High Court's 
decree, which is tho one sought to be exe¬ 
cuted, makes special provision with re¬ 
gard to future mesne profits. This conten¬ 
tion is based on tlie observations made 
by the learned Judges regarding mesne 
profits so far as it relates to item 16 w’ith 
reference to which the decree was 
slightly modified.. These observations. 
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ov,m ii ihey avo made applicable to all 
Ih-'(halved item-, ol property, as has 
l.een '.viongly done by the amended de- 
i-ive. w hile a- a matter of fact they refer 
,.ol\ i Miloin U'l. do not in my opinion 
aw.Lid any mo^ne profits to tlie decree- 
linlder which have not been awarded by 

i. iie original (h'ciee. The learned Judges 
d.i not dm.'ide tliis ([nestion wiicther the 
dccim'-lioldm-is entitled lo get future 
mo'im profits, hut tliey simply state. 

“wli-M in:-=n.-pvi.li’'arc* dctei'miucd it will be 
., .I'.i.-M.m for nmsidc'i'atioii whether the plain- 
i-ill wi-iil-l h.'eiitiH.nl tci future inesue profits.” 

Thai leaves I he matter exactly whore 

ii. was according to the terms of 
t he decn'C passed hy the Subordinate 
•liidgc, and wltich they confirm by 
llicir pulgincnt so tar as it relates to 
Iiic present fjuostion. In discussing the 
point whether the liecreo-liolder is en¬ 
titled to the I'ast and future mesne pro¬ 
fits claimed by her 1 shall, therefore, 
confine my attention to the terms of the 
original decree as it lias with regard to 
mesne profits not been amended by tlie 
decree passed by tlie High Court. 

Now coming to the main argument, 
the appellant's first contention, as I have 
already observed, is that no decree has 
been jiassed by tlie lower Court for pro¬ 
fits, either past or future. His argu¬ 
ment is twofold; firstly, that thore are 
no words containing any direction or 
order in the decree awarding mesne pro¬ 
fits, and secondly that even if there be 
any such direction it is contained in a 
pijrtion of the decree which the 
iiad no jurisdiction to pass and, whid 
must, therefore, lie treated as of no 
elYcct whatever. Tlie deeroe says ' \ 

“ It is fui'thn' ordevea tint m^suo I'rofitsj 
1)0 (ilobcrmhied by a sep.iiMto enquiry iu 
cutioii proceedings.” 

If it was the intention of the Court to^ 
award mesne profits by this direction, j 
1 cannot see the necessity for directingj 
any enquiry as regards mesne profits ft ; 
all. In my opinion it must lie presumodl 
irom this provision that the Court m-j 
tended to award mesne profits to tho 
doGree-holder. Though tliere are iio 
express words awarding mesne profits 
to tho decree-holder, to make the decree 
consistent with itself, we must hold tha 
tlie Court intended to award mesne prO' 
fits and that the decree-holder is entitle 
to claim biiem if there are no other ob¬ 
jections in her xvay for doing so. 
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The next avi?umont is tluifc oven if wo 
read an ini\’liocl «lirection awanlin*; 
mesne pvolits in tins portion of the 
decree, it cannot be given any effect as 
the Subordinate Judge has no jurisdic¬ 
tion to make a decree directing Iho de¬ 
termination of mesno profits in execu¬ 
tion proceedings. This argninent has 
boon occasioned by tlio fact that the 
Subordinate Judge has in making the 
provision for mesno pvolits followed the 
procedure laid down in the old Code of 
Civil Procedure. Under the old Cotie. 
Ss. 211 and 212, mesne pvolits were as¬ 
sessed in the execution department; 
while under the terms of 0.20. R. 12, 
of the present Code mesne piolits are 
assessed by an enquiry in the suit itself, 
and when they are determined a linal 
decree will bo passed in respect of them. 
Though the Subordinate Judge's order 
is not in conformity with the provisions 
lof 0. 20, R. 12, of the present Code, it 
cannot be said that for that reason that 
portion of the decree directing an en- 
quiry into the mesne proiits is abso¬ 
lutely null and void. In support of tliis 
part of his argument, Mr. Rangachari 
relies upon the following observation of 
Fletcher, J , in GamjJT Prenad Diitt v. 
Rani Hemangin Debi (2) : 

It was in exccoss of tlio powers of the Court 
to suggest that mesno prohts would bo ascer¬ 
tained in any manner other than that pres¬ 
cribed by the law. The method in which 
mcsiio’ profits are ascertained under tho pre- 
fiont Civil Procedure Code is not by an en¬ 
quiry in execution but Iw an application in 
tho suit itself.” 

If by this observation it is meant that 
decretal orders passed by Judges, nu 
doubt erroneously under the present 
Code, directing an enquiry into mosne 
]U'ofits in the execution department, are 
to he treated as absolutely null and void, 

I respectfully differ from the opinion of 
the learned Judge. Tho present Code no 
doubt does not justify the order passed by 
the lower Court, bub it does nob follow 
that the order is,, therefore, necessarily 
void. In my opinion the order of the Sub¬ 
ordinate Judge in this re 8 p 0 ct,though ir¬ 
regular, is not without jurisdiction and, 
therefore, can be given effect to. This 
view is supported by the recent decision 
in Lakshmibhai v. Habji Bhikaji (l). 
In that case also the Subordinate Judge 
instead of passing an order under 0 20, 
R. 12, ordered the mesne profits to he 
determined in execution. The learned 
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•hliliio.; Iii'l'l ilii' ill'- Ji', ri-i', lltnir^ii it 
regular wa> lii'id lU", I- ; •. < -n i l i- |iai! 
Thl*\' Iih'i'l Vr.l ; 

111 lilh' |*r» ' • It' *• i • ' '! r 

there W 1*^ Ml \ W * M*. • . 1 ' • 

r»uirl* |> lij: :i K r < i . r* . 

O. ‘JO, l(. U, 1 hit. tIi t’ r. \\ i ,1' : ; r , 
or in» ;;ii I (r '’N' I -i • * - i |ii r: . ii 

In (In- view, winrh I .im pj ■ 1.1 icd !.• 
acccpl. 1 lim-t lii>|i| lh;i< in I u-' |ne-.;.'n 

ca^O tlli> Stihnlil null e 111.!.;'- 'm.. 
an iMe ile.-iee H' mi- - e' 

prt^lits in t.ivoiir id t li<' re'ji.t i l- . 

The IH'Xl. I[llrsl ini! i>. wIiiIIum- t’.;, 
tlocreo award-; In llie ilei-ree-lu’lilei' nu!' 
p.i-^t nn’sno jiinliis a-; n>nlenil"d l«u In 
Mr. 11 ingaclmriar or fiitiiii' nu'^ne pm. 
litsaswi'll U'i lonl'nided fiu' by ,\lt, 
fjikshmanna. TIu' (|m'-;liun is nol. (ptiie 
fioe. Irom dilVicnlly. Imi alli-r m\ 

hist consiiU'r.ition to il 1 have eoine to 
the c-oiK-liision ih.ii t!ie ir'-p,.iir|,*ni 
l>lea shouhl lui nnh'dd, It i-- Iii.k* ihai. 
the plaintilT in ht'r jdaini did noi .l^k 
for future ine-ne jirolio. )u ptiia. d.a- 
already pointed uul. '^he a-iked fo!' nie^iu' 
proiits for the year UU l (o I'.UDand 
the valuation in the seliedule i^peeilied 
this amount alone as one ot ihe item> 
for computing tho (M)urt-loo, Our atten¬ 
tion has been specially drawn to theve 
aspects of tho claim to show that the 
order of the Io.irne<l Judge should not b«? 
construed as giving a relief to the plain¬ 
tiff which she did not ask for in her 
plaint. Wo are asked to say in view ol 
the pleadings that the imsiie pvolits 
with respect to whiidi an en<|uiry has' 
been onlered should he c(>nline(I to tht" 
past mesne proiits aloru’ lor which the, 
demand was made in tlio plaint. This! 
contention, however plausible, cannot 
he accepted in view of the decision of 
the Privy Council, in Fnkluintddin 
Mohamrd Aahnn v. Offirial 'I'nixlir 
Bengal (4), which is the main case re¬ 
lied on by the respondent. In that case: 

“ tlie pliiiiitiff wa«5 tlockirod to pos.ws- 

sion of th-i kind meutioaed in the kabinii.ain.i, 
with wasilat from tho commencement of.Sara- 
bunl2G7; the waeilit to be usceitainjd b\ 
local enquiry." 

Thougli no doubt tlio plaint was open 
to the construction that the plaintiff in- 
tended to claim future mesne profits as 
well, their Lordships of the Privy Coun¬ 
cil make it clear by tlieir observations 
that they were prepared to uphold the 
order awarding future mesne profits ex¬ 
clusively on considerations of law which 
may he applied generally to all cases 
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1ui the iiuvi-uso ol valuation only, so 
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-.h.'i- r||.' Ciuirc in' -ul 'l '-i <:[<•■ to tb' pluiii- 

lill -IjiG uaiuurit of w.i<ih*. *o \vl)i.-h be w»s 
nn.iui.l.' -aiv -nti'M b> liw in tins acliou. 

,,r \vlRi.li-i-\h 's iiit.'u.i. :Uo cuiv Ins claim for 
w,iKil.it into :\U'l totjiw him iii tins sinn 

so mncli onh as .icvrucd up to the time o[ 
the <;oiiinv:uc:ouioi^t ot th« suit, aud to loavo 
him to hriiiil a scpirito suit for the rest. Ac* 
.•online to tliis iiiv-rpretatioii, they cuviM not 
hive iiUMulc-l to t'W- him wasilat up to tho 
time of tlv: (h'cision, which was three or four 
v.-ars aft r the comnioiiccment of the suit. It 

appe.vrs to their I.onlships that the more rc.i* 
souahle coiistruetioii of this domimcnt which 
uiidouhtedlv mi^lit have heeii clcrrer, is that 
the Coiir*. with a view to carrying out the oh- 
j.;ct of the k-gisl:ituM namely, the prevention of 
innicoess.vrv litigation and multiplication of 
suits, iiiteiidcil in this suit to give, with pos- 
s-'Ssiou, tli.it wasil.it which was hv law claim¬ 
able up to the time of possession.” 

Their (j inlsliips close the discussion 
by saying that this view was sup¬ 
ported by two cases reported in Dhuru 
Narain Sintjh v. Bhundhoo Rakh (6) and 
Bunuf'c Sin(jh v. Mirza Nazuf Ali Be<j 
(9). If we apply the test laid down in 
this judgment to the present case, I 
think it must be held that as the plain- 
till is entitled under the present law 
also to claim mesne prohts up to the 
time of possession, the more reasonable 
construction of the decree should be 
t.hafc the Court, in awarding her mesne 
pi'otits, intended to award her such pro- 
lits as are claimable up to the time of 
possession. It is contended tliat their 
fjordships of the Privy Council awarded 
future mesne profits because the plaint 
was open to that construction. But the 
expression, “ be that as it may ” occur¬ 
ring in their Lordships' judgment ex¬ 
pressed above having regard to the con¬ 
text clearly shows that the judgment 
is based upon the law that as 


Id) 'li SS'. U. 32 :}. 


miwn^ prolife are claimable up to 
(ho time f'l delivery 
ihe derive shouM ho con-ti'ued as giving, 
ill-'pJ'-'nlill future mesne profits though 
1,0 has not asked lor it. In this connex¬ 
ion it- m-iy bo noted that in one of the 
tu-., ci.es rofenvd to )>y tlmir Lordships, 
namely. Dlinrn Somm v. Bundhoo Ram 
(0). the plaint, as will appear from the 
iudgm^nt. was nol open to the construc¬ 
tion thal intiiro mesne profits were 
el iiuiM in if . in that case the decree 
wa^ one for po^-iossion of land with 
wa-^ilat (me.ne profits). The decree- 
holder apidied f«>v possession and lor 
wa-ihf from tlio period of dispossession 
down to the time of delivery of posses¬ 
sion. Tlie iudgment-dchtor complained: 
“tint thcpliini^^ill was not cntitlod under the 
(l-rn-o tn anifchiiig nmro than wasilat down to 
the d it'^ of th'-'institution of tho suit a.-s stated 
in the phhi/. fnhe i^alics arc mine), see the 
judgnv-'ut of .) ick^oii, J. 

This complaint was overruled and wa- 
silat having regard to S. 196, Civil P. C., 
of IH.j 9 was awarded up to the deliveiy 
of possession. Jackson, J., stated thus : 

••when tho Court in its docrcc orders that the 

nhintiff should recoivn mesne profits, i tmnh. a 
must bo hold to have ino.ant th.it ho sbould tc- 
ccive such mosno profits down to the ua c 
delivery of possession.” 

In passing, 1 may note that haying re¬ 
gard to the point under discussion the 
case hcfoi'c us is almost identical with 
the case in Dhurn Narain v, Bundhoo 
Ram (O). The decision of the Pnvy 
Council, as explained above, was fol¬ 
lowed in Framnatkaratha Roy v. Secy, 
of State {a). In that case the terms of 
tlie decree wore : ^ „ 

“The plainbifTs will be declared entitled to j 
five annas shave of tho disputed property 
they do got possession of the same, the amou 
of mesne profits to bo ascertained in oxoc«- 
tion” 

and though it was urged that the plai*'' 
tiffs did not claim to recover future 
mesne profits in their plaint, the leavne 
Judge held that they were entitled to 
future mesne profits also. It will app^**- 
from the judgment of Cuming, J.. (uioj^ 
fully reported in 99 L C. 428, A. /• 

192'7 Cal. 182), with whichiPage, J.. con¬ 
curred that "future mesne profits,” were 
awarded on a construction of the decree 
on the principles indicated in FakhO'r- 
7td(lin Mahomed v. Official Trustee oj 
Bengal (4), though in'the course of the 
judgment reference is made to the fftc^ 
that at th© commencement of the plain 
in the suit it was stated to be a suit for 
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•declaration of title and for recovery of 
possession of iinmovablo property and 
mesne profits. Tho contention that the 
decree-holder should not he given future 
mesne profits because in tho plaint lie 
lias asked only for past mesne profits and 
has not included any claim for future 
mesne profits should not he allowed to 
prevail because mesne profits antecedent 
to tho suit and mesne profits pendente 
lite stand on very different grounds. As 
observed by Mookerjee, J., in Bhiipcndra 
Kumar Chakrnvarthy v. Puma Chan¬ 
dra Bose (5) at p. G55 : 

“As regards tlio latter, th^cc is no cause of 
action at the timo of tho commencement of tho 
suit, and it is only by moans of statutory provi¬ 
sions framed with tho obvious purpose of short¬ 
ening litigation, that they can be awarded in 
tho suit oven though they accrued subsequent 
to tho institution of the suit. Tho mesne pro¬ 
fits antecedent to the suit have, on tho other 
hand, accrued before the commcncoinent of the 
•suit aud although, theveforo, tlio amount m.ny 
not bo stated with absolute certainty, tho 
amount can be mentioned with some approach 
to approximation." 

From this, it will follow that the 
plaintiff should not be punished for not 
including in his plaint, a cause of action 
which had not arisen at tho timo of the 
■suit and so it is wisely provided by sta¬ 
tutory provision ‘with the obvious pur- 
pose of shortening litigation,’ that tho 
future mesne profits may be awarded in 
the suit though they were not asked for 
in tho plaint. A decree, though framed 
generally for mesne profits, should therc- 
loro be reasonably construed as awarding 
future mesne profits as well if there is 
nothing in the decree standing in the 
way of such a construction. The decree- 
holder should theroiovo be given future 
mesne profits, as mesne profits are de- 
mandable up to the timo of execution 
unless, as I have already pointed out, 
tho decree clearly indicates that future 
mesne profits have not been awarded to 
the decree-holder. Mr. Eangachariar 
contends that the use of the definite 
article the' before ‘mesne profits* appear¬ 
ing in that part of the decree directing 
■onejuiry into mesne profits ishows clearly 
that tho enquiry is to be as regards the 
mesne profits that were 'asked for, that 
is, “the past mesne profits," and nothing 
more. 

This argument is objectionable as it 
lays an unnecessary emphasis on the 
■word “tlio" and runs counter to the 
principle of construction, that 1 iiave 


said, should lu' .uh pi 'd. 
contondo'l I hat l hu I'l ivv 
sion shouhl iml. 1"‘ >]'p!c d 
because under <>. lid, 1-, 


It is iiirlle.'r 
(‘oiincil dci'i- 
; o I Ills caso 

]'li "ll {’nfle. 


futui’e mesue prolits air iiri cl iii'i i I'lr iii 
law in a suit for pa-’l i-ir'ii ‘ jt. 

is conceded that in a suit frr j-.i-l ihr-no 
ju'olits,” under S.s. 211 and 21- ot Uie nirl 
Code, ful-uri! iiicsnc iirolii-< he aw;i'- 
decl. Tho provisions in I he old f'ode re¬ 
lating to mesne prolit-; Iiave lu t n recasl, 


and they are now cc'nlained in O 20, 11, 
12, and S. 2,01. 12. The words “mesne 
profits ' in 0 . 20, K. 12 , will iiieiudn pa-l 
profits. The language used in the lule 
does not endorse the view suggestt'd hv 
the appellant and no anthority lias been 
cited by the learned advocate in siippoit 
of Ids proposition. I must, tlierefore, 
hold on the authority of the Privy Coun¬ 
cil decision in Fakhamddin Mahojned 
V. Official Trustee nf Jiciuja! (l) that tlio 
lower Court was right in allowing exe¬ 
cution of the dccroo for future mesne 
profits as well. This conclusion is not 
opposed to tho decision in Sadasna 
Pillai V. liamalinya Pillai (7), for the 
decree in that case (see page 22(5 paia. 1) 


was : 

"silent as to tho m>snj profits whieli lus ao- 
cruc-d since tho ins'’/itution of tho suit,” 
whereas in tho present case the decree 
refers to mesne profits generally. 

The next argument advanced for tho 
appellant is that tho present application 
is barred by res judicata on account of 
tho order passed in E. A. Xo. 1120 of 
192(5. That was an api»lication filed by 
tho dccrce-liolder for the detennination 
of tnestje and subsequent profits in les- 
l)cct of tho suit properties fioni the de¬ 
fendants and to pass a decree according¬ 
ly. Tho application was dismi.ssed liy tho 
following order : 

“As admitted by tho docrco-holdor's vakil, an 
E. P. is necessary and tho petition is not main¬ 
tainable. 'fho petition is rojocted witli costs." 

It is argued that tlio present applica¬ 
tion asking for the same relief is, there¬ 
fore, barred by this order. There was a 
good- deal of discussion at tho Bar as re¬ 
gards the distinction between an E. P. 
(execution petition) and an E. A. (execu¬ 
tion application): see Rr. 3 and 119, Civil 
Rules of Practice for tho distinction and 
what was really meant by the admission 
of tho decree-holder’s vakil in tho prior 
petition was that : 

\n E. P. is necessary and the petition is not 
maintaiofiblo/’ 
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Itiiiio vifv,'liiiil-. i l.iko ol iI'iC iil'l'fl- 
l.ini’- i' not lo 

l!ii< .[iR-slion ii< I think th.‘ i-loa 
i.-s shnihl not Ir to 

jiiwiiil inu-iuiich the- yiU'r a[ pliral i-'H 
not ot l-y Ih-’ Ct.url on the 

Ji'o hii'ih'ni’h-* v. Jilin- 

j.tiixo a-i' ol)vi.ni:i hoin tlie 

uvilt'i it 'ell. 

(111-' inoio .n ;^iiin>‘n( a^ivaiirnl on 

haii i.l ill*' aiiiKllants K'niaiii" lo le 


nulico'l aii'l that is. that (ho )<vo'i'iit a)-- 
lilif.ii ion III’ oU'il "in Km'ciiI ion I’d i( ion, 
that i<. an 1'. I’, shmihl nol liavo I'l'on 
h> IIm' ('oU)(.a-> C'oinN l(a\e 
no jini'-iiiit ion to (’nlcHaln what an: 

1 ciihi’ii '‘’\ci-ii( ion aj-i'lica.l ioT)', lov as- 
cC'i laininctit oi mo'in’ piolUs innli'V (h‘Jth 
Ii. ; M‘1' Jt'i ii‘l i':i V. Jlhn- 

jiiii'i'' Ji‘'i'' la) at /'. h'^ ot Ml ,1/. Vj. ■ 1 

imisr say that tin; at.:;timcitt CoiiU's with 
very hail ptaic Iroin the ai'i'ellunt. I'of it 
was on tiic ohjoction va iseilljy liiin that 
the ilecne-iiolih'r tonscMileil to lilo the 
“oxeciition iK'lilion’’ (sec the order in 
Ih A. ll'jOol IDiiOqtiolcd ahuve). JTow- 
ever tliat iiiav l>o, the present jiclition 
though lieadcd ’TAi’cntion Tciilion ' is 
ohviously, having regard to its contents, 
an aj'plicatioti in Mu* suit itself for the 
deiennination of past and future pvolits 
as required under 0. 20, R. 12, Civil P. 
C. As regards the form of the applica¬ 
tion, therefore, there can be no objec¬ 
tion. No other bar to tho entertainment 
of the application has been pleaded in 
connexion with this argument. I think 
the lower Court was right in treating the 
application as an application in the suit 
for tlie ascertainment of mesne profits. 

Mr. Lakshmanna on behalf of the de- 
ci'oe-holder relied on the conduct of the 
parties as.sho\vn by certain proceedings 
in Court and also on tho order passed by 
the High Court for stay of the execution 
of the lower Court’s decroc pending the 
appeal and the papers connected there¬ 
with to show in what manner the de¬ 
cree, so far. as tlie question of mesne 
profits was concerned, was interpreted 
by the parties. 1 do not think that 
these considerations are already relevant 
for the disposal of this appeal. In the 
result, I agree that the appeal should be 
dismissed with costs. Tlio memorandum 
of objections is also dismissed, but witli- 
out costs. 

r.ll.S./v.s. Appeal dismisse/J. 
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OlT.pKS AND ’WAT.LAC'E, JJ. 
([.aaiuiiini) .lyyrtr—Plain- 

fill—Aiqii’llanU 


V. 

Sitiithnoriija and 

«;/^/rrs—I)cfendan(s—Respondents. 

Appeal No. 31A of 1027, Decided on 
Ijth l-'ohruiuy 1929, against order of 
I Addl. Suli-Jiidgo, Madura, D/- 
rilli -Inly 1927. 

la) Civil P. C.. Sch. 2. Para. U fc)—Mere’ 
use of word jeshta bhagam does nol make 
award illegal. 

'I’lioii;.')! ic'-li! i i.lin'ilun i? ol'solvbc and ille* 
il. Ml*- iiH‘i'o t'f the woi.l not 'jjiake an 
illc';.'al when till’ Coiu't is satisfied that 
vlic vNira aiiK'iint is {cisen to the eldest sou for 

'I'll ice'i retidiri"'! ; 3 ) SI- Ti. J. 3S'2: 8 Tj. U • 400 
and .1. J. Ii. 1022 Uoil. r.O, ReL ou. [V 41 0 2] 
(b| Civil P. C., Sch. 2, Faro. 14 (c)—Error 
of law explained. 

.\m error cl law only exists when in an award 
there is slated some illegal luopositioii which 
is: the basis ol tlie award and which is errone¬ 
ous ; .1. 1. Ii. l'J23 }\V. G6, l-vll. [P 41 C 2J 
(c) Civil P. C.. O. 32, R. 5-Father having 
no adverse interests fully representing 
minors, in arbitration—Minor's rights not 
neglected—Minors are bound by the award. 

Two minors in an arhitration were fully re¬ 
presented by their father whose interest was not 
adverse to theirs. Thev gob as much as the 
major brothers. ThcioAvas no negligence of 
father in eouiiexiou with minor’s right whO' 
suffered no deprivation. 

Hflil : tho minors were bound by the award 

p.ispcd ; IG Ail. 231 and 27 Bom. 287, Pr/. 

^ [P 42 C 1] 

T. L. Venhalaravia' luo for Ap¬ 


pellant. 

K. V. Kri.^hna.'iuaini Zycrand A'. Kan- 
jithopadavi Iyer —for Respondents. 

Odgers, J. —This is an appeal against 
the order of the Second Additional Sub¬ 
ordinate Judge of Madura holding that 
a certain award is invalid. Defendant 1 
had five sons, one by his first wife and 
four by his second. The father bad 
begun life in a small way with family 
property apparently worth only Rs- 
or 400 but he made a considerable foi- 
tuno in Sunnadi dye. He had originally 
two sons by his first wife but his eldest 
son, Ramasami. died at the age of 18 and 
according to the plaintiff from about 
1913 his family had been in comfortable 
circumstances and in 1922 there was an 
attempt at partition in the family. This- 
partition did not get further than a 
partition of moveables. Consequentlyr 
on 16th September 1923 the family made 
a reference to five arbitrators to divide 
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the family inoperty, Ex. V. TIhto ut 
the arbitrators wevo relations ami two 
of them P. W. 1 and D. \Y. 2 were inti- 
mate friends of the family with a know¬ 
ledge of all its circumstances. The re¬ 
ference is very sliort and runs as follows : 

“As we liftvc niimocl you us arliitriitors to 
effect a p.xititioii aiuougst us ;uul executed tliis 
muchilika to you. we osocufco this imioiiililuv 
agreoiupto be hound by wh.xtovor uwanl vou 
infiy p,\ss in respect of our partition after seeing 
our properties and hearing wliat wo have to 
state (vakumulauij.” 

The reference though dated fitii Juno 
1923, was not signed till the Uitli Sop- 
fceinher 1923. It is signed by the fatlmr, 
defendant 1, for liimself and on hehall 
of tlio two minor sons by tlie second 
wife, by the plaintill wlio was then the 
only surviving son hy the livst wife and 
by the two major sons of the second 
wife. It may ho noted that tlie last 
signatory, Ramayyan, had been given 
away in adoption to anotlier lainily hut 
was by agreement to obtain a share in 
Ids natural family. In September 1921 
the award, Ex. G, was given and in 
December 1921 there was a petition by 
the plaintirt' to pass a decree in terms of 
the award. The vakiimulam took the 
form of written statements put in by 
the parties and Ex. 1 dated 25th Septem- 
her 1923 is the statement put in by the 
father signed by himself alone. In this 
document after agreeing to abide by any 
award the arliitrators may pass in ac¬ 
cordance with the muchilika the father 
asks shortly: (1) that ho and his wife 
should 1)0 allowed to live in tlie ances- 


lhal lu'I'd lii'i-iflaM IohII.liii '-a-' 
ci'ss ill his liiisin('S'< aKri' idu' drulli "1 
his lunlhi'i'. ainl idial lli<‘ 

sons of 1 Im socnml wile iii-vi-i did .in\ 
wori;. 1 lo t ho roll'll- i In- j a i - : i - ’' • 
davs to grant him hall sIkii'o in li.' i-i.' 
port ios ho si-ls mil. and an oldn 1 n'- 

thor's {'-xoi-ss) sharo al-nvo !!i<'in ..td- 

ing to tho j'.irlilion olloiUd aino'o;'' 
our aiu-i’Sfois.' Tin- slatomoiil iilni ho 
(lelendant. 2 mt 2did Si-ptmidm 
Ex. A asks that Iho live I'loi hoi • • !i.>nld 
take tho proporlii's in live iipi.il •''ti<'' 
and adds ; ‘1 am not, w illiiig In -;iv ' :<iu 

(oxcos.sj as t'ldor hroilnvs sliaioiuntx 
ohU-r hi other, Vasmh'va Ayyar.' I ul lo 
n‘(|iu'sls t lio pancliav aLdais til dn him a 
favour wliicli is in their i)isi'n*(imi. In 
other words, he wants mon* than his 
ono-fift!i share. He also requests that 
all the iuunovahlos be divided int<i live 
shaves. Ex. C is the stateinen! »'!' doien- 
dam 3. that is, the ado]ilc<l son, dated 
25lh Sei teniher 1923. He merely asks 
lor an extia share lo cover tlie ex¬ 
penses that lie has to incur in per¬ 
forming the sliradda etc., in his adopted 
family. 

Now, the aibitralovs had sulunitted to 
tliem a detailed list of properties owned 
by the lamily in Exs. D and E. Ex. F 
is tlie list of property owned hy tlie 
family in Kodikiihim with suggested 
shares for the five sons and the two 
daughters. So, Ex. I) sliows an agreed 
valuation of the houses and Ex. E an 
agreed valuation of lands. Tlie avldtra- 
i.niv tn liavo adonted the siicgosted 


tral honso for their lives and that it may 
bo taken in shares by the sons after their 
deaths; (2) Rs. 7,000 for pilgrimage cx- 
lionses; (3) Rs. 10,000 for charities and 
ho adds: “1 pray for orders to reserve the 
total sum of Rs. 17,000 for my doing 
cliarities and going on pilgrimages as 
1 like;” (4) the income from Rs. 30,000 
for his expenses and those of his daugli- 
tevs ami 30 kalams of paddy, tho 
Rs. 30,000 to bo taken in equal shares 
hy the sons after his and his wife's 
deablis ; (5) Rs. 10,000 worth of land, 
jewels etc., as stridhanam to each of tho 
daughters; (0) Rs. 5,000 worth of jewels 
for tho wife to bo taken in equal shaves 
after )»er death by the sons and daugh¬ 
ters; (7) ail tho remaining property to 
bo taken in equal shares hy tho five sons. 
The statement filed by the plaintilT Ex. H 
dated 24th i.September 1923 points out 


division in every way except that tlioy 
substituted f lic daugliters for the father 
in respect of tlio Kodikulain property. 
Now, as stated, the arbitrators issued an 
award which xvas begun on lOth April 
but as a matter of fact not issued till 
September in which they allowed 
Rs. 18,000 for the residence and main¬ 
tenance of tho father, provision for tho 
daughters which does not concern us and 
marriages, and Rs. 11,000 jeshtabhagam 
to Vasudeva Ayyar and they divided tho 
property into five shaves as requested, 
in the recitals they say they examined 
tho parties, tliat they gave evidence and 
statements as to what should he done as 
totiio Jeshtabhagam that Vasudeva should 

get and that the remaining property 
should be divided into live shares. The 
panchayatdars state that they received 
those statements and jieriised the ac- 
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c-iunlo ami li'!..' ''U.. ainl iolind tliaL 1 tio 
|iir)jierr\’ to ii iol il vilnation 

oi r,7-).0iK>. 

On this Iho Sul>oi'liii:»t<' -UiOga f'nuiil 
that tlio iiw.ii'U was (lol'a-t.ivc in tho fol¬ 
lowing pailiciilais : 

(0 ihat, (lu) faLlif-r was not- givon a 
(nil ''hart' imt only a lito-osl-ato: (‘Jl that 
t ill- iilaint it'l was awartic-l -Irshtahh ig.un 
which is olisoli'la* an»l illcgiU ainl (-0 
I hilt tho awanl was iirocliicod not !.y I hu 
joint liolihcvations ol f-ho live arhiti'alois 
I'lit hv ono o( 1 Ilf ai l)itialors, Sulil)ayyar, 
who is one of tin- thi'fo Vidalion arihtri- 
tors not ( S iinitU’J, in conjiincl ion w ith 
tin: writer of the award, llari Govinda 


Ayyar. 

As (o the first point it is said that 
t his is an illogilily on tin: face ot the 
rcci.nd hecansf defendant I has licon 
<le[irived of his jiroi'cr sliaro without his 
eunsont. The summary given above and 
tho fablier’s {defendant Is) statement 
before the arbitrators, Ex. 1, clearly 
show tliat he did not ask for a share. 
What lie wanted was casli, residence in 
tho house and a life-interest in Rs. dO.OOO 
to pub it sliortly. Evciytliing but 
Rs. 17,000 was to go to bis sons in 
equal shares; viz., the immovables and 
Rs. dO.OOO after the death of himself and 
the death of his wife. What be says in 
his evidence as I). \Y. 1, is that lio 
wanted the lialancc i. e., after the sums 
allotted to him for ])ilgricn-ige, charities, 
etc., to be divided among liis sons. He 
says : ‘1 wanted a division giving each 

bis share and retaining something for 
myself.” It is now said that Ex. 1 says 
that tho property was defendant I’s self¬ 
acquisition. There is no doubt that he 
started with a family nucleus though 
small and there is no evidence that ho 
over tlivew his self-acquisition into tlie 
hotchpot and then purported ’to reserve 
something out of it for himself. The 
contention is based on the expression in 
Ex. 1: "You know also what I have ac- 
quirod by taking great pains.” And in 
his evidence he says : 

“I acquii'ed the whole of my property. As 
my sons did not agree among themselves, I 
wanted to eRect a partition.” 

It appears to me that those words 
alone cannot be said to point to a con- 
sciousness on the part of defendant 1 
that his property was his o\Yn to do 
what he liked with it and was not joint 
family property. He made apparently 


no ol'i-Aion in 1022 when tho moveables 
^vero dividc'l and as wc see he was a 
jiarlyinihia own hehalf and on behalf 
of Ihe Illinois to the reference to arbi- 
1 ration. ] think therefore there is noth- 
ing in fhat ]'oiiit. 

To take tlie third point next. Noth¬ 
ing has fieen said against the three 
meinliors of tho panchayat who are re- 
hted to the family. All the arbitrators 
are >aid lo have known tlie family for 
thirty ye.rrs. The ohjeetion is not put 
furw.ird in the written statement of 
ib'lendant I who says in para. 10 that 
the award is the ]troduetion of three 
arbitrators only who acting solely as 
the agents ol the idaintiff, that is the 
ehlost son, produced a document of their 
own choieo for the signature of Nagendra 
Ayyar and Parasurama Ayyar, i. e., the 
two other arbitrators. He comments on 
tlio fact lliat tlie document wuis com¬ 
mented to bo written on iOth April 1924 
and was not completed till September 
1924. Tliat is cxi'lained by saying that 

the LOth April happened to be a lucky 
clay and that as very often happens the 
first few lines of a document are written 
at an auspicious time leaving the rest to 
follow. In fact, we do nob hearanything 
of bills objection till the re-examination 
of Nagendra Ayyar, D. W. 2, who now 
appears as a witness against the plain- 
till. This witness says that he did not 
read tlio document before bo signed it 
nor did the other arbitrators and be 
also says that he did nob know how to 
effect a partition and had no intention 
of taking part in the arbitration. He 

further says tliat : 

I told Timma Subba Ayyar to priv^olj; 
and secretly mako a division and get Hari 
Govinda Ayyar to note it down and bring tbe 
result to me without informing any ef the 
parties. ” 

This is a man worth two lakhs oi 
rupees who received all the statements 
and apparently saw the parties and 
everything that was done in the arbi¬ 
tration happened at his house, y ® 
have been taken through tho deposition 
very carefully and I can only say that 
the impression left on my mind by 
the evidence of this witness is an ox- 
tremoly bad one and if it comes to 
deciding between the evidence of this 
witness and P. ^Y. 1 the only other 
arbitrator who gave evidence I have no 
hesitation avhatever in accepting the 
statement of P. W. 1 in preference to the 
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other. ne(P. W. 1) says llio arbitrators 
met seven or eight times, the inirties 
wore not anxious that any further en¬ 
quiry should be made after the state¬ 
ments and the lists and accounts had 
been put in. Defendant 1 never com¬ 
plained to the witness that Subba 
Ayyar and tlie plaintilT and Hari 
Guvinda Ayyar, the writer, were secretly 
writing the award. This theory that 
the award was got up behind the backs 
of the other arbitrators by Subi)a Ayyar 
and the writer seems to be a pure after¬ 
thought and there seems nothing in the 
evidence that is wortliy of credit to 
support the suggestion. 

The second question as to Jeshta- 
bhagam is x)orhaps more diflicult. ^^o 
liave been referred to cases like liajan- 
gam Ayi/ar v. liojanriavi /!//?/«>• (1), 
which says that jeshtabhagam , is obso¬ 
lete and illegal ; Venkata ItcdH v. 
Kuppa Rcddi (2), which says that 
jeshtabhagam is obsolete ; Yerukula v. 
Yerukula (3) which says it is illegal and 
should be omitted from the decree 
that had been passed in that case. 
So, the objection is based partly on 
the fact that it is obsolete and illegal 
and partly on the fact that it again 
shows an error of law on the face of 
tlie award. It must bo admitted that 
the word appears in the preamble to 
the award and also in the statement, 
Ex. B, pub in by the plaintiff. It will 
i^o remembered that he asks not only 
half-share but for jeshtabhagam as well 
and I think it is undoubted that he 
asks for this on account of the fact 
which he sets out at some length that 
he has been of use to liis family in 
building up the family business. It 
is said, on the other hand, that 
the award of Rs. 11,000 is “(or the, 
jeshtabhagam of Vasudeva Ayyar ” and 
that is the word used and not for any 
service. It is rather an extraordinary 
fact that, although this practice is said 
to be obsolete and illegal, we have in 
the course of this ‘’case been referred 
to recent proceedings in four or five dis¬ 
tricts of this presidency as far apart ns 
Tinnevolly and Ganjam where this ex- 
pression at least is still in use. Mayne 

(1) [m)] 39M. Ij. J. 382=57 I. 0. 18=12 
M. L. W. 4S5. 

(2) [lyiSifiM. L. W. 400= 47 I. C. 71C= 
(1918) M. W. N. G80. 

(3) A. I. R. 1922 Mad. 150=4.0 Mad. 648. 


sa\s lli.ll. llii‘ |. .-.hi n ('1 till) 

chli"^l r'»'H i-‘ ( illi' i' 1 It* *>•' I'-t). it' 


will lie si’i'n i-lia' tie' .vi hi’lalni ^ have 
awai'dcil IG. ll,n"n* ^lla v.lii.Ii i-. ahouL’ 
l-l per ccuL in tin* jiii'-rtii > i I liis 
(loos -lu*!- sooin l(» !"• aii>' [m■' i'"i t ii>ii 
known to tin* Himhi l;:iw aihl i : uni. 
there is no doul.'t that as k claim 
on tliogi'ouiul tiial' (nu’ is tin' clii'-il 
son it is illeg.il. I he (nu slnm is whe¬ 
ther the use of the word •ie-'lil aMiagiuii 
must be lu'hl lo make Ihe awaid ob 
Ks 11,000 illegal wlien wo aii' >.LlisIied: 
that that extra amount wa^ giv n lor; 
services rendered. A very siinilai' case 
C. K. r. 791 of 21 came before a Bench 
ni this Court (Kiislinan and Waller, •bJ.) 


in Novomhor 1923. That was an arbi¬ 
tration and it was suggested in tiiat 
case that tlie arbitrator had followed 
the ohsoloto rule .of Hindu Law giving 
the eldest brother an extra share as 
jeshtabhagam and that thereloia', under 
S. 11 (c). Sch. 2. Civil P. the award 
was illegal. Tim learned Judges i-oint 
out that if the arhitrator was applying 
tire rule he would liave given a half 
shave to tlic eldest son and not merely 
Rs. 3,000 and odd would liavf* been 
given in consideration of having looked 
after his brothers for many years and 
educated them. Tlio learned JudgeS| 
declined to interfere. It seems to me 
that this is a case of a very similar- 
nature and that although as thojo tljc 
word jeshtabhagam is used the reason 
why extra allowance was given rests on! 
very good and reasonable grounds,' 

namely, the Hssislance rendered liy tlu^ 

eldest son. It cannot Ihcreforo, lie said 
that this is un evr-or of law. for an error 
of law, only exists when in an awrird 
there is stated some legal i-roposition 
4 which is the basis of tire award and 
which is erroneous : Chamxay liiiara & 
Co. v. Jivaraj Jialloo Sphininn 'and 
Weaving Co. (4). 

Tlrere is a further matter to be consi¬ 
dered and that is this ; Are the minors 
bound by the award ? Defendants 4 
and 5 wore separately represented be¬ 
fore us and by the award tirey get 
about Rs. 25,000. They naturally do 
not want the father’s share increased 
so that they do not join in the objec- 
tion that defendant 1 the father, ought to 
have had an 1/f.th share. The question 


{i) A. I. E. 1-. 2i P. O. GL=47 Bom. 578= 
501. A. 324 (P. C.). 
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ivally \vlu’i.lu-rllu‘ Illinois 

arc IjoiinJ I'V thi-^ a'vard callo'l if"^hta- 
lih.main. U. sinl rliii llicy were iiul 
valully legally roi-i-e<onU‘«l a(. the 
ai'liitratioii. Thci’c n»» tli.ii. llui 

lather rcl'crnnl l he iii.rtiM- 1«- mltiiia- 
uon on their liehill. 1 a. ■>, hut he. ‘li'l 
not ^iu^ l-A. 1. on hchall <'l i ho minois, 

Jl is turilicr ihat he w.w lUil corn. 

|)i‘icnL 111 ir'pri'seni' them as his inieresl- 
vv-i.' in eoiillic-t with theirs. It i' I" 
In’ noiiec'l Ih.u the statenieni I'A. •» 
wa-N sieiu.’-,l on liitii Si-|i(enihrv aiel 

it was nc.l I ill the lioth of that month 
that the lather I'lit in his written slate- 
ment. On the lather's written slit.'- 
im.'iit. he iimloiihte'lly iletnamleil Ijotli 
al-'oliitele aiel as life interest a larger 
annaiiit 1 hail ho wnA eniilleil to. I'Im! 
ai'lii'rat oi-s hav«‘ as a iii itr<-r ol laeC 
awai'ihvl him a life inteie.st in a less 
amount than lie woiihl iiave lu’cn en- 
lilloiltoasa .sharer. It lias been vo- 
ecnitlv held liv a Full llench of this 

% I 

Court in Vrn1;iit<i- S/’-nie^hu-firo Uao v. 

(*)) Unit it is a <|iies- 

tion of lael in cverv case as to whether 

• 

the fitiardian's interests are adverse or 
not. 

It eannol anvhuw he lield tliat tlie 
action or non-action of the j'uardian 
renders t he matter in (lucstion void al> 
initio. Hero the father ashed tor an 
equal sliare for the minors with his 
'Other sons. There is really no adverse 
■interest because the father as shown 
jexpressly disclaimed his right, to a share. 
;Though Ex. I was not signed on behalf 
tlie minors Exs, 1) and E, trtio property 
lists, were and it is not proved that 
there was 'any negligence on the 
!part of the father in respect of the 
Iminors’rights. Jc«jcin Natk v. Manna 
l.-nl (G), liolds that it is competent for 
the father of a joint Hindu family in 
his capacity as manager to refer the 
partition of the joint family to avbitra- 
tion. In that case minors were in¬ 
volved. So also the manager of a joint 
iHirulu family 'even if he be not the 
tathov : Balnji v. Mana (7). I am there¬ 
fore unable to see why the minors 
should not be bound by this award. 
iThey liave certainly suffered no depriva- 
jbion and their only real complaint is 
' aga inst the award of jeshtabhagam 

(5) A. 1. R. 1929 Mad, 213 bT ~~ 

(6) [1894] 16 All. 231=(1894) A. W. N CO 

(7) [1903] 27 Bom. 287=5 Bom. L. U. 05 ' 


which is in m.\ opinion justified for the 
rca-'OU's I luivc stated. It was also 
hiintly sugge.'tcd that the arbitrators 
were i•.uulld lo take evidence and that 
the minuis were prejudiced because evi- 
.Iciue was not taken on their belialf. 
Thriiin;houi Uie sfaU'ineiit put in by the 
luhili memhers ol t he family there seems 
I.) me to he nothing in any way pvcju- 
difial to the minors, save tlie claims 
madt' lor some addiiional consideration 
which. saV(' in the case ol defendant 1, 
Wore pot C"'isidrri'd by the arbitrators. 

1 can see no iinlaivne-.s to the minors 
and no picjudieti lo llunn. 'i lieiv in- 
Uresis seem to have been looked after 
by rill- lamily a-^ well as by the arbitia- 
loi-. who as a malter of fact, did very 
liule more than adopt Ihc suggestions 
put before Ihem in the lists and accounts 
rendered liy liio tamilv. 

With tho liost consideration I can 
give to the ease 1 tliink I he learned Sub¬ 
ordinate Judge is wrong in sustaining 
any ol t hese ohjeclions to tire award and 
1 tiiink tliat the award is legal and pro¬ 
per and that a decree should be passed 
in accordance witli it. The miscella¬ 
neous appeal luiisL accordingly be al¬ 
lowed with costs here and in the Court 
below. 

Wallace, J.—1 agree throughout in 
t he conclusions of my learned brother. 

1 only to wisli lo add a few sentences 
on the matter of tho jeshtabhagam. 
award and its validity nis against the 
minor members of tbo family. 

It is quite clear from Exs. A. and B 
that tho matter of a jeshtabhagam 
award was included in the matters 'ref¬ 
erred to arl)itration, and from Ex. Cl 

that tlie arbitrators definitely considered 

the propriety of it and awarded for it 
* what they thought proper. The award 
was, in my opinion, a unanimous and 
considered judgment, for I quite agree 
with my learned brother that E. W. 
attempts now to discredit it discredit 
nothing and no one but himself. 
present glib confession that be went- 
into the arbitration witli no intention 
of.doing his duty, that he deliberately 
abstained from doing it, and that never¬ 
theless it was lie ‘who engineered the 
whole award privately and secretly 
without the knowledge of tlio parties oi 
most of his fellow arliitrators is ob¬ 
viously false and inspired by an un¬ 
scrupulous desire to help the defendants. 
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The whole hody of iirhit nit ois was iiui* 
mately acquainted with tin’ family and 
its history, and a unanimous deeisimj 
by such a body cannot he npsel on tlio 
grounds urged by the lower C'miii. 
There is no ground in the evidenee for 
concluding that (lu> avbilialors awardeil 
the jeshtahagam l>ecause they Indd I hat 
the law compelled them lo awaol il. 
The award of tliat was llnuefore not 
based on any error of law a]'i*areni im 
tlie face of tiie record. 

As to the minors, tliey were sulVi- 
•ciently represented by their father and 
guardian, unless their interests have in 
fact sulTered by such represcntaiion. and 
it is impossible to hold that opinion 
when they have been awarded exudly 
the same as tlieii* major brothers, (defen¬ 
dants 2 and d), who presented tlieir case 
fully, and wlio were fully hoard hy the 
arbitrators. The minors are unahle to 
maintain that their case dilleis in anv 
resjiect from that of defendanis 2 and 
1 am unal>le therefore lo hold that the 
award is in any way bad in law. and 
agree tliat a decree should lie passed in 
accordance therewith. I agree in tlic 
order as to costs. 

r.W.S./p.R. Order ((ccorniii'ilii. 
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Akantakrishna Ayyar, J. 

Vaithilhiga Aiyasivami Aiuor —Plain¬ 
tiff—Appellant. 

V. 

Dist. Beard, Tanjore — Defendant— 
Respondent. 

Second Appeal No. 58G of 1929, Deci¬ 
ded on 16th July 1929. 

(a) Court-feet Act, Sch. 2, Art. 17 (b)—Suit 
under S. 112, Madras Estates Land Act dis¬ 
missed—Raiyat’s appeal should be stamped 
under Art. 17 subject matter being one which 
could not be estimated in money. 

Under S. 112, Madras Estates Land .Act, the 
raiynt brought a suit contesting the lanlord’s 
tight to sell the holding, one of the reasons 
l>elng that there was no proper notice. The suit 
was dismissed. On appeal; 

Ileld : that as the case was one where it was 
not possible to estimate at a money value the 
subject matter in dispute, the court-fees payable 
on the memo, of appeal was Re. 16: 18 C. W N 
815 ; 12 .V. L. J. 87 ; 12 if. L. J. 88 ; 81 Uad. 
89 : 8 Cal. 515 ; 43 Mad. 396 ; 20 M. L. J. 121 
and A. I. R. 1928 Mad. 929, Cons. [P 48 C. 1 2] 

(b) Interpretation of Statutes — Taxing 
statutes. 

In a taxing statute unless the matter is made 
reasonably clear, the parties are entitled to 
bring their cases under the less onerous of the 
Act if otherwise they can do so. [P-45 Cl] 
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(rfM rr/f I t -• i < 

Judgment Tl;.. :i - 

hi'cii I c'l I’l H'< I I n ii'i- ; ' 

niiioiinl n! c'lur! - p.i \ * h' i ■ i • i 
a in'’mMr;indiiiti i<l Mnl ;• i j ■ ■! r 
U'ncd hv a in ;t -nil i h’ii h\ ;• 

imdiT S. I rj. i-'.-I.il'■> I.Miii \r'. I nr' 

litis snel ii'M. W iu'IU'Y'f a la l n I In iM- t » • 

pi\’SN('v III-' ini >'iii ion ]i< awiil -'in. ill > I 
ihi'pnwtns .uivni ic !iim mnii-i '' .1.' 

I :il('S I j'l nd Ael t n I Mic Ih'I' 1 • n- . I .• 
luttiiul to ^ivi' Ihi't'Ugh I hi- I’lllti' 
written notice to the rvul. Th u -i i 

4 

also ]»u»vid(-: I h:tt, il lie(lh(‘ ryn! ) 
not i>;iy (he :un»>uijl or (tie u s'lii \\ i' imi 
.‘10 days Itefore t he Coll -itov (•iMit(‘'.Liii,:; 
the liglil ol '^ale. flu* saiil holding ov aii\ 
]iart Iherc’of specihod in the notic<' v. ill 
lu' sold. In 111 is )i-ii t iciihi j' case, the rvi.i 
cont<'sl rd l he hindlu'ldi Jligi-i “''ll 
liis holding tiinh-r S. i 1-J, One i>l the 
n-asons ;iiven by llie lAnt wus rhnl liie;-- 
was no pi'i'i'er notici*. I'lioi »- \\ere otln i' 
objections :tl?-o rai-ed l>> the ren!. 'I’lte 
suit, was disniis«.ed liy laii.li ihe hiw< r 
Courts. The lynl, wln n he j.'i-ieii-i-d the 
second ajipoal to tliis Cnurl allised :i 
court-fep stamp c.f the value ot Ks. 1(1 to 
the second appeal tileniDraiidum. Tlie 
otVice took objection to the amount (W 
court-foo tliat was p.ayahlo, and us t he 
Taxing Officer felt some doubt us to the 
exact amount of comt-feo iiavable in res¬ 
jiect of the memorundum ol second ap¬ 
peal, the matter was rdejicd !«> tlio 
learned Cliief Justice and under ordi-rs 
of tlie Chief luslice the matter has been 
placed before mo lor adjudication as 
regards the exact amount of court-loo 
])aYable. 

The learned advocate who appeared 
for the appellant, Mr. K. Bliashyam 
Ayyangar, contended that the jtresont 
case is covered hy Cl. 17 (b). Sch. 2, 
Court-lees Act, 7 of 1870, as amended hy 
tlie Madras Act 5 of 1922 ; 

“nl.aint or memorandum of npped where it is 
not possible to estimate at a monev value tho 
subject matter in dispute and which is not 
otherwise provided for." 

Under the notiheation issued hy tho 
fiovernment. No, 1245, dated loth April 
1926 —Tho Government wore pleased 

“to reduce to Rs. l '> the fees chargeablo under 
Sch. 2 on memorandum of second appeal in .a 
suit of tho class mentioned in Art. 17-B and 
instituted in a revenue Court.” 

If this Article were to apply, then tho 
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la-oi'Cr oAHi-lir (..lyalilc' in ro^pocfc ol 
I,ho iiioiiKiV.uiiliiin o{ stvon^l l><.-!<no 

mo wi.iiM 1)0 lU. 1-3. On tlicotlior liunl, 
the hMineJ Ooven-im- nl rO.i'lor frnnleivls 
uhat. it could not 1)0 slid that it is not 
liossiblc to ostitniU; at a nmnoy valno 
tdic suhiect inattcr in in tii^ \ \‘‘- 

sonL llunuiti'i L't'w ‘‘i Sli'in.i'ti 

(1), and limn Im pointc)! mit that, tlion^Si 
imdoi- S. 3, I'ista'os Oind Act, in i--‘S|MTt 
of rent due to tin* landholder a eh U''*’ on 
iiu! liohlin;^ is created liy the Act, tliat 
cliu'fio is enlurecalilo cither hy way of 
suit tiled lieforo Ihc r vciUH) I3mrt or hy 
the landlioldur taking >n{nniary jiiocccd- 
iiies to i(\tli;^c tho rent, il the land- 
holder shoidd elect to proceed, as he has 
done in the )»resent case, hy way of sale 
ol the holding,', t!n-n under S. 112 the 
ryot i' eiven tho ri.^ht f o lile a suit hefoi'o 
the Collector conteslinft the right of sale 
of the holding. The question then nai- 
rows itself to this •. what exactly is tlio 

meaning to he attached to the expression; 
'Avhero is is not pr>s«il)lo t') o^tinutft at a money 
v.iliiu tiiM siilqi^ct initSer ill (tis|)utc,” 

in Cl. 17 (1)). In one sense no iloulit it 
is possible to eslimvtc, in however un¬ 
satisfactory a manner, the subject matter 
in the present case, liecause as jiointed 
out by the learned Government ricadcr 
the question may liave to he decided in 
this case as to wliab is the amount of rent 
payalilo hy the ryot to the landholder 
in respect of whicli the landholder has 
taken proceedings hy way of sale. But 
at tlic sxmo tinae it is imppossihle to 
shut one's eyes to tho fact that no ques¬ 
tion regarding tho amount duo might 
arise in some of the suits filed under this 
provision of law. For example, when the 
ryot disputes the landholder’s right on 
tho ground that no legal notice had been 
served upon him under S. 112, the ques¬ 
tion that will have to bo decided is 

♦ 

whether such notice was served on the 
ryot or not. In such a case the liability 
of tho ryot to pay rent, whatever it is, 
remains and it is not disputed that tho 
landholder could by means of a suit 
before the revenue Court recover the 
same by obtaining a decree and proceed¬ 
ings to execute the same, or he could 
start fresh proceedings alter giving due 
notice under S. 112, if he is otherwise in 
order. Learned Judges have had to con¬ 
sider the exact scope of the clause : 

“it is not possible to estimate at a money value 
the subject matter," 

11) [1900] 18 c. wil^rei^rc. 6i0.- 


oci-iaing in nld Art. 17 (6) correspond 
ini; lo lilt* i>ie>ent Art. 17 (h). and differ¬ 
ence of oi>inion noccssorily arose having 
r.'gavd lo 1 ho nature of tlie expression 
used iniint cd.uiso. With reference to 
a jilainl filed under G. 77, Kegistration 
Act, Benson and Bhashyam Ayyangar, 
. 1 - 1 ., held in Pi/dil Nioiibiar v. 
Xdinhiart]) that the subject matter was 
manilcsth capable of valuation, and the 
le.irnod -liidge-. directed tliat ad valorem 
eoiiit-too sliould be levied. In the case 
nqioUcd in the very next page of the 
same volnine Sacarimuthi Pillai v. 
Ahtuixm Pilloi (d), Davies and Moore, JJ., 
hebl that it was imjiossiblo to give 
any valuation, in tlic ordinary sense, in 
respect of such suits ; and they held 
that the case came under the old Art. 
17 (0) coi resjionding to tlie present Art. 
17 (b). It is not surprising in this state 
of circumstances, that tlio matter came 
before a Full Bench of this High Court, 
and in Hamu Aiiiorw Sankara Aii/ar 
{-l), ti )0 Full Bench following the deci¬ 
sion of Garth, C. J., in Jantoo v. Radha 
C>int-> DoiiSiib), held that in view of the 
wording of the Act the proper view 
would he to say that it is not possible 
to e.sliniato at a money value the sub¬ 
ject matter in such suits. 

Another class of cases, which in my 
view, would also throw' some light on 
tlie meaning of the expression I have 
now to consider arose in connexion with 
suit for partition hy co-tenants alleging 
possession in the plaintiffs and other co- 
tenants, and making the other co- 
tenants defendants. The question arose 
whether tho subject matter of such 
plaints could be estimated in money 
value and what was the proper court- 
fee to bo paid in respect of the same* 
After some difference of opinion it was 

held in Gill y.VaradaragkavayvanK^U 

by Wallis, C. J, and Sadasiva Aiyar, J.. 
that in the ordinary acceptation of the 
expression such claims were not capabl® 
of money valuation within the meaning 
of Art. 17. Finally the Court had to 
consider the meaning of this expression 
with reference to an appeal preferred 
from a decision passed by the Forest 

(2) [1902] 12 M. L. J. 87. 

(3) [1902] 12 M. L. J. 88. „ , 

(4) [1908] 31 Mad. 89=17 M. L. J. 573 (F-Bd- 

(5) [1882] 8 Cal. 515. 

fC) [1920] 43 Mad. 310=88 M. L. J. 92=U 

M. L. W. 174=55 I. G. 517=(1920) M- 

N. 124. 
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Sottlementi Oflicer from wlioso decision 
under S. 10, Forest Act, an apiioal lay to 
the District Judge. Tho question arose 
as to the exact court-foe payable in res¬ 
pect of the memorandum of appeal pre¬ 
sented in such circumstances to tho Dis¬ 
trict Judge. Tho High Court held tliat 
the Forest Olheer could not ho said to be 
a civil Court or a revenue Court withiu 
Clause 1, Art. 17, and that the proper 
Article to bo applied is the old Art. 17 (G), 
which corresponds to tho present Art. 17 
(b). In the case before me, the plaintiff- 
ryots raised (among others) the question 
that tho notice under S. 112 was not 
valid, since it was not signed by tho 
defendant, the landholder, but by two 
others, who, it was alleged, had no right 
bo issue such notice ; objection was also 
raised that the notice was not properly 
served. These pleas though overruled by 
the lower Courts, have been taken in the 
memorandum of second appeal also. 
Having regard to the decisions of this 
Court, where the Court had to consider 
the meaning that has to be attached to 
the expression in question, I think that 
I should, following tho reasons adopted 
by this Court in the three classes of cases 
mentioned by me, decide that it is not 
possible to estimato at a money value 
the subject matter in dispute in the pre¬ 
sent case. In a taxing statute, unless 
the matter is made reasonably clear, the 
parties are entitled to bring their cases 
under the less onerous provision of the 
Act if otherwise they could do so : 
Sekkaran v. Eackaran (7), Pathumma 
Umma v. AHijammakkaJiatk Moideen (8). 
But in the present case 1 am not satis¬ 
fied that the intention of the Act was to 
bring such a case as the one before me, 
within the ad veloram court-fee provi¬ 
sion. No question could arise with re¬ 
ference to plaints filed under S. 112, 
because (though in the present case I 
understand that a court-fee of Ee. 1 has 
been pa^ on the plaint) under Cl. 35 of 
the Notification issued by the Govern¬ 
ment, the Government have been pleased 
to remit the fees chargeable in respect of 
plaints in suits instituted before the 
Collector under S. 112, among others, of 
the Estates Land Act. The question 
could arise only with reference to the 
court-fee payable in respect of appeals 

(7) [1910] 20 M. L. J. 121=3 I. C, 4W=6 M. 

L. T. 245. 

(B) A. I. R. 1928 Mad. 929* 
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and sci oiul ajipcal-i ; for f lu’ reasons 1 
liavc given al ove, 1 liave lomo to tin' 
conclusion tii.il. iho I'losi'nl- ( hrforc 
me is not. a ca'C wlu-it’ it. is | o- il Ic fol 
estimate al a money \,ilni' iIh- 
matter in di^piiie, an<l (lial Ifit ' , 

inesent case is covi icd l>y .\il. H (I'*' 

Sch. 2 to the Alt, 

.According lo I’lie I'rct'nli itul itiral ion 
rel'errcil to 1)V mo. nainoly. Nolii’cal ion' 

No. 1245 daifil loih Apiil I'.i'J-, itu' 

amount of coiivt-loe l as'aMo i.n'-.oi i.ndj 
appeals pri'fcvrcd from <l«ci>ioiis i-l itv.'- 
nue Courts is Rs. 1.5. The ajipi llain li.i" 
paid a fco of Rs. 10 and he has accor¬ 
dingly to pay the dilVoreiici) of Rs. 1 
give three weeks’ lime for sueh paymeiil. 
?.IES.,/P.1E Orth)- arorflinohi. 
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ANANTAKiiisiiN V Avvai:, j. 

{Kopp(tlfi) Brahvut•landi'ini — .\ppei- 
lant. 

V. 

Sea/, of State —Respond(?nt. 

S. R. No. 17C72of 1928. Decided on 
19th April 1929, from decree of 8uh- 
Judge, Ellore, in C. C. No. 15 of 192G. 

Court-fees Act, S. 8—Appellant insisting 
On 15 per cent on market value in case of 
success—He must pay court-fees on total 
amount including 15 per cent. 

Where a person being dissatisfied with tho 
amount of compensation awarded to him under 
S. 18, Land Acquisition Act, wants to appeal, 
insisting ill case of his success that notonlv 
the excess market value hut also 1-i per cent, of 
the same should bo decreed in his favour, ho 
must pay court-fees not only on the excess 
market value but also ou 15 per cent thereon: 
16 Mad. 369. Di$t. [P 47 C 2] 

V. Fti/»/an«a—for Appellant. 

Govt. Pleader —for Respondent. 

Judgment.— The question that has 
been referred to me is whether an appel¬ 
lant whose lands were acquired undei" 
the Land Acquisition Act (1 of 1894), 
but who, being dissatisfied with the 
amount of compensation awarded to him 
by the Court on a reference made to it 
under S. 18 of the Act, appeals to the 
High Court, is bound to include in the 
valuation of his appeal tho amount of 
15 per cent of tho excess market value, 
and pay court-fee thereon, or whether- 
he is entitled to value his appeal only 
at the excess market value claimed by 
him and pay court-fee on that amount 
only, while insisting in case of success 
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in ili'“ ii'l'''*! iii'i' I'O 

r.'i! onl\ 1 hr 111 U'kct V’ihi'‘'.•1:1 

l,v l;iiii Imr al'o 1-') ■•••'>' “‘i 

' ■ inr. 

Tlio .in.-;wri- r.-i ilii> t|iir^ti,,n liii ti' <<0 
thr iirijjirr runs’i I'-n t.u hr iihi‘-n<l on 
S. s. (\Miil.-h‘f' S. s n.n- in thrsr 

11... I,.. lh\- 

•ii t *r Mi'lniii 

n‘l i‘.: tiu I ' - un-l'-i il n V**‘ •"»' ^ il* 

li 1 lU* 'i'Iu i*i *’‘*’* '* r *; h * ►* i* 'I * • 1 in 1 

iif\ pni<!’'’ - ...!.••• •rsMii;: 

'i Ml.’ If ' !• lli‘ iiricj*in‘* :i\\.r‘lrl 

mrl Miv* M(5»niiii' iHii-’ i ih ' 1»1‘ ’ll 

Ji vv.ih on Ki'h.ill ut •'•im ai»pcl- 

huh ll)>L' llllll■■|■ S. ii'i, Mii'-S. (l), ijiinl 
Aoiuisi'iun Acl. I In* ainunnl of comiM-n- 
•..I'iiiMlu hr iiwiiilnil is (lrf.nniinr<l i'V 
1 hr cuii'i'tfM ilio'is inrnl iiMiril ill Cl'. I lo 
IL (il l hr si'rl it)ii aii'l I !i.U in rmisf i uin,:; 

S, 8, Cuurl-lcos Act, tho oxprrssion "tlip 
anioiml awaolriV' slumld he l iken to 
rover <inly the amoiint awanlo.l liaviiij* 
regard lolhe ci>nsideialions inenlioneil 
ill Cls. 1 to () only of S. 2> iind that (In' 
expiossion, "atnoiiiil claiiii.^d ’ in S. S 
shouhlalso receive, a similar coiisliur- 
lion, I am iinahh' In accede to that cim- 
lenlioii. Cnder the Liiid Acquisition 
.\ct. it is Ihe amount of oomiumsation 
that should ho alluwed for the lan<l that 
lias (o ho de'/ormincil: aivl in determin¬ 
ing the aniouii! of comiiensation the 
Court has to lake into consiileration not 
only the provisions of Cls. I to G, S. 'i'l, 
siih-S. I, hut also the provisions of suh- 
S, 2 of tint section. Suh-B. 2, S. 23 ex¬ 
pressly enacts: 

"III aClition to the iinrket value of the land 
.• s ahovo provided, the Court shall in every caso 
award a sum of P'S per ceutuiu <m such m.ivket 
value ill (.‘oiisideration of the compulsory nature 
of tlic acquisition." 

As I understand the Act. the amount 
ot compensation to lie awarded includes 
not only the market' value hut also the 
ITj per cent on such market value. A 
reference to the other sections of the 
li.ind Acquisition Act, in my opinion, 
makes this clear. Under S. 11, the Col- 
loctor shall make an awar.l of the com¬ 
pensation wliich in his opinion should 
ho allowed for the land, and also “the 
apportionment of the said compensation 
among the claimants.” Again under 
S. 31: 

"the Collector shall tender p.Tvmeut of the com- 
poiisatiou awarded by him to the persons in- 

terasted; and if they did not consent to receive 
it, the Collector shall deposit the amount of 
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.',.uip. '.'i-1 ■‘li in th • Court to which a reference 

rS. I'sv.i.nl'l I'C siiljiuittccl.” 

It is cUmi' tlia'. the expression “amount 
ul (•niij|..-n' i< ion awarded by tho Col- 
in S. ill inclmles not only the 
mirk.'' v.ilne hut also tho 15 per cent 
I lu’iu.ill. siiu'O it IS clear tiiat the Col- 
I'. i.ioi' is Ixiund Vo lender to the clai- 
maiiis the ' lid 1') per cent also and to 
(li pu'ii llio •'line in (’onrt if the clai- 
iin:ii' dill not consent to receive the 
siiiv. .Vgiin 8, I") of tlic .Act enacts 

thal; 

"ill-1 •■••riuiiiiii.!; the ami.nnt. of compensation, 
r-li'- (' -II" 'h ill be i;iiid.--l by tlie provisions 
fontiiue-1 iu S-;. -iSanil ■il." 

ih'it, is. not only by the provisions of 
'uli-S. l,Cls. I ro G, B. 23. hut also by 
suh.S. 2. S. 23. 

1( seems to me to he clear that the 
exlra amount of compensation claimed 
hy the appi’llant in an appeal should 
mider S. .s. Court-fees Act, include also 
the 1’) percent of the market value and 
that he should pay court-fees on the 
lot il amount including the 15 per cent. 
Jle cannot, it seems to me, value his 
appeal only at tlie excess m.arket value 
claimed hy him in tho appeal, and at tho 
same time in cise of success, not only 
claim to have tliat excess market value 
decreed to him l)ut also claim that the 
appellate decree should automatically 
give him an additional 15 per cent of 
llie said excess market value. An appeal 
isditVerent from the claim put forward 
hy him before the Collector. When once 
the Court, on a reference to it under 
B. IH, Land Acquisition Act, determines 
the amount of compensation to be 
awarded for tho land acquired, the 
claimant, if dissatisfied with the amount 
of compensation so awarded by the 
Court, should, in case he prefers an ap¬ 
peal value his appeal at the figure which 
represents tho difference between the 
amount of compensation awarded to him 
and the amount of compensation that he 
claims in the appeal. The amount of 
compensation awarded to him includes, 
in my view, the 15 per cent also of the 
market value, and the extra amount of 
compensation that lie claims in the ap¬ 
peal siiould also include the 15 pei* cent 
of the excess market value which he 
claims in the appeal. 

Of course, it is open to an appellant 
in a land acquisition appeal, as in any 
other appeal, in which lie claims a sum 
of money from the other side, to give np 
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u portion of liis claim and conlim' U'\< 
claim to any particular amount to whicli 
he may restrict his claim in a])pi'al. In 
such cases he is of course hound to pay 
court-fee only on the amount to which 
he has so confined his claim in the ap¬ 
peal; but in such a case, in the event of 
success in his appeal the decree of the 
appellate Court should award only the 
amount claimed by him in the ai)peal, 
and not more: M^ihovicd AH Ajniotl Khan 
V. Secy, of Stale (L). In the case before 
me, the appellant, while valuinj: bis 
appeal at the extra market value only, 
claims in the event of success an extra 
15 per cent also. To entitle him to do 
so 1 think, on a proper construction of 
S. 8, Court-lees Act, that he is hound to 
include in the valuation of his appeal the 
extra 15 per cent also and pay the court- 
fee due on the total amount. 

No reported decision on the exact 
point that I have to deckle now had 
been brought to my notice either by the 
learned advocate for the appellant or by 
tlie learned Government Pleader. The 
appellant, however, relied on the obser¬ 
vations of the Privy Council in the 
Mahabhalipuram Land Acquisition case 
reported in the Secy, of State v. Shan- 
inwjaraya Mudaliar (2). Tlie observa¬ 
tions r&lied on are at pp. 370, 377 and 
379. I am of opinion that the observa¬ 
tions relied on by the appellant do not 
really help mo in the decision of the 
present question. The Privy Council 
had not to decide any question as to the 
proper amount of court-fee ])ayahle in a 
land acquisition ai)peal. The decision 
itself was passed under tlie provisions 
of tlio Land Acquisition ;\ct (10 of 1870). 

The learned Government Pleader drew 
my attention to Ss. 11, 13 and 24 of the 
old Act of 1870 and also to Ss. 11, 15 
and 23 of the present Act. Siih-S. 2, 
,S. 23 of the present Act (1 of 1B94), does 
. not find a place in S. 24 of Act (10 of 
1870). On the other hand S. 42 of the 
old Act provided as follows: 

“In nddition to the amount of any compen* 
sation awarded under part 9 or part 8 of this 
Act, the Collector shall in consideration of the 
compulsory nature of the acquisition pay 15 
per ccntiun on the market value mentioned in 
8. 24." 


The observations of the Privy Council 
relied on by the learned advocate for 
the appellant were made with reference 

1903] SoCal.Wl. 

(2 [1898] 16 Mad. 869=20 I. A. 80 (P.C.). 


lit l lic |ii i)Vi-'ii'ii-- i‘i I 2 ot I Ilf I'M Ai'l, 

an<l as nti< ui\ ini-'■ i u mh'iI, <Id nut, Iw 1 p 
mo ill ilfciii III;; l u. : ;"n >'1 (duiI-Ico 
now roli'rrotl to n. -, Imiv nii th.i.' in 
east's of aj'ix'iils 1>\ ’if ■ i. ■’ ir in 

laud aftiiii'!! I'Mi ii liol I"- n l.il'l 

in S. 1!. DJJl ul IdJ:!, tii.i' iln (k.vf,,, 

monl slioiilil pav ad valfi' in ('"ini "P 
tdio ainoiiiil n|' compfiwItiiiii dncrfcii i" 
th'*claimin( id wliudi nl'jfii i"M i'lalfii 
ill appeal. 

l'\>r the aliovt’ rra-Diis. 1 Ij i\ c i ■ «nif i " 
tho etinelusiou lhat- 1 ho appcllani milir 

in the ]iros('ni aiipoal. in ia>>i' lu' ui -'if' 
to have (he 15 lu'v eoni. aKu iiii-liiilfd in 
the appcllale decree in c.i-sf dI hi-, 
suecess, is liound to incliido I In* -.aid In 
per cent aKo in (he v.ilualinn ul Ids 
ap[>eal and pay court.loe on the telai 
amount. 

I answer tlie qnesi ion velerreil luim' 
accordingly, and ^;ive leave Id llie a|i|iel- 
lint to amend the valualion ^ueii in 
tho appeal moinorandiiin. sIiduI'I Ik' elect 
to do so, and pay coiul-h'e Llioreon 
within one week after re-opening ol t he 

High Court in duly 192!). 

p n c ihiicr ar ‘ rtliiffhi, 
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Walsh, JJ. 

{Mufhlanna) Sreeraviulii and ef/icrs— 
Plaintiffs - .Appellant^. 

V. 

{MiulAiinna) Iliniiimiijiiin and nlhn'i — 
Defendants - Kospondents. 

Appeal No. 38.5 of 1921 and f'ivil Misc. 
Petn. Nn. 2535 of 1929, Decided on IHth 
•July 1929, from decree of AddkSiih-Jiidgo 
Bapatla, D-/ loth .Junuary 1924. 

Civil P.C., 0. 6, R.17—Suit for decloralion 
that certain adoption was invalid held 
barred by iimitalion—Amendment to change 
the suit into one for possession which could 
not be barred—Amendment was allowed. 

A suit w.is filed by revorsioiiers for a declara¬ 
tion that a certain adoption is invalid and 
that certain alienations made by the adopted 
son wero not binding on them. Tl!e suit was 
held to be barred l.y, limitation having been 
brought more than six juars after alleged 
adoption became known, and an application 
to amend plaint by adding prayer for possession 
was made. 

Held : that, as a suit for recovery of posses- 
siou would not be barred oven though one for 
mere declaration could lx: under Art. llKaud 
ns therefore the only effect of refusing the 
amendment would he to force the parties to a 
separate suit, it was in the interest ol justice 
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t;., .tl! w Ml-' ,i.ij ■•I'liu.-ii-. ; -O Oil UA tml 
.1, I. a. lUl r. Il-’l. ‘'-t LI’ *■» ^ 

V. It-i nuhh’s.i — lov Api't-’llAnt. 

/. Kii.^linasirniiti ainl (It. 

Hao—{ov Rc^^i'ondi’nLs. 

Judgment.—Tlii-^ an 
to anit’nd Llio plaint I'V uihliii^ a i.r.iycv 
tor anil to ooiiverL llu’ suit 

into a siiil. lor jm-'i'-'-^ion. Tlin suit v.a'^ 
(lied liv t!io r»'Voi>i«ini IS fora dnctaia- 
lion III it. a c-iiaiii adoplinn is invalid 
and that certain aliena‘'i<)ns inadr liv the 
adopti’il son arc ul'O invali<l and not 
binding a^^ainsL them, 'i'lio Snt:i)i din i' e 
Judge lu'hl that ihe suit was I.aired 
liy limitatiiiii as it was liroughl 111010 
than six I’oars alLer the date ol the 
allegisl adoption w:i> known to plain- 
tills. }Je did not go iido the ipn.-'iion 
of tact whelln'i-then) was in fact an 
adoption and whether such an adoption 
was valid and legal. Fending this 
appeal the widow died about two or 
l.hrco months ago and the lucscnt appli¬ 
cation is toamoml tho plaint as we have 
stated above. 

Jt is clear from tdie decision of the 
Privy Council in ’Muhammat} Umar 
Khan v. M itiuunmail Xiataddin Khan 
( 1 ), and Kali/andappa v. Chan Basappa 
(‘2j, that a suit tor recovery of possession 
would not ho barred even though a suit 
foi'a bare declaration t hat an adojition 
jwas invalid or never in fact took idace 
raiglit be liarrod under Art. 118, fjira. 
Act. The question, therefore, is whe- 
ther wo should allow the amendment 
instead of driving the parties to a 
separate suit, because even assuming that 
wo confirm the decree on tlie ground 
that the prayer for a declaration is 
barred, the appellants can still tile a 
regular suit and will he in time. Having 
regard to tho fact that tlio suit was filed 
,as long ago as 1922, and that the question 
relating to the adoption has yet to be 
decided, we tliink it will be in tho in¬ 
terests of justice to allow the amend- 
jment and to send the case back to the 
[lower Court with directions to try the 
issues of fact raised by the amendment 
as, in our opinion, even assuming that 
the Judge was right iu holding that a 
claim for a bare declaration is barred by 
limitation, the death of tho widow has 

(1) [1912] 89 Cal. 418=13 I. C. 344^30 I~A 
19 (P.C.). 

(2) A. I. R. 1924 P. C. 137=48 Bom 411 =ji 

I. A. 220 (P,C.). ^ 


>0 altered the circmnstauces that the 
Coiiil. wuuhl have to go into the question 
a-; lo till' v.ili<lity ol the adoption and 
the validity c;f the alienations impeached 
III a claim for possession. ]n this vieWr 
ir, i-i liiiiiecesdi y to decide whether the 
cluui tor a bare declaration is barred 
or not. Even if it j- barred, a suit for 
pus-^es^iion would lie and it would not 
b ; barred and in a suit for possession 
tlie question a-; to the lactuin and validi¬ 
ty of till' ailoi'iion will have to be gone 
into, in the-o cricumslances, wo allow 
ilio plaint to be amended as prayed. 
Wo set a-itle the decree dismissing the 
suit and direct that on the amendment 
of I lie ]ilaint the necessary issues be 
raised and (ho suit disposed of on the 
aint’Tulcil i>laiiit. The lower Court will 
pass necessary orders for tiling additional 
written statements and frame the neces¬ 
sary issues lliereon. The petitioner will 
pay the additional court-fee in the 
lowc'r Court within the time to be fixed 
by the learned Judge. 

As regards costs, we think the proper 
order to make is to direct the appellants 
to pay tlie costs of defendant 6 in the 
lower Court which have been taxed at 
Ks. 80-i-fi. As regards the costs of the 
appeal, tliey will abide and follow the 
result. 

r.U.s./p.p. Application alloned. 
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Odgers and Wallace, JJ. 

{Alluri) Veiikatasomaraju and olher^-^ 
Flaintiti's—Appellants. 

Y. 

Alluri Varahalaraju and others —DtJ- 
fondants—Kespondents. 

Second Appeal No. 297 of 1925, Deci¬ 
ded on 25th January 1929, against de¬ 
cree of Disb. Judge, Godavari, in A. 

No. 63 of 1922. 

Limitation Act, Art. 47—Order agairt*^ • 
Hindu father under S. 145, Criminal P. C. 
Order is binding on his undivided sons-^ 
Suit by sons after three years from such 
order is barred under Art. 47—Criminal P- 
C.. S. 145. 

In proceedings taken under S. 145 an adverse 
order passed against a Hindu father in posses¬ 
sion of the property bought on behalf of the 
joint Hindu family is biuding on bis undivided 
sons though they were not parties to the 
ceedings. A suit^ therefore^ by such undivided 
sons for possession of the properties—subjoct 
matter of tho proceedings—brought more thsu 
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tlireo vcs\rs on such ovdct is b:\iroil uiulor 
Art. 47; LlM‘JC -i] 

Advocate General i\ml V. Govindarnja- 
chary —for Appellants. 

P. Scinasiundarain, A. Satyanarayana, 

V’. Eavianarasu and S. Nartiyana Aiyan- 
ga )—for Kospomlcnts. 

Odgers. J.“ In tins case tlu' j'lain- 

tilTsavothe appellants. In Septennhor 
1920 they brought this suit to recover 
possession with mesne profits of certain 
lands from tho defenclants. Plaint ills 
father bought tlie land in question Irom 
defendant 1 in 1911. Proceedings' were 
taken in -Tune 1915 against tlie plaintitTs' 
father under S. 145, Criminal P. C.. 
when defendant 2 resisted his possession, 
in which the pnsession of defendant 2 in 
the land was confirmed. The question 
is whether those proceedings l)ind tlie 
plaintiffs who are the undivided sons of 
their father Alluri Suhbaraju who bought 
the property on behalf of the joint 
family. The importance of it is this, 
that if those proceedings do bind the 
present plaintiffs tliey are out of time 
with this suit because it was instituted 
more than three years from the date of 
the final order in the case (Ex. 3) under 
R. 145, Criminal P. C. It is argued that 
this order does not bind the sons who 
were not parties to it and was made 
without jurisdiction. The order came 
up to this Court in Criminal Revision 
Case No. 205 of 1916 after the death of 
the father Alluri Suhbaraju when plain¬ 
tiff 1 asked to bo brought on as legal re¬ 
presentative of bis father. In the then 
state of S. 145, Criminal P. C. this was 
impossible, but tliis Court lield that this 
order was nqt made without jurisdiction. 
We are therefore bound by this decision 
as to this latter point. An order under 
S. 145, Criminal P. C. applies to anybody 
bound by such order or anyone claiming 
under such person. It is perfectly clear 
that the plaintiffs were aware of the 
proceedings, also that the property was 
acquired for the joint family and the 
plaintiffs' father was in possession as 
manager on their behalf. It is also plain 
that S. 145, Criminal P. C. is only a 
quasi criminal matter as it falls within 
the purview of Art. 47, Lim. Act, unlike 
most criminal proceedings. In re, Nathu- 
bhai Brijlal (1) held that all parties 
with actual notice of proceedings under 
8.145 were bo und h y them. That has 
(1) [1909] 11 Bom. L.'r. 377=2 I. C. 513. 
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also hrld lo I'tiiii, lu vti. r- .i! 

No. S7 <■! r.UV. S.i’' I- I ‘ nii'i rly i li'' 
art vial part 10 -'I o, 1 i.' .’A i-i-'ii' who 

mav bo oom'fii'i-il ill. ’h' • .no 

part ios w il h wlu'in t lo ' i - ■ n 

iloal. I lio olqi'ot ln'ioi; I • * 1 I ' 
of (lio poaoo. So ii i?' 10 I "o!' 
pai lirs 1 o I lio i‘iill i 1 III .ill 1 ..1111- ' V. ‘ 
not ico ol till' I'HHToilin,:;-' w 1 1 -> 11 '■ 1 ■< ini -1, 
\n Stihil/ V, I'::’'!’ <»■' 

(2). it is (li>liinllo hiiil ilow n ll"ii whoro 
Iho inanagor ol a join! laiiiih' Im' i li.- n 
proiH'c'dings uinb'i'S. I 1.5 as l In' niu’i'; 
ing inonibor ho and Iho \\ liolo l.iiiiilo 11 -' 
liouml hv tho order iindor il. I his si’-m . 
to he in uecoidanoo with roaM-n .ui-l 
ooiniuon sonsi'. Theio ilioiotoro soian-' 
no good I'Oason \vh\‘ lia\ ing logard to Mio 
authorities cited wo should lU't hold that 
under the circunistaiuos tlu' I'laiutills 
were bound h\-the nolioo of those pro¬ 
ceedings undei' S. 145. If all pi i'ons ari' 
so liound who have had actual nntirr 
though not parties to the order as l.vid 
down in In re, Xdfliuhhoi Bujlol (1) 
and followed in this Court as stated 
above, it stands to reason that these 
plaintitTs who admittedly had notice ol 
the proceedings should also lie hound. 
There is the additional reason tliat their 
lather had acquired the properties as 
manager of the family on their hehalf 
and it seems only reasonable that tlio! 
other members of the family should be 
hound. The plaintiffs must then fail on 
this point of limitation and the second 
aiqveal must be dismissed on that point. 

The next question is whether pliintilTs 
are entitled to recover eoinpensation 
from defendant 1 now represented by 
respondents 20 and 21. The sale-deed 
umler wliich tho plaintilTs arc said to 
have acquired title to these lands is 
Ex. A and is recited to he a deed of sale 
of inam grant land and zeroyati land. 
The venclor recites that there is a lease 
on the land in favour of defendant 2 for 
eight years from 1907 to 1915. The 
document then goes on: 

“Therefore, you shall, subject to your conti¬ 
nuing the cowle period in favour of tho said 
V.arabalu Rajn alias Ramabhaddiraraju Oiuu 
and subject to your collecting from him in mv 
stead, the cist at the rate of Rs. 7-5 payable 
each year, on 30th ^lagha Bahulani. for tho four 
years from the fasli year 1321. according to the 
Instalments settled in the said cowle. take pos¬ 
session of the said l.-uul and enjoy the same soon 
after the expiry of SOtli Palguua Baliulam of 
the year Auauda(15th AFarch 1915) continuing 

■■(2)“Ari."R. 'l923 All. 151-=45 All. 806. 
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Tlti^ said to he a covenant for pos- 
session and enjoyment aflor the period 
of the lease hut it Innied out tint (he 
tenant had a riglit of iieriinnent oecii- 
]iancv and the learned advoc-afe lor the 
]>laiiitil'ts admiis that his client was 
,iw.iii‘ ol tho lo-^al sl.itus as an occu¬ 
pancy rvot of tlie dcf-nulanl at Ilje time) 
ho entered into this transaction Ex. A 
and he also accepts the riodiii.c^ that ho 
is an occu]iaiic\' tonint. I’lic Dislrii;t 
Judge found that the idaintills were 
aware of the nature of tho trnuro and 
were Ihercforc not entitled to damages. 


'I’ho Suhurdiiiato Judge came to tho same 
conclnsion, Imt ht' jiut it on (he grouml 
that the plaintilts had failed to cchtain 
possession l)y coming to Court too late 
(i. e. on the point of limitation); so that 
it was their own fault that they failed 
to obtain possession. The question is: 
did the plaintiffs fail to get possession 
owing to tlie representation of the de¬ 
fendants as contained in Ex. A? It is 
impossible to say that they did. This 
part of the case is outside tho question 
of limitation because being a registered 
document the plaintiffs iiave six years 
within which to sue. It may of course 
bo said with reason that tho possession 
tliat the plaintiff was to get under Ex. A 
after the expiry of defendant 2s lease 
was somothingditTerentfromwhatho had 
up to the expiration of that lease. And it 
is perhaps possible to explain this dif¬ 
ference by saying that after its expiry 
he would have been able to take advan¬ 
tage of the provisions of the Madras 
Estates Land Act with regard to en¬ 
hancement of rent and so on. Mahomed 
AH Sheriff v. Veiikatapathi liaju (3) 
was cited to us for the proposition that 
mere knowledge on the part of the ven¬ 
dee of a defect in title of the vendor 
would not by itself defeat the vendee’s 
right on the basis of a covenant implied 
by the Transfer of Property Act. This 
is not the only fact in this case because 
here the plaintiff’s father was not only 
aware of the. state of the defendant’s 
title but knew that the covenant must 
be entirely ineffective. At the same 
time it is exceedingly difficult to say, os- 
pecially having regard to the plaintiffs’ 
k nowledge of the whole state of things 


(3) [1920] 39 M. L. J. 449=60 I 0 23*'—11 
M. L. W. 537. -sa—U 


at l-hc time he entered into Ex. A that 
ho has been damnified by the fact that 
after 191-j he has not been able to col¬ 
lect from the tenants more than Rs. 75 
per annum, the late stipulated in the 
lei'^c of defendant 2, Ex. B. The con¬ 
tract ti» give him possession and enjoy¬ 
ment has really become unenforceable 
eitlier becaiHo defendant 2 has acquired 
occupim y rights by the enactment of 
the Madras Estates Land Act or by judi¬ 
cial d--cision. It seems to me that it 
would- be very difficult for a jury or any 
body sitting as a jury to assess any 
damiges or at least anything more than 
mere nominal damages in favour of the 
plaintiffs for tho breach of this covenant 
which as a matter of fact their father 
knew could never be carried out. Under 
the circumstances I am inclined to say 
that the plaintiffs are not entitled to 
any damages hub at the same time I 
would give them no costs. 

Respondents 11 bo 14 are held in tho 
judgment of tho Subordinate Judge nob 
to bo necessary parties and it is diffi¬ 
cult to see why they have been made 
parties to this second appeal. They are 
dismissed from the appeal with costs. 

The Court guardian Mr. Narayana 
Iyengar for respondents 20 and 21 has 
received Rs. 35 as his fees from the 
Registrar and has applied for some addi¬ 
tional allowance. I think that an addi¬ 
tional sum of Rs. 40 ought to be awarded 
to him. This sum to be paid before de¬ 
cree is issued. 

In the result, the second appeal is 
dismissed but without costs except as re¬ 
gards respondents 11 bo 14 who will re¬ 
ceive one set. 

Wallace. J. —I agree and just wish to 
add my own view on the point whetk®^ 
the plaintiff’s suit is barred by Art. 

Lim. Act. 

The contention that it is not bavved 
because the order under S. 145, Crimipo-1 
P. C. was passed without jurisdiction 
seems to me untenable in this Court m 
the face of the decision of this Court it- 
seUin previous proceedings tliat the order 
was with jurisdiction. The faub tha 
the plaintiff was nob a party to these 
proceedings and was not allowed Jo 
come on as a party cannot affect the 
jurisdiction of the order. Plaintiff 
then can only succeed in the fae® ® 
Art. 47 if he can show that he is 
person bound by the order under S. 1 * , 
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Criminal P. C. His nenoral avgnmont is 
that as the proceeding undor S. 115 is of 
tho nature of a criminal proceeding, it 
can only bind tlio persons actually 
named therein, and that though Art. 47 
lays down that tho limitation period 
shall apply also to persons claiming 
under tliose who were bound, he is not 
claiming under his father but in his own 
right as a member of the sanio joint 
family of which his father was tho 
manager. On his argument therefore lio 
is neither a person bound by the order 
nor a person claiming under one who is 
bound by the order. The latter part of 
his argument may be conceded; tlio 
former in my view cannot. Without 
going into the general question whetlier 
an order under S. 145, Criminal P. C. is 
a judgment in rom and maintains a party 
found to be in possession as against all 
the world until he is ousted by an order 
of the civil Court, I am clear that, 
where the manager of the joint family 
in his capacity as such is a party to the 
proceedings, tho joint family as a whole 
is a party and tho proceedings bind any 
member of the joint family in his capa¬ 
city as such. The possession of the 
manager as such is the possession of the 
joint family, such possession as can in 
the nature of the circumstances he had. 
If eventually the civil Court declares 
that the joint family is entitled to pos¬ 
session, the manager would retain for the 
joint family the possession given to him 
by the criminal Court, while if the civil 
Court declared the other party entitled 
to possession, the manager could not 
possibly resist tho decree and claim to 
remain still in possession on his own in¬ 
dividual behalf. 

The real party to the criminal 
proceedings in such a case obvi¬ 
ously is the joint family and not tho in¬ 
dividual person who Iiappens to l)e the 
manager. If the appellants view is 
accepted, the usufulness of the proceed¬ 
ings under S. 145 will be greatly cur¬ 
tailed. While these proceedings are 
quasi criminal, they are also quasi civil 
; and there can be no legal objection to 
' the actual parties cited being represen- 
* tatives of tho otliers as in an ordinary 
^ civil case. In the present case, there 

J can be no doubt that the plaintiff’s 

' father was a party to the proceedings in 
his capacity as manager of the joint 
I family of which tho plaintiff is a mem- 


l>or, Tlu' I'laiiitiil \v:i-; i-licififoru n'pro- 
senU’il in tin' profr ("lii li\- (.'ki miiri- 
ger (‘f his f vnulv, :"itl i- I - iiun igi>r 


L 


is hound eqiiallv !ii> Ih'ii'i-I, T' 
poll.int's advm if'’ 'd'ln! •- 

ho is nub al'h' I o qtiiit'' any lO] <it ‘i ’i]. 
ingin his favour. TIu’h' i-a inling I" 
tho contrary on I ho al'uVi* lin.i-; ‘in /.’aiu 

Sdhtii V. <!’-'■ 1. 

thcroforo, agroo (hat (lio ai'p'dl i'il’'^ «!ii(, 
for pn-i'^o-ision wa^ rigliHy di-iui d as 
barred by timo. 

r.H.S./r.K. Ordi'r aa rJnnj'■/. 
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Ramhsam axd Jackson, TT. 

Lnkahnmi Arhi and on 
tills—.\ ppellants. 

V. 

}\nrniiono<inini yairl-i’r and — 

Defendants—Resj;nndent-s. 

Ap]ipal Xo. Si) of 1024, Decided on 2nd 
.•\ugust 1020. from deereo of Siib-.Iudgo, 
Dindignl, in Original Suit No. iO of 1022. 

(a) Hindu Law—Parlilion — Salc-dced by 
one brother In favour of his brother showed 
some debts binding on both brothers and 
some on vendee alone—Some property also to 
go to vendor’s heirs—Recitals in sale deed 
held to be showing intention of brother's 
separation. 

In fi previous suit brought for specific perfor- 
manco on an agreement for sale of his property, 
the sale-deed executed through Court by a 
Hindu vendor in favour of bis brother, showed 
tint some debts were taken as binding on both 
brothers and others on the vendor's brother 
alone and that some items of property were to 
tJjo heirs of vendor. 

77W<7 : tliat them was an inimistikable inten¬ 
tion that tho brothers should thereafter ho 
separate ; 3 Proi). 54, lif}. nu. ; 25 Mn-l. filO, 
Erpl. and Di<t. ; 39 Mad. 205, Dist. : A. I. R. 
1010 P.C.lOi, Ref. [P53C1] 

(b) Contract—Stranger—Sale of property 
—Agreement by vendee to discharge debts of 
vendor — Creditor being stranger cannot 
take advantage of agreement. 

Where tho only effect of the covenant.? in a 
sale deed is that vendee is liable as between 
himself and the vendor to p\y all the debt? of 
the vendor out of all tho properties which were 
the subject of the sale, and personally out of the 
properties of his own, such a covenant cannot 
be taken advantage of by the creditors who are 
no parties to the sale deed. ' [P 53 C 2] 

(c) Transfer of Property Act, S. 74 — 
Subrogation — Mortgagor selling mortgaged 
property and requiring vendee to pay prior 
incumbrances — Vendee paying only one of 
them cannot claim priority over others — 
Transferees from Such vendee also cannot 
claim priority. 

Where a mortgagor'•soils his property to a 
vendee requiring the vendee to pay of! two or 
three prior debts of the mortgagor and tlto ven 
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.W -Uil v -if h'lrm. li • r t.rr/-rl.iiti 

ill r.‘=tvck of it over tlie klionpli 

ho uviv .-Iiim such i-rioi'ity ia resiv'-t r,f kmiuv 
o' h. r a.-Us the luvnu-ati of wlu-ii 1 a- him rt'.is 
link coatcmia-itcl. His tr.iasfcive^ al^;. c.ianov 
chiin siicli pvioritv. for t-h«'v inns'. IiMmIc-u to 

h.ivc :\ctual nr o..ust,rn. f.ivc m ti'.f tli-.- titlo 

deca of fclu-ir v. iiai-r uvl lli'-v c.ini.o', jiio-.eii' 

ignor.nv.n "f its Th" ri;;h'.s.. . 

lip >11 Mil-fcransf. re.-s xvhi.pir ..li prim ai-r'-.n- 
p s for iisia^; sii.-h prim innitf; tja-s ;»s a sln.-ia 

:uc the result-a niM-'il'iit.ilile ao^trim- in spif.i 

.if t.lK- Hot tint till- morr.ii.ipes arc .-xtiuimi-ln-l, 
aii'l wli.-r.- a tiansf.-rr.-r li\ i.-io ii ..f l.l- av.i- 
ants and tin- traiisfovoi* In r.-ismi •d a ii.iti.-o .d 
the tii-.iii'-friii'i's ciivi'iiaiits s)io\v i .lil'ereat- iu- 
tentimi, tb'-iv is no scope {..r tda- ipplini'i in 
sucli a a i‘'[ii ita ii|i'd' ii'f: ri III- 1 ll .l/o./. 11’, I ■ 

.f:-J M.a. fiO; 0 l:U ; It 50.) and 12 

L. ir. 303. ft'*/. OH. ; (i M L. T. -dlH and Tli,->r,u 
\\'Caiiii.{iS‘r,\ .l.r. 11. llfi.lV 51 A' 1: I’ 55 f 1: 
.S. ['ifi'iirlifrli'irnir and .1. SVv//./ 
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.SV/i//-/ —111)' Apix'llanU. 

L. .1. ('}■‘rnll^ll|■uuli'n■,l Ii/pv and K. 
liajiih Iji('r — ioY Hnsimnilenus. 

Ramesam, J.—The suit tint ol which 

this appeal arises was liled on the basis 

o( a mortgaf'c bond dated 5th March 

L914 executed hy defendant I in favour 

of one Rubramanian Chettiar wlio was 

the son of plaintiff I and the husband of 

plaintiff 2. .Vt the time of the mortgage, 

defendant I had a brother Natarajulu 

and they were undivided. The plaintiffs 

claim that defendant 1 Naravanasami 

* 

was the manager of the family and the 
mortgage deed was executed for purposes 
binding on the family. The defemdants 
denied tlieso allegations and contended 
that the debt is not binding on Nata- 
rajulu’s shave. This point was foundihy 
the Subordinate Judge against the plain¬ 
tiffs and the plaintiffs who are the ap¬ 
pellants before us do not attack this find¬ 
ing so far as the state of things existing 
at the date of the mortgage is concerned. 
A few months after the execution of Ex. 
A, a suit was filed by Natarajulu for 
specific performance of an agreement to 
sell Navayanaswami’s share of the family 
properties with certain other reliefs 
which it is unnecessary to mention. Ex. 
C-(l) dated 2nd November 1914 is the 
plaint and Ex. C is the compromise de¬ 
cree passed in that suit dated 23rd No¬ 
vember 1915. 

According to the said compromise de¬ 
cree, two of the items included in that 
suit were settled upon defendant I’s wife 
for life and all the other properties were 
to be sold to Natarajulu. In execution 
of this decree, a sale deed was obtained 
by Natarajulu through the Court. This 


i-, Ex. C f‘2) da^od 30th November 1916’ 

The con-i'lnnition for the sale deed was 
R.;. 35.0(11) and the consideration was to 
1)G pii'l by the vendee undertaking to 
discliarge v.irioim debts of the vendor, 
iiidohi-i were (‘numerated in tlie sile- 
deed. It is necessary to make particular 
mention f»f some' (ff these items. The 
fir-.t item i-i Nirayanaswami’s half share 
ol tUi'. dol.t duo on a mortgage bond 
dated Util AtigU'it 1909 executed by both 
the hnith.‘r> fEx. 5). The fourth item is 
a sum <>t K-;. 35().4-0 due wholly by 
Xavavana>i\vami on a mortgage bond 
dated Ldtli 'March 1913 (Ex. 16). Item 5 
a .snm of R^;. )^2L-4-0 due wholly by 
X.irayanaswmi on a mortgage bond exe¬ 
cuted liy him on iSth November 1913 
(Ex. lO-a). Item 0 is a sum of Rs. 1,100 
due wholly l)y Narayanaswami on a 
mortgage bond executed by him on Isb 
November 1013 (Ex. 14). Item 10 is a 
sum of Rs. 2.675 due wliolly by Nara¬ 
yanaswami in respect of Ex. A. It is 
unnecessary to refer to the other items. 

'Die plaintiffs now claim that Nata- 
rajulu’s share of the properties also is 
liable to their debt, first on the ground 
that after the death of Natarajulu in 
1919, these properties survived to Nara¬ 
yanaswami ctnd the mortgage, Ex. A, is 
at least now binding on the whole of the 
properties and secondly on the ground 
that Natarajulu having undertaken to 
pay off Narayanaswarai’s debts by the 
sale deed Ex. C (2), it has become a per¬ 
sonal obligation and he is liable to pay 
off the debts due to the plaintiffs out of 
the properties of the family and nob 
merely Narayanaswami’s properties. This 
is the first point argued in appeal, the 
point having been decided by the Sub¬ 
ordinate Judge against the plaintiffs- 
The second point argued by the app®!' 
lants is that certain alienees from Nata- 
raju or his mother, defendant 2, are not 
entitled to priority over the plaintiff s 
mortgage on account of their having paid 
off certain mortgages of defendant 1 ear¬ 
lier in date than the plaintiff’s mortgage- 
The last point argued in appeal relates 
to the rate of interest. Defendant 2, th® 
mother of the two brothers, claims to bo 
interested in Natarajulu's half share o 
the properties not sold to the alienees. 

Taking up the first point, one su 
ordinate question that arises is whetliei-’ 
after the sale-deed Ex. C{2) the two bro¬ 
thers should be considered as divided oi 
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still undivulcil. Mv. Varadacluiiiar, the 
learned advocate for the appellants, 
relied on certain observations of Bliash- 
yam Ayyangar, J., in Vctikfttaramaiii/a 
V. Ramanya (1). The alienation in that 
case was by a member of a joint family 
in favour of a stranger and the point 
referred to the Full Bench was that 
fraction of the family property passed to 
the alienee by the sale deed. Tim obser¬ 
vation relied on is at p. 717. 1 do not 
think this observation helps the appel¬ 
lants. If a member of an undivided 
iainily sells the wliole of his share in 
some of the family jn-opevties or part of 
liis share in such properties hut not in 
other properties, it may lie that he conti¬ 
nues undivided witli tlie other members 
in respect of the properties other than 
those in which the whole or part of liis 
share has been transferred and this is all 
that the observation at p. 717 amounts 
to. It almost implies that so far as the 
properties in which tlie wliole or part of 
the member’s share is sold are concerned, 
lie must be regarded as divided from the 
other members. But where the sale is 
not to a stranger but to the remaining 
members of the family tlie matter be¬ 
comes much stronger. The observations 
at p. 268 of Maharajah of Bohbili v. 
Venkataramanujulu Naidu (2), do not 
go beyond what I have stated above and 
even if tliero are any observations in 
those two cases in favour of the appel¬ 
lants, their value must be discounted on 
tlie ground that tliese observations were 
made long before the decision of the 
Privy Council in Girja Bui v. Sadashiv 
Vhvjidiraj (3), 

In the present case, a careful exami¬ 
nation of the terms of the compromise 
and the provisions therein that cer- 
jtain items should go to the heirs of 
iNavayanaswami and the terms of the 
Isale deed, Ex. G (2), showing that some 
debt were taken as binding on both the 
brothers and others on Nari^yanasw'ami 
alone-all show the unmistakable inten¬ 
tion that the brothers should thereafter 
Ibo separate. So early as Balkrisha 
Triinbak v. Savitri Bai (4), such a con¬ 
clusion was reached. We are of opinion 
that the finding of the Subordinate Judge 

(1) [lyoi] 25 Mad. 690. 

(2) [19161 39 Mad. 205=25 I. C. 585=27 M. 

L. J. 409. 

(8) A. I. R. 1910 P. C. 104=43 C.il. 1031=12 

N. L. R. 113=.43 I. A. 151 (P.C.). 

f4» [1878] 3 Bom. 54. 


N.VSAMI (Hamesam, .1.) 

on issue 2 is unsustainalde. On the facts 
of tliis case the presumption of jointnoss 
is overwhelmingly rebutted. Therefore 
there is no survivorship of the proiioi tics 
of Natarajulu to defemlant i. 

It is next suggested tlmt the elToct of 
Ex. C (2) is to make Natarajulu lia))lo to 
pay the plaintilT’s debt out of the whole 
of the properties. In the fust place the 
sale deed is only of Narayanaswauii s 
share of the properties. They are Lrans- 
fened to Natarajulu in consideration of 
ills paying oil' Narayanaswaini's delils. 
The only elTeet of tlic covenants in the 
sale deed is that Natarajulu is liable as 
Ijotwecn himself and the vendoi to i)ay 
oil all the delits of tlio vendor out of all 
the properties which were the suliject of 
the sale, that is. Narayanaswami's share 
of the properties, and personally out of 
the properties of his own hut such a 
covtMjant cannot he taken advantage of 
by the creditors wlio aio no ))arlics to 
the sale deed and so far as crolifoi's like 
the jdaintitls are concerneil their reme¬ 
dies are confined to the rights under 
their documents. The plaintilT’s rights 
are to sell the mortgaged properties under 
Ex. A. It may he that if, by non-pay¬ 
ment of plaintilT’s debt by Natarajulu, 
Narayanaswarai was put to trouble of 
some kind, he can sue Natarajulu for 
damages by reason of the breach of the 
covenant, but apart from tliis, wo cannot 
see bow creditors like the plaintiffs can 
take advantage of the covenant. Nor 
can we road anything in the terms of 
the sale deed to show an undertaking by 
Natarajulu that he will iny off all the 
vendor’s debts out of the whole of the 
family properties. On the otlier liand, 
portions of the sale deed imply that 
some of the debts are not binding on 
Natarajulu at all and he is in no way 
liable for them and in tlie case of other 
debts, he is liable only to the extent of 
his half share. It is impossible to spell 
out of these terms an undertaking of 
Natarajulu in respect of his own share 
of the properties for Narayanaswami's 
share of the debts enuring to the bontcli 
of creditors. The analogy of universal 
donee is invoked by the learned advocate 
for the appellants but we are not able to 
say that this analogy helps him. Wo 
are therefore of opinion that the plain¬ 
tiffs can recover their debts only out of 
the half share of Narayanaswarai in the 
mortgaged properties. 
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Tlio iir-\t j|U(''>f.ion l^iaf ansf’s 

wlu’thor coi'taiii of ti,o a*'' ^'n- 

titlcd to ]iiioi'ify ov v Uio j'laintiiN 
moit'^a-'o. Tlio folh-wiii.a ta1 losl ow-^ tlic 

palfcir-^ claiinitig'Of!i iiionty ovov (lio 

plaintil'ts, thn itfiii' in t'-.' ]l;MrtitU 
moi'fuago ill re'=jH'i-|. td whic': ili' iirl')i'i‘'y 
is claiiitrd. tho d(d>t'^ I'V ii-.i-"’! ol t!io 
payment of \vhi(;li jii-'ii-y is 

clainif'd and tho last colnnin jdtnw-: tho 
amount to tho extent to which the prio- 
litv is eliimed. 
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Mr. Yaradachaviar, the learnecl advo¬ 
cate for the appellants, argued first tliat 
as Ex. C (2) provides for the payment of 
Narayanaswami’s debts by Natarajulu he 
can himself claim no priority if lie pays 
some of these debts and does not j.ay 
others, and that being so, persons claim¬ 
ing through liim can claim no siicli ]nio- 
rity; and secondly, that in the sale deeds 
of Natarajulu in favour of the various 
alienees, they were asked to pay the 
prior mortgages and therefore they can¬ 
not claim any priority. Now it is clear 
that where a mortgagor sells his pro¬ 
perty to a vendee requiring the vendee 
to pay off two or three prior debts of 
the mortgagor and if the vendee pays off 
only one of them, he cannot claim prio¬ 
rity in respect of it over tho others 
though he may claim such priority in 
respect of some other debts the pay¬ 
ment of whicli by him was not contem¬ 
plated. This proposition was decided in 
Govindamiy'd Tevanv. Dotaisavii PWai 
(5), and both branches of the above state¬ 
ment are illustrated by tho decision in 
Bar Shi/avi -v. Syam Lai (G). In the 
abter case it was held that the vendee 
could claim priority in respect of the debt 
X and not in respect of the debts Y or 2 


(5) [inio] 34 Mad. 119=20 M. L. J. 380-6 I 
C.781-(ni0) M. W. N. 390. 

(6) [1916] 43 Cal. 60-22 C. L. J 227-31 T C 

2?=20 0. W. N. COl. * 


This proi o>iiion is conceded by the ves- 
] und<'nt<. The question, liowever, arises 
hnw far this disability of the vendee ap- 
plios fo transferees from him. In Bis- 

sy^uitr Piasnrl wSaran Sitifjh (7) it was 
licld ’•hit the. transferees also cannot 
cl liin surh ju iority, vide tho observa- 
tiunsatp. 1^9 of Bissesiiar Prasa(H, 
Snr-in (7) beginning with; 

“In c-iir npi-iinii. t.hev do not, because they 
hnd oo!i«tnict^ivi>. if not. actual notice of the 
debt due to Mnnniram and of the circumstances 
that Pnyag r.iil hid assumed payment of it. 
Tbev are co'isoi’.H'iit.lv, not entitled to bo sub* 
r<-'p-i'*-.cd to tbf ri'-'htfs of the mortgagee of 2 abh 
Mav 1FS1. whoce debt they satisfied." 

In the present case, a perusal of Ex. C 
(2) shows the position undertaken by 
Katarajuhi. and all his vendees must be 
taken to have actual or constructive 
notice of Ex. 0 (2); that is, the title deed 
of their vendor and they cannot pretend 
ignorance of its contents. No case lias 
liecn cited to sui'port the contention of 
the respondents that the transferees stand 
in a better position than the transferrer. 
There is no analogy between the relative 
positions of such transferrer and trans¬ 
feree and the relative position of the 
mortgagor and his transferee who would 
be transferrer as against a second trans¬ 
feree. The relative rights between the 
two sets of parties are entirely 
rent. The effect of tho sale deed Ex. 0 
(2) is to calculate all the debts of Naia- 
yanaswami up to a particular date and 
to make them stand on the same footing 
as on that date. Tho description of t^he 
various items of consideration show tha 
all the debts were calculated up to I'”® 
5th October 1914 and the total atnoun 
of consideration, Bs. 35,000, was made 
up as on that date, and neither in the 
hands of Natarajulu nor in the hands o 
transferees from him can there be any 
priority between these various debts 
whatever fcheiv original dates might have 
been. It is unnecessary to deal with the 
larger contention of Mr. Varadachari 
that whereover there is a covenant by 
the vendee to pay off a prior debt of the 
mortgagor, there can he no priority id 
respect of it. The authorities relied on 
by Mr. Rajah Ayyar, for example, 
narain Tevan v. Shoebaran Singhyo) 
and C^n'lavihara Naflan v. 
drayyan (9) show that no suchJbvDad 

(7) [1907] 6 C. L. J. 134. 

fS) [!0ll] 14 0. L. J. 500=11 1. C. 649. 

(91 [1920] 39 M. L. J. 445=-12 M. L- W. 3-^3 
531. C. 813=(1920) M, W. N- 534. 
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proposition can bo insisted on and it is 
safer to rest the decision in each parti¬ 
cular caso on the particular intention in 
that caso derived from the facts and not 
upon any general formula of that hind. 
But so far as transferees from the first 
transferee aro concerned, there can bo 
no question of their intention, for they 
stand in no better position than their 
transferrer and it is unnecessary to exa- 
mine their intention. After all, tho 
rights conferred upon tho transferees 
who pay off prior mortgages for using 
such prior mortgages as a shield aro tho 
result of an equitable doctrine in spite of 
the fact that the mortgages are extin¬ 
guished, and where a transferrer by rea¬ 
son of his coveuaubs and the transfcrco 
by reason of a notice of the transferror's 
covenants show a different intention, 
there is no scope for the application of 
such an equitable doctrine. The deci¬ 
sions in Kaxivi Moidcen Routher v. 
namalai Tkevan (10) and in Thorne v. 
Cann (U), do not help the respondents. 

I therefore hold that the respondents 
mentioned in the above table cannot 
claim priority over the ’plaintiffs' debts 
in respect of the half share of Narayana- 
swami's debt under Ex. 5 and the other 
debts of Narayanaswami and the other 
bonds mentioned in the table. 

The other point which arises in the 
case is tho question of interest. There 
is no dispute about this. The plaintiffs 
aro entitled to the contract rate up to 
tho date mentioned in the decree for pay¬ 
ment, namely, 10th April 1924. The 
Subordinate Judge allowed it up to the 
date of the decree and tlioreafter at 3 
per cent per annum. The appellants 
will be allowed interest at the contract 
rate up to 10th April 1924 and on tho 
consolidated amount from that date at 
6 per cent per annum up to date of pay¬ 
ment. 

The decree will be modified according 

to the second and third of the above 
findings. 

The appellants will pay the costs of 
defendant 2, Govindaromal. The appel¬ 
lants will be entitled to proportionate 
costs on the amounts in respect of which 
thqre is a dispute as to priority from the 
6th and 6th (in whoso place defendant 4 
^3 stepped in) ponding appeal and from 

(10) ClSOi) 6 M. L/r 204=3 I.'g7936' 

(11) [law] A. C. ll=Ci L. J. Cb. 1=71 L. 0. 

i&i. 


defendant 15 respectively but as to de¬ 
fendants 4 and 5 tho appellants will 
bo entitled lo iialf the costs. 

Jackson, J.— 1 agree. Tho question 
of tlio alienees’ priority aiqu'ars lo ino 
to bo simply one of (act. 'I’liey kiii'w 
that their vendor had nndertalvon to pay 
off tho mortgages, and they know tliab 
their own sales were eilected in iuiinu- 
ance of that undertaking. There is no 
ground for presuming tliat with that 
knowledge they ever intended to keC]) 
alive the mortgages which they paid uiq 
and I should find, as a matter of fact 
that the idea never crossed their minds. 
No douht as olisevvcd in Gokaldoa Cntjitil- 
(lasv. Piiranrnol Premsukh Dns{l'2), it 
may ordinarily be i)rpsumod that a man 
having a right to act in either of two ways 
has acted according to his interest. But 
that presumption of fact is rehuttahlc as 
shown in Goiindosiromi Trvanw Dnrai- 
strami Pi’hii (5). If the party wliopays 
off tho mortgage suffers by tho presump¬ 
tion not being in his favour, he has only 
himself to thank for not committing his 
intention to paper. Altliongh the inten¬ 
tion to keep a mortgage alive need not 
be formally expressed in India, neverthe¬ 
less such formal expression by way of 
deed would save parties considerable 
confusion, litigation and expense. 

P.R.S./v.S. Order accordingl if. 

'(12) (18B4) 10 Cal. 1035=1 ~ iTA. l2R-4'Sar. 
543 (P. C.). 
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Phillips and Reilly, JJ. 

Corporation of Madras — Appellants. 

V. 

Spencer & Co., Bfc/.—Respondents. 

Appeal No. 7i of 1928, Decided on 
2lst February 1929, against original 
judgment of Beasley, J. D/- 19th 
April 1928.- 

(a) Madras City Municipal Act, S. 365 (2) 

Power given to council to levy license fees 
cannot be used as power of taxation. 

A Corpora'iion ciiipoworcd to levy licens® 
fees, wanted to raipo them from Rs. 25 to 
Rs 200, ?olely for tbo purpese of raising the 
revenue, the rise being merely a counterde- 
nionetratioii to tho order of Govornmont refus¬ 
ing to allow the Corporation to take the abkari 
revenue of tho city. 

Hdd : that the power given to council to levy 
license fees cannot be nsed as a power of taxa- 
tion. [P58C2] 
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lb) Madras City Municipal Act, Ss. UO 
id 111- Taxes and license fees distingu- 


an 

ished. 

TIi'TO i'.1 R' "lilh-nMico Vt-t\v<-.’ii t:iXi'S :*nd 
litvMS.- k-c. That., tlx t!u- MUh- iv 

i< .-Kmi' fj'iilii tln' fact fhatiu, |>;-V 
mission has to Ik* nlit iii.c-l before tl.c* tax la- 
(•ome« pivahle and thu tax i-s ii'>t p.i'l hx' ^’''Oh 
pL-i'mis-i.iii, whei-.'.s tin* license fee i> pnahh* 
in iV'P r'tofa pennissioii which isj;rautc<l i>y 
the .'.•v[.oialioii. s.. the taxec e;nni..t. U- 
Trea’cd as l)ciny in the sune eatcKorv as lK-‘’'*se 
foes under the .Vet. [I’ •*« b Ij 

(c) Madras City Municipal Act. Ss. 365(2) 
—License fee - Income should be propor- 
tionateto trouble and expense of corporation 
—If otherwise Courts can interfere on 
grounds of unreasonableness. 

Tlie fee income must h.* mere «ir less propor¬ 
tion iW to tlic trouble ami expense iuenvred by 
the eoi'p'ia''i''n in is-ulng lioens.; and in con¬ 
trolling ti'.ides and 0 . 1101 ' iiiattci's for whicU 
lieeiisesai-r issued. I’.'it r'.nf;hly xpcikiiiR if 
the fees IninRin much more tlian the cost f.f 
iieocssu'v oporatii'nis, or if the fees arc so fixed 
th at the whole cost incurred hy the curpora- 
tion in connexion with all the licenses or a 
grossly disproportionate put of it was imposed 
on one particular trade or a few particular 
trades, tlieu the Courts can interfere on grounds 
of iinreasonabh’iicss. Ilencc where the license 
fees for storing spirits was raised from Us. 25 
to Rs. 200. the Courts interfered : Kni-if v. 
Johnson, floOt?) 2Q. J3. 01 and 2 Ilamj. 215; 
Foil. ; InsliliiU of Patent A>ients v. Lochwnnd, 
1S94 .1. C. 317. }>(. [P 5S C 1] 

S. lianfia.<H(-nmi Aijyfuifjar — for .‘Vp- 
pcllant. 

Tc/v' Mockett ami 0. T. Govintlon 
familiar -for Ilcspondiml. 

Phillips, J.—The only question for 
determination in this appeal is whether 
the action of the appellant, the Madras 
Corporation, in raising the license fee 
for storing spirits from Es. 25 to Rs. 200 
was within its powers. Beasley, J., who 
tried the case has held that the increase 
in the fee is unreasonalile within the 
meaning of the term as defined by Lord 
Russel, C. J., in Krmev. Johnson (L), 
and has directed refund to the plaintiffs, 
Messrs. Spencer k Co. of the excess 
amount paid by them. Mr. Rangaswami 
Ayyangar for the appellant now takes 
exception to this finding and says that 
the power to levy fees for licenses under 
the Madras Act 4 of 1919 is conferred 
on the council and it is within their 
power to fix the fee at any figure they 
please. He contends that if they fixed 
it at a figure too high or too low, the 
taxpayer has two remedies ; (1) hy 
exercising pressure on the member of 
the corporation for his ward with a view 
to getting the figure altered, and (2) the 


coirficiii.n of its own mistake hy the 
council : luil lie was not at first prepared 
to a'-'Tpl flic dictum in Kruse v. Johnson 
( 1 ). ihat ihe Court has power to inter- 
feio willi l.ve-laws which are unreason- 
;il.h>. Tiic definition given of “ unrea- 
sonal.le” at p. Oi) of the report of that 
case is as follows ; 

•'If. for jiist;nice. they (i.e.. the byc-hws) 
were found to l>o and unequal in their 

op«*r.it-ir>n as hetwenn different classes ; if they 
wore unjust, if they disclosed had 

fiihh : if thc-v involved such oppressive or 
|.’r..tnitous iuterference with the rights of tliose 
Riihjoct to tlunii as could find no justification in 
the niinilsof reasrmalde men. 

,\l'pcllant‘s contention in the first 
place is that Mie fees fixed for licenses 
lor wlvat are called dangerous and offen¬ 
sive trades which are leviable under the 
provisions of the Act aie revenue in the 
same sense as the taxes wliich the coun¬ 
cil is ein]) 0 \vered to levy. Wlien there is 
a question of wliat is the power of taxa¬ 
tion conferred hv Government on a 
jmhlic body, a very careful scrutiny is 
necessary to sec that only powers 
specially conferred are exercised and 
that notliing further is added to them. 
In part 8 of tlie .-let which purports to 
deal with Taxation and Rinance, Chap, o 
deals with taxation and enumerates tlie 
several taxes which the council is em¬ 
powered to levy. Licenses are dealt 
with in part 4 of tlic Act, and are levi¬ 
able under S. 287. The power to lev> 
fees for licenses is given in the chapter 
on procedure. There can he little dou 
that there is great difference between 
taxes and license fees. The fact that in 
Ss. 110 and 111 the levying of taxes is 
authorized but is stated to be by way ^ 
license fee does to some extent supP®^ ^ 
the argument that taxes and license feeS| 
liave something in common, but that a, 
tax is not the same as a license 
clear from the fact that no permissio*^ 
has to be obtained before the tax b®' 
comes payable and the tax is not pi*> 
for such iiermission, whereas the lic 0 nS 0 | 
fee is payable in respect of a permission 
which is granted by the corporation, 
must confess that the words' by wa> ® 
license fee” in Ss. 110 and 111 are not 
very intelligible to me and I canno 
think that the sections would beaffeote 
in any way by the omission of thes 
words. Presumably the legislature m 


(1) [1893] 2 Q. B. 91-67 U 3. Q. B. 782--^* 
T. L. R. 416=62 J. P. 469=46 W. ® ® ' 
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bended to attach some meaning; to thoso 
words, but nothing has Iiclmi suggoslod 
in the course of those luucooding'i in 
explanation of tho moaning. Whalovor 
|may lie tlie moaning, I am satisfied tliat 
taxes cannot be treated as Iieing in the 
iSame category as license fees under tlu' 

Act. The argument, tlierefoic. that, 
when the corporation is empowered to 
ilevy license fees, it may do so sidely for 
'the purpose of revenue does not seem to 
me to 1)6 tenable. Beasley. J.. bas held 
that the fees are leviaMo as compensa¬ 
tion to the corporation for the exiienses 
incurred in the issue of licenses and tlio 
general regulation of the trades and 
other occupations which aio licensed and 
tliere must be some relation between 
these expenses and the amount of fees 
leviable. This was the view wliich was 
adopted by the Rangoon High Court in 
Jlimtcjpai Corporniioi? Jlan'ionn v. Co - 
ratee Bara Bazaar Co. Lt<L (2). 

With all respect, I thinh this is a very 
reasonable view to take and, although pos¬ 
sibly the above is not the sole considera¬ 
tion which may be taken into account in 
fixing the amount of fee, it is the main 
consideration. The license fees are in 
respect of what are called dangerous and 
offensive trades, that is to say, it is 
necessary in the interests of the city 
that the corporation shall know wliore 
such trades are being carried on and 
shall be in a position to see that they 
are carried on in a proper manner with¬ 
out causing unnecessary nuisance to 
other people or danger to the public gene¬ 
rally, That being so, it is clear that 
the corporation must have power, but it 
does nob follow that the corporation has 
the power to levy any sum it likes by 
way of license fee in order to raise the 
revenue and in fact it is conceded by 
^r. Rangaswarni Ayyangar that there 
ttust be some limit to the fee which can 
imposed ; but he is not prepared to 
Jj^ggest what that limit will be. If 
‘'here ig such a limit, there is good rea¬ 
eon for holding in accordance witli tho 
principle of Kru.^e v. Johnson (1), that, 

“ the fee is unreasonable within the 
roeaning of Lord Russell's definition in 
jhab case, the Court has power to inter- 
Jete with its levy. We have been referred 
w another case Institute of Patent Agents 

A. I. B. 1927 Bang. 183-5 Bang. 212. 
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V. J.fi'l i'. il ('D. i-i \'. ii i( h r,()l (I IIcl Sriu'l 1 

wIm'II drillin'; I »i ii|i‘> |Tiimi’d f'\' 
t hr BtnU’d 1 'I '1 i .I’l I' I -1 '' • [ ’ l*;i t cnl 
1 h‘si”ns. :ilnl 'ft .nr- .\l;i! ‘ • 
which lixrd a cri i .i in !• i 
Ilf hi-' iiidgnuml <<\ -vri vr- 

" 1 I'll.it it- iii'i Ir nil 

:uii jiOWri'I" niljiM'-r fi I s ;i‘ -ill, 
iniicnl t.o :it. tlic ri.iirhiMcii, wIh ii Hi' 

]’,i);U'<l 111 'I I nil- In Vr >;m'l -i ]i ii lirii I 11 ' 

frO, til a’- it w il h i u t tir ju. -v i lUi a ( ' illt ''t 

l.uv ti'r:inv.i«s t-Iinr ci'iii'lirii'ii. t-'ilrtn- 

lutin' wli.it is till' Irijitiinatr iiliii-i lit -it wliii'li 
tlic Ivo may I'C fiscil." 

Jf tliat remark is ;i]i]tliraMi’ t" 'li'' 

present circiimslances. it would !rllo\s 
that, as the council has jiower to lix Ih 
lee. it is not within the province ol tltis 
Court to interlerc, lull lliero is a suhse- 
(lucnt remark at p. 307. namely : 

■‘1 \vill«:iy one word, li'iwrver, lictore Ir.iv- 
ing tills part of the .sul.joi.'t, upon tin.' point siir- 
tested that they involved soiiicthinf’ liarsh or 
uiifaii' asvHgivds the rt.”^])iindi'iifc • 

It is not nnreasonahle to inlcrj'rrt 
tliat as showing that that the learned 
.Judge had tlie )irinciiilc laid down in 
Krase v. Johnson (1) in his rnin<i, 
namely, that if there was something 
harsli or unfair in the rules, it may lie 
that the Court will interfere. The case 
is certainly no autiiority to the con¬ 
trary. and was not even cited in Kruse 
V. Johnson (1). The question, therefore, 
before us is whether Beasley, J., was 
right in holding that the levy of this fee 
was unreasonable. Apparently from 1901 
to 1921 tho fee of Rs. 25 was fixed as the 
fee for storing spirits. Until that date 
the word “spirits” was interpreted as 
denatured spirits and the fee was levied 

for the storage of such spirits. In idU 

and 1925 the license in its present form 
was granted for a fe^ of Rs. 25. .U tho 
end of 1925 a proposal was made to 
raise it and we liavo the minutes of the 
nroceedings of the coudmI Irom loth 
Dcccralici- 1!)20 to 9l.h Jlarc-h, 192« when 
the council limilly hxed the fee at Rs. 20U, 

chani'ing the inUnve (i[ the. license to 
one for arrack anil for (ore)gn liquors 
containing alcohol. From the no cs 0 
the then Commissioner it w'onUl appea 
that tlie corporation resented tlie action 
of Government in collecting tlie ‘ 

revenue within the city and in no a 

ing tho corporation to utilise 

venue for themselves. As compensation 

the Government were paying a fixed sum 

(3) [1894] A.C. 347 = 03 L. J. P- C. 74 = 

L. T. 205. 
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aiimially tn the (.■oiporat inn. The* 
Cominisoon.v Miggc^ted (Init. tl^o 
(’.DVi-rnnvMit on tlio oM condi- 

tions l)i’ing adhered to. the I'owor to 
levy a (eo for storing sidrits slioidd lo 
fully exploited and r.ii'i'rl. A'-eordinnly 
tlio {'“o was ra'-iod fi'oin It''. t*’’ 

U<. 200. Cm iu he Slid that lids alt. ra- 
[tioii was made rea'onahly ? Taking it 
tluv tin' fee income imi't hemoio or lo'S 
'prop<irt,i(n'i to the trouhl-' and cNjasnse 
incurred i.'y the. corpora^ ;<»n in is-,uing 
licenses and in controlling trades and 
otlicr in liters lor which li':cn-.es ai‘.' 
'issued, the r.-a'on at the holU'in I'l 
'the resolution ot tlic council is clearly 
nut in ai.-cord inc.e witli llio sjdrit of 
the Act. The fee was not riiscd 
hoc'iuse of rlio cxpeH'O of collec¬ 
tion or regulation hut. was nnuvly a 
counter demonstration to tho onler of 
GovorniTicnfc ivfusing to allow th«^ (’or- 
poration to take Iho abkavi revenue of 
the city. 

Tho result of this increase of fee 
has iindouhtedly been to impose on 
the jicrsons who stoi'o such liipior a 
very unfair burden as compared witli 
other tax payors in tho city. From tho 
evidence which has bein adduced it 
would appear that tlic expenses of super- 
vising the places v. hcro foreign liiiuor 
is stored are practically nil. The site is 
inspected when the license is originally 
granted and, so far as the evidence goes, 
no further action appears to be taken, 
if we compare the fee for this license 
with the fees for other matters which 
entail much greater expense and trouble 
on tho corpovabiou, such as fees for 
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the. levy of the enhanced fee was un-| 

rea-onabln. 

While holding that tdio enhanced 
liciiisefoeis unreasonable, the learned 
,Iudg.“ has in liis decree ordered that: 

“ the pi diP'Us Tir.' thorefove liable only to 
piv :i li.'-ii'-'fo’-* of rup''os twenty five (Rs. 25) 
wlti. hsiitn is amply snllicicnt to cover all the 
porlornied aiul tho expenses incurred by 
tho (lofoii(l;i;it coi-poratitni with respect to those 
lic.'M'. 'l pn-iniscs and otlicr promises in res- 
ptot f.l which licenses have been {;rauted." 

M'liiio agreeing with him that the en¬ 
hanced fee is excessive, 1 do not think 
that- the Coi-rt is jusfitied in taking 
upon it-ielf file power conferred by the 
Act- upon the council, namely, the fixing 
of f h./:im..unt ol fees; in this case the 
omi.s^ion lo lix tlic fro for a license will 
niak(? no didcri ncc in tlie substance of 
1 he tlocvt'o. lor the fee which was for- 
inmly leviable was Rs. 25 and-this figure 
must lie icslored, as the resolution lor 
its enhancement is invalid and theplain- 
lilTs are therefore entitled to the refund 
of the l.alanco of Rs. 175. The words 
of tho decree iiuotcd aliove sliould there¬ 
fore be removed, but the decree is in 
other respects conlirmcd. 

A somewliat surprising argument has 
also been advanced on the question of 
costs. The learned Judge has passed 
tlie usual order that costs should follow 
tiie result, and th<5 circumstances would 
have to bo exceptional to justify our 
interference with the order. Not only 
must we be of opinion that there were 
circumstances which justified a depar¬ 
ture from the usual order as to costs, 
but wo must be furtlier satisfied that 
those circumstanees were so exceptional 


stables, dairies and storing skins and 
explosives, we find that tho fee for stor- . 
ing spirits is by far Ihe highest, although 
those other matters entail much greater 
trouble and are move dangerous and of¬ 
fensive to the general public. The fee 
for other licenses was not raised at tho 
same time and consequently it is im¬ 
possible to hold that there was justifica¬ 
tion for raising the fee for a license for 
storing spirits by 800 per cent. It was 
certainly not done witli a view to pay 
'for the expenses in connexion with such 
licenses but was obviously done to in¬ 
crease the rovenue of the corporation 
from liquor, thereby replacing tho ab- 
kari revenue taken by Government. 
This being so, I must find that Beasley, 
J., was amply justified in finding that 


that tiio learned Judge cannot have ex. 
ercisod his discretion judicially in ignor¬ 
ing them. 

That is far from being the caso here 
and this ground of appeal must bo re¬ 
jected. 

The appeal is accordingly dismissed 
with costs. 

Reilly, J.—1 agree with tho finding 
of the learned Judge on the original side 
that the power given by the Madras 
City Municipal Act to tho council to 
levy license fees cannot be used as a 
power of taxation. The Act clearly pro¬ 
vides in Part 3 for taxation and lays 
down what taxes the corporation may 
levy. Then the Act goes on to an ©n- 
tirely different part, Part 4, which is 
headed "Public Health, Safety 
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Convenience.” In tlnit part tlu'K' iiro 
provisions to the elYoet that no poison 
shall carry on certain trades, occupations 
or use any promises tor certain pur| uses 
^Yithout getting a license from the Coni- 
missioner. The section in tliat part 
with which we are particularly con¬ 
cerned is S. 287, which provides tliat no 
person shall use any plate tor any ot 
the specified purposes without getting 
the peraiission of the Comnii>sioner in 
the form of a license. A I'crson who 
wishes to use his premises for such jnir- 
pcses has to apply for a license. The 
Commissioner may grant, or refuse to 
grant, such a license. If he grants it. 
he may fix any conditions or restrictions 
which he thinks necessary. There is 
nothing whatever in this section al nnt 
a person who wishes to use his premises 
for such a purpose being taxed, or his 
occupation or his premises being taxed. 
He has under those provisions to get a 
license. When we come to the end of 
the Act, there is another piart headed 
“ Procedure and Miscellaneous.” S. 3G5 
at tlio beginning of that p>art sets out 
that every license or permission must 
be signed by the Commissioner and must 
specify the restrictions, if any, which 
arc imposed by the Commissioner. Then 
sub'S. (2) goes on to say; 

“For every such license or permission fees 
may bo charged at such rate as may be sane* 
tioned by the council/' 

It is suggested that tho fixing of fees 
for thnso licenses may be used by the 
council as method of taxation. Purely, 
if that was intended, that power would 
have been provided for in the pait of 
the Act which deals with taxation. 
What could be the reason for bringing 
it in as a mere matter of procedure at 
the end of the Act? Mr. Eangaswami 
Ayyangar for the corporation has sug¬ 
gested that, because in the sections 
which deal with taxation one or two of 
them refer to the method of collecting 
taxes as “ by way of license fees,” 
therefore wo must hold that 'there is no 
distinction between license-fees and 
taxes. 1 can see no sufficient reason in 
the rathor loose language which is used 
in those sections about the means of 
collecting taxes to lead us to hold that 
under the Act it is intended that there 
should bo no distinction between license- 
fees and taxes, I do not thin]; that the 
matter really admits of any doubt. 


J’llf . il (here V, <1 '■ :l I'\ <!nlil t al dill. I lid 
nu ailing dl S. •H-jIV'. il i1 \\i'i''id— 
sil'h' td irail I II if nl . 1 1 i"ii in I wo 


\\a v>, in din- V. .1V a . I nn ■ ■ • ; ■ l In' 
( dunril Id in:l i -«• : a ' i i :■ j • ■ In' 

a| j Iv (dl- In-cii'-i s ai 'I in a* > ■ • 

I ni) d\\ cl ii'g I Ik 11! i i:l y i - > i * , ■ ' 
t lu’-M' )' 1 ^dtis Id ] a\ li i ', ''.’ iI I ’ 'iM 
the diilinaiy itir(i|l«‘ ol (..ii'i im i a n 
win n \\(' aid <haling \\i:l; .i- Lfiild 

wliii h imj dvc'S i-r \\ liicli i! i-i .ni endt d 

im] 0 ''CS anv lialilil\ ;■ ibci; dv 
cif'i/i'ii to taxation, il wouhl li- n: j"ia- 
tivo upon us lt> adopt ilio (li' ,c ' c n 
most iavoural'h'to t 1 m’ subjcci or i- i- 
zcn. Put 1 do not. lliiiik it i'^ iiMC'-ai', 


to call that principle of 
our aid in this ca''(\ .1 


1 111 • M'li 

cannot, iin.ud 



t.hat the Irgislaturo, when inovidiiig lor 
liccnse-fecs under the In’ading I'lo- 
ceduro ” and omitting tlietn Ivom tho 
provisions r<’gaiding taxation, tvin in¬ 
tended them to l.c treated in any way 


as taxes. 


If the power to levy those fee-, e.innot 
be used for taxation, it is admilted tliat 
the council has not the I’owor to lix any 
arbitrary foo which it chooses. Mr. 
Panga«wami Ayyangar has aimitud 
that there must ho some limit to its 
power and that the fees must ho re.ison- 
ablo. Ho has rightly contended that in 
interpreting the word reasonable ' in 
this connexion we must give it a wide 
and liberal interpretation. And I quite 
agree with his contention, tiiat, when 
such a question comes before a Court, 
it is not for the -Tiidgo to try minutely 
to a’^spss wlnt is the proper fee; nor 
is it for tho Judge to suhstituto his 
judgment in the matter for that of tlic 
piihlie, body to wdiich tlio legi'-laturo has 
entrusted it. But I tliink there aro 


two principles whidi wo may use to 
determine whether the fees fixed by a 
Municipal Coi'iioration with powers siicli 
as these can be held to ho nsisonalde or 
nob. If wc accept tlio luoposition that 
the power of charging license-fees can¬ 
not he used for taxation, then wo must 
say that as a whole tho fees charged by 
the corporation must not he very much 
in excess of what the duties cast upon 
them and their staff in connexion with 
tho licenses cost them. Tliero is tiio 
cost of issuing tho licenses; there i.s tho 
cost of inspecting the premises to see 
whether they aro suitable for the pur¬ 
pose proposed; and there is the subse- 
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(10 Madras CoRT'ORN. of M vokas ^. 

qui-nt. ro't of iii'iM'cfinS f'l'i' *o 

see Ilia' rh^'V ai'o laMiiL'nse-l in-opct ly and 
t!if' cnnilitions and 
iinp.mrd 1)V tlic rnmiiii->'nncv art‘_ ol). 
sf'vvrd. Rut, rout'iily if tin- 

Ices are charj^ed at so hi^li a rate that as 
a \vliol“ iliev liiiiiHinvery mucli iii"ve 
than tin'cu-l of t.lic>;c niicrations loflu’ 
cor p'u a ’11 in. then 1 think’ \\ n c.in 
vi,y liiat lin y are nnrca^onal'lc. There 
is aiuirhci’ ]'iinidplc. AUhnn^h it ^ is 
almo'^ iinpos^ihlc for the coriimation 
iUelf to ascertain, ^^•llcn lliey an- issuing 
a nninlu*)' oi licenses to jiersnns r-n- 
in dilferent tiades and occiipa- 
ti()ns, exactly what is the cost of any 
parficular lici-nse or ot licenses nr of 
licen >es li,)- ]'ers(')iis en^ai-i'd in]iarli* 
cul ir liadcs or o;'cii]iifir>ns —aiul cor- 
tainlv \v''- could not alli-inpt anythin;^ 
of that sort—vet surely it would l )0 
unreasonalilc it they so fixed the fees 
that the whole cost incurred by (hem in 
connexion with all the licenses or a 
ftrossly disproportionate jiavt of it. was 
imi'osed on one particular trade or a 
few particular trades. Tliese principles 
1 think may be of liclp in ascertaining' 
whether a particular foe is reasonable 
or not. Mr. Ranjtaswami Ayyangar re¬ 
ferred us to the case of 7 u-u-9c y. Johu- 
fti'iii ( 1 ). and asked us to accept the view 
of what is rcasona))lp and unreasonable 
taken by Lord Russell. C. J., in that case. 
That I am very willing to do. But we 
must remcmlier tliat Lord Russell in 
that case said that a bye-law which 
was partial or unequal in its operation 
would be unreasonable; and in the same 


tlieso flgni'-saro correct, the Corpora¬ 
tion is c'lllecding about Rs, 5,000 less 
(h-in whit the licensing operations cost 
th-m. Iftliatisso, it would be very 
n-asonal'lc tor them to increase their 
li.-. n>e-f- i‘.s so as to cover the deficit. 
H<*w liit-y should increase them is not 
fur ns to determine. One obvious me- 
tho.l wouhl ho an all round increase of 
liiM-Ms.'.f«-os so a-< to cover the deficit. 

Another inolhod would be to find out 
whether some license fees are clearly 
too low and to r iisc them. But what 
has the coi'iioration done in this case? 
From the sclicdulc with xvhich Mr. 
Rangaswanii Ayyangar lias provided us 
it appears that there are over a 100 
dilferent classes of occupations and 
trad('s for wliich people have to apply 
lor licenses. They have selected the 
one with which we are concerned the 
storing of spirits. The fee for storing 
spirits before the change with which wo 
arc concerned was made was Rs. 25 a 
year. The storing of spirits is obviously 
not a very dangerous thing. It is not a 
thing wliich is olTensive to the physical 
senses of persons in the neighbourhood. 
And the evidence shows that the cor¬ 
poration and its staff spend practi¬ 
cally no time or effort on inspecting 
places where siiirits are stored. For 
that kind of license one would expect to 
find a very moderate fee charged. Fei'* 
haps it may be said that Rs. 25 was a 
moderate fee. But they determined to 
raise it; and they proceeded to raise it 
eight times, to Rs. 200. That I find is 
double the amount charged for storing 


way 1 think we can properly say that a 
license fee, if it was imposed partially 
or ill a way which would make it un¬ 
equal in operation, would also be un¬ 
reasonable. 

^Ir. Rangaswami Ayyangar has tried 
to tell us how much the issue of these 
licenses is costing the corporation a 
year, and lie has put before us some cal¬ 
culations wliich show that the total cost 
of the licensing operations is about 
Rs. 95,000 a year. I cannot say that 
I am entirely satisfied with the way in 
which he has arrived at that result. It 
appears to me that some parts of liis 
calculations require a good deal of clear¬ 
ing up. But let us assume that his 
figures are correct. He has also told us 
that the total amount collected for these 
licenses is about Rs, 90,000 a year. If 


any other thing, however, dangerous or 
offensive, in'this town. It is four times 
what is charged for licensing places for 
storing such dangerous things as nitro¬ 
glycerine, fulminate of mercury and 
other explosives. It is many times the 
fee charged for storing fire works. 0*^ 
tlie calculations which Mr. Rangaswami 
Ayyangar has made it appears that, h®* 
fore this change in the rate of fee, about 
Rs. 1/48 of the whole cost of the licens¬ 
ing operations was collected from the 
persons who had to obtain licenses for 
storing spirits; after the change, about 
Rs. 1/6 of the whole cost of the licens¬ 
ing operations is collected from them- 
We are informed that there are only 
72 of these particular licenses. 1 
from the schedule with which we bay® 
been provided that more than 6,70U 
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licenses are issued for trades, l)iisinessos, 
and occupations. But 72 of tlu'iii are 
made to pay about Rs. 1,T> of Ibe cost 
of the whole licensinj^ operations. 1 
think that, when these facts are stated, 
no one could really contend that tlie 
tee fixed Rs. 200 is in any sense of the 
word a reasonable one. That heiu}* so, 
the council had no power tc fix the fee 
at so high a figure. Tliey appear to 
have done it with the intention of using 
tlreir power as a power of taxation: and 
I may add tiiat they appear to have 
used their power for improper discri- 
mination. 

1, therefore, agree that there is no 
sufficient reason for us to interfere with 
the decree of tlie learned Judge that the 
excess over Rs. 20 for cacli of these 
licenses must l)e refunded to the plain¬ 
tiffs. I agree also that the learned 
Judge went too far when lie attempted 
to decide for the present or for tlie 
future what is the reasonable fee whicli 
the council should fix. That, I think, 
is a matter for them; and, therefore, I 
agree that the words quoted! rom the 
decree by my learned brother should he 
struck out. With that modification I 
agree tliat this appeal must be dismissed 
with costs. 

P.R.S./P.R. Appeal dismissed. 
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Anantakrishna Ayyar, J. 

Siindararn Ayer —Plaintiff^Appellaiu. 

Kulathti Iyer and oi'ierv—Defendants 
—Respondents. 

Second Appeals Nos. 2G0 to 2i)l of 
1926, Decided on 23rd July 1929, from 
decrees of Dist. Judge, Tinnevelly. 

(a) Madrat Estate* Land Act—Policy 
of Act is that ryots should know exact 
terms on which they are holding pro¬ 
perties—Important change in terms of hold¬ 
ing—Ryots must have notice. 

Tho policy of the Madns Estates Land Act 
would seem to bo that ryots should know tho 
uxact terms and conditions on which they are 
Iiolding the proporties for any particular fasli, 
and in case tlicro should be any important 
changes in the terms of the holding they must 
have some reasonable notice of the same. That 
such is the intention is clear from tho wording 
of several sections of the Act [P64 C 1] 

(b) Madras Estates Land Act, S. 3 (5)— 
“Landholder" include* lessee from him. 

The definition of “landholder” in S. 3 (5) is 
wide enough to include also the lessee from the 
owner or the landlord. [P Cl 0 1] 


(d Madras E'l.'il's LniiH Acl, S- 52 l3} - 
Landholder exiliatr-.'.i ■ patta for one fasli 
Same will he in fo-'ce ‘i. •.^l■•tr•(•tlins' fasli 
In \\ Ii* •:••• '! . • . 'Ill 

p jtl, i for ii!n' f.t- li. i ll I. ■ I I '.) 

Iu‘ in fnl'i'r Ml ' llo 'll' c I.; 

I :!l hi' i'-iimo‘ I'VM'li' 'I' ' ' ■ ; 

(. 11 In oivin;; .1 )'' 1 .iinl pni ‘ .1, • : In 
pnsitii'M til I lU''' |M' tV; 'I 'I'., 

a huniloi.i, li.iv 1 11^ j;i ill^ 'I 1 > t '■ I > < ' ; > i 

«if \»' iV'^. p! i''v^ ' In' I' I n : h 1 > • 1 o 11; 1 >1 i .'1 

l.UliUloldiM', :iii I ' !i. ]M".i i ; I' ^1 i''. till' 

lessee in tlic 1 1 I'r .Hr hill hiv' O' -tiin' 
force as if til'* iiiii' i-- l•l'l|||<'l" I ' ' li.'ii- 

holder liiniself ; .1. /■ /•■ I *-'2 / . i’. - • , 1 . 

j I . I 1 

(d| Madras Estates Land Act S 2/— 
Under S. 27 Court is entitled to piesunic 
that conditions of tenancy for one year con¬ 
tinue to be in force for next year But 
under S. 52 it so remains in force. 

H\ S. il a rule Ilf |m"-iuill)tii)ii I'lncteil .uid 
the Courts arc entitled to presnnie th.it die <'on- 
ditious of ton.uiey for a particular ye ir cniitiuii.) 
to lie in force in the \e:ir imitiodi.itcl) f’lltnw- 
ing. lint uinler S. -jJ it is not niereh ,i iin.''^* 
tioii of pri'sutiiptiou. for tiio sertinu eii n-ts tint 
pattas‘‘shaU" rein tin in foree. (’(ijt'l, 

K,V. Sesha lyiwj/ir and S. Aininfo. 
rama lyei —Uif Ai>po!lant. 

7v. Kridiaa Iyer and M. S. 1 cuhula- 
rama Iyer —[or Respondont-. 

Judgment.—Plaintifi' .is tlie appel¬ 
lant in these second appeals. Summary 
Suits Nos. 44 etc. of 1910 and Nos. 30 
etc. of 1917 were instituted liy the plain¬ 
tiff-appellant in the Court of the Hono¬ 
rary Deputy Collector of Tinnevelly 
Division to recover vent due in respect 
of properties in the possession of tho 
ryots defendant in the inam village of 
Vagaikulain. The inam village belongs 
to Sri Vya'^araya.Swamigal Mill I at Sosa- 
lai in tho Mysore State, The practiee of 
the Malhadliipati had lieen, as is dis- 
cdosed by tlie evidence in these cases, 
to grant leases to persons for different 
terms authorising them to recover tho 
rent from the ryots in possession of tho 
• lands. It is in evidence that leases for 
patflcular terms were granted, among 
others, to the father of the idaintiff. The 
last of the said leases came to an end 
with fasli 1321 ; and the plaintiff ob¬ 
tained a lease for faslis 1322 to 1331 
from tlie Matliadhipati, and on the basis 
of tho said lease he instituted the vari¬ 
ous suits mentioned by mo to recover 
arrears of rent due for faslis 1322, 1323 
and 1324. 

In tho plaints, the plaintiff claimed 
rent on the basis of "waram.” The de¬ 
fendants pleaded that it was the “share 
ing system*’ that was in vogue in the 
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villai,‘o, luifc tliat the rates claimod I'y 

IhoplunAli WL'i-o not; the convcb rates 
and tint tke correct rites of rent^ were 
those piid I'V to the pliintin.s 

father, t!io previous Ksso'\ As I sii-.l, 
ihoiic-ti hoLh cliitiis involve 1 division of 
liv proUi'-o. yet, there was diderence as 
re^irds the inniiortion in v.-lneli the 
pro luee w IS to h - divided a'-eording to 
I 'le contention of the pliintilT anil the 
d'.dendi'Ps, the iiliintid-cliiinin:; more, 
while the defend nils conteiided th it the 
]il lintitf w IS enlith’d only to a less pr»)- 
portdon of tno proiliieo. 

When the present snibs were tiled, 
there w is pending in tlio High Court a 
hatch of «e-.-ond appeils jireferrod by 
t!ie pl.iintitl s fablv-r as lessee against 
oth(‘r ryots of the village to recover rent 
due for certain f islis. A similar con- 
tontion was raised in those suits also, 


and tliougli the Deputy Collector had 
accepted the contention of the idaintilf. 
tlic landlord in those suits, the District 
Court liad modi6cd tljo decree passed hy 
the Deputy Collector and consequently, 
second aiipeals were preferred to the 
High Court in which similar questions 
were raised. The parties agreed to have 
the hearing of the present suits ad¬ 
journed from time to time so tliab they 
may have the benefit of the High Court's 
decision in the second appeals mentioned 
hy me. The final decision of the High 
Court was pronounced, after findings had 
been called for by tho High Court, and 
submitted by the then District Judge, 
only on 2Jth December 1916 ; vide Ex. 
H (6) in the case. The real trial of the 


present suits, therefore, began only after 
the said judgment of the Pligh Court 
was passed. Though the present defen¬ 
dants were nob parties to the litigation 
that was ponding in the High Court, yet 
having regard to the fact that similar 
questions had to bo decided in the pre¬ 
sent suits, tho judgment of the High 
Court was treated as evidence on the 
points on which the parties were at issue 
in the present suits. The Deputy Collector- 
considered the judgment of the High 
Court and the other evidence adduced by 
the parties to the present litigation and 


raised before him about tho plaintiff’s 
right to re-over certain cesses. I may 
nvntion flub as many as nine cases 
wove the subject of dispute between the 
pirti 's. The Doimby Collector upheld 
the con'enbion of the plaintiff in respect 
of seven out of tlie nine cases j and in 
rcsjiccb of two, n inicly Kalvainazai and 
I'avanii, he hold that, though the High 
Court had in the previous litigation 
upheld the validity of tho same, yet, 
having vi'gird to the evidence adduced 
hy the ]»arlies in these present suits the 
piiintilf was not entitled to recover 
these two cesses. Tlicre was another 
important question raised before the 
De|mty Collector with 'reference to the 
amount of rent due to the plaintiff for 
fasli 1322. To properly appreciate the 
cxi; contention between the parties 
i-elaling to the dispute regarding the 
rent due for fasli 1322 I must mention 
that, during the existence of the lease 
in favour of the plaintiff's father, the 
plaintiff's father had admittedly ex¬ 
changed patbas and muchilikas for faslis 
1.315 and 1316. It was a point for deci¬ 
sion wliethcr there were subsequent 
pattas tendered by him for subsequent 
faslis. 

The Deputy Collector held that hav¬ 
ing regard to the provisions of S. 52 
(3). Madras Estates Land Act, pattas 
which were in force during the currency 
of tho lease granted to the plaintiff s 
father continued to be in force for faslis 
1322 also and, consequently, bbe 
tiff, who tendered a patta for'fftsli 1322 
which was not accepted by the defen¬ 
dants, was not entitled in this suit to 
recover rent at a rate different from that 
mentioned in the patta exchanged 
by the previous lessee. There v/as 
also a further question as regards 
interest, and also as to the liability 
of one Kulathii Ayyar, defendant 
in summary suit 48 of 1916. Tlio 
plaintiff preferred appeals to the District 
Court against the disallowance by the 
Deputy Collector of tho two cesses men¬ 
tioned above. He also appealed against 
that portion of the decree of the Deputy 
Collector wherein ha disallowed the 


came to the conclusion that the conten- plaintiff's claim to rents at the higher 
tion of tlie plaintiff as regards the pro- rates at which he had tendered pattas 
portion in which the produce was to be for fasli 1322 On appeal the learned 
divided was the correct one according District Judge discussed the applica^*: 
to the evidence adduced in the case, lity of S. 52 (3), Madras Estates Laud 
There wore, however, other disputes Act, in paras. 18 to 22 of his judgment. 
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His tlecisi on wa? that th Deputy Col¬ 
lector was right in his view that tho 
plaintiff was not entitled to the higher 
rate of rent in respect of fasli 1322. 

The main arguments raised before me 
by the learned advocate for the appel¬ 
lant in these second appeals turn on the 
correctness or oblierwiso of the decision 
of tho lower Courts on the applicihility 
of S. 52 (3), Madras Estates Land Act, 
to the suits in question, so far as the 
rent for fasli 1322 is concerned. In tho 
first place, it wis argued that there was 
no patta tendered to these defendants 
after the coming into force of the 
Madras Estates Land .\ct, namely after 
1st July 1903. It was contended that 
the very basis for the application of S. 
52 (3) would be wanting as no p.atta 
tendered prior bo the coming into force 
of the Madras Estates Land Act would 
according to the contention, attract the 
result mentioned in S. 52(3). With 
reference to this argument it was pointed 
out by the learned advocate on behalf 
of the respondent that, as a matter of 
fact, Ex. ‘1 is a patta on record exchanged 
by the plaintiff for fasli 1312 that is 
for the year begining from 1st July 1908 
and ending with 30th June 1910, that is, 
for a period after coming into force of 
tho Madras Estates Land Act. To this 
it was replied by the learned advocate 
for the appellant that this solitary patta 
would not be an answer so far as tho 
other defendants to these suits -are con¬ 
cerned. In answer to tliis it was urged 
that tho case was conducted in tho 
lower Courts on tho footing that there 
was no difference betsveen the reliefs to 
bo decreed as against one defendant, 
and ocher defendants in these several 
suits, and probably it was on that 
understanding that patta granted 
to one particular ryot only, out of 
the several defendants ryots, for 
fasli 1319 was exhibited. Whatever 
might be tho real reason, I think, hav¬ 
ing regard to the way in which tliese 
cases were conducted in tho lower 
Courts and having regard to the agree¬ 
ment between tho parties that the evi¬ 
dence in tho main case was to be taken 
as common to all tho other cases and 
that the decision was to be arrived at 
on the common evidence, that the cir¬ 
cumstance that pattas tendered to other 
defendants for fasli 1319 have not been 
exhibited should not make any differ- 


one-' in ni\' <'f llioso 

a 

second ll'ivitii; tin;-; before ino 

tlje pitli lendired I' l 1' 1 

think' the ili-il llietion N'. :i:i b • •’■ii ;!lt 

to be di.Lwn 'b-' b luj"! ,ii. i''.' 

i; 


for I he iipiiell I'lt, ! !i.i' ■>- ' d. ’ ' 

Esta'.es Ijiiid Aet. would iio' I/ ' ' 

tllOSO e.l-^e-. does noC exml. My u '-’'.- 
tion WMs aUo dr.iwn lo ibe clj-euiii- 
st.inco that in -ground i, L "I ibe 
grouiuisol appeal pii’b'ired lo i!ie I'jwer 
appellate Court there is a lI-uu. nl »'> 
this ol'leet ; 


Further tho pi'.tv fur fi<li ' ul . 

a w.\r.\m pitt i .iii I u’t a uii \> ir. i.” 

The case of the api^- llint here, liow- 
nver. is that for lisli 1321. no pitta was 
in fact tendered by tho plaintill or ac¬ 
cepted by the defendants. The le.irned 
advocite for tlie a]>pellant suggests that 
tliis statement in tlie lower appellate 
Court appeal mcmoiMnduin is probably 
a mistake and that the referonco to 
jutla for fasli 1321 sliould really b.u to 
patta for fasli 1322. Wliitovor might 
be the real explanation for this, there 
is, as I stated, the fact lU'ovcd in this 
case that in resjicct of at least one fasli 
after the coming into force of thfj 
Madras Estates Land .Act the plaintiff's 
father (the tlien lessee) did tender a 
patta containing rates which support 
tho plea of the defendants and, as 1 
have already said, no distinction can be 
made between the case of defendant 1 
and another, having regard to the man¬ 
ner in which this batcli of cases lias 


been tried in tlie lower Courts. 

Tho second argument raised by tho 
learned advocate for tho appellant in 
support of his position that S. 52 (3), 
Madras Estates Land Act, does nob apply 
to these cases is this. The section evi¬ 
dently contemplates cases where tlie jier- 
son lyho exchanged tho previous patta is 
either tho very person who is the plain¬ 
tiff in tho present case, or any other 
person who is tlie representative in 
inbero.st of tho person who tendered the 
previous patta ; and that, as it is ad¬ 
mitted in this case that tho previous 
patta was tendered not by tho landlord, 
the Matadhipati, but by a lessee from 
him for a term of years, therefore, it 
was argued that, tho patta does not 
enure after the expiry of the lease and 
that S. 52 (3) could not apply to sucli a 
state of circumstances. I had to con¬ 
sider this question in a recent case from 
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t,’. tUu«. their Lordships cannot sus- 

n.L- V0[>ara Lo thn ari’U- /‘i’ \,,, .j,,,-a uronncls the pica of res judi- 


(,i Madras sundaram v. 

Madura, and li.iviii.L; votiard Lo tliu ar;'u- 
ment- advaiu-ed Ixdore m<' llien. i cainu 
to tin) coiudusiuii that that ait;umt-uir. 

„.,i souii.l. 1 lia.l rn« licnelit ..1 
ail'illii'l- iU'KlHlli’nl. in lliH I'n-n, iili'l 
U 1 ,U' s,u- tliAt I Inivn n..t In'en .■miviun.M 
that' inv {>ivvloiis ihu-i-'inii na-. in aiu 
,vav fi'i'Ui-'uiis. 

'I'lio I'^di.-y <d llu- >[adia. lot 
[und Ad would '..•.‘in to l>u tlia’ ryoU 
should know thu uxad lutnd aiM oiuli. 
tions on whi.'h th-y mo luddin.u tin* 
propcidie^ tor any larlii-nlai I i-li. and 
in case tliere 'iuiiil.l 1"' anv nn!'‘'tl nil 
,.liang-s in lln‘ ol rho holding; 

rhoy inidt’ liav.' .some r«’a'Oiial>le notice 
of the same. That such is the intcn- 
liun i> ch'ar Inun the wor.hne ol several 
sections of rdi.‘ .\ct. 'I'ln* detinition ot 
■ landlu.lder ' in S, :i (d). Ma.lra-. Estates 
L.iiid Act. is wide cnoni^li to incliuh* also 
tlio lessoc Iroin tlie owner or tlie land¬ 
lord There are other provisions of the 
lAct—namely those relatin'; to (L) to 
coininiitalion of rent, (2) to enltance- 
ment of rent and (3) to the conferrin:4 
of permanent occupancy rights on ten¬ 
ants ; sec Ss. 40, dO and 0 of tlic Act, 
whicli contemplate tliat tlm landholder 
under the Estates fjind Act would in- 
clmlo alsodessees in the position of the 
plaintitT's fallier and in the position of 
the plaintitV. It was asked on wliat 
principle of law could it 1)0 said that 
the landholder claims from tlie lessee? 
It is true that though the lessee could 
he said to claim from the lessor, it can¬ 
not, according to the ordinary law, be 
said that the landholder is the repre¬ 
sentative of the lessee. But as re¬ 
marked by tlie Privy Council in the 
case reported in liadhdkrishno Ayyar 

Sunf^arswanii {1) at p. 484 (of 
45 Mad.) the question is not whether 
the plea is res judicata ia the sense that 
it is binding upon a person who is the 
representative of the prior party who 
is bound. After quoting a sentence 
from the decision of the Divisional 
Officer in that case to the following 
effect : 

“ I therefore find that the previous judg¬ 
ments aro res judicata in these suits as they 
have gone fully into the question of custom 
relating to the different stipulations in the 
p.itta.” 

Their Lordships observe : 

“ However natural it may have beeu to treat 

■ (l) A. I. R. 1933 P. C. 257=45 Mad. 475=49 
I. A. 211 (P. C.). 


hero snfij.:t^''t.cd. In the language of the 
Ilieli C'.uc. tlu‘ .Hi^wer is that the general 
,1.,Wi-inoof rU ju.lic.iti is not in question, but 
tin- .'f t)ie special rule stated in 

s '.J iJf 1-At(te« I.iud Act, under which 
'„'.,„hir.k»'d-cM’o.l ioi any revenue vear re¬ 
in.>i. Ill l..r.-f until the l.Ggiuniug of the year 
f.ii- uhieh fie'^h <'iu' are exchanged or decreed, 
nii'f lh;.t tlii've is ii'. roasi.ii for restricting the 
- f tin- ccuoi il reference to muclhlikas 
,^..•,•• •.1 rn «K-erecd by any descriptiou pf 

r.uir. With i!)i< view the Board is in full 

agiuCiMeiit " 

j( I undersfaml the reasoning of their 
Lmdships alight, their Lordships, 
wliilc uplioldinu the pica of the defen¬ 
dants to the effect that the judgment 
ol llio revenue Court under Act. 8 of 
l^itlj relating to rates of rent does not 
constitulc the matter res judicata, be¬ 
cause according to tlie ordinary loquire- 
menls ot the doctrine of res judicata the 
Court which decided the first suit 
slioiild liave competency to entertain 
the sul)se(iuent suit under the Madras 
Estates Land Act —at the same time 
held that adjudication in these prior 
suits as regards the terms of a patba was 
such as attracted the special provisions 
of S. 52 (3) of the Act. Turning to 
S. 52 (3) of the Act I find that a patta 
accepted for one fasli shall remain in 
force until the commencement of the 
revenue year for w'hich fresh pattas 
and mucliilikas are accepted, ex¬ 
changed or decreed. The decision of 
the Privy Council is direct auth¬ 
ority in support of the position 
that the section applied to cases where 
the previous pattas were the subject 
matter of a decree lietween the parties. 
Even in sucli cases, though the doctrine 
of res judicata did not apply, they held 
that the parties were bound, having re¬ 
gard to the provisions of S. 52 (3), by 

the pattas so decreed. In my view the 

same reasoning will also apply to pattas 

and muchilikas which were accepted or 

exchanged lietween the parties for the 
previous fasli. I am accordingly of the 
opinion that even if the present suits 
were instituted by the landlord, I should 
arrive at the same conclusion. Though 
the lessor could not be said to be the 
representative of the lessee, yet, 
regard to the special provisions of S. 52 
(3), patta exchanged for the previous 
fasli should be taken to be in forj^® 
for purposes of these second 
so far as the rent for fasli 1322 
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is concerned. One fxu'thev avguincnt 
Avas advanced on behalf of tho respon¬ 
dent, In cases where tho landholder 
exchanged patta for one fasli, tho same 
will be deemed to bo in force in the suc¬ 
ceeding fasU under B. 52 (d); ho cannot 
evade the applicability of S. 52 (3) by 
giving a lease and putting the lessee in 
a position to exchange pattas. If tho 
landlord cannot evade the section, then 
the lessee from him should also l)e held 
to he unable to escape the applicabiliry 
of the section. In tiie case before mo 
the landlord, having granted a lease for 
a term of years, placed the lessee in tho 
position of the landholder, and tho patta 
tendered by the lessee in tho usual 
course should have the same force as if 
the same was tendered by the landholder 
himself. In this connexion 1 should 
draw' attention to S, 27, Madras Estates 

Land xVet, where it is enacted that 
"if a question arises as to theatnountof 
rent payable by a ryot or the conditions under 
which he holds in any revenue year, he shall 
he presumed, until tho contrary is shown, to 
hold at the same rate and uitder the same 
conditions as in the last preceding revenue 
year." 

By that section a rule of presumption 
is enacted and the Courts are entitled to 
presume that tho conditions of tenancy 
for a particular year continue to be in 
force in the year immediately following. 
When we turn to S. 62 we find tiiat it is 
not merely a question of presumption 
for the section enacts that pattas “shall" 
remain in force etc.; so that the legis¬ 
lature for reasons of its own thought it 
proper to enact S. 52 in a way dilTerent 
from that in which S. 27 is worded. 
After all, it is open to the landholder in 
such cases to take proper stops to have 
what ho alleges to be his real rights 
enforced, and if he waited without tak¬ 
ing such steps, the section says that tho 
previous patta shall remain in force 
until certain things are done. 

The learned District Judge in dealing 
with this question observes as follows; 
see para. 19; 

" On the.other hand the Act does not make 
any distinction between a proprietor’s patta and 
mucbilika and a lessee’s patta and muchilika; 
there scorns some reason to suspect that, if tho 
validity of tho appellant's claim were conceded, 
tho safeguards provided for the tenant hy the 
Act with regard to patta and muchilika will 
prove illusory and in practice enable tho land¬ 
holder to reduce S. 02 (3) to a dead letter in 
some cases like the present. 

Similar observations were made by 
1930 M/9 & 10 



fciic Th']ii]ty Ci-Ih .-I* r aLn 

tbo t "h ' l!> )( ’I 


in >-n]'| 11) i oi 
aii'l ht“ al-ii’ 


canu't.> t hi' c'lni'h.-'. '■ ; i' ap- 

jdii'il lo I lies-' (, 

1Ail' 1 hf ,c i I ' ' : . 1 . :i‘ 11! I 

opinion I hat t li-’ ■ 

right in (-i-''' in i.i'';- 

conclii'^ion that S. o-J (.i) aj]'h''l v.i'h 
reference fo the <'l'iini of l'u‘landlord 
for rent for I'a-li I ,;;;i 

cone.'rne<l with tlic daini f'M- o'ld' for 
faslis 1323 and 1324 , 1 1 i . i H.. 

poal before me regardii-L, mu,. 

(.\ftov considering the sid-irli.irv ip;' 
titm of Kalvaini.zar his iiOid-.lii) ^ lii-. 
missed the ai-pc.ils and crO'-.ohjc ciiLii 
and procceled). 

Li-ave to ArrEAT.. 


Tlioiigli I feel tliafc this li'igatioii 
wiiich started in lOio should coin • lo an 
end by this time. I regret 1 am unable to 
give efi’oet to the .'Une: for oiio (-t tin. 
questions raised inch is b 'fell od ••'cond.i)'. 
peals n-Iatos to t’lo con'truclion of S. 52, 
(3), Madras Estates Lind .\ct. It was ro- 
presonted to me that t-nno was no repor¬ 
ted case on tho construction of this sec¬ 
tion, and in that view T granted leave to 
appeal in S. A. Xos. 510 to ol 102^ 
where this question aioso. Having 
given leave in th(»se ca-^e^ I feel i am 
bound to grant leave to appeil in these 
cases also, since tho constrnetion of 
S. 52 (3) arise.s in these .second appeals 
also. I accordingly grant leave to 
appeal. 

P.R.S./v.s. Ai^pcai d/sm/'fW, 
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VeKKATASUBBA RaO ANT) Madhavan 

Nair, JJ. 

C. Ahama'd Haji —Defendant—.\ppel- 
lant. 

V. 

Mayan and of/ier.s-Plaintiffs—Res¬ 
pondents. 

.\ppeal No. 431 of 1927, Decided on 
23rd July 1929. from order of Sub-Judge, 
South Malabar, in Appeal No. 214 of 
1927. 

(a) Tranifer of Property Act, S. 91—Suit 
for redemption by second mortgagee—Se¬ 
cond mortgagee can rely upon admission by 
first mortgagee regarding subsistence of 
mortgage—Limitation Act, S. 19. 

In a suit for redemption the second mort¬ 
gagee can roly upon an admisRion made l)v the 
first mortgagee in a deed, executed within sixty 
years next before the suit, in wliich deed he 
admitted that the common mortgagor was tho 
owner and that the suit properties-were demis- 
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ca-.. lii^ Sii-h 

siiiti n-'-'s -' < i'lIv ! li lt 'll ■ iii '1 ' 

tluii an-1 ‘lu‘ i' -'ar )i J.l.-to h- 

ru-accov.ol: '.0 .\:i. aia. !>i L'‘ G 

(bi Evidence Act. S. 114-Mere allegation 
of loss of instrument - Court concluding 
that there was mortgage -Mortgagee is not 
relieved from affirmatively making out 
terms of mortgage —Finding based on such 
wron'’ presumption — High Court can lake 
notice of it under Civil P. C. S. 103. 

r. i-< ;i wru.i^ to li -M clvit the 

11)1 j.IJ-'OC h i' '’ill V t-• Cii 10 the ti 11 

iostiuni-.'nt is Is'-, aii'1 if :ho C:>nrt emm-'-tn 
the c .a -Iiisioii r-h.'t. th.-rc :i in clv‘ 

Dll'.r*^ is iv li'jv.'l f r’.'iii Ais flutv t.f :ifi.rm i - 
tivelv miking cnO ;h<; t..rm« < f the 
fat''U!se the G-.u-O niiy I't-tS'-ime tint :inv e,.ii- 
•trict whi' h they Sft .’[> is true. And u lindiii'' 
b.vSwl 'Upm such ;> I'fcsumptionisviti.itodhy 
iUi I'l i-i r (f whivh tr.e High C'•.irt^cin. if it 
pi-rni is td fic's. t.uie Jiun-kr S. 10:;. 
Civ;l i-. C. .I* 06 0 2 i-r.TCi: 

K. Kullthris'iHii Mca /i—I'oi- .Xi.pel- 
lant. 


P. Cr'vindd Mcnon —for Respundents. 

Venkatasubba Rao, J. —This is a 
suit ior vcdu'iiiution of a kanom alleged 
to li.ive l.'eeii uiadc is ISoG. It is in its 
ti.in - ud to he a I' liowal of kanoms of 


still oirlier dates. The plaintilTs claim 
redemption lutving obtained a melcliavtii 
or seci.’iul inuiti’ag'i from a Devaswom 
said to he the original owner of the pro- 
periics in q'.iestion. Their case is tliat 
tlic Devaswom mortgaged those jiropor- 
ties to a certain Naduvakat tarwad to 
secure 2650 fanams and that the annual 
purai>ad is 15 paras of paddy. Defen¬ 
dants 1 to 5 and 19 are members of the 
aforesaid tarwad and represent the ori¬ 
ginal mortgagee. Defendant 6 who is 
the appellant is in possession of some 
items and claims an interest in virtue 
of some deeds executed in his favour by 
certain members of the same tarwad. 

Thc'i>laiutiQ's seek to prove the mort¬ 
gage by a copy (Rx.-A) of the original 
kychib executed in their favour. Their 
case is, that the document was filed in a 
case and the records in that suit inclu¬ 
ding tiie original kychit were destroyed 
during the Moplah rebellion. The Dis¬ 
trict Munsif came to the conclusion that 
the copy produced is a fabrication and 
on that ground dismissed the suit. 

He has, however, held that it has been 
proved that the Devaswom is the ow-ner 
of the properties and that they were 
demised on kanom to the predecessor-in- 
interesb of defendants 1 to 5 and 19. In 
coming to this conclnsion he acted upon 
two Exs. S. and W. of the years 1881 and 


111 those deeds the executants, 
<oino mombers o! the tarwad, admitted 
t hat the D. vaswom was the owner and 
that the ]iropertics were demised to 
tiirir fimily on kanom. The District 
Munsif was {ustitied, on these admis¬ 
sions. in iinding that the plaintiffs’ De- 
va-wom was at one time the owner of 
t’le inopcrty. Rut ho observes that 
these admissions by themselves cannot 
avail the plaintilis, for it is their duty 
to show that a kanom answering to the 
mortgiee alleged in the plaint was crea- 
teil and, secondly, tliat it was subsisting 


on the date ol the suit. Let us now 
tike the second point first. Under S. 19, 
Lim. Act, an acknowledgment to be 
effective must be made before the period 
of limitation has expired. True, but it 
is necessarily implied in the admission 
we have referred to, that the mortgagee 
acknowledges tliat the mortgage was 
tlicn subsisting; in other words, that it 
was liable to be redeemed. This is the 
plain effect of the admissions and we are 
supported in tiiisviow by Dip Singh v.' 
Gnan'J Siii-jl (l) at p. 316. On this; 
j oint therefore we do not agree with 
rile District Munsif; but this does not 
dispose ol the case. It is not sufficient 
lor the plaintiffs to sliow that there 
is a subsisting mortgage. It is their 
duty to prove further tho terms of that 
mortgage and tile case with which they 
came to Court having been disbelieved 
by the District Munsif, we must hold 
that they have failed to prove the terms. 

An appeal was taken to the Subordi¬ 
nate Judge and he has held that Ex.-A 
has been satisfactorily proved. If the 
question is one of fact, we should cer¬ 
tainly refuse to disturb his finding, 
our powers, though this is in forma 
civil miscellaneous appeal, are substan¬ 
tially those of a second appellate Court. 
In reversing the Munsif’s finding, the 
Subordinate Judge has given effect tc 
a wrong presumption. What he says 
in effect is this: If you find that the 
plaintiffs have a title, if it further ap¬ 
pears that there was a mortgage id 
favour of the defendants, it is for the 
latter to disprove tlie terms of the con¬ 
tract as spoken to by the plaintiffs. Id 
other words, the plaintiffs have only to 
allege that the original instrument is 
lost and if the Court comes to th e^ 

(l) U904] 26 All. 813=1 A. L. J. 

A. W. N. 38. 
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Jclusion that there was a mortgage, the 
'iplainbiffs are relieved from the duty of 
'affirmatively making out the terms of the 
contract, because it is said, the Court 
may presume that any contract which 
they set up is true. This is, in our opi¬ 
nion, quite a wrong presumption and 
the judgment of the lower Court, vitia¬ 
ted by this error, cannot be supported. 

Applying this presumption, the Sub¬ 
ordinate Judge first records a finding in 
these words: 

" 16 appe;\rs to me that there is not sufficient 

evidence to hold that Ex. X is not a true copy 

ol -a kvchit that was executed in favour of the 
% 

Deveswom." 

A little lower down he states his con¬ 
clusion in words very positive and re¬ 
marks; 

‘‘ My finding on issue 2 is that the kychi^ 
sued on is genuine and that the properties arc 
held under it.” 

The learned Judge overlooks the ap¬ 
parent contradiction between these two 
passages. 

We have had to reject his finding for 
this reason and the question is, what is 
the course we are now to adopt. Under 
S. 103, Civil P. C., we have ourselves 
examined the evidence and come to the 
conclusion that the Munsif has recorded 
a correct finding. The plaintiffs have 
made no attempt to prove the case 
with which they came to Court namely, 
that the purapad was being paid 
till 1924. This, in our opinion, confirms 
the view of the Munsif and in the re¬ 
sult we allow the appeal, set aside the 
order of remand and confirm the decree 
•of the District Munsif. 

This appeal against order having been 
posted to be spoken to this day, the 
Court made the following order: 

Posted for being spoken to. Defen- 
-dant 6 alone has filed this appeal. But 
under 0. 49, R. 4, Civil P. C., defendants 
12 to 17, respondents 4 to 9 are entitled 
to the benefit of our judgment. The 
decree of the District Munsif in favour 
of defendant 6 and defendants 12 to 17 
is restored. The result is, the appeal 
is allowed with costs of the appellant in 
this and the lower appellate Court. 

P.B.S./v.S. Appeal allowed. 
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Wai.tj i: ANn 

ANANTAKlil^HNA Avva!;, .I f. 

Mnlhn Vira Ih'ihli, aiul 

— Do fondants—A pitoHinf 

V. 

t'lilcnlcsa .iml oHiit’; 

—Plaintitfs—Re^ pendents. 

Second Appeals Nus. 34S lu 'iSl of 
1925, Docided on 29tli July fioin 

decrees of Dist. Judge, Chil/tnui. 

:^(a)CivilP. C., O. 40, R. 1 (d)-Recei- 
ver’s powers do nol terminate until disch.ir- 
ged though suit is dismissed in appeal. 

Though :i suit, in which a reccivfi- is ap¬ 
pointed. is dismissed by appellate Court, the 
receiver’s pnvers do not terminate until In; is 
discharged bv the Court which appointed him. 

fPGdCl] 

(b) Madras Estates Land Act, S. 26(3}— 
Receiver authorized to file suit for enforce¬ 
ment of pattas is a person entitled to rent. 

Where .V C 'Urt has gratited p-'rini-sion to tho 
receiver under 0. 40. H. 1 (l) (dl, Civil p. C., 
to file suits lor tlie onforceineot of pittas and 
also disnii.'<e 1 the applic itiou -iibvtjnyiitly filed 
by the ryots to cancel the order •'ranting the 
said permission for the instituti...n of the^e 
suits, the receiver is a person entitle] to the 
rent within the provisions of sub-S. (4}. S. 20, 
having regard to the deilnitioii of ‘ lindhuMer” 
in S. 3 (5) : .1. 1. R. l'J2l Mad. 3U, 

[V 08 C 2] 

L. A. G windaraohava Ii/er am\ S. A. 

Seshadri —for Appollaats. 

S. Rangaswamy Iyer, T. Kumara- 
sicamiah and S. Rangachary^hv Res¬ 
pondents. 

Judgment. —The defendant is the 
appellant in this second appeal. The 
receiver of Melappudi village sued for 
enforcem-'nt of pattah on the defendant 
a ryot of tho village. There was the 
usual dispute between the parties as to 
what tho proper terms of tlio pattah 
should be. The defendant’s plea was 
that one Subbaraya Pillai, who, it was 
alleged, was owner of tho suit villago, 
agreed withthedefendant to commute tlie 
rents into a fixed money rent permanently 
and once for all, and issued pattah in 
Fasli 1328 embodying the rates agreed 
upon. The Special Deputy Collector of 
Chandragiri Division who tried thosum- 
mary suit upheld the contention of tho 
defendant, and cimo to the conclusion 
that the proper rates of rent were the 
cash rates that the commutation was 
bona fide and binding on the plaintiff. 
He accordingly directed that tho pattah 
should be amended by insertion of the 
cash rates as contended by the defon- 
dant. On plaintiff’s appeal, the learned 
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of Cliitloordi-^.iui-M-.i wnli 
11,r litHlin-s ol liic I'asl Cuh.-t ;U'.'i 
th xt itio iaic> in 

v;.notheiaopev vat os :tn.! -IikcE-.I 
the (kfondant to at-o-'i't t;;o li'n-lu-h 
l-altah aiul cxocul" a uiiii’hilaM in ox- 

chaivje Nvilli tonii". 

Tho uffrU'lanr. ha-> I'V t!;o 

s^toiul aph'-d anil on lii'^ hi-h.ili it \va< 

hv«t conton-locl Cliat the ai|i-al th.>- 

lowcv appollate Ci-uil liK'l i>y tho 
veceiver was incoinpotoiit. 'Jo ai'pi'oci-it*' 
the cuntontion it i- noci >^ai v to-la-.o 
that tho Rajah ol Kaivdna.-tv ha-l lih-il 
a suit to recOYiT [.osso';''i«-n ot tho .';ut 
village auioUo otliCV''. tliat in i!io .ip[iOvil 
pieftn'voil by him to tiic Hij^h Couvt 
a''ain't the (U’cvoo of tho Siil.nnlinate 
jutlj;e of Xovtli Aicot(li'-ini>'^ingLliHsiiit. 
the High Couvt appointed a veccivov in 
respect of the suit villago, and that on 
an appeal preferred l-y Sul>l)aiaya Pillai 
and others to the Privy Council against 
the decree of the High Court passed in 
favour of the Raiah of Ivai\ctnagai. the 
Privy Council on 2ist May 1922, reversed 
tho decision of tho High Court and dis¬ 
missed tho Rajali's suit on the ground 
that the suit was barred hy tlie law of 
limitation. 

The appeal to the lower appellate 
.Court was presented by the receiver on 
|l2th dune 1922. Tho apiiellant contends 
ithat as soon as the Privy Council dis- 
jmissod the suit on 2lst May L922, the 
receivership came to an end and tiiat 
the receiver had no locus standi to 
prefer the appeal on 12th June 1922. 
\Vo are unable to accept the contention. 
The receiver had not been discharged by 
the Court winch appointed him, time for 
preferring the appeal would expire before 
the High Court which appointed the 
receiver could be moved to pass orders 
on the re-opening of tlie Pligli Court, in 
July 1922, and in the circumstances wo 
think that tho receiver’s appeal could 
not be said to be incompetent as conten¬ 
ded by the appellant We accordingly 
overrule this objection. 

Tho next objection raised by the ap¬ 
pellant was that Subbaraya Pillai was 
the owner of the suit village and that 
tho commutation arrangement made by 
him with the ryot was bona fide and 
binding on tho plaintiff and that the 
proper rates of rent are the cash rates 
agreed to between Subbaraya Pillai and 
tho ryot. The respondent in answer to 


I hi- (I'iil.mtion, relied on S. 26, sub-S. (3), 
M.idi.i-]'.-t:ites Land Act, under which 
11 '. lau- i>l vent at which land may have 
l.ei n evanted l<y a landholder shall be 
I in-lii II] on ihc person entitled to the 
V'n!". alter the liletimc of the land- 
l.»-hler, it such rate is lower than the 
lawli'l r.ite payable hy the ryot before 
f!iu date ol tlie grant upon the land. 
Till' finding of tlie lower appellate Court 
i> ilrv. the new rates lixed by Subbaraya 
Pillai arc li'Wer than the rates payable 
by I fie ryot before. As the present case 
i> not sought to 1)0 brought within the 
exception contained in sub-S. (1) of the 
soclion. it is clear, having regard to the 
admitted fact that Subbaraya Pillai died 
licloro the lasli in respect of which' the 
l.rc-cnt suit was brought, that the rates 
of rent .agreed to by Subbaraya Pillai 
would not be binding upon the person 
entitled to the rent after the death of 
Subbaraya Pillai. It was, however, argued 
bv the learned advocate on behalf of the 
appellant that it could not be said that 
tlie receive)’ was '* a person entitled toj 
the rent ’’ w ithin the meaning of the, 
suli^ioction. Having regard to tho defi-j 
nition of “landholder" in S. 3, Cl. 5,' 
Estates Land Act, and having regard to, 
fclio fact that the Court granted permis-' 
sion to the receiver under 0. 40, R. 1 (I) 
(d), Civil P. C., to file these suits, andj 
al->o dismissed the application subse-j 
(jnently filed by the ryots to cancel thej 
order granting the said permission for| 
the institution of these suits, w’O thinkj 
that the plaintiff tho receiver comeS; 
w’ithin the pi ovisions of sub-S. 3, S. 26,, 
Estates Land Act. 

The decision in Sirominatha Odayd^ 
V. Sundaram Aiyar (1), relied on by 
the appellant is distinguishable, as it 
turned on tho w'ordings of S. 46, 
Estates Land Act, sub-S. 5 of w'bich 
specifically provides that sums pay* 
able under that section for the acqui¬ 
sition of occupancy ryots Miall be paid 
to the landholder who is the owmer of 
the estate, and any application or pro¬ 
ceeding under the section shall be mado 
only to or against such landholder. The 
Court accordingly held that tlicappli* 
cation by a non-occupancy ryot under 
S. 46 of the Act could be made only to 
tiio ‘ owner ’ of the estate, and not to 
the receiver in charge of the estate, 
the word ‘ owmer ’ does not o ccur in 
(1) A, I. R. 1921 Mad. 314=41 Mad. 274. 
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S. 26, which is the section with which 

we ftre here concerned. 

On the merits the lower appellate 
Covu’t held that Snbbaraya Pillai was 
not the sole proprietor of the village, 
that he was only one of the legal repre¬ 
sentatives of the deceased Saravana 
Pillai, and that the other legal represen¬ 
tatives did not join Subhavaya Pillai in 
the act of commutation of rents relied 
on by the ryots. It also held that 
Subbaraya Pillai was in needy circum¬ 
stances at the time that the new rates 
fixed by him fell short of the old rates 
and that 

“ there w.-xs no evidence as to the clrcumstinces 
under which a lower set of rates was charged 
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U. Silaraiiia Uao —for Appidhtif. 
r. Goiinda Mcnoii —tor hV^pomlent^?. 

Ven’xatasubba Rao, J. — Th ' ques¬ 
tion we have to decide arises in ('Necii- 
tion of a decree passed in a suit hrouglib 
to enforce a mortgage. The first three 
defendants in that suit were father, 


by Subbaraya Pillai, ” 
and further that 

“ the grounds on which the so called commuta¬ 
tion was made were not really tenable and that 
they were hardly real. ” 

We think that the learned District 
Judge’s findings, being findings of fact, 
should be accepted by us in second 
appeal. 

We hold that under S, 26 (3), Estates 
Land Act, the rates fixed by Subbaraya 
Pillai are not binding on the receiver 
who represents the proprietor of the 
village. 

We accordingly dismiss the second 
appeal with costs. 

S. A. Nos. 349 to 381 of 1915 follow : 
P.R.S./m.N. Appeal dismissed. 
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Venkatasuiiba Rao akd Madh.wan 

Natr. JJ. 

{Hahkote) Kunhi Kalanda Bcari— 
Appellant. 

v. 

Kunhipakki and others —Respondents. 

Appeal No. 288 of 1927, Decided on 
13th September 1929, from order of Dist. 
Judge, South Kanara, D/- 15th January 
192’7, in Appeal Suit No. 442 of 1925. 

Civil P. C., O. 22, R. 4—Defendant dying 
after preliminary decree in mortgage suit— 
Out of fail three legal repreaentativef who 
were not brought on record, two were al¬ 
ready on record—Entire eitate held to be 
•ufficiently represented by the two repre- 
eentativei—Civil P. C., O. 34, R. 1. 

After the passing of the preliminary decree 
in a suit brought to enforce a mortgage, defen¬ 
dant 9 died. He left three heirs, one of them 
being a minor son, and the other two were bis 
grandfather and mother. These were not 
brought on record as legal representatives bsfore 


mother and son respectively. Defendant 4 
is the wife of tlie tliiid. Defendant 2, tlie 
mother, died before the passing of the 
preliminary decree. Defendants 5 and 0, 
her daughters, were added as her legal 
representatives, defendant 3, her son, an- 
other heir, being already on the record. 
I may mention, though it is not necessary 
for the purpose of this case, that defen¬ 
dant 5 died and her children were 
brought in lier place on the record, lb 
was after these changes in regard to par¬ 
ties that the preliminary decree came to 
be passed. Subsequent to the passing of 
that decree, defendants died. His legal 
representatives were his father, defen¬ 
dant 1, his widow, defendant 4 and his 
infant son, who now intervenes in exe¬ 
cution and impeaches certain proceed¬ 
ings as being void. On the death of 
defendant 3, no application was made 
to bring his legal representatives on the 
record. They were three in number as 
I have just shown. Two of them who 
were adults were already on the record. 
The third, whoso name was omitted bo 
be added was an infant. What hap¬ 
pened, however, was, that without defen¬ 
dant 3’8 legal representatives being form¬ 
ally brought on the- record, the final 
decree in the case was passed. In exe¬ 
cution of this decree, a certain sale was 
held. Defendant 3’s infant son to whom 
I have already referred, now applies 
that the sale may be set aside on the 
ground that it is null and void 
The first question that arises is, what 
is the effect of the omission to bring 
formally the representatives of defen¬ 
dant 3 on the record 7 What the result 
would have been if such omission had 
occurred, before the passing of the preli- 
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minaiv tli-fivo, it, is uiinocos^arx to en¬ 
quire; althoiigh I very mutli . wiien 

the vepresrntativcs liappen ah'i'aily to be 
on the record, whetbev 0. 22. It. -1. ap¬ 
plies and the suit ainites, as against tlic 
deceased party, on the ground th.U they 
were nob {orcniUy adiled as such repie- 
sentatives. Hero, it was alter the l-as- 
slng of the iirelinnnary decr(M', that 
defendant 3 dii-d; to such a case, it lia-? 
been held rhat th.e jnovisions relating to 
abatement do not ap]'ly. The principle 
is thus stated in tlic judgment of the 
Full Bench iti Peruti o l Pilhi v. Peru- 

ni-al Chctl^i (L). 

"Tho rigii- nf ruthni. 

is tletermiiicd I’V :i prchiniirirv decrox". hecause 
tho fiial decreo "nly \,\ way cf working out 
in flotail the priiK-iph’s laid down and detcr- 
luiiK'd in till’ pr iiminavy 

The case is then analogous to a party 
being ahst-nt on the record at the stage 
of execution. A ginxl deal ol argument 
was directed at the Ihxr to tlu' point, 
what arc the powers of an executing 
Court to call the decree in question, 
first, when it is wholly null and void, 
and, secondly, when it is merely void¬ 
able ? Mr. Sitarama Rao contends that 
in neither case, can tho executing Court 
decide questions relating to tlic execut- 
ability of tho decree. He next urges, 
that although lie may concede without 
admitting, that the executing Court may 
refuse to give effect to wliolly void de¬ 
crees, in tho case of otlior decrees, its 
duty is merely to execute them as they 
stand. The decree before us is clearly 
not a nullity; and in the present case it 
is unnecessary to express any opinion on 
the vexed question regarding the powers 
of an executing Court. 

The question in this case is not one of 
procedure but of substance. The cases 
cited at the Bar as to the proper remedy 
open to the petitioner need not, in my 
opinion, be discussed. The question of 
remedy docs not arise unless the party 
has a right which he can enforce; and it 
is therefore needless to consider whe¬ 
ther S. 47 applies, or whether his remedy 
is by an independent suit. Having re¬ 
gard to the facts of the present case, the 
principle applicable is that set forth by 
the Privy Council in the judgment in 
Khirajmal v. Daim (2). It is sufficient 

(1) A. I. R. 1928 Mad. 914=51 Mad. 701 

(F B) 

(2) [1905] 32 Cal. 29G=32 I. A. 23=9 C. W. 

N. 201=8 Sar. 734 (P.C.). 


to state only a few facts of that com* 
plicated ca^o. Kabibaksh was one of 
many defendants to the suit which was 
brought to enforce a mortgage. On a 
petition presented by him and others the 
suit was referred ho arbitration. Shortly 
afiei'wards, Nabibaksh died leaving two 
widows, an infant son and a daughter. 
Tlic names of tlic widows and son were 
added to tho record but the daughter 
was omitted. The award was duly made 
and a decree passed. In execution of 
tliat decree, certain sales took place. At 
tlio instance of tho heirs of Nabibaksh, 
the question arose in a subsequent suit 
{the ono before the Privy Council), are 
the proceedings Ijinding upon Nabi- 
haksh’s estate? Their Lordships held 
that notwithstanding tliat tho name of 
tlic infant daughter was omitted, the 
estate was sufficiently represented and 
that tlio sliare of the deceased Nabi¬ 
baksh in tiie equity of redemption in the 
property sold was wholly bound by the 
sale and inedeemahle. 

The same principle was applied m 
Kadir Mohideen Mnrahayar v. Mvlhu 
Krishna Ayyar (3). That was a suit 
upon a mortgage, and before the 
was passed, the mortgagor died. The 
plaintiff thereupon brought tho mort¬ 
gagor’s son, defendant 1, on the record 
as his legal representative, and after that, 
a decree for sale was passed. As a fact, 
defendant 1 was not the sole representa¬ 
tive as the mortgagor liad left two other 
sons and three daughters. In execution 
of tlie decree, the mortgaged property 
was sold and the question arose, whe¬ 
ther the sale was binding upon the 
second son of the mortgagor whose namo 
had not been added. It was held that 
tho mortgagor’s estate was sufficiently 
represented and that tho sale passed h|S 
entire interest including that of his 
second son. The learned Judges observe : 

“In our opinion a person whom the plaintifi 
alleges to be the legal representative of the 
deceased defendant and whose name the Coor 
enters on the record iu the place of such dofea- 
daut sufficiently represents the estates 
deceased for the purposes of the suit and in the 
absence of any fraud or collusion the decree 
passed iu such suit will bind such estate. 1 
will of course be open to any other person who 
is or claims to be the legal representative or one 
of the legal representatives of the deceased de* 
fendant to apply to have his name also entered 
on the record as a legal representative in th®^ 
place of the deceased defendant.” 

“(3) [1903] 2G Mad, 230-12 M. L. J. 368. 
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It is noteworthy tlmt in tho judgment, 
it is stated that in tho case of a Muham¬ 
madan family, there is a special need to 
apply this rule. Otherwise, when a 
Muhammadan dies leaving innnmeraldo 
heirs (as not infrequently happens) the 
omission to bring any ono of them on 
tho record may wholly vitiate the pro¬ 
ceedings. 1 refer to this fact specially 
to show that the contention of Mr. 
Govinda Menon is without force, that 
the theory of representation, while it 
liolds good in the case of Hindu joint 
families, is inap])licahle where the par¬ 
ties happen to ho Muhammadans. In 
these two cases wliich I luive quoted, 
the death occurred before the decree was 
passed. The rule applies even with 
greater force when tlie party as in tlie 
present case, dies subsequent to the de¬ 
cree, that is to say, the deevoo which 
declares and determines the rights of tho 
parties. Tho case wliich more nearly 
resembles this, is Dip Naroin v. Lnch- 
r<ian (1). Alter tho preliminary decree, 
tlic judgment-debtor died and ono of his 
representatives was hrouglit on the re¬ 
cord. A final decre*^ was thereafter 
passed, which, it was held, was binding 
upon tbc other representatives wlioso 
names had been omitted to be added. 

Tiio representation may be incomplete 
|hut yet sutVicient : vide Raviaswaii.i 
ChcUiar v. Oppilaviani Chelty (5) at 
p. 8. Was tlie estate then of defendant 3 
(Suflicicntly represented? Ho left three 
heir.s, ono of tli'^m being iiis minor son, 
[the present petitioner: but the other 
two, who were brought on the record, 
were the paternal grandfather and tho 
mother of the minor. They must be 
hold to havo sufficiently represented the 
estate and the decree that was jiassed 
and the sale that was lield are therefore 
binding upon the entire estate, including 
that of the infant son. Mr. Govinda 
Monon urges strongly tliat there must 
bo something on the record to show 
that the Judge, who made the order 
bringing tho representatives on tho re- 
coid, ajiplied his mind to the question 
and was satisfied that the representation 
was, in the circumstances, sufficient. 
There is an obvious fallacy in this argu¬ 
ment, for, when the Judge makes the 
order, it is assumed he is not aware of 

U) A. 1. R. 1025 All. 479--17 All. 4C0. 

(5) GOlO] 83 Mad. 0=4 I C. 1050=10 M. L. 

J.671. 


tho oxistenco of other roprosonlativos. 
If ho tlicn proceeds upim tlio footing that 
the representative wlioso name lio is 
adding, is tlio solo voprosiMital ivn. how 
can it 1)0 said that ho has ai'plioil liis 
mind to tlu'qiiestio-i oi the sulhchMicA of 
representation ? There is one fi'afure of 
this case, which, on fads disbinguislu's it 
from the cas«'s 1 have referred to. Some 
of the l( gil iopro>eiitativos were already 
here on tlie rc'cord. though of course, in 
a dilYerent capacity : l)iit in tlio-e cises 
an application for that pmi'ose liad hi ho 
made. This caiino: make any diilerenco 
in princii'le. The que-tion is not oiiu of 
form luit of'll! ■'l in:-e. The father and 
tlie widow of defunduiL 3 doubtless 
knew tliat they weio his legal vei'resen- 
tatives, and 1 fail to see wliv on tlio 
ground tliat they were lu-t so d-'Ncrihed, 
they should l)o tiehi nob to have repre¬ 
sented his c^tah'. pr» liuiinary decroo 
having heim pi'^ed, iiicy could ol'i''ct to 
the final decree, onlv l-y showing that in 
the meantime the amount doduvd to he 
due had heon paidi. It i' not alleged thaft 
any such payment was made and tliab 
the decree siiould not have hei ti nndo 
ahsolule. There is no reason for holding 
that there was not sntii<-icnt representa¬ 
tion wlicn the only adult repiesentativos 
avere on the record, and liaving no de¬ 
fence to make, allowed a linal decree, in 
the usual course, to be passed. Tiic minor 
therefore cannot question the sale wliich, 
as I havo shown, is binding upon him. 
The appeal is allowed witli costs tiirough- 
oufc. 

Madhavan Nair, J —I agree. In this 
case a preliminary decree for s.ilo on a 
mortgage was passed against defendants 
I to 3. Before the final decree was made, 
defendant .3 died. His legal represen- 
tatives were his father, defendant 1, his 
widow defendant 4, and an infant son 
who now takes objection in the execution 
proceedings. These were nob brought on 
record as legal representatives before tho 
linal decree was passed though two of 
them who were adults were already on 
record. In execution of the final decree 
tho rights of defendants 1 to 3 were sold. 
The respondent, the son of the deceased 
defendant 3 whose name was omitted to 
bo brought on the record as a legal re¬ 
presentative defendant 3 now objects to 
tlie sale. Tlie question for consideration 
is whether the objection raised by him 
regarding the validity of tlie decree c.an 
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ii.it -.7 Ai >,((!■ (t'Mnd .]/•(! :<i -ha!a Clirltuir 
V. Aldul Sol.litn S'lhil-Ci) iimluUoon 
tlic .leci.Moii ot til-.; Cal-uita Hi^li Court 
in Grir.i 7/io''0'r v. Pratulln 

Knui.ir Itou ( 4 ), caiiiot.. t!ie conclu>;ion 
tln^ t!ic olijctiion^ niistvl l)y tiso rospon- 
(lent could I'f! liuard, and decided In' tlm 
cxouutinji Court. The decisions (|Uoted 
are inapplicaldc to t!;e present case as 
the decrees in (Imse cases were void 
decrees and tlu'Conrt had no jurisdiction 
to jKiss .such decrees. The same cannot he 
said alioiit the di'crec in the present case. 
Thougti the ii.^spondent was not brouglit 
on record as t!i{‘ legal rei'resontative of 
dcti ndaiit d in the suit heforc the linal 
decree wa-; passed, the decree cannot bo 
said to 1)0 an absolute nullity on that 
ground. It is to be noticed that defen¬ 
dant 3 was on record at the time \Yhen 
the preliminary decree was passed and 
that he died only suhsequently. It was 
iield in rfrunial PiUaij v. Perximal 
Chettij (1). that 0. 22, Hr. 3 and 4, Civil 
P. C., do not apply to cases of death 
after the pa^.sing of the preliminary de¬ 
cree in a suit. According to the opinion 
of the Full H(‘nch : 

‘ the I'ipht <.f action.is flotermincd by a 

pi'climinary derre.) luc.au.'O tbe final decree is 
onlv liv \\ IV of wrrbiii;: out in detail the piiii- 
ciplcs laid down and determined by tbe preli¬ 
minary decree." 

If SO, the decree passed in this case 
cannot be objected on tbs ground that it 
is a void decree and that the Court had 
no jurisdiction to pass such a decree. It 
follows that the objection raised by the 
respondent cannot be gone into in exe¬ 
cution. This appeal must therefore be 
allowed witli costs throughout. 

In this view, I do not discuss the ques¬ 
tion whether the final decree in this case 
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V/ALSil, J. 

Thinil-ava! (h^ffiand r.iJicrs—Defen¬ 
dants—Fotitiouers. 

V, 

Karin Gou' da t and cf/jcrs—Plaintiffs 
—Kesiiondents. 

Civil Kevn. Petn. No. 324 of 1928, De¬ 
cided on Oth November 1928, against de¬ 
cree of Sub-Judge, Dindigul, D/- 14th 
November 1927. 

(a) Civil P. C., O. 41, R. 23 — Even where 
R, 23 does not apply. Court has power to re¬ 
mand case under Civil P. C., S. 151. 

Ev.-n whore 0 41. li. f.3, does not apply, the 
si.it not having Iwen disposed of on a prelimi¬ 
nary issue, the appell ite Court has inherent 
power to m.ilvc an order of remand uuder b. lor. 

!{7 M. L. .r. -I./. 7b 1927 335- 

.1.2 n. 192P J/TTd. (*•^4 ; -b 1928 iV(Ilf. 

(91 and A I.Ii 19-.i8 Mn-K 430, Fail. [P »3C1J 
lb) Civil P. C., S. 151 -Redemption suit-- 
Plaintiff purchaser of equity of redemption 
from A'-During argument defendants objec 
ting that purchase by plaintiff would no 
bind A’s heirs — Trial Court upholding ob 
jection — Appellate Court having amended 
plaint and added A’.s heirs as J*. 

manding case, and awarding costs o ®PP 
—Inherent powers of remand were no 
cised without iurisdiclion and there , 

reason to interfere in revision with award 

The plaiiitinin a rcflinnption suit based ^ 

claim on the purchase of the equity of P 
tioa made I'V him from A’. At the time 
argument the dcfoiulants took the objectio • 
the purchase would not he binding 'on the 
o! A'and the trial Court upheld the obiectiom 
13ut the appellate Court allowed the 
amended .adding the heirs of X as parties 
suit and remanded the suit under ijS in 
powers, and awarded the plaintiff's costs 0 

appeal . .n. 

Held ; that tbe Court did not exercise its m 

horent powers of roinind without jurisdicti • 
Held further : that there >10 1 

interfere in revision with the'Oi'der as 0 
in this c.ase : 20 C. IT. N. 135-1, 23is.'.^ ^ 

n T__Q <ivn.iiiinathii^ 


i? a valid decree binding on the respon¬ 
dent having regard to the fact that the 
tlier legal representatives of the de 
ceased defendant 3, vi^., defendants 1 and 
4, were already on record though they 
were not formally brought on record as 
legal representatives. 

P.R.s./v.s. Appeal allowed. 


(6) [1915] 38 Mad. G82=311. C. 108. 

(7) A. I. R. 1926 Mad. 429. 

(8) A. I.R.1925 Cal. 907=53 Cal. 16G (F.B.). 


—for Petitioners. 

T. L. Venkatara'.na Iyer — for Respon¬ 
dents. 

Judgment.— This is a revision 
tion against the order of tbe Subordi^ ® 
Judge of Dindigul in A. S. No. 120 0 
1925 on the file of this Court allowing an 
amendment of tbe plaint and remanaiOo 
the suit to the lower Court for 
taining the amount of compensation du 
to the plaintiffs from defendants 1 
23 to 25. The facts which have led up 
to this order are as follows. The sui 
was for redemption of 16 items of pi' 
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pevby mortgaged usulructuarily by the 
predecessoi’-in-title of the plaintiffs to 
the predecessors-in-title of the defen¬ 
dants. The Court of first instance found 
that the plaintiffs had no title as regards 
items 1 to 12 of the mortgaged property 
and as regards the four remaining items 
that they had sold away the equity of 
redemption and had purchased it in the 
case of only one item 11, with which 
alone the appeal and the present petition 
are concerned. It was found that defen¬ 
dant 6 who had purchased this property 
from defendants 5 and 7 had acquired 
absolute title and that the plaintiff had 
lost the right of redemption by limita¬ 
tion. The plaintiffs sought to amend 
their suit by asking for damages against 
defendants 5 and 7, which was refused 
by the Court of first instance but allowed 
on a revision petition to the High Court 
in the case reported in Kariya GoH‘idaii 
V. Thirukkaivelu Chettij (1). Tlie plain¬ 
tiffs had repurchased the equity of re- 


allowed and the n iniinU'd fm lair¬ 
ing evidence. It i-< «ih;>‘« ‘id that, a-; tin' 
suit lias not been di'-i ci-.i il )il ••n i preli¬ 
minary issue, fh 11, M. - - dn, i,-'t ap¬ 
ply. Assuming Ilia! tin' inle d.'. •, nni 
apply, it is now will (-lahli-'h' d tli.i- 
the Court has inherent ]<nvr I" un •' 
such reunnd under S. LM : \i'le .f^i- 
Ihappa Chettfiv- lioht'' u-illni i Cl.r'ln {'i 
B. MaJhyiiu v. P. IVere//)/(/( 1 ), 

Pillai Kthumo’iii i'i!'(u,A. P 
1927 d/m?. yjO : MnP<nr:>i v. Idrr- 
(lyija, A. /. A’. 1927 Mad. dl-i. l.ii- 
kawvia v. Gopardju Pirrujit, A.J.Jl. 
1928 Mail. 991, Supiia Xnditr Mn- 
thiah Pillai, A. I. A*. 1928 Mad. lis p 
Jainulabidcen Maracaaar v. IPdalnUa. 
A. I. R. 1928 Mad. -ISO. The only (lues- 
tion therefore is whechev in making the 
remand the Court has UMnsgross(?d any 
rule of law, or of )>roccdurc so that it 
must be held to have a-.dvd without any 
jurisdiction. It is argued lor the peti¬ 
tioners that the amendment involves a 


demption from one Ajam Khan but the 
Court held that the document under 
which they made this purchase would 
not be binding on the heirs of Ajam Khan 
as the plaintiff had imagined at the time 
of the plaint. This objection to the 
validity of the document was taken by 
the defendants for the first time during 
arguments of the case and I am told by 
the petitioner’s advocate that it was due 
to a certain decision of the Privy Council 
which had been given after the suit 
commenced. In appeal, the learned Sub- 
ordinate Judge allowed an amendment 
by adding the heirs of Ajam Khan as 
parties and found that defendants 5 and 
7 were-bound to pay compenfation to 
plaintiffs and remanded the suit to the 
lower Court for ascertaining the amount 
of compensation duo in the shape of 
mesne profits. 

^\}\. to be argued before me 

that there could be no damages awarded 
for what was lost by limitation. It is 
not, howeyor. open to the petitioneis to 
take this Bround m a revision petition 
which must be confined to the point on 
Which the remand was made. Other 
matters have to bo taken in the ordinary 
course of appeal : vide Jainulabidcen 
Maracayar v. Habihulla Sahib (2). The 
only question therefore before mi is whe 
ther the amendment should have been 

(1) A.I.R. 581. ~ 

('2) A.I R, 1928 Mad. 480. 


cliange of the idaintiifs ciise since they 
had distinctly stated in tltcir I'l.iint that 
they were the lull [)U'?'5essors of the 
equity of redemption in thi-i item liy 
purchase from Ajam Khan, wherea? now 
they may be turning out to be only joint 
owners of the equity of redemption. 

It is further argued that there was no 
reason for the defendants petitioners to 
take any ground of non-joinder of par¬ 
ties in their written statements as there 
was nothing in the ])laiiit to disclose 
such non-joinder. Finally it is urged 
that evidence of mesne profits should 
not be now allowed since the plaintiffs 
had the opportunity of adducing it be¬ 
fore and did not do so. I do not think 
the petitioners have any real grie¬ 
vance in the matter of the amendment. 
In suits for redemption of mortgages it 
is neiiessary to add any one who may 
have any interest in the redemption in 
order that the mortgagee may not be 
worried by multiplicity of suits. Bub it 
does not affect the real question between 
him and the mortgagors once they are all 
brought on the record. Moreover, in this 
case it was the petitioners tliemselves 
who raised during the course of the argu¬ 
ment the objection that Ajam Khan’s 
heirs were necessary parties. They need 
not have raised this objec ti on a t a ll had 

('») tl9l9U7 M.L.J. 531 = 53 l.C. 401=10 M‘ 
L\V. S59. 

(4) A I R. 1927 Mad. 335. 
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it not been obviously to theli' interest to 
do so, and they cannot therefore object 
with very ^ood grace to an amendment 
of the plaint being allowed, which has 
liecomo necessary owing to their objec¬ 
tion and which does not substantially 
afi'cct the ([iiestion at issue. As regards 
tlic admission of evidence, it is seen 
from the judgment of the Court of first 
instance that evidence was adduced hut 
it rclaU'd to all the items 1. 2, Ld and 14 
together, and the learned District Alun- 
sif himself states : 

■'If the dam:i"e? Ii^id t--' I’e inon* ovi* 

(Ipiice will li.tvc to !>-• taken. Tliat ci.aa.'C, lu \v- 
ever, is inincce««avy in my view’, as the suit is li¬ 
able t'.i 1)0 <lisiiiissv<l for noii-joindor of paities.'* 

Thus evidence of mesne prolits was 
ti'iidercd as K'gards item 14 and the 
Court of fust instance has clearly stated 
that it would not talce more evidence on 
the iioint since the suit had to he dis¬ 
missed f(U'non-joindev ofpaities. I do 
not tind that there is any reason to siip- 
li(;se that tho Court has exercised its in¬ 
herent powers of remand without juris¬ 
diction. 

The last olijection i.s tliat the learned 
Suhordinate Judge should not have 
awarded the petitioner.s to pay costs of 
tho appeal. The only instance which 
f lic learned advocate for the i>etitioners 
was able to show me of an order as to 
co'^is being inf' rfcrcd with in revision is 
firij iJfhari La! x. S'-iraiolJi Pro.\<nJ 
(0), That was a peculiar c.lso in whicii 
it was hold that the Court wliicli gave 
costs had actually no power in tlie cir¬ 
cumstances to award costs at all. Thero 
is no reason to interfere in the present 
case. In the result, the petition is dis¬ 
missed wdth costs. 

P.R.S. s.N. _ Revision dismissed. 

hi) [I'jiej 23 C.W.X. 1.3:i=3.3 1 C.'ssY. “ 
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Venkatasubba Rao and Madkavak 

Naiu, JJ. 

S. Natarajan and o/Ziers—Appellants. 

V. 

V. Nara^iniha Aiji/angar —Oflicial Li- 
quidator—Respondent. 

Appeal No. 237 of 1929, Decided on 
23id August 1929. 

(a) Companies Act, Ss. 200 and 3—The 
only Court that can enforce order passed by 
High Court under S. 187 against property 
situated in district place is High Court. 

An order w.as made by the High Court under 
S. 187 ordering the payment of a contributory 


in rc'poct of a rail. He had property in the 
District of Tanjorc against which the liquidator 
could proceed. The latter accordingly pro¬ 
duced the order before the District Judge and 
applied for its execution. The Judge overrul¬ 
ing the objection of the contributory held that 
he h.id jurisdiction to enforce the order. 

H'Ail : that bv rerding S. 200 with S. 3 it 
followed that the only Court that could enforce 
the order ag.aiust property at Tanjore was the 
High Court : 10i7 Pat. 182, Pel. on. [P 76 C 1] 

(b) Companies Act, S. 200—Scope. 

Section wOO applies to a case where an order 
made bv the High Court f f one Province is to 
be enforced in another Province; it can only 
be enforced by the High Court of that other 
I’rovincc : 1027 Pat. 182, RA. on. [P 75 C l] 

(cj Companies Act, S. 3 (3)—Objection 
taken at proper time —Cl. 3 does not apply. 

CI.ruse 3 can have no application when ob- 
jeetion to jurisdiction is taken at the very 
coinineiiceiiient and at the proper time: A.I.R, 
1927 Pal. 1S2. Foil. [P 75 C 1, 2] 

N. Snryanoroijano —for Appellants. 

$. Venkatachoria )—for Respondent. 

Venkatasubba Rao, J. —The short 
quc.stion is ; What is tlie effect of 
S«. 199, 200 and 201, Companies Act, 
rcail with S. 3 

An order was made by the High Court 
under S. 187 ordering the payment' by 
a contributory in respect of a call. He 
hx< property in the District of Tanjore 
against whidi the liquidator can pro- 
ceed. The latter accordingly produced 
the order lieforc the District Judge and 
applied for its execution. The Judge 
(A-(. rruling the objection of the contri¬ 
butory held that he had jurisdiction to 
enforce the order. 

Vve have to decide whether tho order 
of the District Judge is right. It is 
stated by both sides tliat the only rele¬ 
vant provisions of the Act bearing on 
the question are the four sections to 
which wo have referred. To them, 
tliereforc, we propose to confine our fvt- 
tention. The decision really turns on 
tho meaning of S. 200 read in the 
light of S. 3. 

The relevant portion of the former 
section runs thus : 

“ Any order made by a Court for or in the 
rourec of the winding np of a company shall-be 
enforced in any place in British India other 
than that in which such Court is situate, by 
the Court that would have had jurisdiction in 
respect of such company if the registered office 
of the company had been situate at such other 
place." 

Det us apply the section to the facts 
of t-his case. The order was made by 
the High Court in the course of the 
winding up. It is sought to be enforced 
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in Tanjore. Under the section, which 
is the Court that can enforce it ? Tho 
answer is : 

‘‘ the Court that would have had jurisdiction 
in respect of such company, if its registered 
office had been situate at Tanjore.” 

What then is that Court ? The an¬ 
swer to this question is furnisiied by 
S. 3, which reads thus : 

“ The Court havinp jurisdiction under this 
Act shall be the High Court having jurisdiction 
in the place at which the registered olhce of 
the company is situate.” 

In other words, if the registered 
ofiice of this company is situate at Tan- 
)ore, the Court having jurisdiction under 
tiie Act, would be the Higli Court 
From the foregoing statement, it fol¬ 
lows tliat the only Court that can en¬ 
force the order in question against pro¬ 
perty at Tanjore is the High Court of 
Madras. We do not propose to decide 
the question, in what manner, in the 
event of an application being made to 
the High Court, is the order to l)e en¬ 
forced, by direct action or by its being 
transmitted to the Tanjore Court ? 
That is a point which does not arise at 
present. We fail to see how Ss. 199. 
201 relied upon by Mr. Venkatachari 
support his contention. The section tliat 
confers jurisdiction is S. 200 and the 
other two sections referred to by the 
learned advocate merely deal with tho 
mode of enforcing the orders. This, in 
our opinion, is the proper construction 
of these previous sections. 

The view we have taken receives sup¬ 
port from Kaj/aalkn Trading and Bank¬ 
ing Corprration \\ Jai Koran Lai (1). 
Mr. ^ enkataciiari asks what purpose 
then does S. 200 serve ? The answer is 
simple. It obviously can apply to a 
case where an order made by the Higli 
Court of one Province is to be enforced 
in another Province; and as the Patna 
High Court in tho decision we liave 
cited has pointed out, in such a case, it 
can only be enforced by the High Court 
of that other Province. 

Lastly, Mr. Venkatachari seeks to.sup- 
port the order of the lower Court by 
relying upon S. 3, Cl, 3, which says : 

Nothing in this section shall invalidate a 
proceeding by reason of its being taken in a 
wrong Court." 

It is very doubtful whether this 
clause applies to a case of this kind. 

In any case, it can have no application, 
as the Patna case has decided, when the 
Txj A. I. R. 1927 Pftt. ie2=6 Pat. 132. 
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objoefion wn-; f ikm ai the v.m v rom- 
mt'ncomont niul fl,o proper time 

This ilppiMl ;ll!o\\i‘f| will) 

Tho tXet (»f \\]*^ (^!llrj;il ( jjtM; hi ttdi* \\\ 

4 

applying (o the lower r<uii ^ i- I.on i',!,* 
and wo, therofoie, alh.w him to la!,- !,[< 
costs out of the e-vtaU'. 
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WaLLI K AN1> .ANANTAKIITSIINA 
Ayyai;, J.T. 

Anumanchi rx(nn(niaiiiia—.\\<y' ll.i'it. 

V. 

Thvinti Kolayuo and on t'‘ 0 ) —lb-- 
pondent^. 

Letteis Patent Ajpoal No. 3S of 1920. 
Hecided on 30ih April 1920, agaiii'^t 
Order of Venkatasnl-ha Iiao, D/. 
27th Februarv 1920 repovtcd in .1. I. R. 
1929 ISIad. n07. 

if: Letters Patent Cl. 15—(As amend¬ 

ed up to December 1928)* Judgment bv a 
single Judge after Isl February 1929—Judge 
refusing leave to appeal—Refusal lo 
leave is not appealable. 

The intontinn rf tl)0 .1*^ App^'ririnji; 

from Cl. 1.5 n jihUhviio p.is.iivl l)y a 

single judge in a aft- r Tt'i rn- 

ary 1P20 is final and not anp'ilaM * and in 
appeal could be entert:iin''d (be id 

judgment only if tlie Judpe who dcoidod the 
second anpcil granted leave to appeal. If leave 
to appeal refused by such Jndge no appeal lies 
from the order refusing leave to appeal: 
law comxdertd.) [P 78 C 1, 2] 

Ch. liafjhava Ran —for appellant. 

P. Venkatnramana Rao, A. Lakah- 
mayya and D. Krishnasnami—ioY Hc'?- 
pondents. 

Judgment.— This is an appr'al piir. 
porting to have been preferred under S, 
15, Lotters Patent, against the refusal 
by a learned .Tudge of tliis Court of leave 
to appeal from the judgment passed by 
him in a second ajtpeal. 

A preliminary objection is taken by 
Mr. Venkataramana Rao, the learned 
advocate who appeared for tho respon¬ 
dent that no appeal lies from such orders 
of refusal of leave to appeal. 

Clause 10, Letters Patent of this High 
Court, was recently amended on 3rd 
November 1927, and on 12th December 
1928. Tlie effect of these amendments 
is to declare that no appeal shall lie 
to the High Court from the judgment 
passed in the exercise of appellate juris- 
diction in respect cf a decree or order 
made in the exercise of appellate jurisdic¬ 
tion by a Court subject to the super- 
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intf n lonco of tiic High Court: (and not 
toeing an order made in the exercise of 
a re-visional jurisdiction or in the ex¬ 
ercise of criujinal jurisdiction) of one 
Judge of tile High Court, or of one 
Judge of any Division Court pursuant 
to P. 108, Government of India Act, made 
•on or after 1st February 19^9, unless 
;the Judge ^vho passed the judgment 
declares that the case is a fit one for 
aitpeal. The second appeal in question 
was heard by the learned Judge after 
1st February 1929 and the learned Judge 
•when moved by the present appellant 
has declined to grant leave to appeal 
under Cl. 15 of the Letters Patent. The 
apjellant has preferred this appeal 
ivgainst the said refusal by the learned 
Judge to grant leave to appeal. The 
question is whether this appeal is main- 
■tainable. 

As remarked by the Privy Council in 
Ulinahli v. Sitlrauia)nia (1). at p. 27; 

“it is not to be assumed that there is a right 
of appeal ill every matter which comes under 
the consideration cf a Judfc: such right must 
he given by the enacted law or equivalent 
authority " 

The Privy Council made a similar 
■observation in the case reported in 3/nt/or 

Co. rf Montreal v. Brdni a<i(J ^prinale 
{2), at p. 184: 

“The rule of law in thisconntrv is that an 
appeal docs not He unless givori by express 
legislative enactment see alsovi KsdaUe 
(3) at p. 211 Lord Ilahhurv, L. C." 

That being so, the ajqiellant must point 
out the provision of law under which 
he claims this right of appeal. The rule 
would apply with equal, if not with grea¬ 
ter force, when it is sought to prefer ap- 
peal against the decision of one learned 
Judge of a Court to a Division Court of 
that Court. Under S. 108, Government 
of India Act. the Chief Justice shall 
determine what Judge in each case is 
to sit alone and what Judges of the Court 
are to constitute the several Division 
Courts. The decision passed by such 
Judge or Division Court would be final 
unless a right of appeal be specifically 
given. Cl. 15 of the Letters Patent is 
the only provision which has been 
brought to our notice, and it is under 
that clause that the present Letters 


(1) n JXad. £G=U I. A. 160=5 Sar 

(2) flSTfiVa A. C.168. 

L. J. Ch. C44: 
\\. R. 05—C4 L. T. 6G6. 


Patent Appeal has been preferred. On a 
reading of Cl. 15 as amended, it is clear 
to us that no appeal would lie to the 
High Court from a judgment passed by 
one Judge of the High Court in second 
appeal, after 1st Febrn-ary 1929. No 
further appeal to the High Court is avail¬ 
able except where the Judge who passed 
the judgment declares that the case is a 
fit one for appeal. 

■\Yhen a right of appeal is given sub¬ 
ject to any condition, it is cle.ar that the 
said condition should be strictly complied 
with before the right of appeal could 
he taken advantage of. As stated in 
Maxwell's Interpretation of Statutes, 
Chap. 12 S. 3: 

“Where it was provided that no appeal 
should be entertaiDcd unless c-ntain rules were 
complied with, the neglect of the statutory 
requisites would obviously he fatal.” 

Mr. Eagh.ava P-io, the learned advo¬ 
cate for the appellant argues, iiowever, 
that what Cl. 15 ]irohihits is only an 
appeal from the judgment of one learn¬ 
ed Judge on the merits of a second ap¬ 
peal, and that the clause does not pro¬ 
hibit a right of appeal from the refusal 
of one learned Judge to declare that 
the case is a fit one for appeal; in the 
case of such refusal, ho argues, there is 
right of appeal, and if the appellate 
Bench also agrees with the learned 
Judge on the question that the case in 
nob a fit one for appeal, then only is there 
an end of right of appeal. In other 
words, if we understood his contention 
correctly, he argues that while there 
is no right of appeal against the judg¬ 
ment passed on the merits in the second 
appeal, there is a right of appeal from 
the refusal in such a ease to grant leave 
and the appellate Bench should decide, 
as best as it could, whether the refusal 
to grant leave to appeal was right 
or not. He did not hide from us the 
fact that the appellate Bench may have 
for this purpose to go into the merits 
of the case itself, to such extent as it 
thought necessary. 

He also argued that the question now 
is not in respect of a decree or order, 
made in the exercise of appellate juris¬ 
diction by a Court subject to the supe^* 
intendence of the High Court, but that 
it is with reference to a judgment passed 
lay the High Court itself, and that the 
restrictions referred to in Cl. 15 do nob 
apply to a judgment of the High Court* 
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We are clear that tlie arguments of 
the learned advocate for the ap^-ellanb 
are untenable and that the present ap¬ 
peal is not maintainable. 

The practice of providing a right of 
appeal subject to conditions, though 
comparatively new to India, has been 
prevailing for a long time in England; 
sometimes leave of the Judge who decid¬ 
ed the case or of the Court is made the 
condition precedent for tlie entertain¬ 
ment of an appeal; in other cases leave 
of either a Judge or tlie Court on the 
one liand or of the Court of appeal 
on the other is made a condition pre¬ 
cedent. An instance of the former is 
furnished by S. 45, Judicature Act 
of 1873, and an instance of the latter is 
furnislied by the Judicature Act of lS9i 
S. 1 (5). In India we have got an in¬ 
stance furnished by S. 75, Cl. 3. Provl. 
Insol. Act where a right of appeal to the 
High Court is given on obtaining leave 
of the District Court or of the High 
Court, in respect of certain ordei-s men¬ 
tioned therein. English Courts had to 
consider the very question raised in this 
appeal before us, namely ; whetlier there 
is any right of appeal from the refusal of 
a Judge to grant leave to appeal. 

In Kay v. Briggs (4), the Court of 
appeal held : 

“ whore a Divisional Court has refused special 
leave to appeal under S. 45, Judicature Act 
1873‘froni their decision given in an appeal 
from a county Court, the Court of appeal has 
no juris^liction tj hear an appeal from such 
refusal. ” 

The following passage occurs in the 
judgment of Lord Esher, RI. R. : 

If this Court could overrule the discretion 
given by that section to Divisional Courtis Che 
practical eOect would be to allow an appeal 
hero in every case, because the facts of each 
would be brought before us in order to enable 
US to clecldo whether or not we ought to over* 
rule that discretion. I think that the real 
moaning of 8. 45 is to confine the power to give 
leave to appeal absolutely to the Divisional 
courts. l am of opinion therefore that we have 
no jurisdiction to interfere with the exercise of 
their discretion. " 

Fry, L. J., observes as follows in the 
same case. 

“ If an appeal from the refusal of the Divi¬ 
sional Court to grant leave to appeal could be 
brought to this Court, out order would not 
satisfy the only contingency upon which the 
section provides that the decision of the Divi¬ 
sional Court shall not be final, because special 
leave to appeal would be given not by the Divi- 
sional Court, but by this Court, The decision 


Q. B. D. S18=58 L. J. Q. B. 182 
=»S7 W. R. 291=00 h. T. 776. 
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of th ' Di\ i' i. ml r •! (• V. .'i 

fiu;il, t.u* ijj i>] 

s.vlis(icil« 

In Ldur V. A’s-/,;,.',. { i\, i 

Lords ilociilod thii* 

” no appoiil li.-s t. tiij.; i;. i,.,. ^ ^ 

the L'mirt if iipp^'nl t.. 

appeal fi-jiii a ju(l-i,K'iit , 1 tile Hi-.i, i 

■' j. ,,, ,,,,1.*,; 

judgment ol tin- f-u.i „f I 

At ji. 215 Lor.l ilei'scin-ll oli^i-i v,--! a-: 
follows ; 

"If the coiit.nti„n of t)i- app-ll^ u.--.. 
well founded 1 think it won! I f.,|[.,u- J, | 
this 0 . 4^ Judic.iunv Alt fnf isTdj, ;,:,,ro fun] I 

beanappedtotheCuii-t..] upp.U in,..,, 

sal b> a Divisionil Court, and an api.,-,] ,,..,,,1 
from the C^urt of Appeil to this House ; s, th it 
every_ c^inty Court c.ise mifi.fc be hnaigl.t u,, 
to this House up,n the question whether an 
appe.il should 1)0 allowed or not. ” 

__ Lord Field rem.irlied jiL p. 2L() • 

It seems to me that if your Lordships’ Mere t< 
sa> now we w.]] give leave. • and the Court ot' 

appeal musvcnfoieetUvs, it would be iinp isinc 
upon tbeui the duty of giving a leave, as the,r 

im-ht I tliiuU 

Odgllt UOt to bj giVt^U. 

We may refer to one more case, A’r 
parf^ Stevenson (5), wlioro 

l=a^“ fade!- I'T. M f'"' 

if,"-.. °< An,eel l,eld t],;,. „o 

Loi-a Eshe.-, M. E. at p. GU laid down 
the law in the following words • 

the h “ief,; "“"j 

lay down the proposition that wliern'*r‘®'^ 

J8 given toalegiUauthoritv to graa^' 

Lave o appeal, the decision of that u‘l.o •/ 
from the very nature of the thin'i f r' 
conclusive and without aiiD'ai i 1°’ ' 

fiom it is e.vpressly given ’ l!” 

nature of the thing reall)'concludes t !! 
tion; for, if. where a li al an if ^ i 
power to decide whether leave tn 

given or refused, there can be 
that decision, tho result is an fth -1 

provision i. made of „„ effect I,‘'t,*'' 

tion for the claimant be correefc 

that the case might be taken ftf "'o^dd follow 

another till it rea'ched the House 

the question whether there should ""f 

I think the appeal must b^dismUsedf - 

Fry, L. J., gives some other reasons in 

suppoi^ of the same position, at p 612 
Is tho order crantinff P; 014 . 

appeal, subject to appeal ? ^In 
not. I do not come to thaL^n 
ground that the word "order^B^Mqf 
applicable to it; but from a. 
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i„ sill" Uii<= (' ‘‘. r ''ll iilMvil Th" - I'ject cl>-;irly 
Iv,ctn[.r'-v,-iit aivl appeal?. 

If fr 111 .III oiiU-r roiu^in^ l-W- to app al, tlu-rn 
iiiiiv >.,• an app->.l. tlv result- will I's' tli.it in a.- 
kniptii.^ t(. prfvint. u..'(lKss fiivol-' ^ 

appi-ali;. the le-Ushtnre will h.xu- ,n..r„.li - e'l a 
new .erics of app mU with r.-iar.! to the k-. - t to 
app.Ml.It appears i... me ..Ml th.it 

u,!uUl 1." an al'.iir'l ri.snlt in the CMse^of a pu- 
visum Ih-' i.hjeet .•! wlii'Ui is to pr-wvin, fnvoloiM 
an.l nee-lkss app ■ ik. Therefore frmn the very 
nature of the tiling!, the'l-oisi-m of the Couit 

which ha? the p"wer..f tivint; IdVe to app.-al 

)S, in my opinion, fiii.il, 

]t is io (ihote one or 

two siMitcncos Iroiii tho juilyuient ol 

Loiies, Ij. J., iit p. Ul2 : 

win-re an an-'.-al piven ‘hat is maiie 
.iihk-ct to tin- l-Mve "f bh" Court or a .Jiule-s "V 
anv other k-fia! auth'rity. I think that tho 
m-antin^ or ivfiisit -t hive l-ysuchloiirt.or 
Jmk'e. or other !e.:il ui'ln Vity. m iinal and \u\- 
appeal.il'le. The ''iuiot cfniikingappeals suh- 
iect to leave is to prevent unnecessary and fri- 
Vnlons appeals, II ail appeal wore allowed from 
granting or retus.il of k ite to iipp-Ml, the result 
would ho that, instead of checking appeals, 
thev might he multiplied to a most mischievous 
extent ; for an app.-.U from the granting' or 
refusal of leave miglit be c.irried from the Divi¬ 
sional Court to this Court and from this Court 

to tilo Iv-tisi* Ol Foi* tiK’^c ri?:iSOUs I 

-think that the prelimiiury objection must 


prevail. ’’ 

U was uv^uGil that the order passed 
by ilie learned Judge refusing leave to 
ai'peal in tliis case should be taken to 
lie ii judgment within the meaning of 
tlie Letters Patent and in support of 
that position certain decisions of tliis 
Court were cited to us : Tuljarama Botv 
V. Alagappa Ghetty (G), Sonacnelam 
Pillai V. Knmaraielti Chettiar (7), 
Official Assignee of ^ladras v. Rama- 
lingappa (8), and Maharaja of Pitta- 
puram v. Rama Rao (9). Having regard 
to the decision of the House of Lords in 
Lane v. Lsdaile (3), already referred to, 
it is, to say the least, very doubtful whe¬ 
ther such an order refusing leave could 
be said to be a ' judgment ’ for the pur¬ 
pose now under consideration, within 
the meaning of Cl. 15, Letters Patent. 
But we are clear, reading Cl. 15 as a 
whole, that the intention of the legis¬ 
lature is that a judgment passed by a 
single Judge in a second appeal after 
1st February 1929, is final and not ap¬ 
pealable, and that an appeal could be 
l entertain ed against the said judgment 

(6) [1912] 35 JUad. 1=21 M. L. J. 1=3 I. C. 

34=11910) M. W. N. 697 (P.B.). 

(7) A. I. R. 1024 Mad. 597=47 Mad. 316. 

(8| A. I R. 1926 Mad. 554=49 Mad. 539. 

.(9) A. I. R. 1927 Mad. 846=50 Mad. 770. 
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only if the Judge who decided the 
sec'ind iijipeal granted leave to appeal. 
Thi<. to our mind, is dear from the pro- 
vidon^ ol Cl. 15. Letters Patent. The 
lo.irneil Judge having in this case de- 
dined to grant leave to appeal, the judg- 
menr, in second a]ipeal is final. Whe- 
thor the order refusing leave to appeal 
lie a * judgment' or not, it is clear that 
no leave to appeal tliat might be granted 
by a Division Court would satisfy the 
reiju ireinents of tlie cl-aiise which pio- 
vidrs that an appeal would lie only when 
file Judge who lieavd the second appeal 
grants leave to appeal. The English 
ca-^es fully support the above position. 
A decision of tliis Court reported in 
MaiJhdva Aiyar v. Muthia Chettiar {10), 
referred to by the learned advocate for 
the respondent supports this view, 
thougli we think that the grounds for 
liolding that no appeal lies in the present 
case are probably stronger than the 
grounds mentioned in the c^se in 
Mo'lhava Aiyar v. Muthia Chettiar (10). 

For tlie above reasons we are deal 
tliab no appeal lies from the refusal of 
leave to appeal by a learned Judge from 
a judgment passed by him in a second 
appeal after 1st February 1929, under 
tlio amended Cl. 15, Letters Patent, and 
we dismiss the appeal with costs of the 

Respondent (Plaintiff) 1. 

P.K.S./P.R. Appeal dis missed. 

'(fO) ri9'l7]T'M. L. W. 163=38 I. C. 818=21 
M. L. T. 77. 
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Coutts-Trotter, C. J., and Walsh. J. 

R. Rath7iasabapathi/ “Plain¬ 

tiff—Appellant. 


V. 

A^nmakannammal and oflicn—Defen¬ 


dants—Respondents. 

Original Suit Appeal No. 33 of 1928, 
Decided on 1st May 1929, from 
judgment of Kumaraswami Sastri, J-i 
D/. 25th November 1927, in Civil Suit 


No. 595 of 1925. 

(a) Civil P. C, O. 6. R. 4-Allegation* of 
fraud or breach of trust—Pleading«jntf*‘ 
particularized and specific. 

The litigant ought ♦'o know, at any 
general*terms what case he has got to meet, a 
especially in cases where there are *tll66^“® 
of fraud and breaches of trust. TheM j ^ 
ought to be particularized to a point at wn» 
he knows not merely generally m dt 
what he has to meet. ™ ^ ^ 
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(b) Practice — Issues merely signed by 
Judge without knowledge of pleadings are 
useless—Civil P. C., O. 14, R. 1 (5). 

Issues setliljd by a Julgo who knows nothing 
about the ease and who movoly signs the issues 
drafted by counsel who know libtle'iuore, are 
worse than useless and have a fictitious impor¬ 
tance which they do not deserve. [P 70 C 2] 

(c) Evidence Act, S. 101—Burden of pro¬ 
ving misfeasance lies on party alleging it. 

It is for those who attack the administration 
of the trustees to show that there was misfea- 
fiance. [P80C1] 

K. S. Krishnasicami Iyengar — for 

Appellant. 

T. N. C. Srinivasa Varadachari, .1. 
liamasivami Iyer, M. S. Venkatarmna 
Iyer, E. V. Sundara Reddy and T. L. 
yenkatarama Iyer —for Respondents. 

Coutts-Trotter, C. J. — I have liad 
the advantage of reading the judgment 
prepared by my learned bfother in this 
case and I entire agree in the result. I 
only desire to say one thing in this con¬ 
nexion. There seems to me to be a 
grave defect in the method of pleading 
and still more in the metliod of drawing 
lip the issues whicli appears he finding 
favour in these C.uirts. It is a settled 
rule of English idea ling that any charge 
•involving anything of the nature of fraud 
should be set out specifically with jiavti- 
culars where necessary. For instance, if 
breaches of trust are alleged on the part 
of a trustee it is essential that tliey 
«haU be particularised in precise detail, 
such as sums of money or other items of 
trust property alleged to have been mis- 
appropriated. Besides that safeguard 
we have the system in this country of 
having issues settled before the trial 
svhioh is supposed to extract from tlie 
jdeadings the matters which are really 
in dispute between the parties and to 
reduce them to a series of short proposi- 
tions. That is not part of the English 
•system. It is inherited from the Scottish 
system of jurisprudence. Not being 
familiar with that system I can express 
no opinion as to its merits or demerits 
in the country of its birth. Bub I do 
know this in a general way that a 
Scottish Judge who is settling issues 
treats it as a very serious matter and re- 
duces his issues to a high degree of 
precision and exactitude even when full 
pleadings are demanded. In India I am 
afraid the system of settling issues is so 
perfunctory that the issues are really 
worse than useless as a guidance to the 
trial Judge. That, at any rate, was in 


tlio main iny oxpeiionoo dining tiu’ 
eight years in which 1 sat day by day on 
the original side. S-unetiiin's Mio issues 
were vitiated hy the fact t hat when one 
got into the case it was iiuite obvious 
that tdiey put the onus on the wrong 
)>arty; sometimes they were so vague as 
to 1)C a less guide to what really waste 
1)0 tried oven than the pleadings. 1 
could not take a better exiinpl- than 
issue-settled in bliis case whicli rims as 
follows : 

“llwe the trustees been gnilby of anv. aiid, 
if so, wliat broaches of trust, misfeisaijre, nnl- 
feas.vnce and non-feasance in rosnect of the 
trust esta'e ? ” 

That opens the door to allow the de¬ 
fendants to bring any sort of charge at 
the trial, unspecified and unparticularis- 
od, aii.l gives the iiIaintilT whoso conduct 
is impugned no sort of notion what 
charge and how many charges, all ol). 
viously of a very grave nature, ho lias 
to meet. 1 remember asking a very 
experienced and eminent county Court 
Judge in England whether he did not 
find difficulty from the absence ol ivui- 
lar pleadings in the coimtv Courts such 
as one would find in tlie High Court. He 
said : 

\ parties porfcctlv 

wll t.iey have come to have deci Jed anil 
a. the time their case is opened tiieir ad¬ 
vocates know exactly what matters to direct my 
attention to.” ^ 


Whether that bo correct or no, of 
course, I am nob in a position to say ; 
but of this, lam quite certain that, if 
one IS to act on that principle not only 
issues but pleadings just as well be abo¬ 
lished tomorrow. That. I think, is not 
right especially in India because 1 think 
the litigant ought to know, at any rate, 
in general terms lyhat case lie has got to 
meet, and especially in cases where 
there are allegations of fraud and brea¬ 
ches of trust. I think that those matters 
ought to be particularised to a point at 
winch he knows not merely generally' 
bub in detail what ho has to meet. I 
would personally suggest that issues! 
settled as they are now settled hy a 
Judge who knows nothing about the' 
caso and usually signs the issues drafted, 
by counsel who know little more, are! 
worse than useless and have a fictitious 
imporbaneo which they do not deserve. 
I would far sooner see attempts made by 
better instruction in tlio Law College 
and above all in the Chambers where 
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llji-; or the other paragraph of the state- 
mon'. ol claim or defence and hundred 
oi •'Ucli -iuinuionses are disposed of after 
hearing counsel by the Masters every 
dav in Clianibers. 


tl„< In.I.liM^ piacAtioncr learns his 
i,;,.;n lie- art ol pleading with 
<- Ilu-i,.’!; (h'hiiiL'ene'S, to make it clear 
cx,ic;lv wl.it tlw Court is callM ui'.m, to 
uv. In ovorv jury Iri il in hn" nn;l n 
i„nior f-oiiMv l n.r tlio i.l.riiitill I.eloro 
the CM-j i' (H'cnc.l summarises the pleau- 
ingsuivm^ tli-‘ sulsi.inee of them and 

coiicli.'h s ill llie-o words ; 

thcr i'll.- i'i'.in.-l mul tlio?e are th^ 

h ^ hh li.i; •• to tfvy, ; 

^oul luni.'i will mi!o' it chnv to 
5:11 y wii.i’ 


It IS 


“O.i 

V, lii. li ' III' 


ai. i a ■’ 


th 


t-M.i:ilv the is-iivs are 
vused i.v til.' iih .iin.;^'and tilcos a good 
(loiicl tioiildc I'l M-elhathis.'Uimn.iry 
ail I emirs nothing nntorial. 
J5ur. I-! cmii- I. v.-i:h the laxity of pie id- 
v-iii-h <ih; liic in ihiscounU-y it is 


Hi 


liiml 


I. '! i' a 


lino-'t inipossihlo,that 


Yi*vV ... * 

llj,.' .--•il'd on those \deadings 

shoul'i not tarf-hc ot the sune laxity. 

The remodv aiiiieai'" to mo to teacli the 

budding practitioner to plead properly 
and doHnilelv. It should not bcdiHicult 
to teieli a young man how to plead. 
Tlieie is a veiy good work by Dr. Blako 
Odg.-'is in Kngland and for the student 
ibis not reUly necessary to go to the 
larger work Ity Dullen and Loakc except 
for proper lonns of I'leading in particu¬ 
lar chsses of cases. Two hooks on 
pleading lu'’e a} peared in this country, 
one by Sir Cecil \\alsh, K. C.. who re- 
centlv retii'iMl from the Allahabad High 
Comr, and tlie .other a bigger hook 
whicli 1 looked through at the time but 
the name of the author of which I le- 
gret to say I have forgotten. Of course 
at one time English pleadings were 
overlaid with technicalities and xdain- 
tiffs were often nonsuited for some 
purely technical slip in the pleading and 
had to amend it and start all over again 
all that after witnesses have been sum¬ 
moned, briefs delivered and everything 
was ready for trial. That state of 
things was put an end to by Judicature 
Acts and I think the present state of 
pleading in England, though it leaves 
room for making it quite easy to dis¬ 
tinguish between the work of a neat 
and slipshod pleader, really does enable 
the Judge to know exactly what the 
points at issue between the parties are. 
If a pleading is vague and leaves it 
obscure as to what precisely is the case 
intended to bo set up, it is quite easy 
for the opposite party to take out sum¬ 
mons for further and better particulars of 


the rarest thing in the world to 
Ivive api licitions for particulars of alle¬ 
gation-. in 1 leadings in an Indian Court, 
i think tiiat what l^appens is that the 
juniors in charge of the cases trust to 
the settlement of issues to bring defi- 
nitness into the case, a hope in which in 
my experience they have often been 
grievously disappointed and of course 
at that stage the leaders probably would 
not even have considered the case at all 
which may not come up for trial for 
months. Morst Indian pleadings are 
overlaid with pleading the evidence in 
support of the particular facts alleged. 
Tl'.at is useless cumbering of them but as 
a rule it does not do much iiarm. But 
in cases where there are allegations 
of fraud or kindred allegations more 
particulars are absolutely essential and 
I should like to see the Indian student 
and the young budding advocate pub 
tlirouglt a real course of proper instruc¬ 
tion in the art of pleading. That would 
hear fruit in time if it is properly car¬ 
ried out, and I think it must be taught 
in t'nc first instance by English Profes¬ 
sors or English Barristers who w'orked 
under and know the English system. I 
am not gainsaying that in the hands of 
experienced advocates at the trial, the 
opening of tlie case of the parties gets nd 
of a lob of verbiage and focusses the 
attention of the Court on what is really 
material and really necessary. But m 

my opiuion it is almost impossible bo 

gather it from the issues even with the 
assistance of the pleadings, which I must 
honestly confess I think are less loose 
and vague in their terms than the majo¬ 
rity of issues framed to-day. 

The Indian system of pleading 
have adopted is of course taken 
the English system of jurisprudence just 
as the framing of the issues is taken 
from the Scottish system as I have 
pointed out; but unfortunately pai’“* 
oularity and preciseness which 
characteristic of all very ably drawn 
English pleadings are entirely absent 
from Indian pleadings for the most pau. 
There are no doubt some " 

pleadings in India but almost • u 

there are very often cases m w 
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summons has been taken out by the op¬ 
posite party to compel the pleader on 
the other side to redraft his pleadings 
in a more specific form. I think it 
would be well worth while to have a 
committee of legal teachers and a few 
practitioners to go into this matter.and 
consider what suggestions could be 
fruitfully made to bring about a better 
state of things. I think the present is 
a case in which vague pleadings and 
vague issues might have led to serious 
embarrassment or even to a miscarriage 
of justice. 

Walsh. J. — This is an appeal 
by plaintiff 1 against two parts 
of the decree in C. S. No. 595 of 1925. 
The suit arose in the following circum¬ 
stances. The appellant is the adop¬ 
ted son of one Kathnavelu Chetti who 
was a Dubash in Best & Co. This 
Kathnavelu Chetti was a wealthy gen¬ 
tleman and on 18th May 1919 he exe¬ 
cuted a deed of trust setting apart cer¬ 
tain moveable and immovable properties 
for certain charities and for allowances 
to some of his relations. Effect was 
given to the deed of trust from July 
1919 and the founder died in February 
1922. His adopted son, the appellant, 
succeeded his father as President of the 
Trust Board. Owing to the fall in 
value of the trust properties, the trus¬ 
tees found themselves unable to meet 
the sums payable under the trust-deed 
from the income of the trust properties. 
They, passed a resolution in March 1923, 
to out down the allowances proportion¬ 
ately all round. This being objected to 
by some of the beneficiaries, an appli¬ 
cation was made on the original side 
asking for directions for the abatement 
of the provisions contained in the trust 
deed. Waller, J., ordered that a suit 
should be filed and consequently this 
suit was filed by the trustees. The 
materially contesting defendants were 
defendants 11, 12 and 18. Of these, 
defendant 11 is the sister’s son of the 
founder of the trust. He is really res¬ 
ponsible for any serious opposition to 
the suit scheme but he has not appeared 
in this Court to oppose the appeal. A 
commissioner was appointed by the 
Court to go into the accounts and sub¬ 
mit bis report. His first report was 
dated 16th March 1927 and a further 
report was called for to take accounts as 
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to what a huihling known as “ Kilton ” 
cost for coiistiiK'lion aivl how much of 
the total cost had lic-Mi tahcii ou'. of the 
trust funds. Wo are no^’ i.oiKcun-d in 
this appeal witii the m itUr ol "KiUon.” 
The decree states in p iia. 2 iIn', i.lie 
commissioner's two reports lie and aro 
hereby confirmed, but with regard to 
the two matters on wiiicii Uiis appeal is 
preferred and wliicii are dealt \vith in 
paras. 1 and 5 of the decree, the cuminis- 
sioner gives no decision on the first and 
on the second his report docs not sup¬ 
port the order passed in the decree. 

The first is a matter of payment ol 
Rs. 3,150 to plaintiff i between Felnu- 
ary 1922 and April 1923. According to 
the deed of trust, during the minority 
of plaintiff 1 the sum of Rs. 350 per 
mensem was to be paid to the wife of 
the founder which was to ho for her 
own maintenance and that of plain¬ 
tiff' 1 and for the education ot the 
latter. .\ftcr plaintiff I attained 
majority, the founder's widow was to 
get Rs. 250 per mensem and plaintiff 1 
Rs. 350 per mensem. Defendant 11 
objected that the plaintiff' I did not at¬ 
tain his majority until 7th April 1923, 
whereas the trustees had been paying 
him at the rate of Rs. 350 per mensem 
from February 1923 to April 1923, as if 
he had attained majority. Defendant 11, 
who as stated above, has been the per¬ 
son really raising objections to the suit, 
made no clear statement on the point 
in his written statement. Ho merely 
states in para. 10 that the allegations in 
para. 9 of the plaint arc not quite cor¬ 
rect. Para. 9 of the plaint states that, 
after the death of the founder, expendi¬ 
ture was considerably increased by the 
founder's wife and his adopted son be¬ 
coming entitled to the monthly allow¬ 
ances of Rs. 250 and Rs. 350 respec¬ 
tively. All that defendant 11 does 
in para. 10 of his written statement is to 
recapitulate the exact terms of the trust 
deed. He does not state definitely that 
plaintiff 1 had not attained majority 
or at what stage he actually did attain 
majority. In the written statement 
filed by defendants 12 and 18, there is a 
definite statement that plaintiff I be¬ 
came entitled to a monthly allowance 
of Rs. 360 only on 7th April 1923, when 
he attained majority. There was no 
specific Issue framed on the point and 
the only issue by which this matter can 
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he saiil Lo 1-e covere-l is Llic j-oivval 
issue 7 : 

“ Have the trustees I'efU guilty «.f any au<l 
if so, what broaches of tru.4, mi'fo.is.iuc). m il- 
ftMsaiicc, au<l non-feasancu in rosjK-.--, o! the 
trust estate'?” 

The mutters that avoro rel’erie'l to the 
commissioner were to take the lollow- 
ing accounts namely :(a) at) account of 
the inoperties of the trust estate and (b) 
an account of the income that the said 
properties will fetch if propo’ ami rea¬ 
sonable care is exercised. Ilofore the 
commissioner, defendant] ll led eviilenco 
as to the minority of plaintiff 1. Plain¬ 
tiff i's advocate seems very properly to 
have objected on the ground that it was 
not a question referred lo the commi.s- 
sioner. The commissioner, (while he 
took some evidence), probably in view of 
the fact that he was not asked to report 
on this matter, merely states; 

If the Honourable Court accepts the defen¬ 
dant’s contentions the receipt of this item of 
money by plaintiQ 1 would be unauthorized.” 

No evidence was led on the matter be¬ 
fore the learned Judge whose only re¬ 
ference to it in the judgment is as 
follows: 

“ The next question is as regards the sum of 
Rs. 3,150 which was collected by the trustees 
after the death of Rathuavelu Chetty and taken 
by plaintiff 1 in bis personal capacity as and for 
his allowance. So far as this is concerned, it 
is clear that he was not entitled to any allow¬ 
ance until ho attained majority. Plaintiff 1 
has not shown how he was entitled to his al¬ 
lowance. He will, therefore, being back 
Rs. 3.150.” 

In our opinion, the learned Judge has 
thrown the onus on the wrong side in 
this matter. It was for those who at¬ 
tacked the administration of the trustees 
to show that they had committed mis¬ 
feasance in this respect. As noted above, 
the question was not one referred to the 
commissioner and objection was taken 
by plaintiff I to his enquiring into it 
The commissioner gave no opinion on 
the matter and as no evidence on it was 
led before the learned Judge, there is 
properly speaking no evidence on the 
point and, therefore, the alleged misfea¬ 
sance has not been proved. The learned 
advocate for the appellant has, however, 
taken us through the evidence adduced 
on the point before the commissioner 
and in our opmion the evidence on 
plaintiff I’s side is much superior to that 
adduced by defendant 11. Defendant 11 
was the only witness examined to prove 
that plaintiff 1 was not a major when 


his adoptive father died. Now plain¬ 
tiff I s adoptive father together with 
defendant 11 had filed a suit in 1922 of 
which the i)lainb is Ex. H. The date of 
tlie plaint is unfortunately nob given in 
the printed portion extracted and the 
date pub in the index, 15bh July 1917, is 
obviously wrong for the suit was only 
one of 1922. In Ex. H, the present first 
plaintiff was defendant 5 and while, in 
the case of other defendant who were 
minors the fact is distinctly stated and 
their guardian named, the present plain¬ 
tiff I is not described by his adoptive 
father (plaintiff 1 in that suit) or by the 
present defendant 11 (plaintiff 2 in that 
suit), as a minor. 

This suit was, as regards his adopted 
son, a formal one by Rathnavelu and it 
is not alleged that there was any ad¬ 
verse interest between the plaintiff in 
that suit and present plaintiff 1. When 
defendant 11 was cross-examined on this 
point before the commissioner, he had 
no explanation to give and said he did 
nob know whether the averment in the 
plaint was right or wrong and that he 
signed it because Rathnavelu Chetty 
asked him to sign it. On the other side, 
defendant 11 relied on Ex. 4. This pur¬ 
ports bo be a copy of a transfer certificate 
given when plaintiff 1 left the Lutheran 
Mission Secondary School at Purasawa- 
kam and the entry relied on in it is 
" date of birth as per admission regis¬ 
ter, 7th April 1905.” In the first place, 
the document itself has not been pro¬ 
perly proved. It is professedly a copy 
of the transfer certificate. Defendant U 
as D. W. 1 says, he did not get it from 
the Head Master but from defendant 7. 
The latter is not called nor is the Head 
Master called. Even if Ex. 4 be accept¬ 
ed as a correct copy coming from proper 
custody, it would not be evidence on the 
point of date of birth because it is a 
copy of a copy. 

It is the admission register alone 
which would be evidence of the date of 
birth. As a matter of fact, Ex. 4 posses¬ 
ses very suspicious features. We find 
in it purporting to be part of the docu¬ 
ment itself and in such a position 
that it must be part of the document 
"No. 61/1922-23.” Thfese certificates 
have got to be given at the time the boy 
leaves the school for another school. 
How this No. 61/1922-23 could appear 
on a certificate that the boy left on 30th 
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Apk'il 1915 has noS been explained. 
Another suspicious feature is that the 
pupil’s name is given there as R. Rath- 
nasabapathy. Plaintift’ 1 had admitted¬ 
ly not been adopted at the time lie left 
the school. His name was then Manic- 
kam, and his initial should have been 
■“ M ” and it was only after his adoption 
that he would get the intial “ R ” of his 
^idoptive father Rathnavelu. Defen¬ 
dant 11 filed Ex. 2 alleged to bo a copy 
•of a will executed by Rathnavelu Clietty 
•on 3rd February 1922, in wliich plain¬ 
tiff 1 is described as a minor. Notice was 
served on the plaintiff’s vakil for the 
production of this will before the com¬ 
missioner but he refused to produce it 
on two grounds: (l) as noted above that 
this matter of plaintiff I's niaiority was 
not referred for enquiry to the commis¬ 
sioner and (2) that the pleader did not 
i-epresent plaintiff 1 in his personal capa¬ 
city but as a trustee. This is all the 
•evidence about plaintiff I’s minority. 

Not only was there no specific issue 
raised on the point but. assuming that 
such an issue was raised, the onus has 
been thrown on the wrong party. From 
a strictly legal point of view, there is no 
•evidence at all and so the contention of 
plaintiff I’s minority fails. Even if the 
evidence tendered ‘before the commis¬ 
sioner be taken into account the evi¬ 
dence afforded by Ex. H is much better 
than that of Ex. 4 which is really not 
.admissible at all and Ex. H is certainly 
as good evidence as Ex. 2. We, there¬ 
fore find that jdaintiff 1 is not liable to 
restore the sum of Bs. 3,150. 

As regards the second matter appealed 
against, this is dealt with in para. 5 of 
the decree. It concerns a sum of Bs. 
10,713-8-0 expended for the repairs of 
the property known as “ Rathna Villa,” 
which the appellant has been ordered to 
restore. As stated by the learned Judge 
the trustees met and refused to allow a 
olaim which plaintiff 1 had made with 
regard to this expenditure: vide Ex. Z. 
The learned Judge then proceeds: 

” The further question, however, arises as to 
whether this sum of Bs. 10,713*8*0, which is 
now in dispute and which was claimed as hav¬ 
ing been spent for repairs was money taken out 
of the trust funds or money taken out of the 
private funds of Bathnavelu Chetty. On this 
part of the case the onus is on plaintiff 1, who 
claims this sum, to show that it was taken out 
•of the private funds of Bathnavelu Chetty. It 
£ndi an entry- in Ez, 0*1 which is the trust 


ilfCijmit. l.uii II.’. ••; i'I'i’ii .1 .-n lie 
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Tlu> accounts, ii.)\V(Vri, 'il- i .• i 
liiliitod jtiDvo ch'aily i!ii' < !•• 
ture must hive lu'cn nui <•! 'hi- i.ii\ 


funds. Tlio comiuis-'i'mcrs I’ciiort c i- 
tains nothing to the contrary atidfli.i 
only reference in the report itxdf to this 
sum is where it is merely (puited .i< 
criterion for wh.it would he I'lM.'- ie.i! !e 
expenditure on repairs aiul wlii'ev.,i,-^!i. 


ing of l)uildings. Turning to the .:<> 
counts, Ex. shows that tlie tola! le- 
ceipts of the trust fund was R--. 
78,473-0-10, and the total cxpcnditino 
was 1,10,378-6-8. Of this tlio trustees 
disallowed a sum of Rs. 10,713-13-8 on 
account of improvements, to Rathna 
Villa thus reducing tlie net expenditure 
to Rs. 99,664-0-0. Deducting Irom tliis 
the amount collected Rs. 78,473-0-10, the 
balance due to tlie founder’s estate is 
Rs. 21,191-8-2. These are tlie accounts 
which tlie commissioner lias found cor- 
rect. It is obvious therefore that tiiis 
amount of Rs. 10,713-13-8, which i)iain- 
tiff spent for the repairs to Rathna Villa 
must have been taken out of the private 
estate of Rathnavelu Ciietty, because 
even after disallowing it from the expen¬ 
diture, there was still a sum of Rs. 
20,000 and odd due to the estate, in 
other words, plaintiff 1 could not pos¬ 
sibly have got the money out of t!ie 
trust. He, therefore, is clearly not 
bound to make it good. The appeal must 
be allowed on this point also. 

In the result, the appeal is allowed 
throughout. The costs will he as follows. 
The costs of respondents 25 and 26 to 
come out of the trust estate (Rs. 420). 
Respondent 11 to pay Rs. 350 as and for 
the costs of the appellant and the 
balance of the taxed costs to be recover¬ 
ed by the appellant from the trust estate. 
The respondent or each set of respon¬ 
dents who have appeared by their advo¬ 
cates, other than respondent 11, to be 
paid Rs. 50 each out of the trust estate. 


P.B.S..^M.x# Appeal alloieeil. 
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{CJirrul-uri) Vcnkalaraiunm — Defen- 
(lanli and riaiiitilYs—Aiipellants. 

V. 

Bola Ourarrihua and others—Bhin- 
tiO's 1 to 5 and Dofendants 3 to 6—Kes- 
pondent?. 

Appeals Nos. 281 of 1925 and lOG of 
1020, and Civil Revn. Tetn. No. 020 of 
1925, Decided on 13tli November 1028, 
from decrees of Addl. Sub-Iudge, Masiili- 
pntam. D/-22nd April 1025, in Original 
Suits Nos. 29 and 01 of 1924. 

i!'. (a) Part performance—Possestion taken 
by vendee in pursuance of an alleged contract 
for sale--Vendee failing to get sale-deed 
registered under Registration Act, S. 77— 
Vendee is not entitled in his suit for posses¬ 
sion to claim part performance—Transfer of 
Property Act, S. 54. 

In a suit for dcclaration of title nud posses¬ 
sion, a vendee, who first relics on a sale-deed, 
which he has finally failed to get registered 
under Registration Act, S. 77 and next relies on 
an agreement of previous date to the sale-deed, 
pins his present possession, is not entitled to 
anv relief by the application of the doctrine of 
part performance. There is nothing on the 
conscience of the vendor who has done all that 
he was required to do to carryout bis part of 
the Iw'ansaction. The vendee failed to carry out 
in failing to get, either through some fault or 
misfortune of his own, the sale-deed registered. 
Under these circumstances the vendee is not 
entitled to be put in the same position as if the 
sale-deed never existed and to insist on the 
doctrine of part performance. The vendee has 
no equities, uor has he an equitable title. (Case 
Law discussed). [P 90 C 1] 

>{s (b) Transfer of Properly Act, S. 54— 
Contract for sale of immovable property 
creates fiduciary relationship between ven¬ 
dor and vendee—This relationship ends when 
registered instrument comes into existence 
or when vendee does something to absolve 
vendor from his promise—Trusts Act S. 91. 

A contract for the sale of immovable property 
creates no interest in the property, it creates a 
right in personam and establishes a fiduciary 
relationship. Such a relationship of trustee and 
cestui que trust endures only so long as some 
obligation remains undischarged by the trustee. 
A trust is extinguished when its purpose is 
completely fulfilled or when the fulfilment of 
its purpose becomes impossible. Accordingly 
the relationship created by a contract for sale 
of immovable property ends when a registered 
instrument comes into existence. It also ends 
as soon as the vendee does semething, or some¬ 
thing occurs, to absolve the vendor from his 
promise. [P 94 C 1 ] 

In a suit for possession and declaration of 
title, the vendee put forward as genuine a sale- 
deed in respect of the suit lands. It was shown 
that the vendor had acquitted himself of his 
duty to execute a sale-deed, and the only duty 
remaining was to collaborate in its registration 
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But in a previous suit between the same parties 
instituted under Registration Act, S. 77, it had 
.ihv.idy been found that registration could not 
be effected on account of an allegation of ven¬ 
dee's forgerv, in regard to the sale-deed. 

J/el't: that the effect of that decision was 
clearly to declare that the vendor was under no 
obligation to assent to registration, and since no 
other obligation remained, the fiduciary relation¬ 
ship ceased and with the termination of that 
relationship disappeared the equitable right of 
the veudee to retain possession. He became a 
lULie trcspisser. (Case law discussed.) 

[P 94 C 1] 

Cli. liaghava and N. Rama Rao — 
for .appellants. 

P. Satyanarayana Rao—lov Respon¬ 
dents. 

Odgers, J.-Appeal No, 281 of 1925 is 
by the defendant. The suit correspond¬ 
ing was 0. R. No. 29 of 1924 and asked 
for possession of A and B schedule lands 
and for a declaration that the plaintiffs 
are entitled to lands in Schs. A, A-1 and 

B, The defendant was in possession of 
A and B scheduled properties and the 
suit was decreed. Appeal 196 of 1926 is 
by the plaintiff (defendant in 0. S. No. 29 
of 1924) corresponding to Suit No. 61 of 
1924 which was for recovery of A-1 
schedule properties of which possession 
had been awarded to plaintiffs (in 0. S. 
No. 29 of 1924) by an order under S. 145' 
Criminal P. C. This was dismissed. 

C. R. P. 626 of 1925 corresponds to 
0. S. No. 1 of 1925 which was a suit 
under S. 9, Specific Relief Act, for pos¬ 
session of A and B schedule properties. 
The plaintiff was defendant in 0. S. 
No. 29 of 1924, and the suit was dis¬ 
missed. Hence the defendant in 0. S» 
No. 29 of 1924 is the appellani in both 
the appeals and the petitioners in the 

C. R. P. before us. 

Appeal No. 281 of 1925 (0. S. No. 29 
of 1924) had been argued as the mai® 
appeal. In the plaint the plaintiff alle¬ 
ged trespass by the defendant on A 
schedule lands in April 1916. Prior to 
that date plaintiffs had been in posses¬ 
sion of all lands in Schs. A, A-1 and B. 
In 1918 defendant 1 forged a sale-deed 
which purported to convey all lands in 
Schs. A, A-1 and B to himself. There 
were registration 'proceedings in connex¬ 
ion with this document (which will have 
to be referred to in detail later on) and 
while these were pending the defendant 
had had possession awarded to him on B 
schedule lands by an order nnder S. 145, 
Criminal P. C, There was a similar 
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order with regard to A schedule lands. 
In the written statement defendant 1 
alleges that the plaintiffs agreed to sell 
A and A-1 schedule lands for Bs. 21,000 
and on 21th April 1916 put defendant 1 
in possession of same, that money was 
required to pay plaintiff’s creditors and 
when it was found that the debts excee¬ 
ded Rs. 21,000 there was a fresh agree¬ 
ment whereby the lands .in A, A-1 and 
B schedules were sold to defendant I and 
B schedule lands were delivered over to 
him. It should here be noted ;.that tlio 
agreement to sell A and A-1 schedule 
lands is in writing (Ex. 1) and is dated 
24th April 1916. Defendant 1 sets up 
an oral agreement to sell B schedule 
lands, whereas the plaintiff alleges that 
what was agreed to as regards B sche¬ 
dule was only to mortgage them for 
Rs. 8,000. Id any case, the result seems 
to have been that defendant 1, got into 
possession of B schedule lauds also 
during the registration proceedings. 
These proceedings arose from the presen¬ 
tation of the document, Ex. A-2 for 
registration which was refused by the 
District Registrar. Defendant 1, appel¬ 
lant then brought a suitO. S. No. 17 of 
1920 for its compulsory registration 
under S. 77, Registration Act, which was 
decreed. On appeal to the High Court 
a division Bench differed, Phillips, J. 
holding the suit should be decreed and 
Devadoss, J. that it should be dismissed. 
The Letters Patent appeal came before 
a Bench of three Judges and is reported 
in Guravai/ya v. Venkataratnnm (1). 
The allegation was that a valid sale-deed 
for A and A-l schedule properties had 
been incorporated with the mortgage 
of B schedule properties, the signature 
and attestations preseiwed and part of 
the rest treated as a palimpsest, i. e., the 
original writing obliterated and a fresh 
writing superimposed thereon. The cha¬ 
racter of the alterations and the ap¬ 
pearance of the document wei^ commen¬ 
ted on by the learned Chief Justice in 
the report. The Letters Patent Bench 
decided-that all that the Registrar had 
to do was to look at the form and not 
the substance of the document and that 
in a suit under S. 77, Registration Act, 
the same considerations should guide the 
■Court which guide the Registrar. The 
'Chief Justice further says that the in- 
fer enoe that the alterations in Ex. A-2 
Cl) A.I.R. 1934 Mftd. 810=47 Mad. 633 (F.B.). 


wore iniilo alter ilio nxocntion of tie; 
dooumen^ in i's (Jiigiiuil state by the 
dcfouilaiits "is abnu't irr«‘'<ist.ibli*." I 
inborpolato this ol ojiiiiion by 

the L'arnotl Chief liistie- b"i ■ i e a’l^o 


it may have a bearing on tin: qn-’-'i-Mi 
hereafter to lie considered tbongb it is 
no part of my duty in tdiis ca^o to en¬ 
quire whether defendant 1 lui'l in faat 
forged Ex. A-2. To rotuvn to the writ¬ 
ten statement of the defc'ndant in O. S. 
No. 29 of 1924, it was tiled on Uh 
ber 1921 after it is said, thodoeroo in 
the District Court in 0. S. No. 17 of 
of 1920 in favour of the defendant. 
There is no doubt that in the written 
statement defendant 1 takes his stand on 
the sale deed. 

After the decision in the Letters 
Patent Ajipeal which was given on lOth 
April 1924, defendant I filed an addi¬ 
tional written statement on 2.'^th Octo¬ 
ber 1924 in wliich lie contended that the 
jdaintiffs had put him in possession of 
the suit lands in pursuance of tlic "agree¬ 
ments recited in para. 3 of t!i-c written 
statement previously filed’’ referring to 
the agreement as to A and A-l schedules 
and the “fresh agreement’’ wiicreby B 
was also sold. Ho plc.adcd that by 
virtue of this possession the plaintiffs 
are not entitled to claim it from him. 
In their reply the plaintiffs deny the 
"fresh agreement" i. e., to sell B lands 
and delivery of possession to plaintiffs 
in pursuance of it. They set out the 
agreement to mortgage B schedule lands 
to defendant 1 for Rs. 8,000 and assort 
that on 17th Cctober 1918 two S 8 i)aiat 0 
documents were executed by plaintiffs in 
favour’of defendant 1: (a) sale-deed for 
Rs. 26,600 in pursuance of agreement 
(Ex. 1) and (b) a simple mortgage bond 
for Rs. 8,000. 

Issues were framed and the parties 
went to trial. The learned Subordinate 
Judge has so far only decided as a preli¬ 
minary issue, .issue 2 of the amended 
issues raised, viz., whether defendant 1 
can invoke the doctrine of part perfor¬ 
mance in answer to plaintiff’s claim for 
possession of the suit lands, to any and 
what extent. He held that it was un¬ 
necessary to decide if defendant 1 took 
possession as ho took his stand on the 
sale-deed (A-2), that there was merger 
of the contract or contracts to sell in 
the sale-deed, to which the rules in the 
Transfer of Property Act must apply, and 
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tiia’’ I could not fall bickon 

t! couti':ut-i wliicli liad llui^ l^eiome 
r.icMgcd ii) the <ale. Ho also iiehl that 
a Court ill rjjuity wouhl not ami 'lioiihl 
not alfoi'd it>< assistanci' (n oik' in delon- 
clant’s j)0=iitiou ami tlocrcoil Iho'^uit. 

TIu'io ha-; lieen a very long arguments 
I'Cloi'O U'on th(‘ law ami liie I'o-ition 
re<|iiirc'> cirelul cNaininafion. The ap- 
I'cllant contends tluii his |.(Ksession 
together with tlie agreement K\. I gives 
liiin an Ofiuital'lc title which he can rely 
Oil not only in lUd'ence lait aUo in attach' 
fas he is pUinri;!' in O.S. (iL of If 

lie has thu-' an e()uilali!0 title, is it liable 
to he df'leated hy his failure t<i get 
Es. .-\-2 registered,’ Can any relief be 
gi\'en toapii'ty who may not lun'o a 
right to >necitic iierform ince? 

The doctrine of pait {.lerfoimance does 
not permit a party to jilead the Statute 
cf Eraud in certain cases after a part 
performance hy the other party to an 
agreement. The reason is that whcic 
cue party has stool hy and allowed the 
other to perform Iiis part of the contract, 
it would he fraudulent lo allow liim to 
plead the statute. In England at any 
rate it is clear that (lie doctrine is con¬ 
fined to contracts falling with the juris¬ 
diction tofclecrec specific performance 
and so has no application to contracts of 
service for more than one year or to 
contracts of guarantee. Further, acts of 
part-performance can only be relied 
upon if they are such as to be referable 
to no other title than such a contract as 
is alleged and such acts must further be 
of such a nature and done in such cir¬ 
cumstances as to render it a fraud by 
the other party to refuse performance of 
the contract; hence the other party must 
have been aware that they were being 
done on the faith of the existence of a 
contract. The doctrine has only lately 
been judicially recognized in this Court. 
It was iield by the Full Bench in Veera- 
reddi v. Bajiireddi (2), that in the 
face of the provisions of S 54. T, P, 
Act, which w’ere imperative there was 
no room for importing the provisions 
of English Equity. In Eamanathan v. 
Eanganthan (3), a Letters Patent appeal, 
an unregistered deed of exchange was 
i n question. Possession was taken under 

(2) [1906] 29 Mad. 336=16 M.L.J. 395 (P.B.). 

(3) [1917] 40 Mad. 1134=33 M. L. J. 252=6 

I. C. 13S=(1917) M.W. 
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it and defendant began to expend money 
on his plot and completed a building on 
it. riaintill then brought a suit to reco¬ 
ver i‘os';ession. The majority held he- 
was cmiitled to do so owing to the ab- 
stMu-'* of a registered deed of exchange.. 
Wallis, C. J.. held the plaintiff estopped 
hy his acquiescence. Seshagiri Ayyar, J.,, 
differed on the ground that when the 
law .says that title can be acquired only 
in a particular way, there is no room for 
tiic api»lication of the doctrine of estop¬ 
pel. On the Letters Patent Appeal,. 
Alidur R.ahim, J.. agreed with the Chief 
Justice, while Sadasivi Ayyar and 
Napier, J J., agreed with Seshagiri Ay¬ 
yar-1 . Napier, J., held that a defence 
l)ased on acquiescence could not prevail 
and as to the doctrine of part perfor¬ 
mance, the contract was executed and 
that accordingly a total performance of 
an executed contract was alleged to ope¬ 
rate to create legal rights in violation 
of a statute and that tliere was no room, 
for the application of the English doct¬ 
rine of part performance in this country. 

The matter has, however, been decided 
as for as we as a Bench are concerned 
by a Full Bench ruling in Viragapatam 
Sugar Development Co. v.-Muthurama 
Reddif (4). The only judgment delivered 
(that of Schwabe, G. J.) is very short and 
if one may say so with respect, not ex¬ 
plicit as to the limits of the doctrine. It 
is clear, however, that he founds his opi¬ 
nion on the ‘trend of opinion’ of the 
Privy Council in Venkayamina Boo v. 
Appa Bao (5) and Mahamed Mtisa v. 
Aghore Kumar Ganguli (6) and on the 
fact that all the other High Courts in 
India have taken an opposite view to 
that hitherto taken in Madras. The Full 
Bench overruled i?amanailiaw v. RangO' 
nathan{3)a.ad VeeraBeddy v. BapiBeddt 
(2). The-learned Chief Justice points out 
that the Transfer of Property Act recog¬ 
nises unregistered contracts for the sale 
of land but that they create no interest in 
the land itself, but leave their contrac¬ 
tual effect as between the parties unim¬ 
paired. Further the Division Bench 
on receipt of the Full Bench opi¬ 
nion decided that the application of the 
doctrine of part performance in this 

(4) A. I. R, 1924 Mad. 271=46 Mad. 919 
(P.B.). 

(5) A. I. R. 1916 P. C. 9=39 Mad. 509=43 
I. A. 138 (P.C.). 

(6) A. I. R. 1924 P. C. 27=42 Cal. 801=42 
I. A. 1 (P.C.). 
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country is not limited to oases where tlio 
right of specific performance is not bar¬ 
red. Under these circumstances, it is oh- 
viously useless to canvass the decision of 
the Full Bench or examine the judgments 
in Bamanathan v. Banganathati (3) and 
Veera Beddi v. Bapireddi (2), to show 
that the law ought to be applied as there 
laid down—the Full Bench has decided 
they are wrong. We are therefore left 
with these facts—some of them assumed 
or admitted—since no evidence except 
certain documents has so far been taken. 
The plaintiff made an agreement (Ex. 1) 
for sale of A, A-1 schedule lands; and 
tendered a sale deed duly executed to de¬ 
fendant to whom they delivered posses¬ 
sion. According to the plaintiffs they 
further tendered him a simple mortgage 
deed. These two now appear compound¬ 
ed as A-2. The defendant says that 
the mortgage was a sale and that a fresh 
agreement was entered into whereby all 
the mortgage properties A and A-1 and 
B were sold to him. He first relies on the 
sale deed A-2 which he has finally failed 
to get registered; he next relies on the 
agreement (Ex. 1) possibly coupled with 
an alleged oral agreement to sell B sche¬ 
dule lands, plus his possession. Is he 
entitled under these circumstances to 
rely on the doctrine of part performance? 
Has he been defrauded? 

The two learned Judges who heard the 
appeal in 0. S. 17 of 1920 in the first 
instance were divided as to the amount 
of purchase money paid; the respondent 
here says only Es. 2,000 was paid. The 
Subordinate Judge has not decided the 
matter but has referred defendant to a 
separate suit after delivery to plaintiff of 
the property has taken place. We are 
therefore not in a position to say that 
the defendant has paid the whole con¬ 
sideration to plaintiff who according to 
him is now trying dishonestly to recover 
what he had practically already sold. 
Further, the English doctrine clearly 
excludes payment of consideration as 
one of the grounds for its application 
cf. per Lord Cotton, J. in Britain v. 
Bosisler (7) and no Indian authority has 
been shown to us to the contrary. A 
number of cases have been cited to us— 
not all of them relevant after the Full 
Bench ruling. But some must be shortly 
referred to. In the leading case of Mad- 

(7) [1879] U Q. B. D.128=i8 L. J. Bx. 862= 
27 W, R. 492=40 L. T. 240. 


dtsou V. Aldcrson (s) Lonl Sell)Ouriii> 


said at p. 175; 

“ ill a suit founili'il nu • ui.-li ji irt )»('r(<)rniivuou 
the (lofondaut is l■«■\lly “ cliarji' il " 1 ^ 1.111 tlio 
equities lesultiiit; fitun tin- iloii.'i ii < 
tion of tlio contract and not (within t.li<- iiu'Ui* 
ing of the statute) uiion the Ciiutract if -ll. If 
such equities were excluded, injustice of a !;iiid 
which the stitute cannot iie thonglit tohi^'- 
had in contemplation would fidliiw. l.etthe 
case he supposed of a parol contract to sell land, 
eomplctclv performed on both sides, as to every¬ 
thing except conveyance; the whole purchusc 
money paid: the purchaser put into possession; 
expenditure by him (say in costly Iniildinga) 
upon the property; leases granted hy him to 
tenants. The contract is not ii nullity; tlieru 
is nothing in the statute to estop any Court 
which may have to exercise jurisdiction in the 
inatter from inquiring into taking notice of the 
truth of the facts. All the acts done must bo 
referred to the actual contract, which is the 
measure and test of legal and equitable charac¬ 
ter and consequences. If, therefore, in such a 
case a couvevance were refused, and an action 
of ejectment brought by tlie vendor or his heir 
against the purchaser, nothing could be done 
towards ascertaining and adjusting tbo equit¬ 
able rights and liabilities »if the parties, with¬ 
out taking the contr.ict into account. The mat¬ 
ter has advanced beyond the stage cf contract; 
and the equities which arise out of the stage 
which it has reached eoniiot he administered 
unless the contract is regarded." 


It seems to be the fact tliat the iouiula- 
tion of the doctrine is therv regaidcfl as 
a contract not completed l)y conveyance. 
So in Ba^vlinson v. /!«.'<?' (9), Homer, J., 
quoting the passage from M«(l(hson 
AW^rso7t(8),setoutaboveai)d Fry on Spe¬ 
cific Performance, 6tlj Edn., y. 270, liolds 
that the acts of part pintoriiniicu on the 
part of the plaintiff in alt.n ni;d her flat 
were solely referalffn to a cuntiactof 
letting and also tliat tlu-v v.i-re sucli 
that it would be a fraud in Llm defendant 
to take advantage of the coiUiact not 
being in writing, after the plaintiff had 
altered her position for tlic worse. It is 
very difficult to see how tlio appellant 
here has altered his position for the 
worse (apart from the question of pay¬ 
ment of consideration) or has been de¬ 
frauded. His attempt to get the sale-deed 
tendered to him by the other side regis¬ 
tered has finally failed. Can he be heard 
to say under the circumstances tliat lie 
has a right to invoke the doctrine of 
part performance ? Mr. Ch. Ragliava 
Rao, his advocate, contends that he is 
entitled to wholly disregard the regis¬ 
tration proceeding^ andtotreatyiem_^ 


(8) [1883] 8 A. C. 467=52 L. J. Q. B. 737= 
47 J. P. 821=31 W. a. 820-49 L. T. 303. 

(9) [1925] Ch. 90. 
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if t.liry n- \rv taken place and to say 
tl!:r I'V i.living taken i)OSsession under 
the agreement the appellant lias acqui- 
rcil not only equitaldc rights hut a good 
cfjiiitalile title to the property only infe¬ 
rior to a full title of ownersliip under 
the Tran-fer of Troperty Act. and this 
rquitalile title lias Ix-en recognized in 
India and various cases arc (pioted to 
siil-stantiate th,{s j.roposition. 1 confess 
1 had always understood that one of tlic 
main objects of the Indian Law was to 
abolish as far as possible the distinction 
which prevails in English Law between 
legal and equitable ownership, cf., the 
Privy Council in v. Macphcrsoii 

{10 k 11), wlicrc they say: 

“ Tlif- law cif Iiuli.i pppakinp tiroadly knows 
nothing of flio dlstiiKtioii between legal and 
equitable propoitv in the sense in whi^-li that 
was understood when equity was administeicd 
by the Coui'fc of Chancery hi England.” 

It is perfectly true that in the Trans¬ 
fer of Property Act tliere are imbedded 
certain equitable doctrinesand principle, 
and in fact a Full Bench of this Court in 
Viragapatam Siignr Co. v. Muthirama 
Beddi (4), bases its decision partly on 
the fact tliat contracts for the sale of 
land are recognized by the Transfer of 
Property Act. Peference may also be 
made to the doctrines of priority, mar- 
shalling and contribution, and to the 
Specific Relief Act where the equitable 
rules sjicaking generally as to specific 
performance are codified so far as they 
are to be apjdied in this country. It is 
contended that B. 3, Ill. (g), illustra¬ 
tions to S. 13 and S. 27 (b), are examples 
of equitable titles recognized by the Spe- 
fic Relief Act. which was enacted in 


Law. cf., Dart on Vendors and Pur- 
cliasei's (12). But under the Indian Law 
it is oh.'^erved that the buyer takes no 
risk till the ownership has passed and is 
entitled to no rents till the ownership 
has passed. He is not liable for charges 
etc., on the property until the ownership 
has passed. The following group of 
cases were quoted on one side or the 
other in connexion witli this contention 
as to equitable title. Karalia Nanubhai 
V. MonsuJehram (13) in which before the 
case was decided in the Court of first 
instance the title had been perfected by 
conveyance and was clearly a case under 
S. 91. Trusts Act, coupled with Ss. 40 
and jj (0) (b), T. P. Act. Furthermore 
the rase is explained in Lalchandy, 
LrtZ:5'/;?u(n (14) as not going the length 
of saying that a registered deed of con¬ 
veyance is not necessary to pass owner¬ 
ship to the vendee and in this case Lai- 
chand v. Lakshman (14) the Court held 
there was no equity in the defendant’s 
favour, for he could liave got the deed re¬ 
gistered, the plaintiff having executed it. 

The learned Judges then go on to 
decide that part performance cannot be 
admitted in face of the provisions of 
the Transfer of Property Act and as to 
this part of the case its authority is no 
doubt no longer law. Salamatuzza- 
min V. Masha Allah Khan (15), a case 
of exchange with no deed but long pos¬ 
session; the Court hold that the trans¬ 
action was binding relying on the Privy 
Council decision in Mahomed Musa v. 
Aghore Kumar (6). The Court felt no 
doubt it would be inequitable or perhaps 
fraudulent to disturb the transaction 


1877. In the Trusts Act we have S. 91 
corresponding to Ills, (g) and (h), S. 3, 
Specific Relief Act. In the Transfer of 
Property Act, we liave S. 40, rights 
available against tiie transferrer pre¬ 
vious to the transfer; S. 55 (4) (a) 
wbicli enacts that the seller takes 
rents and profits till ownership pas¬ 
ses to the buyer, i. e., under S. 54; 
S. 55 (l) (e) the seller is bound to take 


care of the property till delivery to i 
buyer; S. 65 (5) (a) where owners! 
has passed, the buyer bears the Ic 
There are many differences between 1 
lights and duties of the buyer and sel 
after the contract for sale has been ( 
tered into in the Indian and Engl 

57=30 I. A. 238=8 S 

654 (P.O.). 


which was a veiy longstanding one. 
Everything had been done in that case 
as regards the property in suit and the 
shop, which it was agreed to exchange 
for it, as though the exchange had been 
formally carried out. The exchange 
ought to have been effected by a regis* 
tered instrument. One of the learned 
Judges Piggotb, J., held that the Privy 
Council decision Mahoyned Musa y’ 
Aghore Kumar (6) could not be applied 
to the facts of that case but that the 
parties were bound by their contract so 
far as it was carried into effect and by 
the equities arising from their own aot8» 

(12) 7th Edition Chap. 7 P. 287. 

(13) [1900] 24 Bom. 400=2 Bom. L. B. 220. 

(14) [1904] 28 Bom. 466=6 Bom. L. R. 610. 

(15) [1918] 40 All. 187=43 I. 0. 645=»16 
Ai Lia 7* 98* 
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In Desai Bhai Jorahhai v. Ishwar 
JcsJiinj (16) it was held that a regis¬ 
tered title could not prevail over a 
prior oral sale after payment of price 
and delivery of possession with notice 
to the subsequent buyer. No law is 
cited in the judgment. In my opinion 
it is a case which can be explained by 

the application of S. 91, Trusts Act and 
S. 40, T. P. Act. Sijamkisore v. Uviesh 
Chandra (17) was a case of fraud as the 
transferee was said to have been ” lulled 
into security ” by the transaction that 
bad taken place. 

Under these circumstances I‘find it 
very difficult to hold that a party in the 
position of appellant can give the com¬ 
plete go by to the existence of the docu¬ 
ment A-2 and is entitled to rely as an 
innocent and practically defrauded party 
on his possession under the agreement 
Bx. 1. It is not contended that he falls 
within any of the sections or illustra¬ 
tions of the Specific Relief Act, Trusts 
Act or Transfer of Property Act to 
which reference has been made. 

Though I assume that the doctrine is 
incorporated from the English law and 
must be taken subject to its conditions 

and limitations as they are applied, the 
only reference to such limitations that 
I can find in the cases that have been 
Jo us is in Deb Mai Jha v. Baldev 
Jha (18), a case from the High Court of 
Patna where the learned Judges say 
that the essential conditions are: (1) final 
.engagement and (2) actings unequi- 
vocally referable to the agreement. The 
other two limitations already quoted 
supra from Fry on Specific Performance 
are not referred to by the learned 
udges; but I assume that they exist or 
that at least there must be some unjusti¬ 
fiable conduct in seeking to upset a 
transaction where the other party has 
on faith of the agreement altered his 
position for the worse. It seems tome 

respondent has 
done all that he could be required to do 

There is no standing by until the ap¬ 
pellant altered his position for the 
worse and then seeking to take advant¬ 
age of the Statute of Frauds or the 
Registration Act to upset the tranaftft- 

(18) [1920] 44 Bom. 566^57 I. C. 447 =< 2 C 

Bom. li. R. 764. 

(17) [1920] 810.L.J. 75=55 I.*C. 154=24 

, 0. W. N. 468. 

(18) [1920] 1 P. L. T. 354=56 .1. 0. 277=2 

U. P. L. B. 100. ■ • • . ■ ■ 


action. It miv aUo !)0 obsorvod ilia-i 
tlioro is no question luuo ol a irosli 
document when the rcspondi'iit has ilono 
everytliing in his pow<-r to convoy Mio 
legal ownorship to llio appoll inl. 1 '‘u- 
kataswami v. Kriahlamid (Ih) a oi-;o 
whoro tlio plaintitf lia'l a coini'lcto ic‘. 
mody under tlio Registration Act ami 
not having chosen to (ollow it liad “only 
himself to blame ” that the etlicacy of 
the document has not hocn coinploted 
by registration. The Court hold h-‘. wa-i 
not entitled to a docrce for comiaiUory 
registration. This was followed in 
Thayarammal v. Lakshmi Ammal (20), 
where Oldfield, J., said*: 

“ It is true that Courts of Equity wouM 
assista plaiotifi to offectuitc an iuconqileto'titlo 
if the default is duo to act of God or conduct 
amounting to fraud on tlie part of the execut¬ 
ant. But here no default is attributable to 
defendant 1. On the other hand, it is the 
default of the plaiutiC in not paying the con¬ 
sideration that led to tho documout remaining 
unregistered.” 

They further held that an uniegi.s- 
terod deed cannot bo treated as an 
agreement to sell : cf., Suhbaraya PU- 
lai V. Devasahai/a7n Pillai (21): see also 
the remarks of V. V. Srinivasa Aiyan- 
gar, J., in Kuppuswaniij Goiuidan v. 
Chhmaswnmi Goundan (22) at pp. 231 
and 239 (of 23 Af. L. 17.). In this con¬ 
nexion I may also cite the remarks of 
Coubts Trotter, C. J., in Saiyanarayana 
V. C. Venkata Rao (23) at p. 314 (of 49 
Mad) ; 

” And it must bo remembered that although 
in this country the remedy of specific partorm- 
ance is a statutory re.nedv, it nevertheless is 
simply a cryst-illi/ation into statutory form of 
an equitable remedy to which laches was, as it 

is to all equitable claims, an answer. How can 
it be said that .a man who is given an express 
statutory remedy by an Act of legislature 
under S. 77, Registration Act, and has failed to 
take advantage of it, has not been guilty of 
laches and is entirely free from blame, passes 
my comprehension.” 

Mr. Raghava Rao attempted to streng¬ 
then his case by contending that there 
was a fiduciary relationship between the 
respondent and his clients as to the sale 
of this land. For our purpose it comes 
very near to the requisites for the ap¬ 
plication of the doctrine of part per¬ 
formance.' As so often stated the latter 


(19) [1893] 16 Mad. 311=3 M. L. J. 169.- 

(20) [1920] 43 Mad. 822=39 M. L. J. 181= 

i? w‘V ^^7 I--C.-417=(1920) 

[1922] M. W. N. 70. 

• • I* 1928 Mftd« 646* 

(28) A, I. R. 1926 Mad* 530=49 Mad* 802, 
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doctrine is a]'['licd heciU'e ttieve is some 
iinlaiiness or fr.uid on tlif^ jiait o( the 
jiarty who insisU on the vtiidaldlity ot 
till' contract. E<iuity will imt allow 
liiin to take advantage ol the statute 
under certain circumstances. ]t act.s ui 
fact in iiersonani as it always docs and 
on the conscience of the party atl»''cted. 
Ho also in Hduciury relationships there 
is tiie same unfairness or umonscien- 
tioiis dealing which equity will tako 
liold ot and will correct. The Full 
Jlcnch casi' in Jiapii Aiioji v. Kashi- 
nalha Sfuhho (21), was cited whicli sums 
up the cquitaMc! doctrines to ho found 
in Iho Indian statutes and which I have 
Set out at some length already. In that 
ca-'C Scott. C. J., said : 


■'Once it is rocnfini/ied that the plaintiC is 
\i>!:itiny his fiduciary ohligatioii, it is clear 
that the Come cannot grant him tho relief 
which lie seeks, for it will not aid him in com* 
mittiiip a hrcaclj of trust and his suit must 
fail." 


Veiihatesh Da7nifhfr v. Mallappa 
Jihimappa (25) decided that even if the 
remedy of specific performance was no 
longer open to tlie defendants the Court 
would in a proper case come to their 
assistance. A case in tho Privy Council 
on ai>peal from tlie Lohe Yen- v. Port 
Sicettejiham Unbier Co. Ltd. (26) ob- 
ol)viously contained an element of 
fraud and the equitable doctrine 
applied by the Court was in fact 
enacted in one of the Colonial Statutes. 

To sum up it appears to me that a 
person in the position of the appellant is 
not entitled to any relief by i.the appli¬ 
cation of the doctrine of part perfor¬ 
mance. There is nothing on the consci¬ 
ence of the respondent who has done all 
that he was required to do to carry out 
his part of the transaction. The appel¬ 
lant has failed to carry out in failing to 
get, either through some fault or misfor¬ 
tune of his own, the document A-2 regis¬ 
tered. Under these circumstances he is 
not entitled to claim to be put in the 
same position as if A-2 had never existed 
and to insist on the application of the 
doctrine of part performance in his 
favour. I am equally clear that he has 
no equities, nor has he an equitable title 
such as is recognized by any of the Indian 
, Statutes or Case law . He obviously 

(^) [1917] 41 Bom. 438=39 1. 0. 103=iy 
Bom. L. R. 100 (P.B.). 

^=46 Bom. 722. 

(2C) [1918] A. C. 491=83 L. J. P. C. 89= 
808 L. T. 467. 


cannot sue for .‘specific performance and 
it is impossihlc! on the authority and on 
tlio assumption that the respondent is 
outside what I may call the statutory 
equities already referred to, to hold that 
he has an equitable title only less than 
full owner.ship to this property. The 
same remarks a]>ply to his contention 
that the respondent is a bare trustee for 
him. The learned Subordinate Judge 
found that there had .been merger i. e., 
that this agreement Ex. I had merged in 
tlie sale deed. The cases quoted above 
in Ve-akotaswami v. Krishtayya (19) and 
Thayornmmal y. Lakshmi iwwiaZ (20), 
seem to support this and the latter case 
is authority for saying that an agree¬ 
ment for sale cannot be spelt out of the 
unregistered sale deed. Here of course 
we have an actual agreement to sell. 
Ex. I. How its force can be revived 
when it has become transformed into a 
regular conveyance I fail to see. 

For these reasons I have come to th9 
conclusion that the Subordinate Judge 
was right in his conclusion and it must 
be upheld. It is unnecessary for me to 
approve all tlie reasons given by him for 
his opinion. The two appeals must be 
dismissed with costs. The Civil Eevi- 
sion Petition will be dismissed without 
costs. 

Curgenven, J. —These are respective¬ 
ly two appeals and one Civil Revision 
Petition arising out of three suits tried 
together by the Additional Subordinate 
Judge of Kistna at Masulipatam and re¬ 
lating to properties described as the A, 
A-1 and B schedule properties. The ap¬ 
pellant in the appeals and petitioner m 
the revision petition is one Cherukun 
Venkataratnam, whom I will refer to 
throughout as the appellant. Respondent 
1 in the three proceedings is one Bolla 
Guravayya. 

In March 1916, respondent 1, according 
to his version of the facts, wished to buy 
certain lands in Kottapalle village, and 
to obtain funds agreed to sell to the ap¬ 
pellant the A and A-l schedule lands for 
a sum of Rs. 21,000. The agreement 
which he executed on 24th April 1906 is 
Ex. I, and he confesses to having re¬ 
ceived a sum of Es. 2,000 but no more> 
as advance payment. Thereafter nothing 
was done until 1918, when, after a re¬ 
measurement, the price of the lands was 
settled at Es. 26,600 and odd. Eespou- 
dent 1 wanted an additional sum of 
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Rs. 8,000 as he had some debts to pay, and 
it was agreed that the appellant should 
furuish this amount upon a mortgage to 
him of some other property of respon¬ 
dent I’s, the B schedule lands. Accord¬ 
ingly on 7th April 1918 respondent 1 
executed two documents: (1) a sale deed 
of lands A, A-1 and (2) a simple mort¬ 
gage deed in respect of land B. After 
execution, these documents were handed 
over to the appellant. According to res¬ 
pondent 1, the appellant made use of 
these two deeds, by combining them and 
erasing some of the script and substitu¬ 
ting other writing, to forge a sale-deed 
(Ex. A 2) for all the three properties. 

This impugned document is dated 10th 
Juno 1918, and is for a sum of Rs. 30,000 
it being recited tiiat tlio whole amount 
liad been paid. Upon Ijeing asked to co¬ 
operate in the registration of this docu¬ 
ment, respondent 1 denounced it as a 
forgery. AVhenthe appellant presented 
^ for compulsory registration, the Sub- 
Registrar refused to register it, and an 
appeal to the District ■ Registrar of 
Kistna, who held an inquiry under the 
Act. was dismissed on 26th February 
1920. Tlie appellant tlien filed a suit {6. 
n, ^o. 17 of 1920) in the District Court 
undor 8. 77 ol the Act for a decree direc- 
ting the registration of the deed. He 
oljtamed such a decree on 29th Septem- 
l)or 1921, and the document.was, in pur- 
suancG of it, registered on I5bh October 
1 ho respondents preferred an appeal {-\ 
S. No. .300 of 1921) to this Court. The 
learned Judges who lieard it diflerod in 
opinion. The appeal was accordingly 
dismissed, bub in a Letters Patent 
ypeal reported as Guravaw v. 
Vni/ca(aruinam{t)and decided by tlie 
hipf Justice and Ramesamand Wallace. 
• L. thm decision was reversed, and the 

Meanwhile on 18th April 1921, while 

title to ,.11 the three plCuc. a 
I-ertiee, allogine that upon oertJn ' 

8146 c" :!narp; 

TbuTc'hto s'eu. E«^ 

1. but characterised the appellanfa sale 


deed as a fuigtM-y. Tho latter, in his 
written sta^onienl. wliicli was lilcil a- 
few days after the Dish ic t -ludgo gave 
him a decree in tho registration suit, n'- 
lied upon tliis decision as making l iu? 
genuineness of the sale deed res jiidit i.ia. 
and, apart from that, asserted its genu¬ 
ineness. He furtlier idoaded lliat he li id 
been put in i>o.ssession of the A, A-i 
lands under Ex. I, and of the 1» lands 
under the sale deed. Issues upon these 
pleadings were framed on 4t!i ()cLol>er 
1921, and the suit was suhso(|uonlly 
transferred to the file of tho .•\dditioiial 
Subordinate Judge, being reniimliered as 
0. S. Xo. 29 of 1924. While it was still 
ponding trial, liotli the appeal and tlic 
Letters Patent appeal were lieard in the 
High Comb, with the results already 
noted. In consequence of the dilYerent 
situation created liy the decision in tho 
Letters Patent appeal, the appellant ap¬ 
plied for and obtained permission to hie 
an additional written statement. This, 
dated 28th Octoher 1924, contended that, 

apart from any question relating to the 
sale deed, the respondents had put the 
apiiellants in possession of the suit lands 
in pursuance of agreements to sell, and 
that that circumstance together with pay¬ 
ment indull of the purchase moneys, gave 
him a valid defence against the claims 

for a declaration and to recover posses¬ 
sion. 

Of the other two suits now .before us, 
0. S. No. 61 of 1924 was filed by the ap¬ 
pellant to recover possession of tho A-1 

schedule land, while 0. S. No. 1 of 1925,. 
by tim same plaintitT, was under S. 9,’ 
Specific Relief Act. for the possession of 
tlie A and B schedule properties. Tho 
averments in these suits were similar 
in character to those in the respondent’s 

SUlC. 

rlpj'r Sub-Judge has 

decided the three suits in the respon- 

dents favour, decreeing 0. S. No. 29 of 

1924 and dismi.ssing the other two. His 

view IS that the decision in tho Letters 

Patent appeal is binding upon the appel- 

ant, and that it amounts to a finding 

that he fabricated the sale deed ; and 

that in such circumstances it is not onen 

to him to fall back upon the agreements 
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Nio one that the appellant, 
nob liaviiig come with clean hand', is 
nob entitled to the ' cquitahle relief 
inuyod for, the other tliat since upon his 
own showing matters iiad gone so far as 
the execution of a sale deed, his only 
remedy lay in enforcing the jeovibions 
of tlio Transfer of Property and liegi<- 
Iration Acts. 

With regard to the former of these 
two grounds, it is important to note, in 
the first iilacc, tiiat a Kegistrav holding an 
inijuiry under 74 eb seq of the licgis- 
tration Act, has only to find, witli 
icgard to genuineness, ‘‘ wlicther the 
document has been executed.” His deci¬ 
sion is not in the printed papers furni¬ 
shed to us : hnl i>rcsiunahly the onus 
w.i- ca^b upon the upp-.dlant. and it was 
found that he had not di^ciiargvd it. 
Tlio solo issue tried in the suit ran thus : 

Was the document dated 10‘^h June 1018 
executed by defendants 1 and 2 for themselves 

1 as the guardian of minor 
defendants 3 to 5 ?” 

The District Judge answered this 
question in the allirmative. Piiillips, J., 
agreed in so answering it. Dovadoss, J., 
considered that tlie document had not 
been proved to have been executed by 
the defendants. The learned Judges who 
decided the Letters Patent appeal cer¬ 
tainly went no further than this. The 
learned Chief Justice, v. ibh wliom the 
other two learned Judges concurred, ob¬ 
serves indeed that the document bears 
the most apparent traces of having been 
tampered with,” and the inference that 
these alterations were made after the 
execution of the document in its original 
state by the defendant is almost irresis¬ 
tible. But be goes on to point out that 
in a suit under S. 77 the same conside¬ 
rations should guide the Court which 
should guide the Registrar in consider¬ 
ing his duty to register or to refuse re¬ 
gistration and that the Registrar: 

” has to .ask himself merelv this : Is this 
document now tendered to me to be registered 
actually in the state in which it was executed 
by the parties to it ”? 

It need scarcely be added that a find¬ 
ing that the evidence will nob support 
an affirmative answer to this question 
is not equivalent, as the Additional Sub¬ 
ordinate Judge appears to think, to a 
finding that the document was forged by 
the appellants. In fact, the only rele- 
vance of these proceedings is to show 
that the appellants made an attempt 
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which the respondent successfully re¬ 
sisted, to got registered a document 
which he pub forward as a genuine sale 
deed relating to the suit properties, and 
that it was found that the document was 
not registrable. Without further en¬ 
quiry, therefore, the low'er Court was 
nut justified in concluding that the ap¬ 
pellant had forged the sale deed. 

There remains for consideration whe¬ 
ther. leaving open the question of the 
appellant's conduct in relation to the 
saledee.l, lie has an equitable defence 
against the respondent's claim to recover 
lands A and B, and an equitable right to 
be restored bo the possession of land 
A-1, Since the lower Court has decided 
this question without talcing any evi¬ 
dence, wo must proceed upon the aver¬ 
ments in the written statements and as¬ 
sume tliat there as a valid agreement 
to sell land B in the case of lands A and 
A-1, this is not disputed and that the 
appellant was permitted to enter in pur¬ 
suance of the agreements. We may as¬ 
sume too, if necessary, that the purchase 
money was paid in full. 

The application of equitable doctrine 
to cases where there is an agreement to 
sell followed by delivery of possession 
but not by a registered conveyance may 
be considered from two fairly distinct 
points of view. These may be termed 
respectively the doctrines of a fiduciary 
relationship and of part performance. It 
has been contended that according to 
each of these lines of reasoning the ap¬ 
pellant is entitled to resist dispossession. 

The doctrine of a fiduciary relation¬ 
ship differs from that of part perfor¬ 
mance in that while the latter has been 
imported into India direct from English 
cases in equity, the former may be de¬ 
duced from various of our statutory 
provisions, although indeed these are, 
perhaps necessarily, of an equitable 
character. There is a very clear exposi¬ 
tion of this principle in a Bombay case 
decided by a Full Bench of five learned 
Judges Bapu Apaji\. Kashinatha SddobOt 
(24) and I cannot do better than outline 
the course which the reasoning takes 
there. 

According to S. 54, T, P. Act, sale is 
a transfer of ownership in exchange for 
a price paid or promised or part paid and 
part promised, and such a transfer in the 
case of immovable property of the value 
of one hundred rupee and upwards can 
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be made only by a registered instru¬ 
ment ; a contract for the sale of immo¬ 
vable property does not, of itself, create 
any interest in or charge on such pro¬ 
perty. These provisions do not, how¬ 
ever, exhaust the relations which How 
from a contract for sale of immovable 
property according to Indian Statute 
Law. Though an agreement to sell 
creates no interest in the land it imposes 
an obligation upon the legal owner ; and 
it is this obligation which gives rise to 
such equitable rights as the other party 
may possess. As against a transferee 
with notice, or a gratuitous transferee, 
from the legal owner these rights are 
declared in three separate enactments : 
in S. 40, T. P. Act, in S. 91, Trusts Act, 
and in illustration (g) to S. 2, Specihc 
Relief Act, under the definition of 
trustee”. The last named runs thus. 

A buys certain land with notice that 
B has already contracted to buy it. A 
is a trustee, within the meaning of this 
Act, for B, of the land so bought. 

This is in different terms the same 
proposition as is contained in S. 91, 
Trusts Act, that the transferee with 
notice must hold the property for the 
benefit of the person who has contracted 
to buy it, to the extent necessary to give 
effect to the contract. And S. 95 of the 
same Act lays down that a person so 
holding property : 


perform the j 
he. tc 

Bamo liabilities and disabilities, as if he 
a trustee of the property for the person 
whose benefit ho holds it.” ^ 

Now it is clear that whatever rii 
may be enforceable against a transh 
with notice, as a trustee, must bo en 
coable against his vendor, so that 
loach the conclusion that a person i 
has contracted to sell immovable i 

promisee. 

to Mil has contra 

oo^trlcffi has undei 

-:TSS3f‘~- 

of the ,ni tJel^thTv'e' 

no trespasser 
which 

Spiii T himself to carry out 1 

T, AOihtnoffta Sadoba { 24 ).” 


This doctrine, so slafci'd, would appiuir 
to be unassailal'lo ; and it has inceivod 
recognition by tin* Judicial ComraiLteo 
in the case Lol-e Ttuf v. Siu’Kru. 

ham Huhhcr Co. Ltd. (Jb) arisin;? Iroin 
the Federated Malay Siaius, when'Hui 
law applicable is in ot'tect tbo sanu' as 
here. A different view has been at tiim s 
taken both by this Court and cdsowhere. 
The Full Bench in Veera ItohU \. Lapu 
Beddi (2) held that an e<iuital'l<' defence 
of this nature otlouded against tlic pro¬ 
visions of S. 54, T. r. Act. Sir Arnold 
'\Miite, C. J., thought that it iiitringod 
"the strict letter of the law ", and Hub- 
ramania Ayyar, J., considered tiiat 

“ to hold otherwise wouM he to ascrihe to the 
contract the very effect (that it should create 
an interest in the property) denied to it by the 
statute in the most explicit toriiis.” 


So too in Lalchandv. Lakshvian (11) 
it was held tliat the circumstance that 
the Transfer of Property Act says that 
no title of owncrsliip can be created to 
immovable property of value R-j. 100 
and upwards otherwise tiian by a re¬ 
gistered conveyance : 

” excludes all considerations of equity based 
on part or whole performance, and mikes the 
law laid down in the Act applicable whether 
the vendee is suing or is sued.”. 


1 j-i. M ..-w., vijoiv uijc 6irici> 

letter of S. 54 does not exclude such con- 
sjdevations. Sale” is defined as a'trans- 
fer of ownership, ’’and “such transfer" can 
be made only by a registered instrument 
Only therefore if recognition of these 
equitable rights entailed the conclusion 
that a transfer of ownership had taken 
place could it bo said, in strictness, that 
^iis provision would be thereby violated’’ 
But it IS not so. Ex hypothesi the 
trustee, whether he be the party to 
the contract to sell or a transferee with 
notice, remains legal owner of tho pro¬ 
perty. There has been no “ transfer of 
ownership, -if there had been such a 
transfer, not even a subsequent trans¬ 
feree without notice would be protected. 
It is clear that the party in possession 
has no legal title, only the rights of a 
cestui que trust. These rights, I con- 
ceive, are not negatived by the furthov 
provision in S. 54 that a oonAaot t th" 
sale of immovable property does not, of 
Itself, create any interest in or charee 
on such property. It is true that in this 
respect Indian law differs from English. 
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law, and tha'. under hw it miy 

not i)C iifce^-^ary to iiavo ree<'Ui>o to sucli 
doctrines as tliosc ot a li<liiciii y relation- 
•stiiji or ol pail j>eil<'rm.ince. But ai- 
!tliongli a contract oi >ile witli us 
.creates no interest in the property, it 
creates ariglit in itersonaiu, and it is as 
icorrelative to this right that the obliga¬ 
tion arises not to go back upon tlie 
[agreement so long as llic other party is 
willing to complete. 

This latter qualitication raises the 
.question of the limits oi the theory of a 
fiduciary relationship. Such a relation- 
iship of trustee and cestui que trust, it is 
api)arent, can endure only so long as 
'Some obligation remains uiidiscliarged 
by the trustee. .\ trust is extinguished 
wlien its purpose is completely I'ulhlled 
or when the fulfilment of its purpose 
becomes impossible : cf. S, 77, Trusts 
Act. Accordingly the relationship ends 
when a registered instrument comes into 
existence. It also ends as soon as the 
promisee does something, or something 
occurs, to absolve the promisor from his 
promise. To turn now to the facts of 
the present case, the appellant has put 
forward as genuine a sale deed in respect 
of all three properties. According to 
his own showing, therefore, respondent 
1 lias acquitted himself of his duty to 
execute a Sale deed, and the only duty 
remaining would be to collaborate in its 
registration. But in a suit between the 
parties it has already been found tliat 
registration cannot be effected, and it is 
nob contended that that finding will not 
be res judicata between the parties. The 
effect of that decision was clearly to de¬ 
clare that respondent 1 was under no 
obligation to assent to registration, and 
[since no other obligation remains the 
fiduciary relationship ceases and with 
the termination of that relationship dis- 
appears the equitable right of the appel- 
lant to retain possession. He has be¬ 
come a mere trespasser. 

We come then to the alternative de¬ 
fence pub forward, based upon the equit- 
able doctrine of part performance. The 
.question whether, in view of the terms 
of S. 54, T. P. Act, there is room in this 
country for the doctrine of part perfor¬ 
mance, has given rise to much difference 
of judicial opinion, especially in this 
'Court. I need only refer again to the 
Pull Bench case Veerareddi v. Bapu. 
xeddi (2) which has been regarded as'a 


decision iijon this subject, and in which 
it was held, as already noted, that the 
provisions of the statute are imperative 
and e.innot lie disregarded on equitable 
grounds, and to the Letters Patent 
appeal. Ramauatkaii v. Banganathan{^f 
where of a Bench of three learned Judges 
two refused to recognize the principle, 
while the third was prepared to act upon 
equities arising out of the parties’ con¬ 
duct. Both tiieso cases came under the 
consideration of a Full Bench in 7i?a- 
fjapalam Sugar Co. v. Muthuravia 
Ilechh (4), upon a question referred in 
the following terms : 

*■ Do the provisions of the Transfer of Pro¬ 
perty Act or of the Registration Act preclude 
the application of the doctrine of part perfor- 
maucc laid down by the Privy Council iu 
Mahomfd Musa v. A'jhore Kumar (6) aud 
Venkayauima Rao v. Appa Rao (5) ? “ 

An answer was returned in the nega¬ 
tive, the learned Judges intimating that 
this opinion was fortified by two consi¬ 
derations, the one that the two rulings 
of the Privy Council mentioned in the 
reference indicated the trend of their 
Lordships’ opinion, the other that every 
other Court in India had taken the oppo¬ 
site view to that adopted in the two 
Madras cases cited above, which were 
accordingly held bo have been wrongly 
decided, lb will be observed that the 
question pub, and the answei given, were 
in perfectly general terms. 

Basing ourselves therefore upon the 
terms of this decision, the point that 
arises'is whether in the particular cii- 
cumstances of this case the plea of 
performance should be allowed bo prevail. 
We have heard an instructive argument 
as to the nature of the doctrine, and th® 
limits within which it should beappB®®' 
considered both in England in its rela¬ 
tion to the Statute of Frauds and in 
India in its relation to the Transfer of 
Property and Eegistration Acts. The 
law in England is thus stated in Fry on 
Specific Performance, 6th Edn., p. 276 *. 

“ In order thus to withdraw a contract froni 
the operation of the statute, several citciiW' 
stances must concur : let, the acts of part 
formance must be such as nob only to be refer¬ 
able to a contract such as that alleged, but w 
be referable to no other title; secondly, they 
mast be such as to render it a fraud in the 
defendant to take advantage of the contract no 
being in writing; thirdly, the contract to 
they refer must be such as in its bwn nature » 
enforceable by the Court; and fourthly, th®*. 
must be proper parol evidence ol the contrac* 
which is let in by the acts of part periormence. 
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(It will be convenient to take this 
statement as a basis in considering; the 
conditions in which the doctrine sliould 
be applied in this country.) 

The first condition appears to me not 
to arise under our statutes. Under S. 4, 
Statute of Frauds, no action may l)e 
brought on any contract for the sale of 
lands unless the agreement upon which 
the action is brought is in writing. The 
cases in which equitable considerations 
have permitted a departure from this 
rule have been cases of parol agreements 
to convey followed by possession ; and 
no such departure has been allowed un¬ 
less the possession has been unequivo¬ 
cally referable to the contract. The 
reason for this rule is explained in the 
judgment of Lord Selbourne, L. C. 
in Maddisoii v. Alderson (8). The 
Statute of Frauds does not avoid parol 
contracts, but only bars the legal reme¬ 
dies by which they might otherwise 
iiave been enforced. The object is to 
prevent fraud by requiring that an 
agreement to be enforceable, should be 
written and signed: 

“ Courts of equity will uot permit the St.itute 
to be made an instrument of fraud. ” 

Accordingly they will not furnish an 
opportunity for fraud by admitting evi¬ 
dence of the alleged connexion between 
an equivocal act and an antecedent con¬ 
tract. “ As to the acts done in perfor¬ 
mance, ” says Lord Hardwicke, quoted 
by Lord Selborne: 

“ they must be such as could be doitc with no 
other view or design than to perform the 
agreement. 

The acts, in fact, must presuppose a 
contract of the kind set up, and no other. 
It is probably upon this ground that the 
payment of purchase money, in itself an 
equivocal act, is not enough to constitute 
part performance of the contract. In 
India, however, it is not necessary that 
an agreement to sell, to be enforceable, 
should be in writing, and I draw the in¬ 
ference that no such reason therefore 
would exist for excluding evidence where 
it was doubtful to which of two alleged 
contracts possession should be referred 
And upon the same considerations I con- 
dude that the fourth condition named in 
Fry is nob in terms applicable, although 
it IB of course necessary to prove the 
agreement under which part performance 
has taken place. 

Of the remaining two conditions '2 
and 3,1 would deal with latter first. It 


should 1.0 nolcd ih i' ;■ tii il. 

tho COnliact llllisl. 1 ir irh :t■; 111 il S owtl 

nature is h-,- T';,. Coin-i. " 

This is not tho saiii* (hi II'- i-'.i-r, !’m', 

tlio defendant nin.st im-'.i'n, ,i .- if, i,i. 
ing right to sue (or spi‘,-iru- ji. i loi m ■•,,,, 
It refers rather to llu* naluio <ii the . 
tract. Both in England and in Indi.i i: 
lias been licld that the doctiine is enn- 
lined to transfers of itnniDvahlc {u<)]i'‘rty, 
though in England, Kay. .)., in 
v. Cooke (27) was inclined to go a liMh« 
further and to hold that it applied 

“to all cases in which a Coui'5 of Eijiii'.y w.kiI.I 
entertain a suit for specific jin-foriiun-c if ;.lic 
alleged contract h.vd boon in writing.” 

It is of cour.se necessary tliat the con¬ 
tract should be one which the promisor 
is capable of executing—where, for in¬ 
stance, as iu Gajendranath Deij v. Ask- 
raf Hoasein (28) a mutwalli wiio could 
only grant a lease for a term not exceed¬ 
ing live years granted one for ten years 
with a covenant to renew, it was htd 1 
that specific peidormance could not ho 
decreed, and it would equally follow, 1 
think, that the defence of part perfor- 
.mance could not be successfully set up. 
It has been further urged before us that 
the right to enforce specific performance 
must be actually subsisting, but it seems 
impossible on general principles to main¬ 
tain that when the bar of limitation 
arises any such change takes place in the 
equitable relationship between the par¬ 
ties as would bar the defence. The point 
arose in Venkate^k Damodhnr v. M<0- 
lappa Bkijnnppa (2o) and was decided in 
favour of the defendant upon the prin¬ 
ciples adopted in the Full Bench case 
Dapu Appaji v Kashiiiatha Sa(lo0a{2i). 
Reference may also be made to Lfumuii 
V. Raoji (29) and Meher AH Khun v. 
Aratnnnissa 7iibi (30) and it may fur¬ 
ther be noted, although the point is not 
discussed, that the facts of the Privy 
Council case Mahojned Musa v. A<jhore 
Kumar (6) were such that the remedy of 
enforcing specific performance must long 
have been barred. Indeed may it not 
be said that the longer the possession hat’ 
lasted the stronger the equities have be-, 
come in the defendant's favour. 

A more debatable question is whether 
the defence may beset up after a convey- 

(27) [1887] 85 Ch. D. 681--56 L. J. Cb. G62-51 
J. P, 708-35 W. R. 764. 

(23) A. I. R. 1923 Cal. 130. 

(29) A. 1. R. 1924 Bom. 150. 

'(80) [1920] 26 C. W. N. SOS. 
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ance has boon executed aiul wliere re¬ 
gistration iias not been etVected. Ditle- 
rence of opinion lias arisen whether in 
such circumstances a suit for specitic 
performance would lie. In Syfim Ki'iOr 
Y. Dinc^hchaiidu (17) and Alt. Ahli v. 
Mt. JJahoi'il) al)ility so to suo appears 
to liave been found, and adopted as ,a 
ground for accepting an eQuitaide de¬ 
fence against dispossession. A contrary 
view lias, however, been taken, as regards 
the maintainability of a suit for speciQc 
performance in such circumstances, in a 
series of decisions in this Court: I 
hatiisvami v. Kri^hUujya (19), Thaya- 
rainmal v. Lahslnni Anwiol (20) and 
Satyanarctyana Uao v. Venkata lino (23). 
Tlic rea^soning followed is that to per¬ 
mit a person who holds an unregistered 
convoyanco to suo for specilic perfor¬ 
mance would bo to permit him to evade 
the provisions of the Hegistration Act, 
which supplies him with the special 
remedy of enforcing registration upon 
special terms as regards limitation. In 
the case last cited, tho learned Chief 
Justice has given reasons for hia disag¬ 
reement with decisions to the contrary, 
which 

"bake upon themselves by a side wind to get rid 
of the perioJ of limitation strictly imposed by 
the express words of the statute.” 

I would add that the remedy given by 
the Registration Act is in itself a special 
mode of enforcing specific performance 
and that where a special mode is pres¬ 
cribed the general mode is by implica¬ 
tion excluded. It does not • necessarily 
follow, however, that even upon this 
view of the law a defence of part per¬ 
formance may not be maintained by one 
who holds an unregistered conveyance. 
There appears to have been no decision 
upon the point so that I must rely upon 
analogical reasoning. The objection 
that, since tho defendant might have 
sued to enforce registration and so com¬ 
plete his title, and that therefore equity 
will not protect him, seems to me to have 
little if any greater force than it has 
where the transaction has not reached 
' the stage of a sale deed, because there 
too the defendant could have sued for 
specific performance. If in the latter 
circumstances’omission to sue, and allow¬ 
ing the claim to become barred, do not 
bar the defence, I am unable to see how 
in the former g ircumstancea the eauifcies 
(31) a7i. R. 19aft:Pat. 41—7 Pat. Mf - 


are diilercntly affected. I think accord¬ 
ingly that the mere fact that the appel¬ 
lant here h<ad a sale deed, and -even the 
further fact that he did endeavour to get 
it registered through the machinery of 
tho Registration Act, do not of them¬ 
selves destroy such equities as may exist 
in his favour. 

Coming now to the second condition 

stated in Fry, viz., that 
‘‘the acts of part performance must be such as 
to rtMuler it a fraud in the defendant to take 
advantage of the contract not being in writing,” 

we may replace the last words by “to 
take advantage of the absence of a re¬ 
gistered deed of coveyance.’* to bring the 
proposition into accordance with our 
law of transfer. For the leading English 
case which applies this test we have to 
go again to the judgment of Lord Sel- 
bourne in Maddison v. Alderson (8). “In 
a suit founded on such part perform¬ 
ance,” he observes: 


“the defendant is really “charged” (the word 
taken from S. 4 of the Statute of Frauds) upou 
the equities resulting from the acts done in 
execution of the contract, and not (within the 
meaning of the statute) upon the contract itself. 
If such equities were excluded, injustice of a 
kind which the statute cannot be thought to 
have had in contemplation would follow.” 

This passage, with others from the 
same judgment, are cited by Romer, J.r 
in Rawlinson v. Ames (10), which was an 
action brought for specific performance 
upon an oral contract to lease a fiat in 
pursuance of which the ‘plaintiff under¬ 
took extensive alterations to suit the 
taste of the proposed lessee. The 5®* 
fendant set up the Statute of Frauds as 
a defence, and the learned Judge had to 
consider therefore: 

“whether there ate here sufi&cient acts of part 
performance to take the case out of the statute. 

The judgment contains an instructive 
review of earlier decisions, undertaken 
for the purpose of ascertaining the 
ciples upon which the doctrine really 




rests. As to this, it is suiucienb to 
that the conclusion is reached that the 
law stands as lai^'down in Fry; and as 
to the special facts of the case 
learned Judge says: 

"It only remains to consider whether the 
acts of the plaintiff were such as to render it a 
fraud in the defendant to take advantage of the 
contract not being in, writing. As to this I can 
feel no doubt. I am satisfied that had to 
plaintiff laid out the flat in the manner the* 
she herself wished, it would, when constrnote^ 
have differed materially from what it is at p*® 
Sent. As a result of acceding to the reques 
and suggestions of the defendant she i® 
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possessed of a rt.vt which is iio> likilv to com¬ 
mend itself to t^nints. It would cos'; her n 
sum of i\bout Rs. 177 to alter the Hat to a condi¬ 
tion in which it would be possible for her to let 
it to other persons. Sbo has, therefore, in car¬ 
rying out her parti of the contr.act, materially 
changed her position for the worse.” 

I do not think that the Indian Courts 
have applied the doctrine otherwise than 
in accordance with these prinoij)ie.j. In 
the Privy Council caso Malioineii Musa 
V. Aghore Kmnar (fi). already reieried 
to, which may be said to have estab¬ 
lished the rule in this country, their 
Lordships quote with approval Lord Sel- 
bourne in Maddis'u v. .•Ih/cr.sou («), 
where he dwells upon the injustice 
which would be brought if the equities 
were excluded. In most of the cases de¬ 
cided by the High Courts in India, some 
of them before this Privy Council judg¬ 
ment, the question has been whether the 
doctrine is applicable at all rather tlian 
whether the circumstances justify its ap¬ 
plication: see for example Salajnatuz- 
zamin v. Masha Allah Khan (15) and 
Lalchand v. Lahshman (14). A 
marked feature of many of these cases is 
that comparatively rarely is the expres¬ 
sion “part performance” used at all, and 
equity, in its quest for a basis, has 
wavered between that principle and the 
principle of a fiduciary relationship. 

The truth seems to be, as that circum¬ 
stance would suggest, that the two prin¬ 
ciples are really in'essenceddentical. It 
is a condition of the application of each 
that the promisee should be ready to 
complete the contract, that the promisor 
should resist or neglect its completion, 
and tliat some wrong—whether its des¬ 
cription as fraifd, breach of faith, injus¬ 
tice, or unfairness—is thereby occasioned 
to the promisor. A necessary condition 
of this is that a trust should subsist bet¬ 
ween the parties; and having found that 
this condition is here absent, the foun¬ 
dation goes for a defence of part perfox’- 
mance, equally with a defence based 
upon a fiduciary relationship. 

To save the appellant from the conse¬ 
quences of this conclusion Mr. Kaghava 
Kao has fallen back upon the theory of 
an equitable title or equitable estate. As 
soon as the appellant was put in posses¬ 
sion under the agreements to sell, he ar¬ 
gues, he acquired an equitable title to 
the property, and nothing that he might 
have done afterwards—even to the forg¬ 
ing of a sale deed^could divest him of 
1930 M/13 & 14 


it. Tho ootilontfon i-; of <‘oiirso l;asod 
upon the Kngli>ili fli.if, a crui- 

tract for tho salt.* ol Iiiid < a 

title, wiiicli dillois Irom o n l uv, ttiat 
such a contract doo-; nor. of iK-'l! 
any intorost in tin* lainl. 

Thi*? dilVcioncc declares itself in tho 
rules einhodied in S. 55. 'I'. T, .\il, with 
respect to the lights and ohli^^al ions of 
seller and pnrchaserii]ito the daU* ol sale 
—mil's which discountenance the Hinn y 
of an eiiuitaldc uwnersliip in cxisleru c: 
before that ilate. "The Law ol India ' 
say, their Ijordships ol tin* I’rivy 
Council in HV55 v. Mncphrrsori (11): 

■■<5pe.iking bro.nlly, knows nobbing of the dis¬ 
tinction between legal and equitable property in 
the sense in whirh that was understood wlien 
equity was administered by the Court of Chan¬ 
cery in England.” 

In Sandu W’alji v. Jihihhand Suraj- 
vial (32), where the question of part jicr- 
formanco arose. Fawcett. -I. was able to 
concede the validity of (hat defence 
while holding that the English rule, 
that a contract for the sale of real pro- 
perty mikes the purchaser the owner in 
equity of the estate, is clearly opposed 
to the express provisions of S. 54 For 
the latter proposition ho referred to an¬ 
other Privy Council judgment Maung 
Swe Goh V. Mauny Inn (33). The citation 
of further authority is unnecessary. Tho 
equitable rights arising out of «an agree¬ 
ment to sell, even wTien followed by 
possession, are rights in personam, and 
it is as such and not otherwise that a 
Court applying principles of equity will 
enforce them. 

I agree accordingly tliat the appeals 
should be dismissed with costs, and that 
the Civil Revision Petition should be dis¬ 
missed without costs. 

P.R.S /v.s. Appeals dismissed. 

(32) A. I.'R. 1923 Bom. 473t=47 Bom. G21. 

•(33) A. I. R. 1916 P.C. U9—44 C»l. 542=44 
Cal. 542=44 I. A. 15 (P.C.). 

A. I. R. 1930 Madras 97 
Pandalai, J. 

y. E. Eajahhadur il/«daHar—Peti¬ 
tioner. 

V. 

A. M. Viswanatha Beddiar and 
another — Respondents. 

Civil Revn. Petn. No. 169 of 1928, 
Decided on 22nd April 1929, from judg¬ 
ment of Sub-Judge, Chittoor, in 0. P. 
No. 16 of 1927. 
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(ai Madras Local Boards Acl, S. 45— 
Mere nomination and election of the requi^ 
site number of members without President's 
election does not render special officer 
functus officio and he can adjourn meetings 
from one date to another. 

The special r^riicer liad finished the elef'tion 

(I clecte'l mcinhors aiul the inoininatiou of n.i- 

niinated moniber^^ was al5<* done, hut n > Pre- 

sideat had vet been elected, 

% 

Htld: that the Board wa's not fullv cnnsitiit- 
ed without electing the president and that 
therefore the special oOicer was not yet rendered 
functus ollicio and so could preside over meet¬ 
ing held hefore tliat time and was fullv entitled 
to adjourn meeting fixed for a certain dateto 
another : Sviilh v. Parinya Mines Ll<L, (lOOG) 
2 Ch. 193 and .1. I. R. 102.v Mad 1152, Did 

[P 93 Cl] 

(b) Election—Marking ballot paper with 
blue pencils does not invalidate election if 
it does not indicate the persons using them. 

In an election two members by previous av- 
rangciuent with a candidate used blue pencils 
to assure him that they had voted for him and 
election was sought to be cancelled on the 
ground that the secrecy of the ballot was 
violated: 

Held: that unless it could be proved that the 
use of blue pencils indicated the persons who 
used them, the election would not be rendered 
invalid : 10 C. P. 733: A. I. R. 1925 Mad. 614 
and A. J. R. 1924 Mad. 766, Foil. [P M9 C 2] 

(c) Madras Local Boards Acl,—Election 
enquiry Rules 4 (2) and 11—In lots, use of 
double system of slips wherein successful 
candidate is not necessarily first drawn does 
not invalidate election, being only bona fide 
variation. 


Bona fide variation in the system of drawiu 
lots does not invalidate an election. In a 
election in drawing lots use of double syster 
of slips, one set being marked with the name 
of candidates and the other set having on 
paper marked with a cross to indicate the priz 
and the other a blank, had to be resorted tc 
the system being such that the successful can 
didate was not necessarily the first drawr 
Held: that this was not such a variation as t 
invalidate the election. [P jqO C S 

K. Bhaskyam Iyengar and V. E. Vira 
raghavachariar-lov Petitioner 
r. Krishnaswami Iyer—hr RespoE 

dents. 

Judgment. The petitioner seeks t 
set aside the order of the Subordinat 
Judge of Chittoor, dated 31st Octobe 
1927, by which he dismissed the pet 
tioner's objection petition to the electio 
of respondent 1 as the President of fch 
Union Board of Arkonam. By G. ( 
4290 L. & M. dated 5th October 1926 th 

o pursuance ( 

S; 45 (1) of the Madras Local Boards A( 
dissolved the said Union Board an 
ordered it to be re-constituted and und( 

section appoints 
Mr. Muthuswami Iyer, Sub-M^gistrat 


of Arkonam (respondent 2) as special 
oHicer to exercise all the powers and 
duties of the Union Board and its Pre¬ 
sident till it was properly re-constituted. 
The special officer wa^ instructed to 
make arrangements for the election of 
tlie nine elected members, and the Presi¬ 
dent, Taluk Board, Ranipet.was request¬ 
ed to nominate the three nominated 
members, and when that was done the 
special officer was to arrange for the 
election of the President so that the re¬ 
constituted Union Board might be 
brought into existence as early as pos¬ 
sible. The special officer had got the 
nine elected members elected and the 
three nominated members nominated, 
Then he called a meeting of the members 
to elect a President for 20th April 1927. 
This date was by subsequent notice 
changed to 25th April 1927 as the 
special officer could not be present on 
the 20bh owing to Easter. At the meet¬ 
ing held on 25th April under the presi¬ 
dency of the special officer, there was a 
tie, the petitioner and respondent 1 each 
securing five votes at the ballot. There¬ 
upon the special officer proceeded to 
decide the question by casting lots 
which he did by using 2 sets of two 
slips each. One set contained the names 
of the candidates. Of the other set one 
paper bore a cross mark to indicate the 
prize or president; the other slip was 
blank. Both sets of slips were indepen¬ 
dently shaken and pub aside and one 
slip from each set was drawn by tbe 
hand of a little boy aged under lO- 
first the petitioner’s name was drawn 
along with the blank slip. .Then respon¬ 
dent I’s name was drawn along with the 
prize president’s ship. Respondent 1 
was declared elected. 

The petitioner in his petition to tbo 
lower Court objected to respondeat 1 s 
election on various grounds of which 
four were pressed in the lower Court: (D 
The special officer had no authority to 
preside over the meeting of 25th Aprih 
as he had become functus officio by the 
election and nomination of the full com¬ 
plement of members. (2) He had d® 
power to adjourn the meeting from 20tD 
to 25th April and so the meeting on toO 
latter date was not validly held. 

The secrecy of the ballot which resulted 
in a tie was violated by the use by two 
of respondent I’s supporters of a Wj® 
pencil to mark their votes. (4) The 
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drawing of lots was not done in tlio 
usual manner or according to the rules, 
.and the petitioner’s name having been 
first drawn he should have been declared 
elected. The lower Court rejected all 
these grounds of objection. The peti¬ 
tioner’s learned advocate has pressed the 
same objections in this Court. 

The contention that the special ofticer 
had no power to preside over the meet¬ 
ing at which the election of the new 
president was to take place is based on 
the theory, unfounded in my opinion, 
that the new Board had been fully re¬ 
constituted by the election of tlie elect¬ 
ed members and the nomination of the 
nominated members, and that thereupon 
the duties of the special otheer were at 
■jan end. By S. 12 (3) every Union Board 
shall elect one of its members to be a 
president to whom by various provisions 
of the Act most important functions of 
an administrative and executive cha- 
; racter are assigned. In fact a Board 
without a president is unthinkable and 
unworkable under the Act, and it fol¬ 
lows that till the president was elected, 
the Board was not fully constituted. 
The 12 persons who had been elected or 
nominated had not taken the oath or 
entered on their office and could not be 
left to shift for themselves at that stage. 
None of them had any authority to sum¬ 
mon a meeting of his future colleagues 
or to administer the oath or to conduct 
an election for the president. It is in 
fact to prevent such an impasse that 


to bo held on auv [• it I i«Mil;ir dato. Tlio 
petitioiKM s ailvocalo rrh in-il I it SmiIli 
V. Ptiriinjif Miih'.'i ///(/.( 1) .uid Puarkn- 
chariiuhi v. Sri Krr^i'n.i .1. /, 7,*. 

1925 Mad. 11-52. The lotnici < i-i' ic. 
lates bo tho diroefcors <i( a liiniicil tom- 
pany, the ariicles of whi<-h did nol givi* 
the diroctois power to i] 0 ';liK)ni! gom ial 
meetings of sliaroholdiMs oiico called. 
In the latter ease which aro-ic uiidc'r tho 
transitory provisions in Sch. 10, Local 
Board Act, at a meeting of tho Union 
Boards Members called to elect Mndr 
president by the President of the Taluk 
Board some members of tiie Union 
Board attended; l)ut there was 
no quorum. Tho Taluk Board President 
instead of calling a fresh meeting pur¬ 
ported to adjourn tlie meeting to a 
future date. It was enough for tlie 
decision of the case and all that was 
decided was that the President of the 
Taluk Board could not according bo tho 
moaning of tho particular rule undei' 
which he acted dispense with the forma¬ 
lities of a fresh meeting and that an 
election of the Union Board President 
held at the so-called adjourned meeting 
was invalid. This has no bearing to 
this case. This contention also fails. 

The next objection is that the secrecy 
of the ballot was violated because two 
of respondent I’s supporters used by 
previous arrangement with respondent 
blue pencils to mark their votes so as 
to assure him that they had voted for 
him. The law on tho point is settled 


8. 45 empowers the Local Government 
•to invest the special officer with all 
such powers of the Board and its presi¬ 
dent as it may determine between the 
dissolution and the re-constitution of a 
Loal Board and in the G. 0. dated 5th 
October 1926 the special officer was ex- 
l^ressly instructed to arrange for the 
•election of the- presidents This was 
exactly what respondent 2 did and he 
did no more. This contention fails. 

I do no not see how if it was com¬ 
petent to the special officer to convenue 
“the meeting for 20th April be was in¬ 
competent when he found it impossible 
to attend on that date to postpone the 
-meeting by previous notice to a more 
convenient date. There was no adjourn¬ 
ment in the proper sense as the meeting 
of the 20th was not held but only a 
ireeh date fixed for the meeting. There 
'V7as nothing which required the meeting 


and will be found discussed in Eoger.s 
on Elections p. 112; see also Wo'^dward 
V. Sarsons (2), Xavier v. Joseph (3) 
Viswanatha Pillai v. Periaswami Pillat, 
(4). The question was really one of, 
fact whether the use of blue pencils byi 
two of the Viters in this case did reaUy| 
indicate ths persons who used them. 
The petitioner examined witnesses to; 
prove the alleged arrangement. Thoj 
learned Judge disbelieved the evidence| 
and found that the marks being in blue; 
pencil did not help to identify the 
voters and that one of those who use 
blue pencils could not be identified even 
after the enquiry. This objection -also' 
failS;_ 

(1) [1906] 2 Ch. 193=75L. J. Ch, 702=ai3 
Manson 816=94 L, T. 571. 

(2) [1875] 10 0. P. 738 =44 L. J. 0. P. 298=32 
L. T. 867. 

(3) A. I. B. 1925 Mad. 614. 

(4) A. I. B. 1924 Mad. 766. 
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The la-i' ‘jl'joction is tliat the iDOtlioil 
adoi'toh l.y the special ottic'cr for draw¬ 
ing lots was not jjroper. Aocoidinj’ ti) 
the P. 4 (2) of the rules lor olectioii of 
President and Vice Presidents where 
there is a tic tlie election is to he dctei- 
mined hy diawinj; lots and the i)erson 
whoso iiaiiie is liist drawn is to he de¬ 
clared elected. According to ^Vcbslel■'s 
Dictionary in drawing lots each cuiu- 
pctifcor Lna> })laco iiis lot (iriaikcd) in a 
icccptacle tiom which a disintere>>tod 
peison draws one, on ilieowiicr ol which 
the chance falls, or each com|ielilor may 
draw one of a scries oi lots the chance 
lading ujion 1 iu-jicixui wi)o dijiws on(‘ 

jiicviously specified. Jn casting ic)ts flic 

lots arc i4ac(d liy the competitors in a 
recojitaclc whicli is then slialcen until 
one (alls out. the ciuuice falling on its 
owner. 

The rule refers to a method of 
drawing lots, ill which the name first 
drawn is the successful one and this 
implies that only one set of lots is 
to be used. The reason why the spe¬ 
cial oflicev adopted the method of double 
set of tokens which according*to Web¬ 
ster is another method of drawing lots is 
that he was provided with a copy of the 
old rules which had been superceded and 
wliicii simply required that lots should 
be cast in the presence of the members. 
To this extent therefore there was a 
variation from the strict letter of the 
prescribed mode of drawing lots. The 
question is whether this variation viti¬ 
ated the election. The special officer 
who was examined in the case explained 
that after the ballot resulted in a tie he 
explained to all present that he pro- 
posed to cast lots and how he proposed 
to do it. No one objected and there can 
be no question that the use of the double 
sets of slips instead of a single set was 
perfectly bona fide on the part of all 
present and that the petitioner and 
.every one else concerned acquiesced in 
it. The petitioner’s present objections 
are no doubt due to the fact that he 
was defeated and it is not too much to 
presume that if he had won, he would 
not object to the method. The peti- 
tioner’s contention that his name hav¬ 
ing been first drawn though with a 
blank slip, he should have been de¬ 
clared elected is of cour^se entitled to no 
weight as he cannot both adopt and 

disown the same method. If he adopts 


it as lie anti every one else did at the 
time, the successful candidate is not the. 
one that drew a blank though it should 
be the first drawn, but the one that 
drew t he ciosscd slip. Obviously under 
tlic method adopted the petitioner was- 
not the successful candidate and he 
cannot claim to be successful, except 
by distorting the method into one which 
it was not meant to be either by him 
or by any emc else. The only question 
is whether the use of a double system 
of slips in which the successful candi- 
dale is not necessarily the first name 
drawn was a violation of R. 4 (2) as to 
invalidate the election. In view of the 
fact that the violation, if any, was a 
perfectly bona fide one on the part of 
the special officer and that the peti¬ 
tioner and every one else present 
thought it the proper course and ac¬ 
quiesced in it and that the use of 
double slips or lots is after all merely 
a method of drawing lots which is the 
essence of the matter. lam of opinion 
that the matter is covered by R. 11 (c) 
of the rules governing election enquiries- 
which e^iacts that no election should 
be set aside by any non-compliance with 
the provisions of the Act or rules unless 
the result of the election had been 
materially affected by the same. In 
this case there is no foundation for say¬ 
ing that the method of double slips- 
affected the chance of the petitioner’s 
success any more than his rivals’. The 
election itself having to be determined 
by chance (du'awing of lots) and the 
method adopted not having affected 
either candidates’ chance of success at 
the expense of the other it cannot be 
said that that method affected the elec¬ 
tion materially or at all. On this 
ground, this objection also fails. This 
petition is dismissed with costs. 

tr. P.R.S./p.K, Petition dismissed.. 

A. 1. R. 1930 Madras lOO 
Ramesam and Jackson, JJ^ 
Stikratendra Tirtha Swami —Defen¬ 
dant—Appellant, 

V. 

N. N. Prabhu — Plaintiff—Respon¬ 
dent. 

Appeals Nos. 382 and 383 of 1924, De¬ 
cided on 3rd April 1929, fro.m decree of 
Sub-Judge, South Kanara, D/- 8th May 
1924, in Original Suit No, 109 of 1921- 


SUKRATENDRA TIRTHA SwAMI v. N. N. PRAl'Iin Madras !0l 


1930 

(a) Civil P. C., S. 9-»A 'Brahmin excom¬ 
municated by recognized spiritual tribunal 
—Order of excommunication pasted in good 
faith, without malice, and in exercise of 
spiritual authority—No negation of natural 
justice—Suit by the Brahmin for declaration 
for being in caste and for damages is not 
cognizable. 

A Koiikani Brahmin had beou excommuni¬ 
cated by order of spiritual tribunal which was 
the recognized authority in all such matters 
the order having been passed in perfect good 
faith, without malice and in due exercise of 
spiritual authority. There was no iiegation of 
natural justice, on which ground .alone such 
private qu.arrels could have been recognizable by 
law Courts. 

Held: that the suits by the Brahmin for 
declaration that he was in caste as well as for 
damages, on the ground that the order of the 
spiritual tribunal -was illegal and libellous 
ought to be dismissed as uncognizahle. 

[P102 C 1] 

(b) Tort—Defamation — Malice alleged— 
Overwhelming proof is required in case of 
tribunal. 

Once it is found that a tribunal has exercised 
its function in a legal manner wlien condemn¬ 
ing an admitted offence it requires overwhel¬ 
ming proof to sustain a charge of malice, in a 
case of defamation. [P 101 0 2, P 102 0 1] 

T. Rangacharxar and B. Siiarama Bao 
—for Appellant. 

Advocate General —for Respondent. 

Judgment.—The plaintiff, a Konkani 
Brahmin of Mangalore, dined on 24tli 
October 1920 in company with members 
of various communities, including three 
panchamas. This was reported as a 
caste offence by members of his caste 
to the defendant the Swami of Kasi 
Mutt, who is the recogni^^ed tribunal 
for deciding such matters. The defen¬ 
dant took care to discover the true facts 
of the case (Ex. 18, 20th November 1920) 
and interviewed several persons on be- 
of the plaintiff; Sreenivasa Pai and 
Venkata Rao first on 11th November, 
and again on 15th November, two Bhan- 
darakars at about the same date; and, 
after 20th November a regular deputa¬ 
tion with full instructions of all that 
had to be said on the plaintiff's behalf. 
There is some suggestion that these per¬ 
sons instead of stating plaintiff's case 
merely applied for an adjournment and 
fuller inquiry. This is very improbable, 
but the point need not be laboured be¬ 
cause plaintiff himself sent to the defen¬ 
dant a document Ex. G, which is obvi¬ 
ously the statoment of his case. He 
admitted the defendant’s right to take 
prompt and immediate action in the 
matter and di^ not deny the truth of 
the complaint made against him; but 


ho dotaih'il sovor.il of otlior 

persons infringiiv* I!h' nih's of fho caste, 
and evidently iii ('.i)nfr()nl; the 

defendant with (lie allenviMv''-; of »ion- 
doning or of condemning all lie' oil'.eu -m 
that were* set forth. 

After receipt of this dneumenl tlie ilo. 
fendant excommunicated the j.Uintiff 
hv his order Ex. J. of Noveml''‘r 

1920 “ until lurtlior orders." There¬ 
upon the idaintilV att-Mupti'd to {‘uler 
the temple frequented by hjs c i-l e, and 
on admission being refused, lann nieii i 
suit on 6th May 1921, for a d.'rlai ii.ion 
tliat tlie order of tlie defendant was illn- 
gal and the plaintiff was “ in caste ” 
(0. S. No. 52 of 1921) and another suit 
22nd November 1921 for Rs. 7,500 d imi- 
ges on the ground that the order was 
illegal and lihollons (0. S. No. 109 of 
1921.) 

The lower Court dealing with lioth 
suits in one judgment, d 'creed that the 
defendant's order was tinll and void 
(0. S. No. 52 of 1921) and plaintiff' was 
was entitled to full d images (0. 

No. 109 of 1921.) 

The defendant appeals against l>oth 
decrees. 

From the above recital of fact it is 
difficult to see how the plaintiff’.s private 
quarrel with his caste can concern the 
public Courts of law. The defendant’s 
order is denounced in the plaint of O. S, 
No. 52 of 1921 as illegal because no op¬ 
portunity was given to plaintiff' to 
offer Ids defence; in other words because 
the •fundamental principle of alteram 
partem audi was violated. liut obvi¬ 
ously not only was defondant offered, 
but he availed liimself of the oppor¬ 
tunity of presenting his defence. To 
urge that a charge must he framed, that 
a personal interview is essential, or that 
the Guru must sit at the feet of his dis¬ 
ciple and learn the correct interpreta¬ 
tion of the sacred law, is idle embroidary 
of the main principle. The defendant 
who received the various deputations 
sent by the plaintiff, and perused Ex. G 
cannot by any stretch of imagination) 
be said to have offended fundamental' 
principle. 

Then in both suits an issue of malice 
was raised. Once it is found that the 
recognized tribunal has oxorcisod its 
function in a legal manner, when con¬ 
demning an admitted offence, it requires 
overwhelming proof to sustain a charge 
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ol nialic-’. in Ihese snils tho 
culditcid is itR'ayiC hcyoivl ilesci'H'- 
tioti. Quilc possiMy tlic persons who 
ionnally Irrouj-lit iln- niauer to tlie 
notice ol tlu' (Iclendant niav have heen 

s 

actuated 1)\- malice: Init unless lie is 
])rovcd to have conspired with tliose per¬ 
sons, ihai- cannot atlect llio delcndant. 
There is no evidence ol conspiracy. 
I’laintill s witness i), a rcspectalde valcil 
and Hank president, eamlidiy admits 
that in the several inh-iviews which he 
had willi the dofendan': ho ilid not a)'- 
pear to him lo 1 m' acinat(“d liy maliee. 
T!i(‘ learned Snhordinaie .Iml^e (pai'a. 53) 
linds that file defendant wi>hed to make 
an example ol the plaint ill' for i.rosuming 
to address to ||j< Holiness a lawyers 
letter I'Jx. 1’ and TjX. G. This o])inion 
lu' bases upon a deLaihal summary of 
evidence in the sanm paragraidi, under 
fourteen heads, none ol which atlord the 
sliglitest justiiicarioii for his view. In 
such circumstances to impiilo is to cx- 
hil)it malice. 

.‘\nd this is the whole relevant con¬ 
tent of a case which contains a printed 
record of four hundred pages, and oc¬ 
cupied fitty-seven days in tlie hearing 
alone. It is a crying scandal. A law 
Court is not a hall of entertainment, and 
Jodgo alive to his proper responsi¬ 
bilities would have disposed of this case 
in two sittings. 

We find in O.S. 52 of 1921 that the only 
ground which could liave rendered the 
suit cognizable, viz., the negation of na- 
|tural justice, is not established.* The 
order in question was issued witliout 
maice and in good faith in the exercise 
of the defendant’s spiritual authority. 
In 0. S. No. 109 of 1921 w’e find that 
there is no proof of malice, and no legal 
ground for damages. Pevorsing the 
decrees of the lower Court we dismiss 
both suits with costs throughout, 

P.K.S /p.R. Order accordingly, 
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CUEGENVEN, J. 

Suhhayya Filial —Complainant—Peti¬ 
tioner. 

V. Sesha Iyer and others —Accused- 
Respondents. 

Criminal Eevn. No. 140 of 1929, and 
Criminal Revn. Petn. No. 120 of 1929 
Decided on 2l8t August 1929, against 
order of Town Sub-Magistrate, Trichi- 
nopoly, D/- Ist February 1929. 


Criminal P C , S. 239 (6 — Joint trial— 

Complaintagainstfive accused the first being, 
abettor Abettor discharged being uniden¬ 
tified -- Charge framed against others and 
prosecution witnesses cross-examined—Fur¬ 
ther inquiry against accused 1 directed on 
revision- Joint trial of abettor with others 
was not ordered—Criminal Trial. 

ccmpliiiit was filed against five persons 
iimi r S. a26. ronul Code, the 1st being inclu¬ 
ded as an ab'-ttor. Accused 1 was discharged 
on ih.- ground of not being identified and 
cli.uge u.is iranied against the other four accu- 
f-'d. ()ii rovisiou further inquiry was directed 
wiiich w.as to give further opportunity to the 
nrosci-irioii witness to identify accused 1. 
Meanwhile proceedings against the other four 
aeC'ii.sed had proceeded and prosecution witnes¬ 
ses had been cross-examined after the charge, 

: that though ordinarily the correct 
course is to try an abettor with the primary 
offc-iuVr >ot in thi.s particular instance the 
proceedings had reached such a stage that a 
joint trial could not bo ordered : A. I- B. 1926 
Mad. m, lit j. [P 103 Cl] 

K. S. Jayarama Ayyar and S. Naga- 
roja Ayyai —for Petitioner. 

K. N. Gnnapathi —for the Crown. 

T. II. Venkatarama Sastriar for K. S. 
Sankara Ayyar and M. S. Vaidyanatha 
Ayyai —for Respondents. 

Order.—The petitioner is the com¬ 
plainant. He filed a complaint against 
five persons which.was taken on file 
against accused 2 to 5 as voluntarily 
causing grievous hurt under S. 325,I.F.C.^ 
and against accused 1, who is a pleader, 
as abetment of that offence, under Ss. 
325 and 114,1. P.C. The Town Sub- 
Magistrate of Trichinopoly who tried the 
case discharged accused 1 on the ground 
that he had not been identified, 
framed a charge against the 
accused of the offence stated. The com¬ 
plainant then applied to the Sessions 
Judge of Trichinopoly to revise the order 
discharging accused 1 and the applica¬ 
tion xvas granted, the learned Sessions 
Judge directing further inquiry which 
was to include affording several of tne 
prosecution witnesses an opportunity oi 
identifying accused 1. In Criminal Revi¬ 
sion Case No. 952 of 1928 Reilly, J-i i'®' 
fused to interfere with this order. 


Meanwhile, as I have said, a charge 
had been framed against the other ac¬ 
cused and the first prosecution witness 
had been further cross-examined after 

charge. The question then arises as to 
the correct procedure to be adopteOr 
whether, as the petitioner urges* the 
joint trial of all the accused could b® 
resumed or whether tfae trial of e®* 
cused 1 must be conducted separately- 
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The parties appear to have been canvass¬ 
ing this question before the local courts, 
for I tiucl an application by accused 1, 
disposed of by the Sub-Divisional Magis¬ 
trate on 5th January 1929, in which it 
is said that there can be no question of a 
joint trial, and another application by 
the complainant to the Sub-Magistrate 
insisting that a joint trial is necessitated 
by the circumstances. The Sub-Magis- 
trate is, however, of a contrary opinion. 

I think that the views taken by these 
Courts are correct. 

No one disputes the general principle, 
to which Spencer, Offg. C.J., gave expres¬ 
sion in Sof/aimuthu Fadayac'ii v. Empe¬ 
ror (1), that ordinarily the correct course 
is to try an abettor with the primary 
offender or offenders. Where no reason 
to the contrary appears, the enabling 
provisions ofS. 239,Criminal P.C.,should 
be availed of. In the present case, how¬ 
ever, it is I think only necessary to con¬ 
sider what a joint trial would involve 
to be satisfied that it cannot now be had 
compatibly with observing the rules of 
procedure. 

Suppose, then, that accused 1 is rein¬ 
stated in the dock, along with the re¬ 
maining accused. The proceedings against 
those accused, as I have said, have ex¬ 
tended to the framing of a charge and 
to the further cross-examination of a 
witness after charge. One of two courses 
must then be pursued. Either that part 
of tiie proceedings against accused 2 to 
6 which took place after the order dis¬ 
charging accused 1 was passed must be 
expunged, so as to restore them to that 
point in the inquiry which has been 
reached in the case of accused 1, or in¬ 
quiry must be conducted solely into ac¬ 
cused Is case until it reaches the stage 
at which it stands against the other ac¬ 
cused. For adopting the former alter¬ 
native I can find no justification. It 
is not to be found in the order directing 
further inquiry against accused 1. Can¬ 
cellation of the charge could only be 
justified on the ground that it had been 
improperly framed, and no such ground 
can be alleged. We are left then with 
the second alternative, and that presents 
even greater difficulties. Assuming that 
the inquiry is taken up against accused 1 
at the point where it was dropped, the 
next step would be the examination of 
F. Ws. 6 to 9 touching their identifica- 
(l) A. 1. a. 1926 Had. 638=50 Mad. 274. 


tion of accu?iO'l 1. ami Uicir fniss-ONaini- 
natioii uinin thi^? iiiic't i<in. Tlicir slato- 
ments would ho ('vidonco ac* 

cusod 1, hut although whal t liov said 
miglit hear upon the ca<o agaiii-.l tlio 
others, it would not ho (n'idcMico ii^aiust 
them. The Court would have todis- 
tinguish in its mind hotwooti what was 
admissible against one of t he accused 
and what was adniissihlo against tlie 
others. It need scarcolv he said that 
such a position would lie at variance 
with the principles upon wldch a joint 
trial should be connected. It would in 
effect be no joint trial at all. hocauso 
while the inquiry preceding cliarge was 
being conducted against accused 1, pro¬ 
ceedings against the remainder would bo 
at a standstill. 

I conclude then that the Sub-Magis¬ 
trate is taking the only practicable course 
in deciding to try accused I separately. 
Since the statements of the prosecution 
witnesses already recorded must bo ap¬ 
propriated to one or other of the inqui¬ 
ries, and cannot, as to any part of them, 
be made to serve for both, this will in¬ 
volve a de novo inquiry into the case 
against accused 1. The Criminal Revi¬ 
sion Petition is dismissed. 

P.R.s/.P.R. Petition diamissed. 
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CURGENVEN, J. 

Subba Naicker and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Cases Nos. 214 and 513 
of 1929 andCriminal Revn. Petns. Nos. 186 
and 465 of 1929, Decided on 30th July 
1929, against order of Sess. Judge, Tinne- 
velly, in Cr. R. C. 44 of 1928. 

Criminal P. C., S. 437—Accused charged 
under Penal Code Ss. 457 and 380—Trying 
Magistrate discharging them under Criminal 
P. C., S. 209 Sessions Judge cannot pass 
order under S. 437 but can order inauirv 
under S. 436. 

Section 437 relates only to cases triable ex¬ 
clusively by the Court of Session. Whore, 
therefore, the accused, charged under Penal 
Code, Ss. 457 and 380, have been discharged by 
the trying Magistrate under Criminal P. C., 
8. 209, the Sessions Judge, acting under S. 437[ 
cannot pass an order against the accused direct¬ 
ing that the order of discharge bo set acido 
and that the trving Magistrate do commit the 
acoused to take their trial at the Sessions. The 
correct procedure is to order further inquiry 
under Criminal P. C., S. 436 : 15 M. L. J. 373. 
Btl. on. [p 104 c 1] 
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lii tuc. matter of FllUI P. L. 8. K. R. (SB) 


M. C. for Petitioner. 

K. VeuKataraghaiachariar —for tlio 
Crown. 

Order .—The petitioners in tiiis case 
were discharged under S. 200, Criminal 
P. C., by the Sub-Magistrate of Koil- 
patti, the complaint against them being 
one of house breaking by night and theft 
in a building under 8s. 457 and 380, 
•1. P. C. The learned Sessions Judge of 
jTiniiGvelly, taking the matter up suo 
'motii. issued notice to the accused and 
passed an order on 14tli January 1929, 
against which this petition is presented, 
directing that the order of discharge be 
set aside and that the Sub-Magistrate Jo 
commit tlie accused to take their trial 
at the Sessions. No section of the Cri¬ 
minal Procedure' Code is (juoted as aiitho- 
iiity lor this order but I must take it 
jthat it purported to be passed under 
8. 437, Criminal P. C., because that is 
the^only section under which a revising 
Court has power to order commitment. 
If that be so, tlie learned Sessions Judge 
appears to have overlooked the circum¬ 
stance that the section relates only to 
cases triable exclusively by the Court of 
Sessions, and the olTencesof house break¬ 
ing by night and theft in a building do 
not fall within that category. The same 
error was dealt with in a case Tham- 
manna v. Emperor (1), referred for orders. 
The correct procedure was to order fur¬ 
ther inquiry under S. 436. 

It has been pressed upon me that the 
Sub-Magistrate had valid grounds for his 
order of discharge, and that further pro¬ 
ceedings should not be taken against the 
accused. After reading and considering 
the judgments, I think the best course is 
that I should make an order setting aside 
the order of the Sessions Judge directing 
commitment and restoring the case to 
his file for disposal according to law. 
Since there has been a change of officers, 
it will be open to the present Sessions 
Judge freshly to consider whether fur- 
ther enquiry into the complaint is justi¬ 
fied. I order accordingly. 

P.R.S./v.s. Order accordingly. 
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Special Bench 

Kum.uiaswamy Sastri, Walsh 

AND CUKGENVEN, JJ. 

In the matter of Firm, P. L. S. K. B. 
—Petitioner. 

0. P. No. 166 of 1928, Decided on 9feh 
October 1929. 

(a) Income-tax Act (1922), S. 26—Branch 
and older firm at Ipoh, a place outside 
British India—Older firm wound up—Assets 
in shape of outstandings divided between 
partners—Part falling to share of assessed 
firm—During the year of assessment remit* 
tance from Ipoh assessed to income-tax to 
extent of profits made there—Accounts did 
not conclusively prove remittance to be 
Outstandings—Assessment^held good. 

All assessed firm had a branch or agency 
operating at Ipoh in Federated Malay Statieg. 
There h.ad been an older firm there but this 
was would up and the assets in the shape of 
outstandings divided between the partners. 
Part of these assets fell to the share of the 
partners in the assessed firm and were shown 
as credit in its general balance. During the 
yearftfor which the firm was assessed Iph 
branch remitted Rs. 1,20,000 in all to British 
India. Income-tax Department acting upon 
the presumption that to the extent profits were 
made at Ipoh this remittance was composed of 
these and declined to accept the contention 
that the remittance was derived from realiza¬ 
tion of the old firm’s outstandings and so was 
mainly capital. The assessed firm did not 
prove bv means of accounts which were duly 
examined that the remittances were not com¬ 
posed of profits liable to tax. 

Held : that the assessment was good in law. 

[P 105 01] 

(b) Income-tax Act (1922), S. 66 High 
Court cannot icrutinize evidence. 

When a reference is made to High Court 
under S. 66, High Court is not entitled to scru¬ 
tinize evidence, as Commissioner’s decision 
upon the evidence is final. [P 10^ ^ 

E. S. Rajagapalachari — for Asses* 
see. 

Patanjali Sastry —for Commr. of Id- 
come-tax. 

Judgment.—In this application under 
S. 66, sub-S. 3, Income-tax Act, 1922, 
the Commissioner of Income-tax has 
been given notice to show cause why h® 
should not refer certain questions of 1®^ 
for the determination of this Court. 

The facts are in brief that the assessed 
firm had a branch or agency operating 
in Ipoh, Federated Malay States. There 
had been an older firm there, but this 
was wound up and the assets, in the 
shape of outstandings, divided between 
the partners. One half of these assets 
in this way fell to the share of the part¬ 
ners in the assessed firm and were shown 
as a credit in its general balance. 
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ing the income-tax year 1926-27 the 
Ipoh branch remitted four sums of Rs. 
30,000, Rs. 1,20,000 in all, to British 
India. The contention which the 6rm 
raises is that these remittances were 
derived from realizations of the old 
firm’s outstandings, and were therefore 
mainly capital. The Income-tax depart¬ 
ment has declined to accept this explana¬ 
tion, and has acted upon the ordinary 
presumption that, to the extent that 
profits were made at Ipoh—about Rs. 
53,000—the remittances were composed 
of these. 

The learned Advocate General, who 
appears for the applicants, virtually has 
to argue that the Comissioner of Income- 
tax must accept as conclusive accounts 
and statements produced by the firm 
showing the source from which these 
remittances were derived; any less quali¬ 
fied proposition will not serve his pur¬ 
pose, because the matter becomes then 
one of evidence, and the Commissioner’s 
decision upon the evidence is final. It 
will be seen from the Commissioner’s 
order dated 16th July 1927 declining to 
state a case for the determination of 
this Court that the claim was disposed 
of on the ground that the petitioners 
had not proved by means of their 
accounts, which the Income-tax Ofiicer 
had duly examined, that the remittances 
(to the extent referred to) were not 
profits liable to tax. That being so, there 
is no question but that the assessment 
is good in law. It is not our business 
to scrutinize the evidence, but in view 
of certain aspects of it which have been 
brought to our notice during the argu¬ 
ments we may add that the collections 
of old outstandings, as made, appear to 
have been added to the general balance 
of the firm, and that the remittances 
were made from that general balance; 
lurther, that, upon the applicants’ own 
Bhowing (statement 4) when the first 
remittance was made on 31st July 1925, 
a sufficient sum had not yet been realiz¬ 
ed from the old outstandings to meet 
it. These circumstances suggest that 
the accounts themselves are not con¬ 
clusive of, if indeed compatible with, the 
applicant’s case. 

We dismiss the application with costs. 
Advocate’s fee.Hs. 150. 

P.R.S./v.B. * Application dismitsed. 
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\VAIJ..\C1-, ANl» WAr.sH, IJ. 
liasiin Clu'ttio /—] inf. —Apiiol- 

livnt. 

V. 

liauiiaiian ChettiiH —Vl iii'i ill -- Kr>- 
pondent. 

Appeal No. 516 of DociOod on 

5th April 1929, against ordi-r of Sub- 
Judge, Madura, l)/-24tli N<iv<‘mbor 1928. 

(a) Civil P, C., O. 34. R. 3—Adjustment 
made out of Court between preliminary de¬ 
cree and final decree cannot be pleaded 
against passing of final decree. 

All adjustment made out of Court l)ntwcea 
the dates of pvoliiniuary decioe ami final de¬ 
cree c.anuot be pleaded agaiiisr th.- pissing of 
fiual decree under the new Code though pay¬ 
ment to mortgagee was allowable under the 
old Code under Ss. 88 and 89, T. 1'. Act: 2 Pat. 
L. J. .033; 25 C’. L. /. 553; 42 Mud. Cl and 12 
P.fl. 1913, Ref. [P 107 C 2] 

(b) Civil P. C., O. 34, R. 5-Want of notice 
of application for final decree does not 
make decree illegal — Civil P. C., O. 9, R. 13. 

While a notice should issue on an applica¬ 
tion for final decree, the failure oo issue such 
notice is not an illegality wliioh ip«o facto 
lenders the decree void and by its.jlf necessi¬ 
tates the setting aside of the decci-e. I’erson 
concerned must show that be has a prima 
facie case on merits; 32 Cal. 25:3; 3.5 M. L. J. 
375; 44 Cal. 454; 10 C. L. J. 91; .!. I. R. 1929 
Mad. 393; 25 Mad. .500; 27 Mad. 10; 4 C. fj. .7. 
317; A. I. R. 1920 All. 757 and 17 C. W. 

8G2, Ref. [P 107 C 1] 

{c) Civil P. C., S. 141—Application of 
S. 141 doubtful where procedure is clear— 
Civil P. C.. O. 34, R. 5. 

It is doubtful whether S. 141 which says 
that "the procedure provided in this Code in 
regard to suits shall be followed as far as it 
can bOjmade applicable in all proceedings in 
any Court of civil jurisdiction" should-be ap¬ 
plied where procedure is clearly laid down as 
in a matter under 0. 34,11. 5. [P 107 C 2] 
(d) Civil P. C., O. 23, R. 3—Adjustment of 
decree outside the Court cannot be enforced 
under O. 23, R. 3 which relates to satisfac¬ 
tion of suits—Civil P. C., O. 34. R. 3. 

< Order 23, R. 3 relates to the satisfaction of 
a suit and not to the satisfaction of a decree 
and to bold that parties can adjust a preli- 
minarv decree between themselves out of Court 
and get such adjustment enforced under 0. 23, 
R. 8, would render the whole scheme of 0. 34, 
R, 3 nugatory, [P 108 C 1, 2] 

K. V. Sesha Iyengar —for Appellant. 
P. R. Ganapathi Iyer and K. P. Pan- 
chapageaa Iyer —for Respondent. 

Walsh, J . —The facts out of which 
this appeal arises are as follows; The 
plaintiff obtained a preliminary decree 
in a mortgage suit on 23rd March 1928. 
Three months’ time was given for the 
payment of the mortgage debt. An ap¬ 
plication was put in by the plaintiff on 
28th June 1928 and a final decree was 
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pas.-ftl. Notice of tlii' apilieation was 
not sent to ilcfendant 2 in the suit. The 
iipi-ellant who is ih'lmilani 2 put in a 
jierili'Hion lOtli Octoi'ei to have 

the i-v pavtf final flf'(“reL' '•eD asiJt' and 
to stay execution of the piocecdini'S on 
the si'oniul of an adjnstinenf. made Itet- 
ween him<clf and the I'laintiU some 
time <luiing Apiil 192^. The Court 
passed an order as follows; 

"I iliitil; therefore that the gronnd' for set* 
ting aside the final decree arc not strong. But 
I think ] narv in the interest of jnstic: give 
th’’ p'tttioiier a chance of yroving the so called 
adjnstment. if he shows his hoivi lidos to 
satisfy the decree hy paying half the decree 
anioiuit ill two weeks.” 


Detondant 2 uot having paid tlic am¬ 
ount on the date fixed, his petition was 
dismi'^sed. .\gainst this order of dis¬ 
missal, lie lias appealed. 

The learned -advocate for the appel¬ 
lant takes as his main ground that 
notice is lequircd for the passing of the 
6nal decree and that if such a notice is 
not given, the application to set aside 
the final decree falls under 0. 9, E. 13, 
Civil P, C., and the Court has no option 
in‘sucli a case but to set aside the decree. 
He also urges that an adjustment out of 
Court can be pleaded against the passing 
of the final decree in a suit for sale. The 
rulings as to whether a notice is or is 
not necessary have been conflicting 
mainly due to adifterence of opinion as 
to whether an application for a final de¬ 
cree is a proceeding in execution or not. 
Turning to the Code itself in 0. 34, K. 5 
we find nothing which directs a notice to 
the other side on an application for final 
decree. The following cases have been 
relied on to show’ that notice is required; 
Bill Tasliman v. Harikar Mahio (l), 
Kanakcmindaravi Pillai v. Soina^unda. 
ram Ptllai (2), Bajendro. Lai Snr v 
Atal Bihari Snr (3) Bachu Singh v! 
Bicaaram Sahu (4) and Manithisicamu 
yar v. Subramania Ayyar (6). The 
other side quotes Krishna Ayyar v 
Mnthusicaini Apyar (6), Pandti Prabhu 
V. Jnje Lobo (7) and Mahomed Taki 
v. ir. A. Thomas (8), and Maha- 


( 2 ) 

(3) 

(4 

(5 

(6 

(7 

(8) 


[1905] 32 Cal. 253=9 C.W.N. 81 (F.B. 
1018] 35 M. L. J. 375=48 I. C. 71. 
[1017] 44 Cal. 454=391. C. 969=25 C, 
455. 

[1909] 10 0. L. J. 91=11. C. 677. 

A. I. R. 1929 Mad. 393. 

506=12 M. L. J. 62. 
[1904] 27 Mad. 46. 

[1906] 4 C. L. J. 317. 


di'o Pandey v. Somnath Pandey (9). 
There is a similar conflict of de¬ 
cisions as to w hether 0, 9, E. 13, ap¬ 
plies to an application made to set 
a.sido a final decree in a suit of this 
sort. Turning to the authorities quoted 
tor the ajipellant, it may be observed 
that ]>ibi Tasliman v. Harihar Mahto 

(1) merely lays down ; 

” that a Court has inherent power to deal 
with the application to set aside the order 
nude ox parte and can set it aside upon a 
proper case being substantiated. ” 

This ruling as pointed out in Maho- 
vied Taki liaia v. TP. A. Thomas (8) 
does not support the contention that a 
notice is required. In Kanakasundaram 
Pillai v. Somasnndaram Pillai (2), it 
was held that 0. 9, E. 13 applied and 
that it made no difi'erence that the rule 
talks of a summons and not of a notice. 
Rule 32 of the Civil Eules of Practice 
says that notice of an interlocutory 
application shall be given to the other 
parties to the suit or matter or their 
pleader not less than three days before 
the date appointed for the hearing of 
the application. But it cannot be main¬ 
tained that the non-observance of the 
Civil Eules of Practice is an illegality 
unless such a rule can be found in the 
Code. The learned Judges in Kaitaha 
sundaram Pillai v. Somasundaram (2) 
no doubt remarked : 

‘ the Code provides certain procedure to be 
followod ia the proceedings for a final decree { 
an application has to be made by the 
minary decree-holder and notice has to be 
given to the judgment-debtor to show 
why such a decree should not be passed. " 

But the learned counsel for the appol' 
lant has not been able to show us any¬ 
thing in the Code wTiich requires such a 
notice. In Marnthi Swamiyar v. 
ramania Ayyar (5) the learned Judg®® 
following the decision in Bibi TasltmM 
V. Harikar Mahto (l) and Kanaka- 
sundaram Pillai v. Somasundarafi^ 
Pillai (2) state : " w'e think that noti^ 
has to be given.-” As pointed out 
Tasliman v. Harihar Mahto (1) is iio*' 
an authority for that contention. As 
regards Rajendra Lai Sur v. Atel Biha^ 
Sur (3) all it decided was that th®- 
Court could interfere. Emphasis J® 
laid upon an observation in that c®30 
quoted from Ajant Singh v. Sundar- 
mall (10): 


(9 A. I. R. 1926 All. 757=48 All. 828. 
(10 [1913] 17 C. W. N. 862=16 I. C. 567. 
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“ It is an clciuoiitary rule of uiiivcrs.il aji- 
plic.vti':u and founded upon the plainostr pritu i- 
pics of justice that a jndici.il order wliieh 
may possibly affect or prejudice any party can¬ 
not bo made unless lio has bjeii afloided an 
opportunity to bo heard. " 

This cleAvly cannot ho taken to moan 
that such an order is 'inherently illegal 
from the start and that all that a party 
wishing to set aside such an order has 
to show is that ho had no notice. For 
instance, in the case of a temporary in¬ 
junction passed in cases of emergency 
without hearing the parties under 0. 39, 

K. 3 such an order is certainly one which 
can be made and it is not sufl'icicnt for 
the party wishing to set it aside merely 
to show that it was made ex parte and 
without notice. Backn Sin(jh v. Bicha- 
rain Sahu (4) only lays down that a 
notice should ordinarily issue and the 
most recent decision of the Madras Higli 
Court Sri Maruthi. Swaviiar v. Sitbru- 
mania Aijijar (5) does not state more, 
Itlian that a notice should go. While 
therefore it may be true that a notice 
should issue on an application for ‘.’nal 
decree I cannot find any authority which 
goes the length of holding that the fail¬ 
ure to issue such a notice is an illegality 
which ipso facto renders the decree void 
and by itself necessitates the setting 
aside of the decree. In this connexion 
1 may notice an argument attempted 
for the respondent that the Court put 
the appellant upon terms and that as 
the terms were not complied with the 
petition had to be dismissed but -it ap¬ 
pears from a reading of the order that 
what the Court put tiie appellants on 
terms about was not the setting aside 
of the decree but the hearing of his peti¬ 
tion at all. 

Finally it is argued that even if it 
may be held that the suit is not pending 
after the preliminary decree in such a 
sense as to make 0. 23, B. 3 applicable, 
yet 8.141, Civil P, C., has to be applied, 
and the procedure to be followed should 
be the same as in suits wherein notice 
is necessary. 8. 141 merely lays down 
that: 

" the procedure provided ia this Codo in re¬ 
gard to suits shall bo (ollowod as far as it 
can be made applicable in all proceedings in 
any Court of civil jurisdiction. ” 

Here we have got the procedure ac¬ 
tually laid down which applies to this 

"uilTlOl?] 2 PaT^L. J. -538=40 I. C. 188=2 
Pat. L. W. 66. 


p:ll (i( nl;il HI I M iiinl.'i O, if 1. A, ;uh1 
it iiiiiki’s lU) mi'i;i.i()!i ol I'lulor 

tlu’ -iiHr i.i! I <; I'l Ip-I'I 

S. 11L, I\'iI r. l , III.1 If 1t ol :lo' ii'c 
HH illegal il \. ll i.> ii ;• .ip- 

plios to a mat u-r w cu- a i h - u [■! ui.' •iui c 
is laid down. 


Tim second (jiiestioii whirh m j'lr'-, i-; 
whctlier an ad|n''tiiK'nt madooni o'( (jini 
between the dates of llie jiielimiin.i \’ 'le- 
cree and the final (h'eree can i t‘ I'lr nled 
against tlio passing of the linal 
Under the old Code a pawii' iit i' mIiI 
bo made either into Court m to 
mortgagee under Ss, So and si). '1'. 1'. 
.\ct, but tlic now Code lias delihevatelv 
done away with that option of m iking 
payment to the aiortgagec out oi Court-, 
Tlie provisions ol 0. 34, R. 3, show that 
the money must be paid into Court. 
The only case wliich the learned advo¬ 
cate for the appellant' lias been alile to 
quote suggesting that adjust ment out 
of Court can be pleaded is Jo'ii’mlra 
Prasad Narain Simih v. Gonri Sunnkar 
Prasad Sahu {!). The facts ol that case 
are not fully set out in that judgment 
nor the actual arrangeraenb made and it 
is not certain from the language whe¬ 
ther the agreement between the parties 
was before or after the preliminary de¬ 
cree. It states that the appellants put 
in a petition to tlie effect that tlio de¬ 
cree had been satisfied in part by an 
arrangement out of Court this arrange¬ 
ment being that the value of an ele¬ 
phant taken by the decree-holders from 
the judgment-debtors before the making 
of tlio decree absolute should be cre¬ 
dited to the accounts to be taken on 
the mortgage. It is just possible to 
read this sentence to mean that tlio 
agreement was made before the preli¬ 
minary decree with a stipulation that it 
should not bo recognized till the ac¬ 
count was taken. In any case it is 
difficult to understand without further 
details what happened in »that case. 
There appears to have been a preli¬ 
minary decree for the taking of accounts 
but wliat exactly happened then is not 
clear. The learned Judges then go on 
to state : 

"it is true that under 0. 34 R. 5 it is con¬ 
templated that all payments made upon a 
preliminary decree should be paid into Court. 
There is nothing in the rule to justify the view 
that 0. 28, B. 8 does not apply to adjustments of 
account made between the date of the pre- 
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Jiminary flei'r.’o anl the (lite on which the 
acc(iiint<; h-.-twu.ii the parties are finalh' 
seSthHl.” 

An entirely contrary view taken in 
Liufja Iiaja v. Pethu Raja (12) which 
follows Piran Bil>i v. Jitendra “Mohan 
(13). Tho learned Judges make a cautious 
reference to Jorjendra Prafiad Narain 
Sinrjv. Gojtri Shankar Prasad Sahii (II) 
as follows : 

'“it be that if between the passing of tlie 
preliminary decree and the passing of a final 
decree for sale tho defendant obtains a certi¬ 
ficate under tho provisions of 0. 21 R. 2, he can 
take advant.age of that to reduce the amount 
for which the propertv i.s to be sold.” 

Hut thev do not state that lie can 
obtain a certificate under 0. 21, R. 2 or 
iiow he is to do it. Tho general trend 
of the decisions under tlio present Code 
istiiat an application for final decree 
is not a proceeding in execution and 
therefore 0. 21, R. 2 will not apply at 
all. It is unnecessary to discuss whe¬ 
ther if in an execution proceeding the 
judgment-debtor had by some means 
obtained a certiheate between the date 
of the preliminary decree and the final 
decree he could claim a deduction on the 
amount of the final decree. In Banarsi 
Das V. Nattu Mai (M). the Punjab 
Chief Court lays down that the Court 
has no option under 0. 34 R. 5, except to 
pass a final decree for sale of the pro- 
perty if the money has not been paid 
into Court. In Rama Goundan v. VeJ- 
lappa Goundan (15), the Court held that 
even where money has been deposited 
under 0. 9, R. 13 and the ex parte decree 
set aside this was not to be regarded 
as money paid into Court under the pre¬ 
liminary decree, that the decree-holder 
was guilty of no fraud in not bringing 
notice of the Court and that 

the Court was bound on his application 

to pass a final decree for the full 
amount. 

One other argument may be noticed, 
that 0. 23, R. 3, applies and the Court 
IS bound lio recognise such adjustment 
.out of Court. Bute. 23 R. 3. relates 
, satisfaction of a suit, not to the 


saiiisiaction of a decree, and to hold 
parties can adjust a proliminary d< 

tWl8] 42 Mad. 61=35 M. L. J. 5 

196={1918)B 

c®w. ®‘ 

•(14) [1913] 12 P. R. 1913=276 P L R 1 

16 I. 0. 987=281 P. W B mi 

415) A. I. R. 1926 Mad. 1069. 


between themselves out of Court and 
get such adjustment enforced under 0. 
23, R. 3 whould render the whole scheme 


of 0. 34 R. 3 nugatory. As stated above 
this procedure of paying into Court the 
amount due under the preliminary 
decree in a mortgage suit for sale was 
a deliberate restriction of the previous 
privilege of paying the mortgagee out of 
Court under the Transfer of Property 
Act. The orders under the code must 


be construed reasonably with reference 
to each other. I hold that 0. 23, R. 3 


is not applicable. 

In the result it appears to me that 
mere want of notice does not per se 
render the decree liable to be set aside. 


Even assuming that it does, as the ad¬ 
justment sought to be pleaded is not one 
which the Court can recognise even if 
we were to hold that the Court should 


have passed an order setting aside the 
ex parte decree the result would be 
exactly the same, namely, that we would 
have 'to dismiss the petition on the 
ground that the adjustment pleaded was 
not one which the Court can recognise 
even if true. The decree would then 
have to be restored. In these circum¬ 
stances, the'appellant would gain noth¬ 
ing by a decision in his favour as regards 
the necessity for setting aside the decree 
and the relief granted would be nothing 
but a form of words. The ultimalio 
result would be the dismissal of the 
appellant’s petition which is exactly the 
final order appealed against. 

In the result therefore the appeal fads 


and is dismissed with costs. 

Wallace, J. —I agree generally. 

With reference to the question whe¬ 
ther notice must, as a matter of law, go 
before a final decree can be passed in ^ 
mortgage suit for sale, all that can be 
said in the present state of the law and 
the authorities is that, while such a 
notice is not prescribed by law', it id 
practice advisable, and that, if it is no 
issued, it is open to the party aggneyed, 
if he can show that he has been agg^^®^* 
ed,to come up under 0. 9, R. 13 and have 
it set aside. This is the effect of tn® 
Full Bench decision in Bibi Tasliman J- 
Harihar Mahto (l), and the ruling 
Sri Mariithi -Swamiar v. Subramant(^ 
^yyar (5), to which I was a party, does 
not go further than that. The appell^o 
therefore has to show, in the words o 
the Bibi Taslimans case (1), that'he h^^ 
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substantiated a pioper case. This does 
not in my view mean merely that he 
substantiated a pioper case by showing 
that he had no notice but he must also 
show that he has a prima facie case on 
the merits, which makes it worthwhile 
for the Court to spend further time on 
issuing a notice and hearing him. If he 
does so, then the Court will take it as 
a point of law that a notice ought to 
have been issued to him, the absence of 
which will bring 0. 9, R. 13 into opera* 
tioD. 

Tliab raises the second question whe¬ 
ther it is worthwhile to interfere in this 
case. The only contention which the 
appellant wants to put before the lower 
Court is the’ plea of adjustment of the 
preliminary decree by payment out of 
Court between the dates of the prelimi¬ 
nary and the final decree. I agree with 
my learned brother for the reasons given 
by him that such an adjustment cannot 
be pleaded when the Code distinctly lays 
down that payment must be into Court. 
1 can see no reasons lor allowing adjust¬ 
ment out of Court to be pleaded, a plea 
whicli, as often as not, is based on false 
or flimsy ground and yet requires consi- 
derable amount of enquiry before it can 
bo fma ly settled. It was. I have no 
doubt, for the purpose of avoiding such 
onqmnes. that the right of payment out 
0 Court, permitted under S. 89, Transfer 

of J ropcrty Act, was taken away. 0. 23 

R. 3 cannot be read to override the clear 
terms of 0. 34, Rr. 3 and 4. 

P.ll.S./p.R. Order accordinghj. 
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WAI.LACE AND JaCKSON, JJ 

««o- 

tlier Dofendants—Appellants. 

Plain. 

(■) Hindu law—Cmiom—• 
founded on re«»on—One cuiUm : 
d.nc. .1 of ’• "" 'Vi. 

i-uatom cannot be said to ba 
reason, for no reaion, even tho h%he8t tl? 

‘ 0 OCO of aSother %he for the e^is- 

anosner. The only proof of custom is 


tbo evidonco of that custom ami not otlior ovi- 
denco that given certain data certain results 
follow with the force of law; :57 Cnl. H2’i, 
ReLo». IP 110 0 2 ] 

(b) Hindu law—Stridhanam — Succession — 
Among Nattu Kottai Chetti caste, stridha¬ 
nam does not revert to parent's family when 
daughter dies leaving female issue. 

There is a custom, in the Nattn Kottai Cliotti 
caste, having the force of law that, if the 
daughter of the family dies issnelbss, the 
stridhanam will revert to her paronts, Imt. 
there is at present no clear custom having tlie 
force of law, by which such reverter occurs 
when the daughter has a female issue ami dies 
leaving such issue. 1 P ill C 2’ 

S. Varadachariar for K. S. CJiaynim- 
gesa Iyengar S. Singnrn lycngai — 
for Appellants. 

M. Patanjali Sastri aud K. Itama- 
nathan Chettiar —for Respondent. 

Wallace, J. —The question for deci¬ 
sion in this appeal is whether the plain¬ 
tiff has proved the caste custom set up 
by him in derogation of the Hindu law 
of inheritance. The plaintiff is of Nattu 
Kottai Chetti caste. It is a custom in 
that caste, w'hen the daughter of a house 
is married, for her parents to present to 
her jewels, vessels and money which 
become her stridhanam. There is also 
a custom which has been recognized by 
this Court in A. S. No. 196 of 1923 that 
u that married daughter dies without 
issue, that stridhanam reverts to the 
donors, her parents. The plaintiff be- 
fore us contends for a custom that that 
stridhanam reverts to the parents even 
when the woman has had a female issue 

and that female issue herself dies with¬ 
out issue. I nder ordinary Hindu law 
a female issue would on the death of the 
mother inherit her stridhanam holding a 
limited interest therein, and on her own 
death without issue it would revert to 
her fathm-, the husband of the original 
donee The plaintiff contends that there 
IS in his caste a custom having the force 

inheritance 

fiom the father to the family of the 

original donors of the stridhanam. 

Now It 18 essential in a case whore a 
custom IS pleaded in derogation of Hindu 
law that that custom should be clearly 

fb given the 

facts of the case, there will be no vague- 

ness or obscurity as to the application 
of the custom. The facts of tl o ‘ 
case are the plaintiff's sister. MiSaksht 
was married to the defendant in iftoY' 

her parents gave her the usual stridhn.’ 
.nam; she died in IQnft i • studha- 
uiea m lyoa leaving one child 
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a (laughter Visalakslii, who inlicrite'l 
hor mother’s stviclhanaii); she died in 
1921 without issue. It may ho noted also 
that at tlie time of iier i)irth Visalakshi 
also received stridhanam ])res''nls Irom 
her maternal grandfather's family. Now 
the custom contended lor in the plaint 
is that on the death of Visaiakshi, l)oth 
these stridlianams, the one given to lier 
and the one given to her mother, belong 
to the idaintiti's family “according to 
law and justice and according to the 
custom of the caste of both parties.” 
The plaintiff assorts that the capital sum 
of both stridhanams has been left intact 
and has been accumulating interest; so 
that what was originally a sura of about 
Rs. 4,000 has now swelled to over 
Rs. oO.OOO and the original claim was 
for that sum. If we confine ourselves to 
what is involved in the present appeal, 
which relates only to the stridhanam 
conferred on Minakshi, the amount ori¬ 
ginally stood at Rs. 1,672 and has now 
swollen to Rs. 28,616 and it is that sum 
which the plaintiff now claims. The 
plaint was not clear as to whether cus¬ 
tom demanded that each stridhanam 
should be kept .intact from the moment 
of donation until reverter. It was claim¬ 
ed, however, in this case that both have 
been kept so intact and therefore were 
available. 

It is of course settled law that the 
evidence of a custom pleaded to have 
the force of law must prove it to be 
continuous, uniform and specific. We 
have to examine the evidence to see if 
it satisfies that test. 

It will be convenient here to dispose 
of a contention of the plaintiff that he 
could establish a custom by evidence of 
what ho calls an analogous custom. He 
contends, for example, that the recog¬ 
nized custom by which the stridhanam of 
a woman dying issueless reverts to her 
family is analogous to the one now 
pleaded. He contends again that a cus¬ 
tom, to which some of his witnesses 
speak, by which the stridhanam of a 
woman dying leaving a son who him¬ 
self dies without issue reverts to her 
family, is an analogous custom. And 
he pleads that such analogous customs 
give by considerations of common sense 
and parity of reasoning, a probability in 
favour of the custom alleged in the 
plaint. Such a contention seems to us 
inadmissible. Common sense and rea- 


soning have nothing whatever to *do 
with custom. As stated in Arthur v. 
Jiokenham (1), quoted at p. 326 of Frad- 
yolc Kumar Tayore v. Gopikriskna 
Mandal (2), it cannot be said that a 

custom is founded on reason: 

“for no roasoD, even the highest whatsoever, 
wo’iJtl m.ike a custom or law, and therefore you 
cannot enlarge such custom by any parity of 
reasoning, since reason has no part in the 
making of such custom.” 

Customs may be similar or contradic-l 
tory, probable or improbable, and the' 
existence of one custom is no evidencel 
for the existence of another. The only 
proof of custom is the evidence of that 
custom and no other evidence that given 
certain data certain results follow with 
the force of law. It therefore appears 
to us that no evidence of analogous 


custom is relevant in proof of the plaint 
custom. This rules out the evidence of 
P. Ws. 4 and 6 for the plaintiff. 

For the rest, P. W. I’s evidence is 
very vague. The only instance of the 
plaint custom to which he speaks is one 
which occurred two months before he 
gave his evidence, in the house of 
M. M. P. L. Palaniappa Chetti of Nema- 
thanpatti. Now no one from that house 
has been examined. According to the 
witness also the stridhanam was repaid 
in that case by a hundi, but no hundi 
has been filed nor any accounts produced. 
P.W. 2 instances a case in his own 
family in which on the advice of his 
elders he returned his wife’s stridhanam 
and paid it by a hundi "li years ago, 

that is just about the time wheu 
present plaint was filed. That hundi is 
not filed. But what is more 
P.W. 2 doss not say that the reverter 
was in response to his feeling that i 
was a matter of caste law. H® 
himself that he did nob know what the 
caste rule was. None of those who ad¬ 
vised him is examined. It may be note 
that the custom he speaks of is not ex¬ 
actly that alleged in the plaint since 
does not speak of any reverter of s 
dhanam paid to his daughter. P™' 
only speaks of the plaint case and say 
that according to Chetti custom. " 
stridhanam, it is nob clear if he i® i 
ing only of Minakshi’s stridhanam 
not of Visalakshi’s also, “belong” J 
parents of the girl. He speaks__ol___ 

(1) [1708] 11 Mod, 148=88 E. R. 957. . 

(2) [1910] 37 Oal. 322=11 O.-L. J. 209=5 l.iJ- 
243=14 C. W. N. 437. 


1930 


PALANIAPPA V. ClinCKAl.INiiAM (W i!!;u I.) 


correspondence about the matter hut no 
letbei-s are filed. P.W. 5 says vagiudy 
that if a woman dies “leaving a son or 
daughter who also dies suhsequcntly," 
that is, in every case, since every one 
dies, it will again revert to the parents 
of the woman. He does not say what 
happens when the woman's issue dies 
issueless. A witness wlm makes such 
a statement is entitled to no weight. 
His knowledge is shown in cross-ex¬ 
amination to be mere hearsay. 

Thus the evidence gives us one defi¬ 
nite instance and one vague instance of 
a very modern date and neither of them 
prior to the date of the suit. Obviously 
this is inadequate to discharge the onus 
which lies on the plaintiff to prove a 
custom, uniform definite and specific and 
having the force of law; see the obser¬ 
vations of the Privy Council in Chan(lika 
Baksh v. Miinna Kunivar (3) at p. 2S1. 
None of the plaintiff’s witnesses in fact 
deposes that the alleged custom has 
among them the force of law or that 
the obligation to return the stridhanam 
is of the nature of a legal obligation. 
Most of them seem to agree that the 
stridhanam need not be kept intact 
although caste etiquette does usually 
keep it intact. It is difficult to gather 
from their evidence what custom lays 
down about that, and here undoubtedly 
the custom is to the last degree vague 
and indefinite. No case has been cited 
as settled by a caste panchayat, and, if 
the custom had been in vogue, there must 
have been cases of this kind. The evi¬ 
dence therefore appears to us wholly 
insufficient to justify this Court in putt¬ 
ing on one side the ordinary rule of 
inheritance under Hindu law. The al¬ 
leged custom is not proved by cogent 
evidence or by well authenticated and 
ancient instances, nor is it in all res¬ 
pects specific and definite. 

The plaintiff in argument sought to 
support his weak case by quoting the 
evidence of two of the defendants 
witnesses, D.Ws. 2 and 3. D.W. 2, when 
the plaint custom was put to him in 
general terms, said that the property 
will go” to the donor's family. In 
cross examination he said he did not 
know personally of the custom. Here 
again is lacking the essential element, 
namely, th e conviction that the stridha- 

18) [1902] 24 All. 273=29 I. A. 70=8 Sar. 

238 (P.C.). 
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n:im will .^o i-; ,i nia-i.'i o! ,)li. ,11 -ii' • tn 
custom linviiiL: t li-,n. c-Mil l.iw. ! i.W. -Tc; 
evi'lonco i-^ nmeh i.trl m.- 

merely of a ilt'n'i.nul an-l lo' • vi r . i, 
jniymont. Wc do’lut ‘I''. 'mI-', 

evidence is lo .n 

plaintiff's <>vidence. 

It seems clear lhar lliin-- i' i 
having the force of law ;i rlie 

daughter of the lamilv di--- i-•(.<!. . the 

stridhanam will revert to Ifi pi. 
but there is at present nocl- .o i i. tniii 
having the force of law, hy whic li 
reverter occurs wlien the daiighlff .las 
issue and dies leaving issue. Tlnne is 
no certain custom in such a ease govern¬ 
ing the destiny of tlie stridhanam, and 
that destiny is apparently being ilccided 
hy mutual arrangement somelinies one 
way, sometimes another. This is the 
evidence of a witness examined on com¬ 
mission for the defendant H\. 2 (a) and 
it appears tons to reiiresent tlic proba¬ 
ble state of affairs. 

It is argued for tlie plaiutilf that 
granted a custom that where the woman 
dies issueless the inheritance would go 
to her parents, Hindu law would avail to 
send that inheritance in the same track 
when she has a daughter who dies issue¬ 
less because under Hindu law fcliat 
daughter will not be a full owner. But 
obviously such an argument is untenable. 
The plaintiff cannot appeal to Hindu 
law to support a custom which has its 
foundation in the derogation of Hindu 
law. The manner of inheritance must 
be wholly either one way or the other, 
either according to custom or according 
to Hindu law. This contention of the 
plaintiff has no support in the evidence 
of any witne.sses; nor does any witness 
distinguish the manner and the reason 
of the reverter in the 'case of Minakshi’s 
stridhanam and in the case of Visalakshi’s 
stridhanam, or suggest that Visalakshi 
held hers by custom merely as a limited 
owner; nor is tlie contention even found 
in the plaint itself. 

The conclusion therefore we come to 
on the evidence is the opposite of that 
come to by the learned trial Judge. We 
should have been more reluctant to 
differ from him if he had given ariy 
reasons for his conclusion, but his judg- 
ment is merely a sotting out of the evi¬ 
dence and the argument on both sides 
with a leaning, it appears to us, on the 
whole against the plaintiff’s case, and 
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tli'-'fi one >('ntoncc in paia. IS that on a 

careful ron^ideiation of the eviilencc, lie 

has come to the conclusion that the 

plaintilT i< entitled to recover. For that 

conclusion, he gives no rea>on e.vcept 

that Minakshi’sand Visalakshi’s amounts 

arc kept di'^tinct in tlio accounts, liut 

this seems to us no reason at all, since. 

as Ihev \verc donated at diflerent times 
* 

and no doubt invested at different times, 
it is natural that they should iind sepa¬ 
rate entirv in tlic family a-.-counts. 

Wo thoiefore, on our conclusion, re¬ 
verse tlie decree of the learned trial 
Judge and ili-'fiii'^s tlie ])l:iintitV s <uit 
svith CO-'' in liotli Courts. 

I'.R.S. Di-rrcc ievrr‘'C<l. 

A. 1. R. 1930 Madras 112 (1) 
Venkatasubba Rao and Madhavan 

Naik. JJ. 

Koltapali Bapaijija —Appellant. 

V. 

Official Recover Guntur and others — 
Respondents. 

Appeal No. 45 of 1928, Decided on 
3rd October 1929. 

:}t Provincial Insolvency Act. S. 35—S. 35 
contemplates payment of debts in full—Ad¬ 
mission that all creditors gave him com¬ 
plete and full discharge does not avail in¬ 
solvent under S. 35. 

Where it is admitted that the debts of the 
insolvent have not been paid in full, but it is 
stated that all his creditors gave him a com¬ 
plete and full discharge, that admission is not 
enough for the annulment of insolvent’s ad¬ 
judication, for what S. 35 contemplates is pay¬ 
ment of the debts in full ; A. I. R. 1926 All. 
239. Foil. [P 112 c 1] 

B. Somayija—lor Appellants. 

N. Rama Rao —for Respondent. 

Judgment.—The question is, does 
the case fall within S. 35, Provincial 
Insolvency Act ? The insolvent applied 
under that section for the annulment of 

his adjudication. The section runs thus : 

Where, in the opmion of the Court a debtor 
ought not to have been adjudged insolvent, 
or where it is proved to the satisfaction of the 
Court that the debts of the insolvent have 
bseu paid i*n full, the Court shall, on the ap¬ 
plication of the debtor, or of any other person 
interested, by order in writing, annul the ad- 
judicatiou.” 

It is admitted by his counsel that the 
debts of the insolvent have not been 

paid in full, but it is stated that all his 

creditors gave him a complete and full 
discharge. That is not enough, for 
what the section contemplates is pay¬ 
ment of the debts in full. This is the 
effect of the numerous decisions on the 


point. In MahmQ7nmad Ibrahim v. Ram 
Chandra (1) wliich we follow, the autho* 
ritios are .‘let forth and we do not pro¬ 
pose to refer to them in any detail. The 
appeal faihs and is dismissed with costs. 

r.R.s. v.s. Appeal dismissed. 

(II A. I. R.T<)2G All. 289=:48 All. 272. 

A. I. R. 1930 Madras 112(2) 
Wallace, J. 

Goi'indaraja Mndali — Defendant — 
.\ppellii nt. 

V. 

>:>‘imarapuri Chettiar and another— 
Plaintiffs—Respondents. 

Second .Vppeal No. -477 of 1927, Deci¬ 
ded on 4th April 1929, 

Limitation Act, S. 20—Payment by prin¬ 
cipal gives no fresh starting point against 
surety. 

The liability of the surety is not saved from 
the bar of limitation bv the paymsot by the 
principal: 28 Bom. 248 and 21 foil.; 

105 P. R. 1919, not Foil.) 24 Af. L. J. 66, Bef. 

[P 112 C 2l 

T7. S. Krishnaswami Naidu —for Ap¬ 
pellant. 

S. Ramackaudran — for Respondents. 

Judgment.—The only direct autho¬ 
rities on the point of law cited before 
me are three, Gopal Daji v. Gopal Sonu 
(1), Sami Aiyangar v. Laxmi (2) and 
Harbans Lai v. Nathu (3). Of these the 
two former are against the view taken 
by the learned District Judge and the 
latter is in his favour, relying, however, 
on a decision of this Court in Velayudap 
Pillai V. Vythilingam Pillai (4), which- 
deliberately refrains from deciding the 
point at issue here. So the weight of 
authority is against the lower appellate 
Court’s view, and I see no reason why I 
should take a different view from that 
taken by this Court, already in Sami 
Aiyangar V. Laxmi {k). The liability of 
the surety is, therefore, not saved fi'Oiff 
the bar of limitation by the payment by 
the principal. 

I reverse the decree of the lower ap¬ 
pellate Court and restore that of the 
District Munsif. Appellant will get his 
costs here and in the lower appellate 
Court. 

P.R.S./p.R. Appeal allowed, 

(1) (1904] 28 Bom. 248=5 Bom. L. R-1020. 

(2) [1911] 21:m:L.J. 455=9 I.C. 8 =9 M.L.T. 

260. • > ‘ ■ 

(3) [1930] 105 P. R. 1919=53 I.C. 586. 

(4) [1912]'24Sr,I,.J. 66=17 I.C.'619=12 M. 

L.T. 610. 
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A. I.R. 1930 Madras 113 
Special Bench 

Kumakaswami Sastiu, Cuu- 

GENVEN AND WaLSH, JJ. 

Co7nviis>iioncr of hicome-tar, Madras 
—Petitioner. 

V. 

S. M. Perianna Pillai —ResRomlent. 

0. P. No. 77 of 1929 Decided on 23id 
October 1929 on a reference by Income- 
tax Commissioner, Madras. 

s{5:fr(a) Income-tax Act(1922). Ss. 23 (41, 23 
(2), 63 and 22 (4)—Astessee asking adjourn¬ 
ment by post or telegram —Adjournment 
granted—Letter intimating adjournment is 
not notice under S. 23 (2) or requisition 
under S. 63—On default on adjourned date 
assessment can be made under S. 23 (4). 

Wbora an ass’ssoe applies for an adjounimont 
by post or by a telegram of an enquiry in 
respect of which he has been required by notice 
under S. 23 (2) to produce evidence and tlie 
Income-tax OiTicer grants an adjournment, 
the letter (or the telegram where it is a teleg¬ 
ram) intimating the fact of the adjournment 
to the assessee is neither a notice under S. 23 
(2) nor a requisition within the meaning of S. 
63. It is merely an act of consideration and 
supererogation, the omission of which will 
not entail any legal consequence and therefore, 
an assessjnent under S. 23 (4) in default of 
assessor’s appearanco on the adjourned date 
cannot bo objected to : 2 Indian Tax Cases 3. 

Dist. [P 114, C 2, 115, 0 1] 

(b) Income-tax Act (1922), S. 23 (3)— 
Income-tax Officer hai power to adjourn 
proceedings—General power of adjournment 
discussed—Adjournment. 

The power of .an officer entrusted with an 
enquiry to adjourn the proceedings, as occasion 
requires, is so necessary, convenient and iin- 
iver8<ally conceded that unless it is cxprcs.slv 
withhold by statute or rule having the force 
of law, it must bo taken to vest in him. An 
Income-tax Officer has, therefore, the power of 
adjournment in an enquiry under S- 23 f3). 

[P 1J4 C ll 

(c) Civil P. C. O. 17, R. I—Adjourned dale 
need not be intimated to an absent party. 

It is not the practice much less a rule of pio- 
coduro oven in a Court of justice that au ad- 
joiirnnd date is intimated to an absent parSv. 
No doubt if a party chooses to apply iu person 
or by representative at the Court or office ho 
can learn what orders have been passed but be 
cannot insist, upon a telegram or a letter by 
post any more than he can insist upon a letter 
by special mossangor : (1916) A. C. 120, Bel. on. 

[P lU C 2] 

T. II. Venkatrama Sastri, N. S. 
Vaidyanadha Aiyar and M. Suhharaya 
Aiyar-^iox Assessoe. 

M. Patanjali Sastri — for Commis- 
sioner of Income-tax, Madras. 

Curgenven, J.— In this case the 
Commissioner of Income-tax refers tbo 
1930 M/15 k 16 
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Officer grauC<aii ailjoiirimii-nt, is t.!i - |i • i ( r 
the telegram where it is a ti'legiaiii) inf ii.i I'liig 
tliJ fact of the adjouriur.-’nt to lli.' ass'-^see 
oitliora notice under S. 2 ! (2), m- a ivqiiisitioii 
within til • moaning of S. (i3 of tin' Ai *. 

To understand precisoly tlio n iliiru of 
tliis question, it is neces'^iu y to luok at 
the circumstances out of whicli it arose. 

The assessee made liis lotiiinon 19tii 
June 1928. and on 22nd Seiiteuilier a 
notice under Ss. 23 (2) and 22(1) was 
issued to him requiring Iiirn to produco 
his accounts on 4th October, On did 
October he sent a telegram pleading a 
private engagement and asking for an 
adjournment for two week^. If tiiis lias 
lieon granted in full it would liave en¬ 
tailed a postponement of tliodiearing until 
Ibtlj Octol)er. Tlio Incoino tax Uflioer 
did not grant it in full, hut he ilid ad¬ 
journ the case until tho i2th. This lie 
intimated to tho assesseo by means of a 
postcard despatched on the 1th. Tho 
assossee did not appear or cause the pra- 
duction of his accounts on tho 12(li, and 
since lie had tlierehy failed to comply 
with the terms of the notice tlie Income- 
tax Officer, under S. 23 (4), nude the 
assessment to the best of his judgment. 

The argument addre.ssed to us upon 
tliese facts by Mr, T. R. Venkatarama 
Sastri may ho set forth as it stands in 
tho Commissioner's letter of reference: 

(1) Tiiat tiio postcard comnuinicating 
the grant of the adjournment should it¬ 
self I c taken to he tlie notice under 
S. 23 (2) ; tlie fact that the original 
notice was under S. 22 (4) as well as 
under S. 23 (2) may for tho moment he 
ignored as default in compliance with 
notice under either entails assessment 
under S. 23 (4), 

(2) That it sliould therefore have been 
served on tho petitioner by registered 
post, and 

(3) Tiiat as tho postcard was not sent 
by registered post there was no valid 
service of notice to justify an assossineut 
under S. 23 (4). 

lb might reasonably liave boon in- 
ferred, from the language of tho ques¬ 
tion. that the power of tlio Income-tax 

Officer to grant an adjourninont was to 

bo presumed ; hut in fact tliis lino of 
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reasoning is loinulcd upon a denial that 
he has, <at least in eiicumstances such as 
the present, any such power. Not hav¬ 
ing it, it is said that his only course, 
when lie desire^ to intimate to an assessee 
a cliangc o( date of hearing, is to issue 
a second notice in Uninsof tlie first (save 
as regards date), in accordance with the 
theory that tlic lirst notice becomes null 
and Void so soon as the original date ol 
hearing is past. Accordingly unless the 
post card in the present case can be re¬ 
garded as a notice under S. 23 (2), which 
it clearly is not, the assessee received no 
sucli notice as he was obliged to comply 
with. It is sought to qualify the rigidity 
of this doctrine by the application of the 
theory of waiver. If the assessee allows 
his case to be adjourned to an agreed 
date, ho cannot afterwards be heard to 
contend that ho received no valid notice 
lor that date, 

I can discover no suflicient ground for 
•denying to an Income-tax Oflicer the 
power of adjournment, independently of 
the doctrine of waiver. S. 23 (3) appears 
to contemplate it when it says : 

“ On the (lay sp''cific‘d in tho notice issued 
inidor sub-S. (2), or as scon afterwards as may 
1 ) 0 ." 

and 1 can find no justification for res¬ 
tricting the latter words to any parti¬ 
cular stage of tlie inquiry. It may be 
that the mode of expression used in 
S. 23 (3) is not so fully proof against 
criticism as the language, for instance, 
of S. 31 (1) relating to appeals, where it 
is said that the Assistant Commissioner 
*'may from time to time adjourn the 
hearing.” But if tho Income-tax Olbcer, 
as is suggested, has no option but to 
hear tho case "on the day specified in 
the notice” failure to do so rendering the 
notice inoperative, the words “as soon 
after as may be" are irreconcilable nvith 
the intention of the Act. 

Apart from the presence of these 
words, I think that the power of an 
oflicer entrusted with an enquiry to ad¬ 
journ his proceedings, as occasion re¬ 
quires, is so necessary, convenient and 
universally conceded that unless it is 
expressly withheld by statute or rule 
.having the force of law it must be taken 
:to vest in him. It is not possible to 
regard a question of tliis kind apart from 
consideration of practical expediency in 
^ts relation to the transaction of public 
'j^usiness ; and it seems scarcely credible 
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that the legislature, which may be sup¬ 
posed to have kept such considerations 
in view, would have intended to place 
this constraint upon an executive .officer 
in the disposal of his work. 

Accepting then that a hearing under 
S. 23 (3) may be adjourned, it follows 
that no second notice under S. 23 (2) for 
the adjourned date was required by law; 
and this in etlect answers the first part 
of the question. Mr. Venkatarama Sas- 
tri, based his case entirely upon this 
position, but tlie question put to us also 
inquires whether the letter or telegram 
replying to the application for adjourn¬ 
ment is a requisition within the meaning 

of S. 63 of the Act. Under S. 63 (1). 

"A notice or requisition under this Act may 
bo served on th ■■ person therein named cither 
by post or, as if it were a summons issued by a 
a Court, under tho Code of Civil Procedure 
1909.” 

Under S. 27, General Clauses Act, if 
such a document is sent by post, it must 
be registered. The question is whether 
in the circumstances stated, an unregis¬ 
tered communication w’ill suffice. 

So far-as the express terms of the 
Income-tax Act go, there is no provision 
either for the manner in which an ^PPj*' 
cation for an adjournment should bo 
made, or for 'the manner in which i 
should be replied to. It cannot there¬ 
fore be said that any reply sent is a 
“notice or requisition under the Act in 
the sense that the notice prescribed ) 
S. 23 (2) is a “notice under the Act, i e-. 
such as the Act requires to be 
upon an assessee. Accordingly, no ' 
tory obligation lay upon the Income- 
Officer to issue any reply. 

have proceeded, it is nob denied, to i 
pose of the case on 4th October 3^^ . 

S. 23 (4). If he decided to put ofl de¬ 
posing of *it until the 12th it was op 
to him .to ^do so. But even so, I , 
discover-that the assessee had any 
right to a communication apprising i 
of the fact. It is not the 
less a rule of procedure, even in a o 
of justice that an adjournment date i 
intimated to an absent party. No dot 
if a party chooses to apply, id 
by representative, at the Court or o 
he can learn what orders have ^ 
passed. But he cannot insist dpd° 
telegram or a letter by post, any ni 
than ho can insist upon a jj 

special messenger. Accordingly! 
that th© postcard sent to the assesse 
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this case was nob dictated by the terms 
of the statute but was merely an act of 
consideration and supererogation, the 
omission of which would have entailed 
no legal consequence. Upon this view 
it cannot be held that it amounted to a 
“requisition under the Act.” 

I reach this conclusion with the less 
hesitation because I cannot avoid the 
apprehension that if it were necessary 
to hold that the reply to a postal appli¬ 
cation for an adjournment must be by 
registered post a quite natural conse¬ 
quence would be a refusal on the part of 
Income-tax Officers to entertain any such 
applications, to the detriment rather of 
the assessee than of the officer. Some¬ 
thing has been said in the course of the 
arguments about the requirements of 
natural justice, as applied to the pro- 
ceedings of public officers and upon this 
topic the observations of Lord Haldane, 
L, C., and of Lord Shaw of Dunforline in 
(1915) A. C. 120 are not inapposite. I 
quote from the latter’s judgment: 

"The words "natural justice" occur in argu¬ 
ments and somotimos in judicial pronounce¬ 
ments in such C.IS9S. My Lords, when a cm- 
tral administration board deals with an appeal 
from a local authority it must do its bast to 
act justly, and to reach just end by just 
moans, 11 a statute proscribes the means it 
must employ thorn. If it is loft without ex¬ 
press guidance it must still act honestly and 
by bonoBt means. In regard to these certain 
■ways and methods of judicial procedure may 
very likely he imitated; and lawyec-liko me¬ 
thods may finl especial favour from lawyers. 
But that the judiciary should presum-e to im¬ 
pose its own methods on administrative and 
executive otlicers is a usurpation. And tlio 
assumption that the methods of natural justice 
are ox necessitate those of Courts of justice 
is wholly unfounded." 

Whei-e an oxecubivo officer, or a de- 
pavbmonb of Government suppfements 
tho procedure laid down by statute, the 
priuciples formulated in this quotation 
aQord a test whether the supplemcntavy 
procedure is in accordance with natural 
justice and will not bo interfered wit!). 
I think that the procedure in tho pre¬ 
sent case answers to this best. 

I W 9 uld answer both the branches of 
tho question put to us in tho negative. 
The petitioner will pay the Commis¬ 
sioner’s costs. Advocates’ fee Rs, 250. 

Walsh, J. —This is a question re¬ 
ferred by the Income-tax Commissioner 
under the following circumstances: 

The assessee submitted on I9th Juno 
1928 a return of his income. On 22nd 


September 1928 tho Income-tax Officer 
served on him a notice under S. 2-1 (2) 
and 22 (4) of tlie .\cb calling upon him 
to produce on 4th October 1928 certain 
accounts and tho evidence lie wished to 
rely on in support of his return. On 
3vd October 1928 the assessee sent tlin 
following^ telegram to tho Income-tax 
Officer. “Tomorrow my family Ihija at 
Palni. Praying adjoLirnmont for two 
weeks." The Income-tax Olticor gave 
an adjournment till 12th Octoher 1928. 
sending the intimation by ordinary post. 
The assessco did nob appear on 12th 
October 1928 and tho Income-tax Offic.or 


made the assessment to the host of nis 
judgment under 8. 21 (4). The assosson 
then moved tho Income-tax Officer under 
8. 27 of the Act to cancel the assess¬ 
ment. He alleged that he roturned 
with his family to his liouse only on 
16th Octoher 1928 when ho lound tho 
post-card there intimating tho adjourn¬ 
ment to 12th October 192'1. hi the 
course of the enquiry it was admitted 
that tho assessee had nob left any ad¬ 
dress at tho office, nor mado any ar¬ 
rangements to acquaint hitnsolf with 
any orders that the Income-tax Officer 
might pass on his telegram for adjourn¬ 
ment. The post-card had been admit¬ 
tedly delivered at tho assessee's usual ad¬ 
dress and in good time to acquaint him 
with the adjournment. Tho Income-tax 
Officer held that tho assessee had placed 
himself out of communication by his 
own default and declined to reopen the 
assessment. An appeal against this de¬ 
cision to tho Assistant Commissioner 
proved unsuccos.sful. The assossoo then 
argued before tho Commissioner: 


(1) that the post-card communicating 
tho grant of adjournment shouM itself 
bo taken to bo a notice under 8. 2.‘3 (2f; 

(2) that it siiould therefore he served 
on the assessee l)y registered post; 

(3) that as the post card was nob sent 
by registered post there was no valid 
service of tho notice to justify an as¬ 
sessment under 8. 23 (4). 

The Commissioner has accordingly re- 
ferred tho following question to tho 
High Court: 


" Where .au aRsessoo applies for .-iiljournmont 
by post; or by Solcgr.un of an enquiry is re^p-'ct 
ofwhich ho has been requirod by a noticoundoc 
S. 23(2) to produce evidence, and the Income- 
tax Officer grants .an afljournmont. is the lott-r 
(or the telogr.am where it is a telegram) in¬ 
timating the fact of the adjournmonb to tho 
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oith-'r .1 uoti<’o uii'lc-r S. •’3 (2). or a 
■•inquisition within the ino.\nin;j "f the Act. 

S. G3 (U rea.ls: 

" A oi* L'^quisitiun tuo Aoi- 

1)0 s.M-v.-icl ou the th-'roi.i uime'l .-ithcr 

h\ post or :is if it w.M-e n stiinni";)-^ hy 

It Court under the Code ui th'J l ivil I’roce- 
(iiU'Ct 190':?.’' 


It is not denied that if this was a 
notice or a requisition uinlor tho Act 
it must bo sent by registered post and 
if it were at the same time a notice under 
S. 23 (2) and not so sent, the Income¬ 


t-ax OlUcer could not in default of the 
assossee's appearance proceed to make an 
assessment to tho best of liis judgment 
under S. 23 (4). The second question 
as propounded becomes unnecessary if 
the fact is answered in tlie negative. 
It is clear that a notice under S. 23 (2) 
is necessarily also a requisition since 
the party is either required to attend 
in person or to produce his books or, as 
tho notice form shows, to do both. 

If a notice or requisition is issued 
under any other section, then though it 
may bejUecessary under the terms of S. 63 
to send it by registered post, the failure 
to do so would not affect the power of 
the Income-tax Officer to act under 
S. 23 (4). I take it therefore, specially 
reading it ;witli the arguments of the 
assGSsce set out by the Commissioner as 
tlie basis of his ([uestion, that the que.s- 
tion before us really is this: 

“ Where an assessee applies for adjournment 
by post cr tclograin of an enquiry in resi)ec6 
of which he lias been required by a notice 
under S. 23 (2) to produce evidence and tho 
Income'tax Officer grants an adjournment, is 
the letter (or tho telegram whore it is a tele¬ 
gram) intimating the fact of the adjournment 
to the assesses either a notice or a requisi¬ 
tion under S. 23 (2)?" 

If it is held to be so, it will of course 
attract the terms of S. 63 (1) and if it is 
not so, ^Y Idle it might still attract the 
terms of S. 63 (1), it would bo no ground 
for objecting to an assessment under 
S. 23 (4) in default of the assessee's ap¬ 
pearance on the adjourned date, that the 
terms of S. 63 had not been complied 
with. Tho argument of the learned 
•pleader is briefly this: If on the day 
appointed for tho enquiry the assessee 
is absent or fails to comply with all the 
terms of the notice issued under S, 23 (2), 
the Income-tax Officer must at once pro¬ 
ceed to assess him under S. 23 (4), or if 
he does not to so, but intimates bo him 
a fresh date of hearing he must issue 
a fresh notice under S. 23 (2). In fact 


ho would do so far as to deny the In¬ 
come-tax Officer any inherent power of 
adjournment in cases where the assessee 
fails bo appear even though the assessee 
should have asked for such adjournment 
liimself {unless he complies with the 
date asked for by the assessee) and would 
read tliab part of S. 23 which runs: 

“ On the clay spscified in the notice issued 
under Sub-S. 2' or as soon afterwards as maybe, 
tlio Income-tax Ofticcr, after hearing such 

evidence as such person may produce. 

shall by an order in*\vriting assess the total*'’ 
incoine of the assessee, “as if the wordsrraa": 
‘ On-d.eMiv specifi d in the notice issued under 
siib-.S. (i) oV. provided the assessee has appear¬ 
ed in compliance with the terms of the notice 
as soon afterwards as may be, etc." 


Now it would require very strong rea¬ 
sons to read into a section words like 
tliese wliich are not there and which 
deny to the Income-tax Officer a very 
ordinary and necessary power of gran¬ 
ting adjournment even though the as¬ 
sessee may not have appeared or com¬ 
plied with the notice under S. 2. To 
support tl^is contention he argues that 
in S. 23 (4) there is no allusion to any 
adjourned date. Apart from that 
a very slight ground to read into S. 23 
(3) words which are not there, it 
been pointed out for the Crown that 
S. 23 (4) read with S. 22 (2) shows 
clearly tliat the penalty of an assess¬ 
ment under S. 23 (4) {which for the sake 
of convenience, though nob quite accu¬ 
rately, may be called a random assess¬ 
ment) need not necessarily be imposed 
the moment the default is committ© - 
One of the defaults entailing a rando® 
assessment under S. 23 (4) is failure 
make a return under sub-S. 1, p* ' 
hut sub-S. 3, S. 22 provides that n 
assessee having failed to submit a 
turn or having found an omission oi 
error in his return furnishes a lebuvn oi 
a revised return as the case may o® ^ 
any time before the assessment is ma e, 
any return so made shall be 
be a return made in due time under t i 
section. Hence though S. 23 (4) does no 

mention any adjourned date, S. 23 w 
lays down that there is a locus pembeu- 
tiae right up to the time when the ac¬ 
tual assessment is made. No argumeu 
tlierefore can be drawn from the wor 
ing of S. 23 (4) to support the 
tion of such words under S. 23 (3j 
would deprive the Income-tax Officer 
tho power of granting an adjouvninou 
in case the assessee had not comp i 
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with the terms of the order under S. 23 
{2). The argument in. the circumstances 
of the present case implies a further fal¬ 
lacy. The Income-tax Officer having 
granted an adjournment there was no 
default by the assesseo on 4th October 
1928, when he did not appear. The In¬ 
come-tax Officer could not, therefore, on 
any fair or judicial principle of proce¬ 
dure have visited him with the penalty 
of an assessment under S. 23 (4) for his 
non-appearance on that date. If that is 
so, where was the point at which the 
Income-tax Officer had to start proceed¬ 
ings all over again under S. 23 (2) ? Ob¬ 
viously this occasion could not, on the 
argument, have arisen till the assesses 
absented himself on 12th October 1928 
but the basis of the learned advocate's 
argument is that the notice intimating 
the adjournment to 12th October was 
the fresh notice under S. 23 (2) which 
required registration. It may be thought 
that to deny the Income-tax Officer a 
power of adjournment in cases where 
the assessee is absent and even though 
the letter asks for it, is going further 
than is necessary to prove the assessee’s 
contention in this reference, but I think 
the learned advocate is quite correct in 
arguing for this extreme position and 
that it is really essential to his plea, for 
otherwise the obvious answer that there 
is no necessity at all for the Income- 
tax Officer bo send any reply to a letter 
or telegram ‘asking for adjournment is 
almost fatal to his case. It has-not and 
cannot be contended that any such duty 
of reply is cast on the Income-tax Officer 
nor can it be denied that if he lias a 
power of adjournment he may, whether 
to suit his own convenience or tliab of 
the assessee, simply 'write on the file 
adjourned to such and such a date,” or 
post it on the board (if such a board is 
kept). Such an endorsement on the file 
or notice on the board he is not bound 
to communicate to the assessee if the 
latter is absent. It is for the assessee 
to bestir himself aud make 'enquiries or 
to look on tlie notice board or else¬ 
where. If this is so, and it cannot, I 
consider, bo controverted, then the In¬ 
come-tax Officer is neither bound to 
proceed under S. 23 (4) on the original 
date of hearing, nor to begin matters all 
over again by fresh notice under S. 23(2) 
«o that really the two arguments that 
he has no power of adjournment if the 


aseessce doo-; not. apiu ar ami tli(3 coiit)!- 
lary tliat hi' nui-^t ftthci ai ! at. oiic-i’ 
under S. l (U I'V Ix'^m with a tri’sli 
notice iindi-r S. 23 (2) aii' .ih ulnlrh' 
osRont-ial to ('stahlisli the r-'n: > * ii:i‘ 

a notite of adjoinnmenl i'l a i.c i ' 
under S. 23(2). I consider that ' h* i- 
scssoo has failed to make oid. either ol 
these preliminary contentiuiis. In in> 
view and for the detorininatioii <'l t he 
case it is not material to decide wlit iliei 
a notice or a reiiuisition, if it is ii"' “m- 
under S. 23 (2), has to be regisleied. I'-v 
the terms of S. G3 if tlie notice i-t one 
under the Act it clearly must be regis¬ 
tered, hut if it is not a notice under 
S. 23 (2) the failure to do so will not 
make an assessment under S. 23 (4) in¬ 
valid. That is why that part cf the re¬ 
ference question wliich asks whether the 
letter in this case is a rciiuisition under 
S. G'3 has no healing on tlio matter ho- 
lore us if the answer to the first (lucstion 
he in tlie negative. It raises a que-^tion 
with whicli we are not concerned, il l 
had to decide it 1 should say tliat it is 
nob a notice under tlie Act at all. .\gain 
on the abstract and academic question 
whether a notice of adjournment made 
on the request of tlie assessee is a more 
notice, or is also a requisition (which 
question really does not arise in tliis 
case) I do not feel bound to give an 
answer, once it is found that it is not a 
notice or requisition under S. 23 (2). If 
I had to express an ojiinion I should say 
that it must necessarily be a nofico 
(by which 1 take it is meant an intima¬ 
tion which brings something to sumo- 
body's notice). I doubt that it is a re¬ 
quisition because a party is supposed by 
the original summons or notice to go on 
appearing till his case is finished, whe¬ 
ther this is explicitly so stated in the 
original summons or not. Any other 
construction would mean that the asses¬ 
see would have complied with the origi¬ 
nal summons in this case if lie had 
merely gone to the office on the day in 
question. Hung his books down before the 
Income-tax Officer and walked off. Tlio 
words “attend at my office” must surely 
mean more than this and must mean; 

“attend for as long as 1 shall require you on 
that day and also attend in the same way on 
subsequent dates to which the case may bo 
adjourned.*' 

But in fact nothing turns here on 
whether the post-card was a notice 
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or a requisition or a notice plus 
a requisition. If it was any of these 
things anrl was issiieil under S. 2d (2), 
then the assessee’s contention is cor¬ 
rect. If it was not issued under S. 23 
(2), it docs not affect the question of tlie 
right of the olTiccr in case of default to 
l>rocecd under 8. 23 (-l). Again I do not 
feci myself bound to deal with a case 
where an assesses attends on the due 
date and finds tiiat the Income-tax Oflli- 
cer is not sitting and lias lixed no date 
of adjournment. 8uch conduct by the 
Income-tax Ollicer would unless un¬ 
avoidable, be a clear dereliction of his 
duties. I am rather inclined to think 
that if tliere were such a dereliction or 
if by “ force majeure, ” say a sudden 
accident to the Incomc-tax’Ofticer which 
incajiacitated him from giving direc¬ 
tions, or his sudden death, the enquiry 
were left in the air on the day fixed for 
it, it might very well be that proceed¬ 
ings would have to begin all over again. 
The Act does not expressly provide for 
any such break in the enquiry. A ques¬ 
tion of this sort may be decided when 
and if it arises. It is not before us to 
decide. 

Although the contention in the pre¬ 
sent case is purely one of law, it is quite 
clear that if the assessce’s argument is 
accepted that every notice of an ad¬ 
journed date, even if made at the peti¬ 
tioner’s request (if it is not the date re¬ 
quired by the petitioner) necessitates a 
fresh registered notice under S. 23 (2), 
the result will simply be in practice 
that all such adjournments will be re¬ 
fused and the assessment will bo decided 
under S. 23 (4) forthwith. That will 
work as a great hardship to assessees. 
Tlie grant of an adjournment is a con¬ 
cession. It was argued that it is no 

concession if the date asked for by the 

assessee is not granted. I dissent en- 
tirely from this view. The request for 
an adjournment in these cases implies 
prima facie a request that the right to 
make an assessment under S. 23 (4) 
shall not be exercised. The mere 
granting of this is a great concession. 
Then the petitioner’s wishes as regards 
the adjourned date are met partly 
though not in full. Let us suppose a 
telegram or letter for adjournment re¬ 
ceived as in this case either on the day 
before the hearing or on the date of 
hdanng« The iDcome-tax Ofl&cer is not 


able to adjourn the enquiry for as long 
as the assessee wishes. He can grant 
an adjournment to the next day or the 
day after, but a registered letter, even 
if posted at once, cannot reach the as- 
sessee in time. In such cases on the 
contention raised he must refuse even 
the shorter adjournment which he was 
prepared to grant, or else start proceed¬ 
ings all over again. 

It is also quite clear if the peti¬ 
tioner’s contention is correct that the 
registered notice of adjournment must 
not only intimate the adjourned date 
but an entirely fresh list of the other 
documents or evidence required (admit¬ 
tedly joint notices under S. 22 (4) and 
23 (2) are legal and the notice in this 
case is such.) If .the Income-tax OflBcer 
does not go to all this trouble it will 
not bo a valid notice. The facts in the 
present case make this clear. The as¬ 
sessee must and does contend that even 
if he had got and read the post-card in 
time to attend the hearing on the 12tb 
ho would not have been bound to at¬ 
tend it as the notice was not registered. 
So that even knowledge gained from a 
notice to him by the Court itself would 
not make the notice a valid one. It 
follows therefore that a mere reference 
in a fresh registered notice to the evi¬ 
dence required in a previous notice can 
and will be equally impugned as not 
constituting a valid notice of what evi¬ 
dence the assessee is required to pi'O- 
duce. Ex hypothesi an entirely 
proceeding under S. 23 (2) has been 
started and the terms of S. 23 (2) nmst 
be compliel with fully and literally- 
This will certainly not be an induce¬ 
ment to the Income-tax Officer to spend 
trouble, time and money in granting 
requests by post or wire for adjourn¬ 
ments which they are admittedly not 
bound to notice or answer at all* ^ 
decision in 2 Indian Tax Cases p. 3 bas 
been referred to by the learned advo¬ 
cate for the assessee. I do not think it 
has any bearing on this case. It was 
held there that if the Income-tax Officer 
during an enquiry under S. 23 (2) r^' 
quired more evidence he can call for it 
and it might be advisable to do so by 
a fresh notice under S. 23 (2). 

Now it is clear that such notice 
would be only one supplementary to thfr 
one already sent and it need nob con¬ 
tain the particulars already given in tbe^ 
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previous notice. To hold that a supple¬ 
mentary notice can be sent under sub-S. 
(2) when the Income-tax Officer requires 
fresh evidence in a very different pro¬ 
position from holding that a notice, 
which the Income-tax Officer need not 
send at all, intimating an adjournment 
made on a letter or telegram by the as¬ 
sesses asking for it, is a fresh notice or 
even a supplementary notice under 
S. 23 (2). I would answer the question 
(in the form in which I understand it 
is really intended to be put) thus : That 
where an assesses applies for adjourn¬ 
ment by post or telegram of an enquiry 
in respect of which he has been re¬ 
quired by a notice under S. 23 (2) to 
produce evidence and the Income-tax 
Officer grants an adjournment the letter 
(or the telegram where it is a telegram) 
intimating the fact of the adjournment 
to the assesses is neither a notice nor a 
requisition under S. 23 (2) and does not 
affect the power of the Income-tax Offi¬ 
cer to assess under S. 23 (4) if the as- 
sessee fails to appear on the date of 
adjournment or commits any of the 
other defaults rendering him liable to 
bo assessed uuder tl^at section. 

If an answer has to be given to the 
second part of the question referred to 
us, I would answer it also in the nega- 
live. 

Kumaraswami Sastri, J. — I have 
had the advantage of reading the judg- 
ment of my learned brothers. I agree 
with them that the answer should be in 
the negative and have nothing useful to 
add. The respondent will pay Rs. 250 
vakil's fee to Commissioner. 

P.R.S./R.K. . Reference amu ered . 
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Kumabaswami Sastbi, Curgenvrn 
AND Walsh, JJ. 

S. L. S. Chettiappa Chettiar and 
others —Petitioners. 

V. 

The Commissioner of Inccme-tax, Mad¬ 
ras and others —Respondents. 

0. P. No 8.,1G9, 170 and 171 of 1920. 
Decided on 11th October 1929. 

(•) Income-tax Act (1922), S. 2 (15)— 
Partner drawing money in courie of buiinett 
—U doe* not nece**arily repreienl hi* *hare 
of the profit*. 

Where a partner draws money in the course 
of busineis that wiU to tak^n into considera* 


tion at tho end of tho y<>;ir and if thoro aro any 
ovcrdrawinuR hy t)no iurtnor tlioy will 1>' debit¬ 
ed to the account of that initiu'r <>r set off 
against bis profits, and lioeau';'' a putioT draws- 
some moneys during the year of aeciiint it 
cannot b-? siid at once that tdiat repi'.'Si'nts his- 
share of tiic profits. 

❖ (b) income-tax Act (1922), S. 4 (2j - Pro¬ 
fits accruing without British India received 
by a firm —Firm should be taxed. 

Section 4 (J) is for thepiirposa of asc-ertaining 
tho protits of a partner and got from bnsiiiet-s 
carried on outside Rritish India .and when such 
profits como into British India tliat will I'C 
taken into consideration in assossingjbiiu. If- 1 . 
firm receives such profits (roin another firm it 
is tho firm that should be taxed. 

{V 120 C 2: P 121 C 1] 
ifi (c) Income-tax Act (1922), S. 4 (2) (vii) 
—Money-lending business generally taking 
lands in satisfaction of debts due — Lands 
sold for profits—Such profits are profits de¬ 
rived from such business. 

No g''n-‘ral rule can b-* l.iid down in cases 
where :i money-lending business takes property 
in satisfaction of the debts due and soils them. 
But whero, as a miitt.'r of fact, in a money- 
lending biisiuoss, profits are genor:ilI> got by 
taking'lands inisatisfaction of the debts due and 
selling them for profits 1 itor on, sncli profits 
must no doubt be considered as derived from 
such busin<“ss, and cannot escape taxation by 
saying that the profits liavo nothing to do with 
the business of tho firm which w.is merely 
money-loiiding. [P 121 Cl, 

K. S. Krishnasicamy Ai’jangar and 
B. Keshva Aiyanyar —for the Asses- 
sces. 

M. Patanjali Sastriar- forCommr. of 
Income-tax, Madras. 

Judgment. —The point rofeircd to us 
for decision is whether there was any 
evidence before tlio Commissioner of In¬ 
come-tax on which lie could find tiiat 
tho $ 30,000 remitted from Ipoh to Mad¬ 
ras during the year of assessment was 
remitted not in ’discliargo of liie debt 
owed l)y tlio Ipoh hrancli to the asscs- 
see hut as tho latters’ share of tlie pro¬ 
fits and (2) whether tho sum of S 40,4GO 
$ 793, ^ 1,225, $ 1,80G and S C04 
amounting in all to $ 52,088 can bo iicld 
to be income derived from business and 
not merely accretions of capital? 

The facts are shortly these: Tliero 
was a firm in Madras and a firm in Ipoh 
carrying on money-lending business. 
The partnei-s were tho same. During 
tho course of dealings moneys were due 
by the Ipoh firm to tho Madras (irm. 
Tho Ipoh Grm was making profits in tho 
accounting year 1925-2G the year of as¬ 
sessment being 192G-27. In the accoun¬ 
ting year sums wore remitted out of tho 
Ipo!) profits to tills Madras firm, which 
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in tlie Madras accoutHS \vere approi'via- 
teil to wijie oif tite ikda due lo the Mad¬ 
ras linn. The paitner in the iMadias 
firm who was also a partner of the 
firm wrote a letter to the aj’ent of the 
Ipoh firm on 2Cjt!i March 1926 tlic mate¬ 
rial portions of whicli run as follows: 

“As thfi ilcb:; due by us flpoh) to Madras h:ts 
mostly boon discharged it will not be conve¬ 
nient to send moneys to Madras and debit it. 
You may, subject to the exigencies of the busi¬ 
ness there ascertain the income for the vear 
ending Panguni .30th Krodhana 12Hi April 1026 
and agreeable thereto debit the headquarters in 
the sum of $ 30,000 on Sena’s account and in 
$ 30,000 on H. M's, account and to credit Mad¬ 
ras therewith.’’ 

According to this letter a credit entry 
Avas made in the Ipoh accounts bub nob 
in the Madras accounts in the vear of 
iaccounting. T!ie assessee has been tax¬ 
ed on this $ -SO,000 on the ground that 
it comos under S. 1, Cl. 2, Income-tax 
Act. S. 4. Cl. 2 runs as follows: 

^ Profits and gains of business accruing or 
arising without British) India to a person resi- 
•dent in British India shall if they are received 
in or brought into British India be deemed to 
have accrued or arisen in British India and to 
be profits and gains of the year in which they 
are so received or brought) notwithstanding 
the fact that they did not so accrue or arise in 
that year provided that they are so received or 
brought iu within three years of the end of the 
year in which they accrued or arose." 

There is an explanation which is not 
necessary to consider for the purpose of 
this case. The effect of S. 4, Cl. 2, is 
that so far as the firm outside British 
India is concerned even though there may 
be a partner in British India he is not 
liable to pay income-tax on profits except 
in so far as any portion of the profits are 
brought into British India within the 
year of accounting. 

What happened in this case was that 
moneys were sent from Ipoh to Madras 
and these were credited in the Madras 
firm’s books. The net result was that 
-the amount which Ipoh owed to Madras 
was wiped out leaving a balance. There 
is no suggestion anywhere in the records 
■that when these moneys were sent to the 
Madras firm they were credited in the 
Madras firm’s books as profits received by 
•each partner individually. Prima facie 
^he Ipoh firm owed the Madras firm 
IdfVg6 sums of money Srod receipts were 
credited in the Madras partnership ac- 
;Count. The asseesee admits that the 
Madras firm will be taxable. In fact the 
assessee does not deny that this amount 
will be taxable as profits remitted to the 
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firm and that it ought to be included in 
the next year’s accounts. The Madras 
firm will bo taxable irrespective of any 
drawings of the partners and that will be 
the ordinary state of affairs in the case 
of firms which are assessable under the 
.Act. 

Next as regards the applicant in the 
present case it is sought to make him 
lialile for a ]iortion of the money re¬ 
mitted to the Madras firm and the only 
ground on which he can be so taxed 
would be on the evidence of the letter 
referred to above. It is nob suggested 
that any moneys actually came into 
Madras in pursuance of that letter dur¬ 
ing the year of taxation. The Income- 
tax Officer did not treat this letter as 
showing that any amount was received 
by the petitioner from Ipoh. It is used 
as evidence that tlie petitioner must 
have received the profits earned outside 
British India and they were debited in 
the firm’s hooks. It is nobody’s case that 
the entries in the firm’s books were a 
mere blind (or the purpose of enabling 
one partner to draw out the profits ear¬ 
ned outside British India and thereby 
escape taxation. There is no question of 
any fraud suggested in any of the orders 
of tlie Income-tax Officers. Wliat is said 
is that tliis letter evidences a receipt of 
$ -30,000 by the assessee. 

AVe do not think that that letter shows 
anything of the sort. That letter was 
written asking the Ipoh agent to look 
into the accounts, ascertain the income 
for the year and debit the headquarters 
in the sura of $ 30,000 on Sana’s ac¬ 
count and $ 30,000 in E. M.’s account 
and to credit Madras therewith. This 
does not show that the entire profits for 
the year were ascertained and that the 
$ 30,000 ropresonted the profits re* 
mitted to the partner during the year of 
account. Where a partner draws moneys 
in the course of his business that will be 
taken into consideration at the end of 
the year and if there are any overdraw¬ 
ings by one partner they will be debited 
to the account of that partner or set on 
against his profits and because a partner 
draws some moneys during the year o 
account it cannot be said at once that 
that represents his share of the pro¬ 
fits. S. 4 (2) is for the purpose of ascer¬ 
taining the profits of a partner got from 
business carried on outside British India 
and when such profits come into British 
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India that will be taken into consider¬ 
ation in assessing him. 11 a lirm receives 
such prolits from another hrm it is the 
hrm that should be taxed. 

Further there is no evidence in this 
case that this letter showed either by 
itself or coupled with the other facts 
that any money remitted 'to the Madras 
Jirm during the cousie of that year were 
really remittances made to the assesses, 
and that it was sent to the Madras firm 
for the purpose of making the assesses 
•escape liability to taxation. The refer- 
•ence is: 

“Is khero anj' evidence on which wo can find 
that the ( 30,000 vemitbed from Ipoh to 
Madras during the year of assessment was re¬ 
mitted not in discharge of the debt owed by the 
Ipoh branch to the asscssce hut the latter’s 
share of tbo profits.” 

When the remittances were made they 
were all credited and debited in the 
firm's accounts and wore for the discharge 
of the debt owed by tho Ipoh firm and 
under these circumstances we do not see 
any legal evidence to make the assessee 
liable for any drawing which he has 
naade and which has been put down as 
in discharge of the debt owed by the 
Ipoh firm. In these circumstances we 
answer the first question in the nega¬ 
tive. 


Then as regards the second question, 
moneys realised by the sale of certain 
immovable properties, the finding of the 
Income tax Oflicor is that these transac¬ 
tions took place as a matter of fact in the 
course of the business, that the proper- 
ties were taken over svitli the intention 
of selling them and that the profits 
derived from the transactions as a whole 
including the sales was as much a profit 
of the firm’s business as that derived 
from its other money-lending transac- 

these properties in 
discharge of debts duo to it, resold the 
properties at a profit and tho Income-tas 
authorities consider this 'as a profit deri- 
ved from its business. 

It is argued by Mr. K. S. Krishnaswam^ 
Iyengar, that the firm’s business wa' 
only money-lending and no profit rea 
lized by tho sale of fche properties gob ir 
satisfaction of tho debts due to the firn 
can bo said to be profit made in . 
course of tho firm’s business and so it 
inot liable to ho taxed. Reference is ma 
® Ca/ies 426. Wo do not thi 
jthat any general rule can be laid doi 
'm these cases. One has to see what 


the course of and though tin 

business is lalu-ll- d iiMncy-londinj. 
business, if as a nnitt'.n-t>l fact, Ihopii) 
fits were gonorally gut liy Lakinu land^ 
in satisfaction of dchts >|ii(> and sidling 
them for jirotits laiei' on, sutli puiii- 
must no doubt lo considomd asdni ivfd 
from such business ami (annol escajiu 
taxation by saying that tho profits haw 
nothing to do with tho l)^lsinc-^s of the 
firm which was mcroly nioiioy-londing. 
The finding of the income-lax authoi iLies 
is that the profits represontod the jiioliis 
of tho business and arc not, as was con¬ 
tended, accretions of tlie cajtital. l-’in- 
thev this case is analogous to that of a 
pawn-broker who lends out moneys on 
articles received as pledges which lie 
sells in satisfaction of the amount due to 
him and realizes profits. It cannot he 
said that the profits realised from such 
sales do not amount to profits derived in 
the course of tho business. 

In these circumstances we cannot say 
that the profits realized from the sale of 
the properties got by the firm in satis¬ 
faction of debts due to it were not got in 
the course of its business and that they 
were accretions of the capital. These 
were really profits which acciued in tiic 
course of the business and are thus tax¬ 
able. The petitioner is entitled to costs 
which we fix at Rs. 250 on each of the 
petitions. Tho advance paid by him of 
Rs. 100 will be refunded. 

0. P. No. 169 of 192S. 

Our order on point 2 in the above 
case liolds good in this also and wo dis¬ 
miss it. The assessee will j)ay Rs. 250 
as costs of tho Commissioner. 

P.R.S./d.D. licfercncc ansxtercd. 
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Special Bench 

Kumaraswami Sastri, Curgenven 
AND Walsh, JJ, 

0. 72. il7. 0. 37. S. P. Lok^hfnanan 
C/ie22iar—Petitioner. 

V. 

Commissioner of Income-tax, "Madras —• 
Respondent. 

Original Petition No. 179 of 1928, De¬ 
cided on 15th October 1929, on reference 
by Income-tax Commissioner, Madras. 

* Income-tax Act (1922), S 4 (2) (vii) 
— AMet.ee in lati^faclion of loan taking 
from debtor money debti, mortgage items 
and rubber plantations — Loss incurring in 
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first two businesses — Rubber plantations 
sold at profit -Assessee getting deduction as 
business loss on the loss incurred on the first 
two items—Income-tax authorities assessing 
on the profit made in sale of rubber planta¬ 
tions—Assessment held to be correct. 

Tlic assoss'* was a money lender and in 
course of his business lent money to one S. S. 
tailed in luisincfs and discharged his debt to 
the assossc.'and transferred certain properties 
t(,' him consisting of moneys due on simple 
inoncv del'ts, moneys due on mortgaged items 
and also soin.“ rubber plantations. As regards 
monovs due f>n simple money debts the asses¬ 
ses recovered a snialler sum than the amount 
for \vh ch ihov were transferred and got a re¬ 
duction of inciiine-tat on this deficit. As re¬ 
gards the mortgaged items also he was not able 
lo recover the amounts for which they were 
inorti-ageii and got a deduction for that deficit. 
As regards the luiliber estate it was sold at a 
l)rofit. The Income-tax authorities treated this 
profit as mad'‘ in the course of the business 
and as.scsscd the assessee to income-tax there¬ 
on. 

ileU : having regard to all the facts there 
was ample evidence for coming to the conclu¬ 
sion that this profit must be treated as part of 
the business profit aud the income-tax authori¬ 
ties were right in assessing the assessee for the 
same : A. i. ll. 19^4 Mad. 208 (S. jD ), Cou$. ; 
7 -Tfl.r. Cus'cs 15j ; 11 Tax Cases 297 and 2 Tax 
Ca.^eb, Rel.r,,. [P 123 C 2] 

li. Kesava Ai:ian(jar—iov Assessee. 

2/. Patanjuli Sastri — for Commis* 
sionor of Income-tax, Madras. 

Judgment.—In this case the facts are 
shortly those. The petitioner carried on 
business in money lending in Madras. In 
the coinso of business, one P Ti. N. K. 
8ubrainaniaui Chetti owed him about 
Rs. 50,000. Subramaniam Chetti failed 
and to discharge his debt ho transferred 
certain properties to the petitioner for 
26,000 dollars. The items transferred 
consisted of moneys due on simple money 
debts, moneys due on mortgage items 
and also rubber plantations. As regards 
moneys due on simple money debts the 
petitioner recovered a smaller sum than 
the amount for which they were trans- 
fened and ho wrote off Rs. 5,733 in the 
accounts and claimed that this was a 
business loss and got a reduction of in¬ 
come-tax. As regards the mortgage 
items, while a certain portion of the 
mortgaged property was recovered, he 
was not able to recover the amount for 
which they were assigned and he also 
claimed it as a business loss and got a 
deduction. As regards the rubber estate 
it was sold at a profit and the question 
IS whether that profit is taxable as part 

of the profits made by him in the busi- 
ness. 


The contention of the petitioner is 
that this was an isolated transaction, 
that it cannot ho said to form part of 
his business, that any profits on resale 
was not profit made in the course of 
business and that therefore it is not tax¬ 
able. The Income-tax Commissioner’s 
view was that having regard to all the 
facts of the case, it should be treated as 
a profit made in the course of business. 
Tlie questions referred to us are : 

“•'(a) whether the Assistant Commissioner 
is right in bolding that the present case 
is outside the piinciplo of the decision in 
Board of Rcrenjfe *v. Arunachaiam Chetliaril) 
aud (b) whether on the facts of this case the 
assessment of the sun; of Rs, 48,739 is legal?” 


The decision in Board of Bevenve v. 
Arunachellam Chettiar (1), was that it is 
a (luestion of fact in each case whether 
certain stray transactions of a merchant 
are really part of his business so that 
the profits arising therefrom can be 
taxed as profits arising from bis busi¬ 
ness. It was held there on the facts 
that profits that accrued to a banker 
and money-lender from certain stray 
speculative purcliases and sales of dollars 
in the Straits Settlements were taxable 
as profits arising from his business and 
w'erc not exempt from taxation as aris¬ 
ing from occupation of a casual nature 
within the meaning of S. 3 (2) (viiib 
Income-tax Act of 1918. The facts which 
we have set out show that these rubbei 
plantations were got by the 'petitionei 
in order to liquidate a loan made by him 
in the course of his money-lending busi¬ 
ness. So far as tlie items which went o 
liquidate this debt are concerned, tb®y 
consisted, as already stated, of some 
simple money debts, mortgage items and 
this item of property and they 
clubbed together in an account calle 
' Thundu Kauakku.” This account was 
part of the business account and only 
formed a separate ledger heading there. 
In dealing with this transaction of the 
re-sale of the rubber plantations we 
must take into consideration what be 
did in respect of all the three items 
which were taken together to discharge 
the debt. It does not appear that ^bere 
was any separate treatment as regal’ ^ 
this item. They were all brought 
Thundu Kanakku ; as moneys were rea¬ 
lized they were credited to the gener 
account as moneys realized in thejiourse 

(1) A.I.R. 1924 Mad. 208 = 47 ^i^d. 107 (3.B-). 
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of the liquidation of tho debt ; and they 
were brought in the business account. 
When there was a loss in two of tlio 
tranactions the loss was claimed to ))0 a 
deduction out of the business accounts. 
So that, as regards the other two items, 
it is clear that they were treated as loss 
arising from tho business and as a busi¬ 
ness transaction. There ^Yas nothing, so 
far as we can see. in the accounts which 
distinguished this item from tlie other 
two items which were got by the peti¬ 
tioner. On the contrary we tind that 
the expenses of the rubber estate were 
debited in the business accounts, tlie 
income therefrom was also credited in 
the business accounts and the profits, the 
excess of income over the expense, was 
shown as business profit made outside 
British India in the return. So far as 
the contention that this was an isolated 
transaction is concerned, there is nothing 
in the authorities to show that the pro¬ 
fits of such a single transaction cannot 
be treated as part of the business profits. 
On tho contrary, thei*e are cases where 
profits of a single transaction have been 
treated as part of the business profits. 
We may refer to the case in 7 Tax Cases 
125, where the principles governing such 
cases have been enunciated. In that 
case, a company which was doing busi¬ 
ness as selling agents for colliery tom- 
panies and also as commission agents, 
for purchase of trucks, purchased certain 
trucks for tliemselves and made a profit 
out of it. The question arose whether 
this was a profit made in tho course of 
the business. Bankey, J., deals with the 
question raised and he puts the matter 
clearly as follows : 


In my view there is no question of law 
really in issue here. The law seems to me to 
bo perfectly well ;settled, and the only ques¬ 
tion one has to determine is which aide of the 
line this transaction falls on. Is it, as Mr. 
on ‘he nature of capital profit 

Atfeo^/n ? Or-is it, as the 

Attorney General contends, a profit made in 

not company’s busi¬ 

ness. Now that is very largely, as I think a 
question of fact again.” ’ 

Thon, tho learned Judge refers to cer¬ 
tain circumstances and gives reasons for 
holding that it is part of the business. 
The learned Judge observes : 

" I do not think it is possible to say that the 
ruore fact that it was an isolated transaction at 
once takes it out of the category of chargeable 
property. I thiu^ in most coses an isolated 
transaction does not fall to be chargeable, but 
I think you have to consider the tr.insactioo 


and you oami' ‘ 1 i v i'. ; , iu.;'.tor of I.iw 

without I (1 t'l ;!i ' ; ji-cu;!:• • ■ i,. that in 
this case the r -J.MiO is ,i..t l ii < i; r iM '," 

i his is also Mk' rMi'i id i.ln' itccisi.in 
in 11 Tai whoN al- > il was 

an isolatoil Irans.itLinn. vhI tin- is also 
tlie pi'incii'lo laid iluwn in '1 hi' ('.im's' 
8 wliei'O a Ci'ttoii nuncliaiit hai'i'oinl in 
liquidate llu* allaiis o( aii"'lit'i' I'otion 
merchant wlio I'aik'il ar.d ni.nio a lai 




profits as coir.missicm ami i- was hcM 
that it was I'loiit ina(l<‘ in tin' (oui-e id' 
liusiness. The question is n-t in this 
case wlietlier the jietitinm r inli’othd ii. 
sell it at a pidlit hut, whoihei, havln;-: 
regard to all tlie facts and tho way in 
avhich he treated tliis pioptiby ainl the 
other two items which w ere {;ot h\' liim 
in discluwgc of the debt and having re¬ 
gard to all tlie attendant facts, it can be 
said that this was jiait ol the hii-iness. 

We cannot say in this cast' tlu-ro was 

no cvidenc<‘ luloi'c tin? Cumnii^sion<'i' ol 

Income-tax, liaving regard to all the faci- 

set out, lor coming to llu' conclusion 

tliat this must be Ireatei! as \ai t ol the, 

• 

business profits and, as there was evi¬ 
dence to justify his conclusion, it i*- 
difficult for us to liold tlial he was w !()ng, 
in making the assessment. e thcu'loie| 
answer the reference by stating that thC| 
Commissioner w'as right in assessing the 
petitioner in the manner he had done. 
The petitioner will pay Rs. 250 the costs 
of the Commissioner. 

P.R.S.B.K. licfercncc anneered. 
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Special Bench 

KUMABASWAMI SASTBI, CUItGENVEN 

AND Walsh, JJ. 

E. M. V. E.M.Virappa Chettiar— 
Petitioner. 

V. 

Commissioner of Income-tax, Madras 
—Respondent. 

Original Petn. No. 262 of 1928, Deci¬ 
ded on 15th October 1929. 

^ Income-tax Act (1922), S. 10—Firm 
purchaiing lands and selling them after six 
years at profit — Income-tax Officer cannot 
tax profits, under business, unless there is 
legal evidence. 

Ordinarily profit arieing out of an isolated 
transaction outside the scope of tho busiuess 
does not fall to be chargeable as a business pro¬ 
fit. Where therefore.firm a purchases property 
and sella it at profit after six or seven years, 
tho Income-tax Officer cannot treat tho diffa* 
fence in prices as a business profit and cannot 
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(!ix thrill ill tlio absence of legal ovidencs that 
i', is prortb out of business ; li(]i\iOn SeCu. IhL 
V. O'j i- 7 Tar Casfs li'j, fifl- on. [V li4 0 IJ 

K. Rajah Iyer auJ 1 . Uamasuarni 

Iyer —lor Assessee. 

1/, Palanajiifi Sastri — tor Kespon- 
<lcnt. 

Kumaraswami Sastri, J. —The ques¬ 
tion referred to us is, whether there 
IS any evidence to justify the finding 
that blic purchase and sale of lands 
forms<l part of any business wliich the 
assessed was carrying on. The income- 
tax OlVicer in this case proceeds 
on what he says is a well known 
f.i'jt tluit in tlie course of their business 
aliroad and as a part of it Nattukottai 
('hettis purchase land and otiier proper¬ 
ties when they are cheaj) and hold them 

until such time as thev are able to sell 

• 

them at a good price and that during the 
])eriod those proiierties are in their pos¬ 
session the income derived, if any, on 
the one hand and the expense of main¬ 
tenance, if any, on the other, are includ¬ 
ed in their business accounts. In the 
present case, there is no evidence afford¬ 
ed by the books that the income deriv- 
ed and the expense incurred were includ¬ 
ed and made jiart of the firm’s business 
accounts. All that appears is that these 
Chettis purchased one item of property 
in 1919 and another item of jiroperty in 
1924 and that these were sold in 1926- 
27. On this fact and on this general 
presumption which the Income-tax Offi¬ 
cer thinks fit to draw in these cases he 
has treated the difference in prices as a 
business profit. 

There is no evidence about what was 
done with the income. The books are 
nob boforo the Income-tax Officer and 
there is nothing to show that the income 
and expenses were, as a matter of fact, 
brought into the partnership accounts. 
There is nothing to show that the pro- 
jfits wore made by the operation of the 
petitioner's money lending business and 
were not in the nature of capital profits 
on the sale of au investment. As pointed 
out by Sankey, J. in Beynon & Co. Ltd. 
V. Oog, {l) ordinarily profit arising out 
of an isolated transaction outside the 
scope of the business does nob fall to be 
chargeable as a business profit. On 
these facts we are not prepared to say 
that there is legal evidence on which the 
assessee can be assessed on the ground 

(l) [19l7j 7 Tax Oasaa 125. 


that it is part of the profits of the busi-1 
ness carried on. The petitioner will bel 
entitled to his costs, Rs. 250. 

I’.p.s., v.s. Reference answered. 
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Special Bench 

Kum.\ras\v.\mi Sastri, Curgenven 
.\ND Waush, JJ. 

Conimr. of Income-tax, iliarfras-^Pefci- 
bioner. 


V. 

-•1. Sui)i)aii Chettiar & Co. —Respon¬ 
dents. 

Original Petns. Nos. 244 of 1928 and 
10 of 1929, Decided on 18th Octo- 
her 1929. 


^ (a) Income-tax Act (1922),S. 10 
As$6$$C6 owning number of buiineiiei At lit 
C’and Z>—Profits and gains of business i 
insufficient to cover full depreciation - 
Excess depreciation can be seloff ag^ns 
profits and gains of other businesses in B, 0, 

and D. » k i 

Where the assess2G owns El number ot tiusi- 

nesses .1, B, C and D, and tho profits and gams 

of business .4 are iusufticient to cover the lu 

depreciation admissible under S. 10 (*) v’’. 

the Act on the machinery, plant, etc., used o 

the purpose of that business the 

ciation can be set oti against the profits a ^ 

gains of tbo other businesses, I'p li 

(19a) 1 Ch. 9-2, Ref. o® 

(b) Interpretation of Statutes . 
cannot by implication withdraw main pr 
vision. 

A proviso to a section should 
implication withdr.vw any part of 
main provision has given; rpj25C 21* 

Oit* ^ ^ |A 

(c) lncome*tax Act {1922)) » 

Proviso, (b)—Meaning of “any business * 

“ profits or gains.” ,, .t- 

If “ any business ” in S. 10 (l) means all 
businesses put together, then in proviso t 
“ profits or gains” will mean the 
profits or gains of all tho businesses tOK®* ' 
A. /. U. 1924 Mad. 474 and A. 1. R. l92.» "• 

65G. Rel.on. [P 12 GC IJ 

A/. Patanjali Sastri—iov Petitioner. 
T. M. Krishnasuami Ayyar for 
Snbbaroiia Aivar and T. P- GopO’t^' 


krishna Aiyar —for Assessee. 

Curgenven, J. —The question which 
the Commissioner refers to us is : 

Whether whore an assessee owns a 
of businesses A,B,C and '’h® j 

and gains of business .4 are insufficient to co 
the full depreciation admissible 14^^ 
b. I0(2)(vi) of the Act on the 
plant, etc., used for the purpos3 of that ^ 
ness, the excess depreciation can be 
against the profits and gains of the other 
nesses B, G and D ”? 

The assessee is an unregistered n* 
carrying on the business of (1) 
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and vice, (2) money lending, (3) Soda 
factory, (4) vice-mill, (5) foreign liquor 
shops, and (6) motor service, The pro¬ 
fits of the last named, the motor service, 
for the year to which the assessment 
relates, amounted only to Ks. 253, 
whereas the firm claimed an allowance 
of Rs. 10,542 on account of depreciation. 
Under S. 10 (2) (vi) of the Acc, in com¬ 
puting the profits or gains of a business 
allowance may be made, within certain 
prescribed limits, in respect of deprecia¬ 
tion of buildings, machinery, etc., and 
the question we have to answer is wlie- 
ther, taking this case as an example of 
the general proposition addressed to us, 
the allowance may be set against not 
only the small profit of Rs. 253 earned 
by the motor service but against the 
profits earned by the other five busi¬ 
nesses. 

Section 10, which deals with the as¬ 
sessment of a business to tax, provides 
that the profits or gains shall be com¬ 
puted after making allowances in res¬ 
pect of charges classified into nine divi¬ 
sions, examples of which are rent, cost 
of repairs, interest on borrowed capital, 
etc. Admittedly in respect of each of 
these charges except depreciation it 
is open to the assessee to include the 
whole sum which it represents in 
his balance sheet, with the result, it 
may be, that a minus balance or loss on 
the business is shown. Then, if he has 
more than one business, or even more 
than one head of income, as described in 
b. G, he IS entitled under S. 24, to set off 
the loss in the business against any 
profits or gains received under another 

head. In other words, if the charge is 

any one of those named in S. 10, other 
than depreciation, the question which 
1 10 Commissioner refers to us must, upon 
the plain terms of the Act, be answered 

however, 
depreciation stands 
upon a different footing from the other 
allowances, and, as an indication of thfs 
our attention 18 directed to proviso (hi 
undo.- Cl. (Vi), 8.10 (2). It 


for iloprooi for lljo fi»ll(>\viri^ y^uir an l 

clooiuoil to • jui'tt lO ill lb III low ihi’i*, or, if 
thi'ro is no su,*!j .iMowaui'' for t\\\' vMr, i‘ 
dOOniL'd to liO tlr‘ allow,UM- • \iMr, 

ft 11(1 so on for snoc ' ‘ liia; ; * , 

Taking tlio wuiih ‘ piotit.-i 
chargeablo for Unit\(uv' ti<‘ r ..r.l' 
to tlie profits or gains nt t li.- iai-iic; • i 
which tho depreciation occiik. ii i' . ' 
tonded tliat this jivoviso allow-; onl\- .m. • 
way of treating tlie cliaige : liiaf . 
much of it as cannot be n-'utr.ili "d I ■, 
profits must nob liguroas an adi. tl 
but must be carried forwaid in' i I ho 
next year’s account. But ncitlui lo in 
the language used, nor from any g' ln i tl 
considerationsarising from tlie nature 
of the charge are wo satisfied that tins 
construction is correct. Bub fur tlio 
proviso, depreciation stands upon tho 
same footing, and should, so far as any 
intention to the contrary apiiears, bo 
dealt with in the same way, as the other 
charges enumerated in tlie section ; and 
it is a well known principlo of consLi ac¬ 
tion: see (lt:*97) Appeal Cohcs fi t? tiiat a 
proviso should not by mere iinidication 
withdraw any part of what the main 
provision has given. Wo do not tliink 
therefore that upon the terms ol the 
section an assesseo is precluded from 
adding the whole charge for depreciation 
to his other business chargos, even 
though the result is to show a los-, and 
then claiming under S 24, to set oft' tho 
loss against profit from some other 
source. Nor have we been shown that 
there is anything in tlie nature of this 
allowance for depreciation to render such 
a course inadmissible, Tho learned advo¬ 
cate for the Crown argues that it is nob 
a business expense or loss, but rather a 
sum set apart to make good a loss of 
■capital. There is an observation in (iOll) 
1 Ch. 92 that depreciation is a business 
loss. That, however, was not an income- 
tax case, and no doubt there may be a 
business loss of capital as well as of pro- 
fibs. We do nob propose bo pursue this 
line of inquiry further, as wo have heard 
nothing in any sense conclusive upon the 
point. But it may be obseiwed that a 
„ close analogy exists ’ between money 

cannot bo given to anv Bpent upon repairs to buildings, machi- 

being noT-ofltl Ir g«iile^rh»°Bei"bfe M 

year, or owing to the profits or gains cLio of depreciation of such things, and that 

able being less than the allowance, the discover there is no 

nKT® the allowance to which reason to treat differently the allowances 
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We have dealt with the tiuestion on 
the footiiit* that the words ■'hiisiness’’ 
and **any business" occurriij;^ in S. 10 (1) 
relate only to the business in which the 
depreciation occurred,-"in this case tho 
motor service. If, however, we construo 
I ’any l)usines8 ” as meaning all the busi- 
inesses put together, which was tho con- 
|striiction put upon it in Comvti'^sioner of 
\lnc'-‘me-tn r, Madras v. Arunach dam 
\CheUiar (L), then in proviso (b) profits 
ior gains ’ will mean the aggregate profits 
jnr gains of all the businesses together,and 
we need look no further for an answer 
to the question proposed bo us. 

This construction has been adopted in 
a case recently decided by tlie Lahore 
High Cniu-t (.1. I. R. 1929 Lah. 5oG), 
whoro the same question arose in a 
slightly more extreme form and was 
decided in the same manner. 

Our answer to tho question referred 
]to us is in the alVirmative. Tho respon¬ 
dent will receive tho costs of this appli¬ 
cation. Vakil’s fee Rs. 250. Deposit to 
be returned. 

O. P. No. 16 of 1929 is not pressed and 
is dismissed with costs. Vakil’s fee 
Rs. 100. 

P. U.S./v.s. Reference answered. 

To A. I. K. l'Jl\ Xlad.l71=4rjfad7^”(STB0i 
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Special Bench 

Kumauaswami Sastri, Curgi-nven 
AND Walsh, .TJ. 

P. L. M, P. L. Palaniappa Cheliiar — 
Petitioner. 

V. 

Commr. of Incomedax, Madras —Res¬ 
pondent. 

Original Pebn. No. 168 of 1928, De- 
cided on llbh October 1929. 

Income-tax Act (1922), S. 34, proviso— 
Rats sought to be raised—Determination of 
correct taxable income afresh is not neces¬ 
sary. 

In a ca.'?e whore tho rate is sought to bo 
raised under S. 34 of the Act, an Income-tax 
Oflicor is not bound todetermiuo afresh the cor¬ 
rect taxablo iucomo of the assessoo. [P 127 C 1] 

B. Kesava Inengar—iox Assesses. 

M. Patanjaii Sastri for Respondent, 

Kumaraswatni Sastri, J.— The ques¬ 
tion we are asked to answer is : When 
an Income-tax Officer takes action under 
S. 34, Income-tax Act, for the purpose of 
raising the rate of tax on the ground 
that the rate originally fixed was too 
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low, is not the Income-tax Officer bound 
to re-assess the income, that is, to deter¬ 
mine afresh the correct taxable income 
of the assessee ? S. 34 refers bo income 
escaping assessment and it provides that 
in such cases it may either be that the 
income has escaped assessment or has 
boen asses.sed at too low a rate—the In¬ 
come-tax Officer may serve on the person 
liable to pay tax on such income, profits 
or gains, or, in the case of a company, 
on the principal olficer thereof, a notice 
containing all or any of the require¬ 
ments which may be included under sub- 
S. (2). S. 22 and may proceed to assess 
or re-assess such income, proQbs or gains 
and that the provisions of this Act shall, 
as far as possible, apply accordingly as 
if the notice were a notice issued under 
that subsection. Then there is a pro¬ 
viso that the tax sliall be charged at the 
rate at which it would have been charged 
had the income, profits or gains nob 
escaped assessment or full assessment as 
the case may be. It is argued for tho 
petitioner that under S. 34, where the 
rate at which tho tax is levied is sought 
to be raised, the Income-tax Officer is 
bound to begin proceedings again as re* 
gards assessment and in fact proceed aJ 
if there is an enquiry in respect of not 
only of the portion which has escaped 
assessment but of all the other items 
also ; and reference is made to Ss. 14 
and 16. It is argued that, when there 
are various heads under which a person 
returns his income, if in respect of one 
of those heads, owing to an omission or 
under-estimation, he has been taxed a 
a certain rate which is subsequently 
found to be incorrect and notice is gW®® 
to him under S. 34, the Income-tax ^ni¬ 
cer is not to conffne himself to that por¬ 
tion which has escaped assessment bu 
he is to begin again as if the notice sen 
was a first notice sent to the assessee to 
return his income. We do not thm 
that S. 34 requires any such thing to he 
done. S. 34 refers to a specific case, 
namely, the case where an income c!ia»* 
geable to income-tax has escaped or 
been assessed at too low a rate. It ciay 
escape assessment leaving the rate un¬ 
changed, in which case it is only t e 
amount of the assessment that will have 
to be raised owing to the rise in the ta^* 

able income, or it may escape assess 
ment in such a way that, if rectified,' 
would take the income beyond a certai 
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non-compliance of notice issued under S« 
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rate ; for example, it may give the figure 
to be over Rs. 40,000 in which case it 

will be assessed at 0 - 1-6 instead of 
0 - 1-0 and the rate will therefore be 
higher. Where the rate is in question 
jtho enquiry need nob, under S. 34, go 
beyond the facts on which the raising 
■of the rate depends. When the assessee 
is given notice to show cause why the 
tax should nob bo raised because of an 
litem having escaped assessment he is 
entitled to show that, as a matter of 
fact, there has been no omission and 
that the original rate is correct. We 
do nob think that S. 34 requires the 
whole thing to be re-opened and every 
litem under which income-tax is charged 
to bo considered afresh and a fresh as¬ 
sessment levied. In one sense, of course, 
he must fix the taxable income to enable 
him bo fix the rate, bub he is nob bound 
to re-opon the items which are not in 
question or which have become final and 
start proceedings again. We think ho 
is only bound to confine himself to tho 
particular item which has been omitted. 
Our answer will therefore be that, in 
case where the rate is sought to bo 
jraised under S. 34, Income-tax Act, an 
'Income-tax Officer is nob bound to deter- 
,mine afresh the correct taxable income 
lot tho assesaeo. The petitioner will pay 
Rs. 2 j 0 tho costs allowable* 

P.K.S./v.s. lieference answered. 

^ A. I. R. 1930 Madras 127 
Special Bench 

Kumauaswami SASTnr, Curgenven 
and Walsh, JJ. 

Madra.s~ Peti- 

Re8p"onf„n(: 

lli 

fi-a on non.c.„.pli.„„ of .uch nil/co 

A cotnlflnod notice ander 8« 59 row J nn , , 

» IM . f’’ ° 2] 

^ •DMneome-Ux Act (1922) S 2 ^ M\_ 
A«...ce .ubaUUng rcl„r„ under S 22 2 ^ 

under S. 23 (4) i. iu.Hfied'l" 


22 (4). 

In respect of an assosaoe who has submitted 
a return of hie income under S. ‘22 (2), a notice 
issued uuder S. 22 (4) is valid so as to justify 
an assessment under S. 23 (4) in tlio event of 
non-compliance of tho terms of the notice : 52 
Mad. rJ4, Helen. [1» 127 0 2J 

A/. Patanjali Sastri—iov Petitionin'. 
K.V. Krishna.swmni Iyer, V.linja- 
gopala Iyer T. V. liainiah~loY As¬ 
sessee. 

Kumaraswami Sastri, J. — Tho 

points referred to us for decision are, (!) 
whether a combined notice under Ss. 23 
(2) and 22 (4) is a valid notice, and wlie- 
ther on a non-compliance of the terms of 
such a notice, an assessment under B. 23! 
(4) could be justified and (2) whether in] 
respect of an asseosee who has submitted 
a return of his income under S. 22 (2), a 
notice issued under S. 22 (4) is valid so 
as to justify an assessment under S, 23, 
(4) in the event of non-compliance of the' 
terms of the’notice ? 

As regards the first point we think it 
is covered by authority. Titat a enm- 
bined notice may be sent has been held 
in In re, Harmukhrai Dulichand ( 1 ). In 
the matter of Chandra Sen Jnini (2;,, 

Commr. of Income-tar, IJurviav, U, M\ 
P.Chettyar Firm i^)-And Ham Kuiai. 
das payri v. Commr. of Income-tax, Ben^ 
(jal (4). 

The second question lias, wo think, 
been practically answered iu Hama, 
swami Chettiar v. Ommr. of Income-tax 
(u) at p. 202 {of 52 Mad.). If a combined 
notice can be issued, there is nothin^T to 
prevent the Income-tax Ollicor from 
sending a notice, as ho iias done, in 
torra B. requiring the production of 'ic i 
counts which he wants to bo produced 
and arc specified on the back of' his 
notice and also requiring the person to 
appear personally Now, i„ caL who e 
a person appears but does not prod.'co 

he accounts ho .s asked to produce we 
think tho penalty under S 2'1 f il « ' i 
applied. It is not necessarv fl,L \ 
notice should be sent under B. 23^(2) hT 
cause under S. 23 ( 4 ) nnv rx., / . 
defaults is sufficient to att -act the 
vision that the Income tax On- 
assess on the best nf i • can 

-rr--—--!-J±LJ)^iil)naswam i 

y a: 1; 

3 A. I. R. 1929 r"u„ ^r.:? 385. 

,4 2 Ind. Tar. Cas. 324 =8 (f-B.). 

' “■ “Ad. Cte52 M,ad. 194 ,r „ , 
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Aiviir, as wo take it, is. where a return 
has been siibinitted and even in cases 
where the Income-tax Oflicer acts under 
S. 22 (1) and wants the inoduction of ac¬ 
counts, he must still i'Suc a notice under 
H. 28 (2) and act after issuing that notice. 
That is reading into S. 28 .(4) what is 
not there. An Income-tax Officer is not 
l)Ound to make \\\i his mind the moment 
ho receives a return as to w'hether ho 
accepts it or not; it is open to him be¬ 
fore lie deals with the question to call 
for the production of accounts and, as 
the accounts have to he proved bv some- 
body, to call the a^sessee to appear in 
person. If the assessee appears in per¬ 
son but does ni.it i roduce the accounts 
tliore is no iva.-on to say tiiat the pe¬ 
nalty under S. 28 U) is not attracted 
simply because another notice has not 
been sent under S. 23 (2) ashing him to 
attend olhce and produce or cause to be 
produced any records which he may rely 
on in support of his return. This would 
presuppose that the Income-tax Officer 
must work up his mind at once one way 
or the other and then act and that he 
cannot susiiend that judgment until he 
calls for the person assessed to substan¬ 
tiate his return or calls for the accounts 
to substantiate his evidence. 

Wi- think both these questions have to 
he answ’eved against the petitioner that 
a combined notice is valid and that an 
assessee can ho assessed under S. 23 (4) 
in the event of non-ccmpliance with the 
terms of the notice requiring the pro¬ 
duction of accounts, which the Officer 
ill law entitled to call ujjon him to pro¬ 
duce. The petitioner will pay the costs 
of the reference. Es. 250. 

I'.R.S./v.s. uffirvxaliveUj. 
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CUUGENVKX, J. 

Kendasami Chetti and others — Peti¬ 
tioners—Accused. 


Emvern —Opposite Party. 

Criminal Eevn. No. 595 of 1929, and 
Criminal Eevn. Petu. No. 542 of 1929 
Decided on 9th August 1929, against 
judgment of Joint Magistrate, Dindigul, 
ill Criminal Appeal No. 11 of 1929. 


C (3 of 1830 

7— Common gaming house ” exolained 

"Cenmon gaming houso”’ moans a nlaco* 
public resort-whore a nnmhar of porsonUi 5. 


vited to congregate for the purpose of gam¬ 
ing: .1. I .R. 19J4 Mad. 729, Rel. on.) 15 Mali. 

Foil. [1^ lie C 2] 

T. T*. Bamanatha Ayyar and T. S.. 
Veukatdrama Ayyar —for Petitioners. 

Order.—Petitioner 1 has been con¬ 
victed under Ss. 6 and 7, Towns Nui¬ 
sance Act, Madras Act 3 of 1869, of 
keeping a common gaming house and the 
remaining petitioners under S. 7 of gam¬ 
ing therein. The expression “common 
gaining house” has not been deBned in 
the Act; and although a definition of the 
term occurs in S. 3, City Police Act, I 
think that following two decisions of 
this Court one unreported and the other 
reported as Chinniah, In re (1) the mean¬ 
ing to he attached is substantially that 
contained in 15 Hals. 584, namely a 
place of public resort where a number of 
persons are invited to congregate for the' 
purpose of gaming. As regards the evi-1 
dence of the prosecution witness P. W. 
3, upon whose information the Sub- 
Inspector took action, states with refe¬ 
rence to the place in question that he 
had seen the accused and othei'S also al¬ 
ways gaming with cards, betting money 
and gambling, that' accused 1 
collecting Rangii Kasu (which is some 
kind of levy) for all such plays, that 
gaming went on there day and night 
and that whenever he passed by when 
going to work he saw the accused 1 and 
others gambling. Evidence to the same 
effect was given by P. W. 6, and the 
Sub-Inspector himself (P. W. 1) stated 
that he had information that accused 1 
was keeping a common gaming house and 
that gambling was going on there. Ite 
made a raid with the result timt all the 
accused were found inside the compound 
gamliling with cards and money. 
soon as they saw liim they attempted to 
run away. I do not think that any 
otlier inference is possible on this evi¬ 
dence than that which has been drawn 
by the lower Courts, namely that ac¬ 
cused 1 was keeping the gaming house 
and the remaining accused were actually 
caught when gambling there. In these 
circumstances I can find no reason to 
■interfere with the conviction. I dismiss 
tlie petition. 

R.R.s./p.fi. Peiilion dismissel 



(l) A. I. R. i924 Mad. 727=17 Mad. 42d._^ 


1930 


PiTCHAVYA V. Vi NKATAKUisiiNAM^ycn u:lu Madras 

Judgrhent.—Tlii'? uiil; 

of :i siiili liU'il ini.lfv S, ‘t‘J. (’ivi\ 1‘. C., I«y 

. . t •. I I < 1 * « .^ 


A. I. R. 1930 Madras 129 

Kumakaswami Sastri akd 
Walsh, JJ. 

(Pari(r»r) ritc'iatjya and anotha 
Plaintiffs—Appellants. 

V. 

(Du'i) Venhatakrishnamacharfu and 
ofJii’rs—Defendants—Respondents. 

Appeal No. 418 of 1924, Decided on 
13th September 1929. against decree of 
Addl. Sub-Judge, Bapatla, in Original 
Suit No. 8 of 1924. 

(a) Civil P. C.. S. 92-Scheme suit — No 
relief can be granted for prayers outside 
scope of sanction. 

In a schemo suit if any prayors are outside 
the scope of the sanction given under S. 02, 
no relief c.an be granted with reference to 

them •. U 148, Bef. ? 

(b) Civil P. C., S. 92-Object of S. 92 is 
to safogusird not only rights of public but 
also those of institution and trustees. 

The object of requiring sanction or permis- 
sion before suits are instituted under S. 02 is 
to safeguard not only the rights of the puldic 
but also the rights of the institution and tho 
trustees. Tho suit b^jing a representative suit, 
it is necessary to see that tho persons who 
come forward arc persons who have an in¬ 
terest in tho temple and persons who can be 
safely entrusted with the conduct of the suit. 

It is also for tho benefit of tho institution and 
of the trustees because it affords a safeguard 
against impecunious improper persons coming 
as plaintiffs and involving tbo trust in litiga¬ 
tion and expenses and it is also a safeguard 
that the persons are substantial persons from 
whom if tho suit fails tho costs can be reco¬ 
vered and not merely men of straw : 21 Bom. 
257 and 38 Mad. 1192, Rel. on. (P 131 0 1] 

:^(c) Civil P. C., S. 92—Statu* and posi¬ 
tion of those who come forward to repre¬ 
sent community must be considered before 
giving sanction under S. 92—Notice shojld 
be issued to trustees or institution. 

The authority giving the s.vnction must con¬ 
sider the various aspects before giving the 
sanction and one important consider ition 
should be as regards tho status and position of 
those who come forward to reprcs'mt the com¬ 
munity. It would bo more desiralilo, before 
giving tho sanction that notice should be given 
to the institution or tho trustees although it is 
not obligatory. [P 131 C 1,2] 

❖ (d) Civil P. C., S. 92~Suil by some only 
of persons to whom sanction is given dees 
not lie. 

Where permission or sanction is given by 
name to more than two persons, that power 
should be exorcised by them all ; and a suit by 
some only of tho persons to whom sanction is 
given under S. 92 will not lie : 29 if. L. J. 
231 and 38 Mai. 1192, Rel. on. [P 181 C 1] 

Advocate General and P. V, Vallabha- 
charlu —for Appsllants. « 

S. Varadachariar, V. Govindaraja- 
chari, K. Kameswara Rao and K. Vt?- 
wanatha Sastri^iov Resjpondonts. 

1930 M/17 4 18 


two plaint !l'U who ohlain. d the. sand ion 
of tho Collector. Tin' C.dh'd i>r s sani’- 
tion which is hh'J as I. ;. in the ca-^o 
runs as lollows ; 

“ iiiub'r S. I'. ( is 

granted bi) the tlnei'I'. i'-oir; l v t) 

bring a Pchome suit, in >'f (•!)-■ .yii i .; cf 

tho temple of Sivo V.irid V.n n "i 

I’cdapnllivaru vill.igi-. Kopoll' i'.ihil;, wlii h 
are reported to be mi'mui.iged t.y l.li.- pi.-i-it 

trustees •. 

(1) Kavat.i Venkata Suliranianyam 
(i) Davulnri Pichn\y v 
(3) Kosarajn Reddivyya. Time six numih s 
The Tahsildar. Repille. will pkasc r. ■- - lie 
result at the end of the period.” 

Tiii.s sanction was ohtained wilhniit 
notice to the defendants hut this makes 
no difference as regards tho validity dI 
tho sanction. Having got tlie sanction, 
two out of tho three persons namely. 
Piehayva and Reddayya filed the suit. 
Tliough tho sand ion was only given to 
bring a sclu'ine suit, the I'layers in tlio 
plaint were: (l) forasdierne to ho framed 
for the general nianagoinent ol tho 

temple ; 

(2) for the removal of defendants I 
to 10 ; 

(3) for tlie appointment of new tru>lees 

(4) for an order vesting tlie tomplo 
properties in the trustees appointed l>y 
the Court ; 

(5) for the appointment of a receiver 
and other reliefs. 

Obviously, except the first prayer, all 
the other prayers are outside tlie scope 
of tlie sanction. No relief could liavc 
l)een granted witli reference to them : 
see Svinivasa v. Venkata (1). 

Yenkatasubramaniam wlio was tlio 
first of tlic three persons to whom sane- 
tion was given did not join as a plain¬ 
tiff and he was impleaded as defendant 
11. It is alleged in para. 12 of tho 
plaint that defendant 11 was added as 
a pro forma defendant as lie is not at 
present available to join as plaintift. An 
application is filed before us to transfer 
him as an aiipoUant. In tho aflidavit 
by Yenkatasubramaniam all tliat is sta¬ 
ted is that after the sanction was obt- 
ained he was obliged to leave Pedapiil- 
livaru on private business and could nob 
co-operate with the other two persons in 
filing the suit and that as ho was not 
available even on the last day of limita¬ 
tion the suit had bo bo filed by the 

(1; [1888] 11 Mad. 148. 
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othor two llo says that he al- 

Idv.xmI tlio suit to go ex parte as lie was 
willing that it should he prosecuted. 
Tii(j counter atlidavit filed denies the 
fact that Venkatasubiamaniam was not 
in Pedapullivaru on the date tiie suit was 
filed and state.-, that Die real reason 
that the present a])pellants and 


iVOKJ 


was 


Venkatasuhramaniatn applied for sanc¬ 
tion to file scheme suits lioth in regard 
to the temi>lo in question and a Siva 
temple in IVddai.ullivaiu and that Ven- 
hatasuhramaniain was interested in tlie 
Siva temple, that alter obtaining the 
sanction the aiiiiellants refused to file a 
scheme suit in regard to tho Siva tem- 
jilo, for the archal\a.s of tho temple were 
their friends and belonged to their fac¬ 
tion and that as the present aj'jiellants 
reluscd to join him in filing tho suit 
with regard to Siva temple. Venkata- 
suhramaniam declined to join the appel¬ 
lants in filing the present suit. 

Although the defendants took tho 
objection in the lower Court that the 
suit was bad because only two of tho 
three persons to whom sanction was 
given filed the suit and although issues 
were raised covering that contention 
no application was made either by Yen' 
katasubramaniam or by tho other two 
plaintiffs to transpose Venkatasubra- 
maniam as a plaintiff in the lower 
Court. 

The Subordinate Judge dismissed the 

suit. He found on the facts that no 

misconduct was proved against the de- 

fendants (archakas) and he held that the 

suit as laid was bad as two alone out of 

the three persons to whom sanction was 

given could not file the suit. In para. 10 

of his judgment the learned Subordinate 
Judge says : 

;i witnesses themsolvos liivs 

admired that the defendants have been dS 
the Nityanaivodva, Deepuathana Tirunak? 
shatralu, and Pakshotsava or Ekadasi TIfM 
.••■....s Thoy won't admit that thf ltasoto™ 

done But 

these witnesses of the ulaintiff.? nJI ^ 
partisans of the plaintifis or are 
the plaiiitins and most of tliem have rnn?®”? 
ward without summons. There is amnio 
dance on the tide of the defendants whi'er I 

He finds that the defendants are not 


liable to be removed even assuming that 
Ex. 1 creates a trust in favour of the 
dciCv. 

• . 

So far as plaintiff 1 is concerned, 
it is clear from his evidence that 
lie lias instituted this suit because of his 
enmity with the defendants and although 
in para. 8 of the plaint various charges 
of misconduct liavc been made, his evi¬ 
dence shows that some at least of the 
main cliarges are false. He admits that 
ho and all the defendants have not been 
on speaking terms for the last 16 years, 
that during this period he never asked 
tiio archakas why they were not pro¬ 
perly doing the necessary things for the 
tomjile, that for the last 16 years the 
arcliakas have not been inviting the 
karnam and the other village officials 
for the festivals, tliat defendant 1 com¬ 
plained against him for making excess 
collections as the assistant karnam of 
the village and that he lost his branch 
postmastership on account of complaints 
made by the defendants. Plaintiff 2 did 
not venture to give evidence although 
lie alleged several acts of misconduct in 
the plaint. 

We are not satisfied that the non¬ 
joinder of Venkatasubramaniam as a 
jdaintiff was due to his absence from 
the village. If his affidavit is true, he 
left the village after the sanction was 
obtained on private business and could 
not co-operate with the other two per¬ 
sons in filing the suit in the lower 
Court. He says that he xvas absent even 
on the last day w'hen the suit had to be 
filed because the sanction enured only 
for six months. If this affidavit is true, 
beyond obtaining the sanction, he took 
no part in the preparation or the filing 
of the plaint. This fact would be mate¬ 
rial in dealing with the other question 
as to xvhether the suit is properly 
framed. The probabilities point to the 
reason given ay the archakas in the 
counter affidavit being a true one. We 
do not think that sufficient reasons have 
been made out for transposing defend¬ 
ant 11 as a plaintiff even assuming 
that such a transposition would cure the 
original defect in the institution of the 
suit. W'e can find little bona fides in 
the matter.. Although the sanction was 
only for ^filing a scheme suit, various 
charges of misconduct were made in the 
plaint with a view to support the prayer 
for the removal of the archakas for 
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■which no sanction was given and 
these charges have been found to be 
false. Even on plaintiff Is own evi- 
■donce some of the charges could nob 
be sustained. Enmity with the defen¬ 
dants and nob a bona fide desire to 
safeguard the iriberosts of the temple 
seems to be the main motive for the 
suit. However, if the plaintiffs can 
have a good cause of action, motive 
would be immaterial but we refer to this 
only as a ground for nob exercising our 
discretion in the matter. 

As regards the maintainability of the 
suit we think that the suit by some only 
of the persons to wliom sanction was 
given under S. 92 would not lie. The 
object of requiring sanction or permis¬ 
sion before such suits are instituted 
under S. 92 is to safeguard nob only the 
rights of the public but also the riglits 
of the institution and the trustees. The 
suit being a representative suit, it is 
necessary to see that the persons who 
come forward are persons who have an 
interest in the temple and persons who 
can be safely entrusted with the con¬ 
duct of the suit. Even though the whole 
public are technically parties, still the 
plaintiffs who file the suit have the con¬ 
duct of the suit and very large powers 
in the shaping and the conduct of the 
suit. As a matter of general experience, 
the public leave it to the plaintiffs to 
conduct all the proceedings and to take 
the various steps necessary lor its suc¬ 
cessful prosecution. It is also for the 
benefit of the institution and of the 
trustees because it affords a safeguard 
against impecunious improper persons 
coming as plaintiffs and involving the 
trust in litigation and expenses and it is 
also a safeguard that the persons are 
substantial persons from whom if the 
suit fails the costs can be recovered and 
nob merely men of straw. If two out of 
three or more persons to whom sanction 
was given can file a suit, it may be that 
the substantial persons having got the 
order take no further part leaving the 
trustees anff the institution remediless 
as regards the recovery of costs. The 
authority giving the sanction must con¬ 
sider the various aspects before giving 
the sanction and one important consi¬ 
deration should be as regards the status 
and position of those who come forward 
|to represent the community. We may 
nn this connexion state that it would be 


tion 'that iiolici' '•hDiild lio given to the, 
institution or the U u'^lees alt hough it is 
nob ohligatory. 

In V. ('oUt'-'lor 

of Koird, (2), .Taidin and K.in i le, .f.J., 
observed . 

“TuniiiiR to India it is; otivinii^s tint tdi'’ I-•• 
quirement of fiitids;(ii l 

the tru?itoo^ aNo from vt’\;itii.iK suits, as so 
great an otlioer as the Advoeato O.-nerd will 
not sxnction suits without inniuii v aln.’Ut tho 
motives, the merits, tho exi»eiise, and siicli I'.irs 
as limitation.” 

In Vrnkatesh Mallia v. llanunja 
Htujade Sankaran Nair and Spencer, 
JJ., observed ; 

‘‘such sanctions for instituting suits against 
trustees have to bo constnu-d strictly without 
enlarging their scope, tho object of retiuiring 
sanction being to protect managers fro)u vexa¬ 
tious suits • * • • cases in.ay occur in 

which it might be inadvisable to grant sanction 
to a particular individual either on account of 
his character, personal motives, or his sol¬ 
vency, and yet if ho joined with some one whose 
very'name would be a guarantee against the suit 
being improperly conducted, a Court would be 
justified in granting a joint sanction wli-re 
it would have refused leave to the single ap¬ 
plicant.” 

Having regard to these considerations 
we think that where permission or sanc¬ 
tion is given by name to more than two 
persons, that power should be exercised 
by them all. 

So far as the authorities go, they sup¬ 
port this view. The question directly 
arose for consideration in M. B. Nara¬ 
yanan v. V. Ferumallacharyalu (4) 
where Sir John Wallis, C. J., and Sesha- 
giri Ayyar, J., held that where sanction 
is given under S. 92, Civil P. C., to more 
tlian two persons, two of them alone 
cannot sue. It appears from the facts of 
that case that four individuals obtained 
tho sanction of tho Collector under S. 92, 
Civil P. C., and that two of them alone 
brought the suit alleging that the other 
two have been gained over by tho defen¬ 
dants and they refused to join in the 
suit. The contention was that sanction 
having been given by tho Collector to 
four persons, two of them alone cannot 
sue without obtaining fresh sanction. 
The learned Judges after referring to the 

terms of S. 92 observed : 

“we think the language used shows that tho 
persons authorized to suo are all the persons to 
whom the consent has been given and not any 

(2) [1897] 21 Bom. 257. 

(3) [1915] 38 Mad. 1192=26 I. C. 202=27 
'M. L. J. 241. 

(4) [1915] 29 M. L. J. 231=311. C. 236. 
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two of tliom. Oil tlie c-ititcutic.ii, there 

might lie coJnp<'titi'':i !■ -wi-i-ii th>? v.irious p-r- 
sotis mitlioii/'.-'l *'> who IJo'i'lc', 

the provipioii for giving c.-n-ent to two or more 
person^ sliiUV:; tii.iC tiu' l.gi'litinv coJi'^i'liTe'l 
that in sonn* calif's it might m^t '^o (Ic-iiMhlo f.a- 
onlv two to «U''. In thi'=i coiim'xioii it worth 
mentioning that Romill;- V Act, iipi-ii which tlii-: 
section was fomulel, ciulli-l an\ Iw i persons 
interest'.'d to apply, and that here the legisliturc 
lias cmpowiTC'l any two <>r more persons with 
the consent of die Advoc itc General.’' 


A similar (luestion arose as regards 
tlie Religious Etidowments Act wlicro 
also sanction was nocessarv. In Venkn- 
tesha Mallia v. liainanii Heijoile it 
was held that wlicre sanction to sue is 
given to two iiersons under S. 18, Religi¬ 
ous Endowments Act, one of them can¬ 
not sue alone and that the sanction 
granted under S. IS was a condition pre¬ 
cedent to the exercise of the right of 
suit. S. 11 of the Act empowers any 
person or persons interested in the in¬ 
stitution to suo in cases of breaches of 
trust, etc. S. 18 requires previous leave 
to be oljtainod from Court. It appears 
from tlie report of the cases that when 
tho suit came on for trial before the 
Judge who gave the sanction, though no 
issue was raised, a preliminary objection 
was taken that the suit was bad for the 
non-joinder of the other sanction-holdor 
and tho Judge upheld tho contention. 


Rcforcnco has been made by the 
learned Advocate General to cases of 
suits by trustees; but tlioso cases have 
no application as in such cases it is the 
trust which has the right of action and 
is the plaintiff and it is sufficient if all 
the trustees are present before tho Court 
as plaintiffs or defendants.- We may 
mention that even in the cases of trusts 
where the act which gives rise to the 
cause of action is an act which has to be 
done by all the trustees together or in 
consultation with each other by putting 
an end to a lease, it has been held 
that one or more trustees cannot by 
simply joining the other trustees give 
rise to a valid cause of action where the 
other trustees have not been consulted 
before the suit was filed. Similarly 
cases where it has been held that there 
is no abatement avhere one of two plain¬ 
tiffs who obtain sanction dies or cases 
where it has been held that you can 
transpose parties after the suit is filed 
or allow new persons to come on as 
additional plaintiffs avould have no ap¬ 
plication to cases like the present where 


the question is whether the suit has been 
lightly instituted. It is only after a 
suit has been rightly instituted, the 
pui»lic become constructive parties to- 
t!ie suit. If tho suit is not properly in¬ 
stituted, there is no question of the Court 
treating the suit as one which is properly 
instituted and then remedy any defects 
by the addition of parties. 

We are of opinion that the suit was 
not properly instituted and should be 
dismissed on that ground. 

In the view we take of the law on 
this question it is not necessary for us 
to consider tlie other question as to whe¬ 
ther there is a trust in favour of the 
temple, the archakas being only trus¬ 
tees, or whether there is a gift to the 
archakas subject only to their perform¬ 
ing the services mentioned in Ex. 1 and 
any surplus income can be appropriated 
by them for their own use. 

The appeal fails and is dismissed with 
costs of defendants 1 to 10. In the 
Memorandum of Objections \Ye allow 
Rs. 250 as vakil’s fees in the lower Court. 

iMLS./v.S. Appeal dismissed. 
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Thangamvial Ayiyar — Petitioner. 

V. 

Krishnan {minor) and another — Res¬ 
pondents. 

Civil Revn. Petn. No. 1357 of 1927, 
Decided on 4th October 1929, against 
judgment and decree of Sub-Judge, Tan- 
jore, in Small Cause Suit No. 293 of 1926. 

^ {a} Legal Practitioners Act, S. 28 “ 
Agreement void ab initio as contraveninS 
S. 28—Client deriving benefit from pleader • 
labour—Client is bound to compensate 
vantage gained under Contract Act, S. 65. 

Where an agreement is manilestly void 
its inception as contravening the provisions oi 
S. 28 and as such an agreement can be describ- 
ed to bo one “discovered to bo void’’ within tb® 
mei.ning of S. 65, Contract Act, as explain^^^^^ 
Privy Council in A. 1. R. 1923 P. C. 
client is bound to make compensation to tbe 
vakil for the advantage which he has receive 
under tho contract: Case law disemsed* 

[P 135 Cl. 2] 

^ fb) Legal Practitioners Act, S 28 -"S. 2 
is not intended to make right of pleader ^ 
recover fees conditional upon agreement fu 
filing requirements of S. 28, 

Section 28 gives the Court a control 
agreements between pleaders and their clients 
with respect to foes and costs and is not inten^ 
ded to make the right of the pleader to 
vor his fees etc, conditional upon the 
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iulfilling tbe vcquivoinoiits of tho section. A 
-Sanction Jfor this view is to bo found in S. 2.) 
which enables tho Court to order an ngreemont 
otherwise in order '‘to bocaucollod if tho agroo* 
niont is not proved to bo fair and reasonable, 
a)\d the costs, foes, charges, and disbursomonts 
in respect of tho business done to bo ascertained 
in the same manner as if no sucli agrocinont 
had been made.” [i* ^ -J 

B, Veiikataraman —for Petitioner. 

S. liangacharia }—for Respondents. 
Madhavan Nair, J. —The defendant 
is the petitioner. This Civil Revision 
Petition arises out of a suit instituted 
by plaintilY 1 for the recovery of Rs. 500 
as vakil’s fees due to him in respect of 
his appearance as pleader on behalf of 
the defendant’s deceased Imsband, tlio 
Zamindar of Nagaram, in Summary Suit 
No. 559 of 1923, on the file of the Re¬ 
venue Divisional Officer, Pattukotta. 
Plaintifi 1 died subsequent to the filing 
of the suit and his undivided sons were 
added as his legal representatives, plain¬ 
tiffs 2 and 3. The case of the plaintiffs 
is that plaintiff 1 the deceased vakil Ap- 
pasami Iyer, appeared in the above suit 
for 28 hearings and the late Zamindar of 
Nagaram agreed to pay him at a certain 
rate per diem, and that, even if the Court 
thinks that the agreement is not valid, 
the sum claimed should be paid on the 
basis of quantum meruit. The defen¬ 
dant pleaded that the contract set up by 
the plaintiffs is not true or valid, and 
that, even if plaintiff 1 is entitled to any 
remuneration, the sum claimed was ex¬ 
cessive. The two main issues in the 
case were: (1) whether there was a speci¬ 
fic contract as alleged in tho plaint and 
(2) whether the plaintiffs can claim com¬ 
pensation on the principle of quantum 
meruit. On these issues the learned 
Subordinate Judge found in favour of 
the plaintiffs and gave them a decree for 
a sum of Rs. 390 according to the rate 
mentioned in the agreement. 

In this Civil Revision Petition the 
only point urged before us is that, hav¬ 
ing regard to S. '28, Legal Practitioners 
Act, the agreement entered into between 
the petitioner’s husband and plaintiff 1 
is nob valid and binding and therefore 
plaintiff 1 is not entitled to recover any 
sum as remuneration for his services. 
This argument is admittedly opposed to 
tho decision in Siibba Pillai v. Rama- 
sami Iyer (1) which will be referred to 
presently. As tbe learned Chief Justice 
before whom the case came up for dis - 

(1) [1904] U7 Mad. 51-2. 


posal douhl oil llu' ( oi I’l'i f ness of I hat de¬ 
cision l»o lia'i iilVnedi lo i Heiieli with 
tlio following iioU-; 

“ThiscuS'.^ inMsi !»' :i !»'n li, Sii- 

tinj; ;ts a single Idmo I 1mv^‘ !: i 

vofiiso t<i fi^liow SuhikX V. un 

Iyer (I) alt-hnMg]i 1 t.ike tli'‘ • 

that 1 think that it ainnunt^ In ;ui 
(lepaiture from tlu' plain \v n* )' i)i tln‘ ^•cti<ni ‘ i 
tU'i Statute, lint that must l^*** if it i^ 

l >0 s.vi^l with olloct hv a Uon«;Ii aiul n^fc l>v a 

% 

single Jiiilgc. 

Section 28, Logal Piactilioners .\ct, is 
in these terms: 

"No agrooiuciit cutovod into l>y any ijl.W'ler 
. . . , with any person retaining i-r -■inpl.'ymg 
him respecting the amount and manner of |>i>- 
mont for tho whole or any purfc of any past or 
future services, fees, charges or dishurs-'inonts 
in respect of business dcnie by such pleader . . 

. . shall be v.ilid unle.ss it is made in writing 
signedbv such person and is within fiftoon days 
from the dav on which it is executed, filed in 
the District Court or in some Court in which 
some portiisii of the business in respect of 
which it has been executed h.-is been or is to bo 
done. 

It is argued that the contract in this 
case, being an oral one, contravenes tho 
provisions of tliis section and is void and 
so the decree of tho lower Court should 
be set aside. In support of this argu¬ 
ment reliance is placed on tlio decision 
in Kamakshifa Naraynn Singh v. Kalyan 
Singh (2) and Snrnt Chander v. Chandra 
Kanta (3), both of which support tho 
petitioner's contention: but the trend of 
the decisions of this Court is to the 
effect that, even if the agreement is op¬ 
posed to the provisions of S. 28, Legal 
Practitioners Act and is invalid the plea¬ 
der is still entitled to recover remunera¬ 
tion for his services; either in full as 
under tlie agreement or a reasonable 
portion thereof. 'I he leading decision on 
the question is tlie one in Snbba Pillai 
V. Ramasami Iyer (i), which refers to 
Rama v. Kunji (4) and Krishnasivami 
V. Kesava (5). two earlier decisions of 
this Court. In Rama v. Kuyiji (4), re¬ 
muneration for services was decreed to 
a pleader in the absence of an agreement 
under S. 70, Contract Act. In Krishna- 
swami v. Kesava (5), the plaintiff based 
his claim for fee on a promissory note 
which was not filed in Court in that suit 
and it was held that though the promis- 
sory note was invalid under S. 28, Legal 
Practitioners Act, as it was nob filed 
in anv Court within fifteen days of its 

(2) A. I. B. 1927 Pat. 17B=b Pat. OUi 

(S) [1898) 25 Cal. 805. 

(4) [1896 9 Mad. 375. 

(5) [1891] 14 Mad. 63. 
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oxecuh'on as rrfiiiiied by that section, yet 
the plaintifl was entitled to recover the 
amount to which he was found to he en¬ 
titled for his labour. A similar view 
was taken in Ajutntoyyn v. Padmmiyft' 
(6). In Sv7ulorarojachnriar v. Pe/^e- 
nntln(S7cfimi Thevaril), Nnrasijnha- 
chariar v. Siunavan (f^). this Court held 
that R. 28 of the Act is no bar to a de¬ 
cree being jiasscd for such reasonable re¬ 


muneration as may be found due on the 
princiiile of quantum meruit. The ques¬ 
tion has been discussed at some length 
witlr reference to princijile in S'iddia 
Pilhi V. liCnvasami Iyer (1), which was 
al.so a case where a claim for fees was 
made by a pleader based upon a promis¬ 
sory note which had not been filed in 
Couit as required by S. 2S, Legal Prac¬ 
titioners Act and was in consequence in¬ 
valid. It was held in that case that 
though the contract was void, the plea¬ 
der was still entitled to recover the out- 
fees advanced by him. In holding so the 
learned Judges stated that the Legal 
Practitioners Act does not enact that no 
claim by a pleader for professional ser¬ 
vices rendered or for recovery of out-fees 
-advanced shall be sustainable unless an 
agreement made in writing for the samo 
has been entered into with the client 
and filed in Court, but only that an 
agreement, if any, in respect thereto, 
shall be void unless the same has been 
reduced to writing and filed in Court. 
This decision 'has been followed in 
Natesa Mooppanw. Ramchandra Iyer (9). 
The learned Judges in Stibba Pillai v. 
Ramasaviilyer{i) seem to base their 
decision on the policy of Ss. 28, 29 and 
30, Legal Practitioners Act, correspond¬ 
ing to Ss. 4, 9 and 6 English Attorney 
and Solicitors Act, 33 and 34, Vich. Ch. 
28. The policy underlying those sections 
and their conclusion based upon that 
policy is thus stated by the learned 
Judges: 

“The policy of Ss. 28, 29 and 30, Legal Prac¬ 
titioners Act, corresponding to Ss. ,4, 9 and 6, 

English Attorney .and Solicitors Act, S3 and 34’. 
A 1C. Ch. 28 is that whenever an agreernent is 
entered into between a pleader and his client 
respecting his remuneration or payment for out- 
fees, such agreement should be reduced to wri¬ 
ting and not only so but also filed in Court and 
that when a suit is brought upon such agrees 
ment, the Court should have the power if, in its 


(6) [1893] 

(7) 11894; 

(8) [1837 


16 Mad. 278=2 M. L. J. 247. 

17 Mad. 806. 

20 Mad. 865. 


opinion, the agreement is not*fair and reasona¬ 
ble to reduce the amount payable thereunder or 
order it to be cancelled, and in the latter case 
to award such amount only as would have been 
decreed in the absence of any agreement bet¬ 
ween the pleader and his client. S. 30, how¬ 
ever. provides that a pleader shall not be entit¬ 
led to claim anything beyond the terms of such 
agreement, except in respect of services, -fees, 
charges, disbursements, expressly excepted from 
the agreement. It seems therefore clear that 
though an agreement entered into will be in¬ 
valid unless reduced to writing and filed in 
Court, >et the pleader is not disentitled in ab¬ 
sence of any agreement, to claim reasonable 
remuneration in respect of professional services 
or the repayment of out-fees advanced by him." 

It is argued that this view amounts to 
an absolute departure from the plain 
^Yords of S. 28 of the Statute and that 

“if an oral agreement or a written agree¬ 
ment not filed in Court, being invalid under 
S. 28. Legal I’ractititioners Act, and therefore 
unenforceable, is void;’’ Vide S. 2, Cl. (g), Con- 
tr.act Act. 

as pointed out by their Lordships, then, 
the plaintiff is not entitled to any relief. I 
am not inclined to accept this contention, 
in all its entirety but I agree with it to 
this extent, that I am prepared to say, 
witli due respect to the learned Judges, 
that the reasoningon which their conclu¬ 
sion is based does not appear to me to 
be sound. Having held that the suit con¬ 
tract was void, i. e., unenforceable owing 

to the provisions of S. 28 of the Act, the 
learned Judges held that the pleader was 
entitled to recover the amount mention¬ 
ed in the agreement, apparently 
on the policy underlying Ss. 28 to30 o 
the Act, which they thought justihe 
them in dealing with the case 
was one in which there was ‘ an absen 
of an agreement,” i. e., in wbitb ^ 
agreement was pleaded by the parties. 
It is open to question whether the pohey 

underlying Ss. 28 to 30 of the Act is in* 
tended to enable'the Court to deal wi 
the case in this manner, when the 
ment which is the basis of the suit > 
void under S. 28. These sections^ rote 
specifically to “ such agreements i* ®-» 
agreements valid under S. 28 and 
vide that in enforcing such agreemen^ 
Courts may modify or cancel them ^ 
that such agreements shall exclude ur 
ther claims of the pleader etc.* I fine t 
difficult to extract from these 
any policy of the legislature wbi 
would justify the Court ignoring 
provisions of S. 28 when the plain i 
relies on an "agreement” as the basis o 
his claim. Thus far, I agree with t 
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contentions of the appellant; but having 
regard to the uniform course of decisions 
dn this Court, I think it must be held 
'that it is too late to give effect to the 
arguments now urged and to decline to 
give the plaintiffs any relief in respect of 
Iplaintiff I’s claim especially so, as I am 
'piepared to hold that, though the contract 
lis void, the respondent as in Subbn Pillai 
V. Ramasiaini Iyer (1) is entitled to suc¬ 
ceed having regard to the provisions of 
|S. 65, Contract Act, which deals with 
the obligation of a person to restore any 
advantage received by him under an 
agreement which is “discovered to be 
void” or to make compensation for it. 

The section runs as follows: 

“When an agreement is discovered to be void 
.... any person who had received any advan¬ 
tage under such agreement or contnet is hound 
to restore it, or to make compensation for it, to 
the person from whom he received it.” 

The expresssion “discovered to he void” 
in this section has caused some difficulty 
in its application. In Sibkisnr Ghosev. 
Manik Chandra (10), Mukerjee, J. poin¬ 
ted out that 

“an agreement which is opposed to S. 28, 
Legal Practitioners Act, being ab initio void 
cannot be said to bo an agreement discovered 
to be void within the meaning of S. 65.’, 

Since then it has been held by th® 
Privy Council that an agreement “dis¬ 
covered to be void” would include an 
agreement ab initio void. In Hamath 
Kunwar V. Indar Bahadur Singh (11) 
their Lordships held that an agreement 
“discovered to he void” within the mean¬ 
ing of this section: 

“is one discovered to bo not enforceable by 
law, and, on the language of the section would 
Include an agreement that was void in that 
sense from its inception as distinct from a con¬ 
tract that becomes void. 

This decision has been approved by 
the Privy Council in Ananda Mohan 
Boy v. Gour Mohan Mullick (12) in 
which their Lordships held that the 
titae at which an agreement is dis 
covered to be void within the meaning 
of S. 65, Contract Act, is in the 
absence of special circumstances the 
'date of the agreement. In the case be¬ 
fore us, the agreement in question was 
manifestly void from its inception as it 
contravened the provisions of S. 28, Le- 
gal P ractitioners Act, and as such an 

"(10) [1915] 21 C. L. J. 618=29 I. 0. 453. 

(11) A. I. R. 1922 P. C. 403=45 All. 179=20'O. 

0. 223=501. A. 69 (P. C.). 

(12) A. I. R. 1928 P. 0. 189=30 Cal. 923=50 

1. A. 289 (P.C.). 


agreement can ho (le'^oril)C(l to bo one 
“discovered to be voiiV wilhiii the 
meaning of S. GO. Conl ia'-t Aet as ex¬ 
plained by tlio Privy The defen¬ 

dant's liusband was iMMiinl to lu '-k*' cm- 
pensation to i)lainlilt' 1 lor thea(lvLLnla,- 4 o 
which he has received under the K-n- 
tract. It lias not been argued heloro us 
that the sum awarded to the resiioiulents 
by the lower Court is excessive or dis¬ 
proportionate to the services rrndpr«.‘d 
by plaintiff 1. Tlic decree awarding the 
piaintiff Rs. 390 can be llius justified 
under S. 65, Contract Act. 

I would uphold the decision of the 
lower Court and dismiss this Civil Revi¬ 
sion Petition witli costs. 

Cornish, J. —I agree. The agreement 
made between the pleader and his client 
as to the pleader's rcnnineration was a. 
verbal agreement, and. therefore, a com- 
]ffiance wibli the reqniremonls of S. 28, 
Legal Practitioners Act; was impossible. 
That, however, according to the con^tnic- 
tion imt uj-on the section l)y the rulings 
of this Court: see Hama v. Kunji (4), 
Kri.'ihnastianii v. Ke<iavu (b), Anaiitaiijia 
V. Padmai/ya (6) and Subha Pillai v. 
Bamasami Iyer (l) does not preclude tlie 
pleader from recovering tho amount 
which he could properly claim for work 
done and disbursements made by him on 
behalf of the client in pursuance of the 
agreement. The above mentioned de¬ 
cisions make no distinction between a 
verbal agreement, which is incapable 
of being filed in accordance with the 
requirements of S. 28 and an agreement 
in writing which is invalid liecauso it 
has not been filed. Tlie view taken by 
this Court is that tho purpose of S. 28 
is to give the Court a control over agree¬ 
ments between pleaders and their clients 
with respect to fees and costs and is not 
intended to make the right of the 
pleader to recover his fees etc., condi¬ 
tional upon the agreement fulfilling the 
requirements of the section. A sanction 
for this view is to 'be found in S. 29 
which enables the Court to order an 
agreement, otherwise in order 
“to be cancelled if the agreement is not proved 
to be fair and reasonable, and tho costs, fees, 
charges, and disbursements in respect of the 
business done to bo ascertained in tho same 
manner as if no such agreement had been 
made.” 

The Calcutta, Allahabad and Patna 
High Courts have placed a stricter in¬ 
terpretation upon’ S, 28, holding that 
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the olijf’ct of the section \voul(l he tlo- 
icated hy allowing exceptions to its re* 
«[iriremiMit3. Bub oven assuming tlie 
sti'ictov interpretation to l.ic preterahlc 
it is certainly too late now to resist the 
current of authority of this Court. 

There is no doubt tliat the relations of 
the iiartirs are contractual notwilli- 
standin'- that the agreement is invalid 
by virtue ot S. !>S. In the cases wliero 
the <iuestion has arisen, altliou^h it lias 
been recogni/.cd that the jileader is en¬ 
titled to recover, the precise looting 
upon wliich he can do so has I'cen bdt 
in some uncertainty. In ii'unm v. Kiiuji 
( 4 ) it seems to have been considered by 
the Court that the suit l»y the pleader 
being for work and labour done, might 
lie under S. 70, Contract Act. The ques¬ 
tion was further considered in Silikisor 
Gho’ie V. Mnnik ChaiKha (10) and it was 
there pointed out that S. 70 could not 
apply to a claim based on contract. The 
learned Judges in that case expressed 
the further opinion that S. 65, Contract 
Act. would be unavailing inaid of a claim 
arising out of an agreement void by 
S. 28, Legal Practitioners Act, for tlie 
reason that the agreement being void ab 
initio could not be aptly described as an 
agreement which lias been discovered to 
be, or has become void. All doubt upon 
this point lias, however, been resolved 
hy the ruling of the Judicial Committee 
in Karnath Kunawar v. Indar Bahadur 
Singh (ii) where their Lordships laid it 
down that an agreement discovered to 
be void is one discovered to be not en- 
forceable by law and on the language 
of S. 65 would include an agreement 
that was void in that sense from its in¬ 
ception as distinct from a contract that 
became void. And in Ananda Mohan 
Boy V. Gour Mohan Mullick (12) their 
Lordships emphasise this principle that 
an agreement is discovered to be void 
from the date of tlie agreement. Tho 
claim of the plaintiff respondent before 
us was, clearly maintainable. 

P.R.S./v.s, Petition dismissed. 
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Kcmauaswami Sastri ard Walsh, JJ. 

dtnmaUnga Chetty and another —De¬ 
fendants— Appellants. 

V. 

VcUorc Mercantile Bank, Ltd. —Plain* 

lilt — Ilospondent. 

Appeal Ko. 5 of 1925, Decided on 5th 
August 1929, against decree of Sub- 
Judge, Vellore, in Original Suit No. 97 
of 1922. 

Hindu Law—Debts—Trade — Some mem¬ 
bers of joint family carrying on with 
strangers partnership business of speculative 
nature for benefit of family—Money bor¬ 
rowed to carry on such business—Suit on 
promissory note—Minors of family held not 
bound by promissory note. 

In all joint familios if a person who is no* 
the father • has the power of manageraent the 
criterion by which the binding nature of debts 
should ho decided is whether they were bor¬ 
rowed for the benefit of tho -family and would 
bind tho minors. fP 138 C 2] 

A, B and C, the deceased father of suing 
minors, wove undivided brothers and formed 
inembcrs of a joint Hindu family governed by 
the Mitakshara Law. A and the son of B who 
was the second executant of the promissory 
note in suit were the managing members. A 
and his deceased brother D had been carrying 
on a speculative trade for which the suit 
money was borrowed on behalf and for the be¬ 
nefit of the joit family including the minors 
along with their partners. 

Held \ that tho business which was startled 
by two members of the family in partnership 
with strangers was not a business which was 
of such a nature as would bind the minors 0 
the family : A. I. B. 1922 P. C. 237; 42 Cflf. 
22.5; *4. I. R. 1922 Mad. 23G; A.I.B. 1922 F.o. 
397 and G C. W. N. 429, Bel on.\ A. L 
Mad. 323; A. I. R. 1927 Mad. 792 and A- L."' 
1929 Mad. 153, ■«<:/.; ( 1928 ) ill.576, 

B.C. Seshachala lyer—lo): 

K. S. Krishnaswamy Iyengar 
Respondent. 

Judgment. —This appeal arises out of 
a suit filed by the plaintiff bank and tlie 
delendants for the recovery of ■ff®* 
14,523-12-0 alleged to be due on a pi'J' 

missory note executed by defendants • 
6 and 7 and one Venkatesa Chetti (de<^®‘ 
ased) son of defendant 2 for Rs. 
payable with interest at Rs. 1-6-0 
cent per mensem. It is alleged *'^**’^ 
defendants paid interest amounting 

Rs. 262-8-0 and have not paid t^e 
balance. The plaintiff’s case is 
fendants 1 and 2 and one Ramakris o 
Chetty, the deceased father of defennan 
4 and 5 were undivided brothei'S an 
formed members of a joint Hindu fann > 
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governed by the Mitakshara Law, of 
which defendant 1 and the son of defen¬ 
dant 2 who was tho second executant of 
the suit promissory note were the 
managing members and that defendant 1 
and his deceased brother Venkatesa 
Chetti, had been carrying on a trade for 
which the suit tnoney was borrowed on 
behalf and for the beneUb of tho joint 
family including defendants 2 to 5 along 
with their partners, and a decree is 
prayed for the amount on the ground 
that it has nob been paid. 

Tlie appellants in this case are only 
defendants 4 and 5. They are minors. 
Their father died several years ago. The 
(juestion is whether the promissory note 
executed by defendants 1, 6 and 7 and 
the son of defendant 2 is binding on the 
minors. The case for the minors is that 
the debt is not binding on them as de¬ 
fendant 1 and the deceased Venkatesa 
Chetti were not managing members of 
the family of defendants 1 to 5 but it was 
defendant 2 who was 'managing the 
family affairs, defendant 1 and Vewka- 
tesa Chetti have been carrying on tho 
plaint-mentioned trade on their own ac¬ 
count in partnership with strangers to 
the family, that the said trade was not 
an ancestral or family trade but a specu¬ 
lative one and that no ground is made 
out for charging these defendants with 

tlie liability. It is also stated that the 

interest is excessive and usurious. 

The Subordinate Judge held that the 
family was undivided and the note was 
binding on the minors. He has given 
his reasons in para. 9 of his judgment, 
lb seems to us that ho has not really met 
the various contentions urged and the 
evidence, oral and documentary. 

The joint family referred to in tho 
plaint consisted of Chinnasami Chetti, 
defendant 2 herein who was the eldest 
member, Narayanaswami Chetty, defen- 

l^st brother 

Ramakrishna Chetti (father of the an- 
pellants) who died some years ago. The 
family, according to the evidence orici 
Daily owned lands and then began to 
carry on a business in provisions. The 
accounts of the business have been filed 
as Ex. C.^ They show that the provi- 
Bions business was carried on on a small 
Bcale, Bamakrishna Chetti. the father of 
the appellants, being interested in the 
business. That business according to the 
evidence was closed in 1912. and there 
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was a settlonii'nt. c'f acuumis wlnrii 
signed among ollnus liv K im ikri-.iina 
Chetti. ]\ uivikri-'Iina ('lirU.i a(coiii in;^ 
to one wilni’ss dirt! ai tmt luo 




after the clo-si^ ol llie luoiiuIli 
aboyt l!)ll and one t)r twt) w it pu!. 

it a little later IDIO or idll). Alter i li" 
death of Bimakrislimi ('IieMd wo find 
tliat in 1917 two junior inemhei-^ of the 
family, which was still then (lading in 
cloths and provisions on a sm ill scale in 
Polur and an adjacent village. 1" g;ui lo 
export groundnuts to ]-higland. Tim 
business, according to tlie jd iinlill's own 
witness, P. \\. 5 was tarried on on 
a very large scale and they were, send¬ 
ing goods to Marseilles and other 
places to the extent of seven or oiglib 
lakhs and the business was conduc¬ 
ted entirely by borrowing money from 
tho plaintiff bank. Tlie evidence also 
is that tlie market was unsteady 
at the time. Ho says that the price of 
groundnuts was lluctuating every day 
and the business ended in a heavy loss. 

It is clear from the evidence that wlicrc- 
as tlie family was before and during the 
lifetime of the father of tho appellants 
carrying on a small provision business 
aud cloth busines in the village of Polur 
and its hamlets, in 1917, defendant 1 and 
his deceased brother's son Venkatesa 
Chetti who were tho junior members of 
the family in partnership with others 
began this speculative business in ground¬ 
nuts. It is not suggested that any portion 
of the family property was used for this 
business. According to the evidence it 
was carried on entirely out of borrowed 
capital. The promissory note was not ex¬ 
ecuted by defendant 2 who was the eldest 
member but by defendants 1, G and 7 and 
by the son of defendant 2. The note does 
not purport to bind the minors nor does 
it state tho purpose for which the loan 
was taken. On these facts the question, 
is whether the minor appellants-defen- 
dants 4 and 5 are liable for the loss in¬ 
curred in such business. In this case 
we are not concerned with the pious 
obligation of tho son to pay off his 
father’s debts in which case the ques¬ 
tion as to whether the trade was old or 
no\v does not arise: Atchuttam v. Rat- 
najt (1). Rajagopala Filial y. Veera 
perumal Fil lai (2) and Veyikatasmam] 

/Ji i’ J‘5' 323=49-Mad. 211. 

(2) A. I. R. 1927 ilad. 792. 
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Kiiicherx. PitJanisirmni Chcftiar 
siicli cases, namely, cases of liabilty of 
the son, and tlic Con it held tliat this liabi¬ 
lity was iirespective of tlie natme of 
the business started by the fatlier. The 
present case we think is governed by 
the rilling of tlie Privy Council in 
Siin'Ki'ii Chnran Mnndal v. Kris'.nodhnn 
Bancrji (4) and by tlie decisions in 
Siiniiii'i Clinrcin Mandal v. Asutn^h 
Glio^e (O), Tovnni ]\r(hU v. Gnnfji IleAtJi 
{(j), Sada^iva Miiflaliar v. Jlajfr Fakcer 
2l(ikovif(} (7) and D. Mchtrcn Metrrison 
V. S. Vcrsc’iofie (b). We do not tliink it 
makes much dilVerencc in considering 
the liability of a minor in respect of a 
new trade carried on not liy his father 

but bv anollier number of llic lainilv 
* • 

wlielher the family is governed by 
the Dayahhaga or the Mitaksliara Law, 
as the priiuiples whicli govern the deci¬ 
sion in this case are not based on any 
ditVerence between the Dayalihaga and 
the Mitakshara Law as to the power of 
a manager of a joint family where copar¬ 
ceners other tlian his own sons are con¬ 
cerned. 


Reference has been made bv the 

% 

learned advocate for the respondents to 
Lahffhihiah v. Official Aaaiejnee, Madras 
(9). and it is argued that the appellants 
would he liable for the reason that the 
trade was carried on hy the adult mem- 
hers of the family and consequently that 
it should be presumed that it was a trade 
carried on for the benefit of tlie family. 
Some of the important elements which 
the learned Judge noted are lacking in 
the present case. In the Lakshmiah v. 
Official Assignee, Jliadras (9) case the 
family property was being used without 
any objection for the trade and all the 
members acquiesced in it, and it w’as 
held that under those circumstances the 
minors were liable. The learned Judges 
take care to state that each case must 
depend on its own facts. We think that 
case was more a decision on the parti¬ 
cular facts tlian a decision which laid 
down any general rule, much less any 
general rule that w’ould override the 
principles which govern the ratio deci- 


(3) A. I. R. 1929 Mad. 163=32 JIad. 227. 

(4) A. I. R, 1922 P. C. 237=49 Cal. 560: 
I. A. 108 fP. C.). 

(5) [1915] 42 Cal. 225=26 I. C. 836 

A ’ S’ Mad. 281. 

(7) A. I. R. 1922 P. C. 397, 

8 ) [1902] 6 C. W. N. 429. 

<9) [1928] il. W. N. 576. 


(lend! of the cases which w'e have al¬ 
ready cited. The only observation about 
that case I wish to make is that the 
fact that the family was a Dayabhaga 
family for the purpose of this question 
does not seem to make much difterence. 
In all joint families if a person who is 
not the father has the power of man¬ 
agement the criterion by which the 
binding nature of such debts should be 
decided is whether they were borrowed 
lor the benefit of the family and would 
bind the minors. It cannot be said in 
tlie present case that carrying on of an 
entirely new speculative business with 
borrowed capital on a scale which was 
totally incommensurate with any of the 
family estates, for we find that the family 
was carrying on only a small business 
before, by the other members is an act 
which would bind the minors. Onei 
other feature in this case is that the 
eldest member is cot shown to have ex¬ 
ecuted the promissory note or taken any 
part in the groundnut business. R 
argued that the adult members executed 
two mortgage deeds F Exs. and F-1 and 
that it should be presumed that all of 
them carried on this speculative busi¬ 
ness in gound-nuts. But Exs. F and F-1 
were executed in 1920 when the busi¬ 
ness practically ended in loss and so 
they would not afford evidence as to the 
state of the dealings anterior. 
of opinion that this business which was 

started by two members of the family 

in partnership with strangers was not a 
business which was of such a nature a 
would bind the minor appellants, 
allow the appeal and dismiss th®^’^!^ 
against defendants 4 and 5 and then* 
share in the family property with cos® 
in this and the lower Court. 

P.R.S./v.S Appeal allotced. 


A. I. R. 1930 Madras 138 

Venkatasubba Rao and Madhav,\?i 

Nair, JJ. 

Gouriamhal Achi —Appellant. 

V. 

P. Al. V. V. P. Bamanatkan Chet- 
/iar—Respondent. 

Appeal No. 346 of 1927, Decided on 
1st October 1929, against order of D'®' 
Court, West Tanjore, D/- 29th July 
1927. 

fa) Civif P. C., O. 34. R- 
obtaining simple money decroe*^Ho ^ 
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itraightway ask to sail property in execution 
of money decree. 

In execution of a money decree, the judg* 
ment'debtor’s property cannot be sold without 
its being first attached. Even the contention 
of mortgagee that the mortgage in his favour 
can take cfiect as against the property acquired 
by the mortgagor subsequent to the money dec¬ 
ree, does net enable the mortgagee to bring the 
property straightway to sale, when the decree 
he seeks to execute is an ordinary money 
decree. (P 140 C 1J 

(b) Civil P, C., S. 73, Provisos (a) and (b)— 
Applicability. 

Where the decree-holder .and the mortgagee 
happen to be the same person and, the decree 
debt and the mortgage debt are not two dis¬ 
tinct and different debts, S. 73. Provisos (a) and 
(b) arc not applicable. I [P 140 C 2, P 141 C 1] 

^^(c) Civil P. c., 0. 34. R. 14-Sati8fac- 
tion of simple money decree by attachment 
and sale-0. 34, R. 14, is no bar. 

Where in a suit to enforce a mortgage it is 
decided that there is no mortgage at all and a 
simple money decree is passed in favour of the 
mortgagee, the decree, not being one for the 
payment of money in satisfaction of a claim 
arising under the mortgage, might- be satisfied 
m execution by attachment and sale, and 0. 34 , 
it. U IS no bar. Ul q 2] 

S. Panchapagesa Sastri and P. J. 

Kuppanna Rao —lor Appellant. 

S, Srinivasa Iyer —for Respon¬ 
dent. ^ 

yenkata.ubba Rao, J.-Thig case 

laises a point of some novelty. The res¬ 
ponded filed a suit to enforce a mort- 
gago. He impleaded as defendants Gow- 
nambal Aclii, the present appellant, her 
son and grandson. I extract tho follow- 
ing passago from the judgment in that 
suit in April 1924: 

It appears to mo that as a suit to enforce a 

Gowriambal Achi 

wSm l.fVV properties 

absolutely to Gowriarabal’s 

Ta h^Gow Lri? Jitter’s 

succeed to any of tho 
properties which her mother had not alienated 

ambiri;;^ ® ^own- 

a. p »= 


o.riL'd''R,‘ 

contract r«te^„a„„ly IJ .prr^a„ 

JuUm* '• fo'''r'i»mW°Se^°T 

dUmM--'". . 2 and 8 i, ,h„, 

to Bonstr, 

■ nor I*'-. passage abo 

«oi are we at present concerned wil 


tho (lucstion whctlior Mio jiiilgmont is 
riglit or not; for the iiluintilT suhinittod 
to it and it hecamc linal I'etween the 
parties. 

Subsequent to tho passing of t he doc- 

reo, Gowriainhal Aclii's inothei died and 

the plaintilV assumed (whether rightly 

or wrongly, it is necdle.ss toeixiuiie) 

that she became absolutely entitled to 

% 

the properties covered hy the mortgage. 
In that view, he ap]>licd to execute the 
money decree ];assed in his lavt ur 1-y 
attachment and sale of those i-nipei tics. 
The defendant (Gowriamlial .\tlii) opjo- 
sed the plaintitT’s application, urging 
that it contravened the inovi.sions ol 
0. 34, R. 14, Civil P. C., and that tho 
plaintiff’s remedy was by way of a regu¬ 
lar suit. This objection vvas ovenuled 
and the plaintiff was allowed to execute 
his decree. The order dated lOtli 
Noverpber 192G, then made on Gowiiaui- 
hal Achi’s petition requesting tliat the 
plaintiff's application might to rejected, 
may be reproduced: 

" The decree is very clear. It was held that 
tho mortgage was not enforceable, as the mort¬ 
gagor, i. e., the judgment-debtor had no right 
to the property mortgaged. Only a simple 
money decree was passed. In execution of this 
simple money decree, the properties which wore 
originally mortgaged and to .which the judo- 
ment-debtor became entitled bv inheritance 
subsequently are attached and arc brought to 
sale. O, 84, R, 14, has no application. There 
IS no mortgage subsisting and the claim did 

mortgage. Decree-holder 

cd with ooS’" ' 


higher right accrued to him and that he 
had been mistaken in applying for at¬ 
tachment, presented a petition to the 
Court stating that bis execution petition 
was not pressed. Thereupon, the Judge 
recording that the petition was not 
pi^esscd, made an order dismissing it. 
This happened on 15tli Januavy 1927 
The next step taken by the plaintiff is 
«10 one with which we are concerned. 
He presented execution petition No. 11 
of 1927, on which the order under ap¬ 
peal was made. In Col. 7 of that petl- 
tion, the plaintiff gives the reason for 

arehtw""’" 

holder had obtained over the immrrvaM 
ties mentioned hereunder proper- 

judgment-debtor'Q death of 

virtue of S. 43 -T. P mother by 

not continued!" ' * 'So the petition was 
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lie then I'rays in Col. 10 that the 
anjutnit due to liiin iindor the money 
(lecieo may be vealised by the sale of 
the jud';inent-{lebtoi s iinmc-vahlu i-ro- 
|ieity.■■ He adds a luirtier i>raycr, which 
in tiutti is tlie same as the in dif- 
lerent w^rds; 

“ fn-’ prop'rii's iif-roniidcv mcnvion&d nny 
I'. ill sAtUhiciifii of rlie ch^v”*? v.'iiicli tli-? 
«i 'T'i-!-. Icier 11 1' ol)Aiiiioi.l over the proportion; 
riti'i'.h-' jutlginont dettor loc.xine ah'oiutely 
oil' 

Xo'.v, the basis of tins application is 
Iho li;;!!! which under S. 4‘i.T. 1’. Act, 
liiO plaintil't conceived he obtained, by 
ii'a'Oii f,| the power to perform the con- 
liai t, suhsctpienlly acquired by Gowri* 
ambal .\chi. The learned Judi^o held 
that the execution could he granted in 
tiic form jirayod for and made an order 
accordingly. It is this order that is at¬ 
tacked in this appeal. 

I The pi aintiffs application was clearly 
misconceived. In execution of a money 
jdeciee, the jiidgmcnt-debtov’s property 
|Caiinot bo sold without its being first 

doubt, the plaintill's con¬ 
tention is that the mortgage in liis 
tavour can take effect as against the pro- 
I'crty acquired by the defendant subse¬ 
quent to tlie decree. Hut this does not 
enable him to bring tho property 
straightway to sale, when the decree ho 
seeks to execute is an ordinary money 
•decree’. The order of the lower Court 
cannot, therefore, be sustained; nor, as 
.1 understand Mr. Sitarao^ Rao, the res¬ 
pondent s counsel, does he seriously con- 
tend that it is right. 

He is, therefore, driven to present his 
•case thus: He says in effect, treat my 
a]'plication as one for attachment but 
ouuplod with a prayer under S. 73 (1) (b). 
Civil r. G., I should be disposed to com- 
I'ly with this request if his application 
was legally competent. The reason for 
the present course he adopts is this. If 
the Court makes a bare order of attach¬ 
ment, the respondent thinks, in the cir- 
cumstances it confers no benefit on him; 
■and it is in that view he abandoned his 
previous execution application. The fact 
is, there are other creditors of the de¬ 
fendant who have either attached or 
threatened to attach these properties 
That being so, the plaintiff s right, in 
the event of a sale taking place, is mere¬ 
ly to share the proceeds rateably. The 
plaintiff, therefore, in order to obviate 


tliis result, has had to invoke the aid of 
S. 7;J(U(1>J. CivilP. C. 

Clause I. S. 73. lays down the coudi- 
tions lor latcable distribution. Then 
follow two provisos: 

fa) Whore .any proporby is sold subject to a 
ninicgag'* or chirgi, the mortgagee or incum- 
hruii’cr shall not be entitled to share in any 
surplus arising from such sale; 

(li) WImic aiiv property liable to be sold in 
exocnsion of a (brcrfC, is subject to mortgage or 
charge, tho Court may, with the consent of the 
niorfcgagoo or incumbrancer, order that the pro* 
p-jrty be sold free from the mortgage or charge, 
giving to the mortgagee or incumbrancer the 
p.nne interest in the proceeds of tbcsaleasbe 
had in the property sold.” 


Tho plaintiff puts his case thus. The 
property he seeks to attach has become 
under S. 43, T. P. Act, subject to his 
mortgage. Ho agrees to its being sold 
froo of that mortgage. In that evenf, his 
mortgage right becomes transferred to 
the sale proceeds which he can then draw 
out from Court. The argument is in¬ 
genious, but totally unsound. In my 
opinion, to a caso like the present, these 
provisions do not apply at all. 

It is first contended by Mr. Panchapa- 
gesa Sastri for Gowri Achi that these 
rules have not been enacted as indepen¬ 
dent or substantive provisions but only 
as provisos and unless, therefore, the 
case is one of rateable distribution under 
the main part of the section, these rules 
do not apply at all ; in other words, 
when there are no rival decree-holders, a 
case cannot arise which calls into play 
the rules enacted in the provisos. I 
doubt if this contention is correct, 
though I express no decisive opinion on 
the point. Supposing there is a single 
decree-holder who attaches a property, 
why should a person holding a mortgage 
upon it not be entitled to the benefit of 
this proviso ? By enacting 'the rule in 
the form of a proviso, is it intended to 
deprive such a person of this right ? But, 
as I have said, I do not propose to pur¬ 
sue this enquiry. , 

The case now arises, however, m a 
different form. The provisos, of coui'se, 
apply when there are several decree- 
holders ; this is not disputed. It 
be granted that they also apply 
there is a single decree-holder and an¬ 
other person who is a mortgagee. I n® 
also prepared to assume that they ar 0 | 
applicable when the decree-holder an^ 

the mortgagee happen to 
person, provided the decree debt and 6 
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(mortgage debt are two distinct and 
different debts. But in this case wlietlioi 
jou lefer the debt to the decree or to 
the mortgage, ibis the self same debt. 

■to such a case, the rules in question 
cannot be reasonably applied. Can the 
application by the plainbilT be termed in 
any sense an execution application at all? 

To execute a decree is to carry that de¬ 
cree into effect for obtaining satisfaction 
of it. In this case, the plaintid', under 
the guise of executing his decree, gets 
his mortgage satisfied. This is just a 
pretence of execution, for if along with 
the mortgage the decree also gets satis¬ 
fied, the result is but fortuitous and in¬ 
cidental. A case of this kind is of rare 
occurrence. The case that most nearly 
resembles this, is that wiiich comes 
within the mischief against which 0. 34, 

E. 14 is directed. A mortgages his pro- 
perty to B to secure repayment of a sum 
of money. B sues A to recover that sum 
and obtains a personal decree against .1. 

B then applies for attachment and sale 
of .4 s interest in the mortgiged property 
in execution of the money decree and the 
sale must bo refused under this rule. 

The above mentioned case is of the 
usual kind ; but owing to the peculiar 
facts before us, as I shall show present, 
ly, that rule does not here operate as a 
bar and the sale can be allowed. But 
when the two debts are identical in 
other words, when there is a single debt, 
does it make sense to say, that the de¬ 
cree-holder can sell the property cither 
subject to bis mortgage or free of it ? 

Let us suppose that lie sells the property 
subject to his mortgage and that it fet¬ 
ches, say a Es. 1,000 at the sale. Can 
he touch a rupee of this money ? Ohvi- 
ously not, for the decree debt springs 
from the mortgage and the sale bein'* 
admittedly subject to it, he has no right 
to proceed against any part of the money 
Lot us next suppose that ho sells the 
property free of his mortgage and that it 

realises a sum which exceeds the mort¬ 
gage amount. Has he any right to any 
part of the excess sura ? The answer is 
again in the negative. In short, the de¬ 
cree-holder diverts the execution pro- 
ceedings from their true object and turns 
them to a wrong end. This, the Courts 
wiU not permit, and I am therefore clear- 

/ o opinion that the second proviso 
01 D. 73 does not cipply. 

The question then remains : can - the 
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piaintilV m.M-olv aliach Mm |.i..p,., (.\- and 
i-nng It Ln s.ih-? A. I h^v,. :tl,v;uh 
liointed (Hit. im m uh’ a invvi,,,,.. 
tion to (hat oiU'H an.I ii. h 
iliatisa doci.sion Ik’Iwci'ii I ic |..u i p-. 

and K binding upon il,om. Apur imm 
that, 0. ;U. U. II, do.'s nut stand in 'I- 
plaintitrs way. Jn (die suit, ii, |,,i, 
ilocided tiiat there ;i!, uH 

and it therefore follows Liiat Mu* de.roe 
IS not : 

“foy tho paymont of m-.n-’v in .s.iti.f.K-* i,,n r.f •, 
cl nm arising under fclio jiiortgago.” 

This decision, j ighb or wrong, hind, 
the parties and for the present i.mi.u.n 
It must be conclusively taken that Ihc 
claim 15 not one that arises under the 
mortgage Tiiis point is conoo.U-d bv 
Air lanchapagesa Sastii. and iciuires 
no fuiMier discussion. But tho plainfciif 
as 1 ha\e already shown, is not satisfied 
with a bare order that he can attach and 
sell the property. But if I.c is so ad. 
vised, ho may apply to the lower Court 

for such an order and as tiie apiditaliun 
cannot be opposed (as Afr. Pandnpagu., 
Sastri concedes), that Court mav giant ic 

and diiect attachment and sale in the 
usual coiuso. 

Jn tho result neither of tho api.lica- 
ions of tho plaintiir (tho one m ule to 
the lower Court or the one rnado to i„) 

>s competent n.nd tho appeal is allowed’ 
but, m the circumstances, we malm no’ 
order as to costs. 

Before closing, I may add that in tho 
view 1 have taken it is unnccossai v to 
d<sc.p whether S. 43, T. P. Act, applhv 
to the fads or not. That is a , niu, 

w lijcli mu't bo left to l.e consid.n.'1 in 

any regular suit which the plaintiii mi'- 
choose to file. 

Madhavan Nair, J. —I agree. 
r.R.S./v.s, A//pca/ u/fiju c'j. 
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Anantakrishxa Ayvar, j. 

(Vatakkam Chirayil Parkum) 
daLfljttma/—riaintill—Appellant. 

V. 

T.P.E.N. Kvnhi Kannan and others— 
Defendants—Respondents. 

Second Appeal No. 603 of 1926 Ded 
ded on 9th October 1929, from decree oi 
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between working and sleeping partners when 
matters relating to accounts are concernid. 

P.irtii'r'who do iK't t.vt:'' octivo pirf in 
th; |)u'::i''ishii) ;iro -'ntitl- l to roly on '.lr‘ :ic- 
connx lu-oducol by tho working i>\r..n_-TS_ who 
•tro in clurgo of tho sun', tioud f iitii i-? ro- 
riiiiivd in doalings h-'';W'' ii tho pii'n'C', nti'l 
wlioii, a r-'s lit. of :h' iicc'oinPs pfo-b’.,,': 1 h;. 
th; working pirtii'i-s llow- iinbio' rli' oUi r 
pirtn n-i •ip.'! in Oi/ir fnv.nir n pronii'Sorv 

ii’' ■ 111 r ''p ‘ ■ "f til-' nm" m;.' si f (-.1111(1 to hj 
(bio t>i t,ho w.ifking j) u'Miors aocorling to tho 
a '(‘o'l 11"■» [T"'bi '--”! I'V thoin. i'. is n-'i.''‘S-;iry for 

l!i nil to (.•'i-Tuis.'tlio iitinos-. 1,0111 fid 's in '’I'-li 

mitVTS. [1‘lldCiJ 


lb) Partnership—Fraud vitiates any agree¬ 
ment entered into on dissolution of partner¬ 
ship -Working partner producing false ac¬ 
counts and inducing sleeping partners to 
deliver promissory notes through fraud - 
Promissory note is vitiated by such fraud. 


.\;i ;igi'' nil 'll';- ■•iit-r'l I'l-'i nil v <b,'''d'ltion 
will 1 . 1 .' s •'/ a idn if i: o in i' ■ shown tn It IV.* I).oil 
i) tx ■ 1 n[io!i .n'l'or or t'l liiv.' h.-en tainted by 
/r.vnd, w!i.*th'r in tlio slun; of positive misro- 
iiros nit.iAon or of coiicoalniont of the truth. 

CP lU C 2) 


In a suit upon a promissory note i* was found 
that olie working partners of a firm prep.ited 
and produced accounts bjForo the sleeping pirt- 
jiers on the f litli of which the latter took upon 
■th'.'ins’Ivns tbo pirtnorship business and sent 
off the working partners promising to piy them 
under a promissory note a sum of money after 
giving the fotmir some cash and some logs 
of timber. 

Jleld : thit having regard to the fraud piac- 
tised upon tlie sleeping pirtners as shown by 
the lunnerons instances of falsification of ac¬ 
counts by tlio working puttiers, the settlement 
was not bill ling upon the miiiigiiig pvrtiiors 
and that tlie promissory note was accordingly 
vitiated : o M.l.A. J72 fP.C.) and Lmo v. Lnio, 
,{l03j) 1 Ch. 140, Ref. [P 14i G 1] 

. (c) Negotiable Instrument! Act, S. 9— 
Rights of ultimate holder in due course 
enunciated. 


Unless a person proves that be is a holder in 
due course within the rnc.rning of S. 9, ho can¬ 
not have any higher or superior rights against 
tlie dr.vwer than the intermediate holders them¬ 
selves would have, and that, tlie person knows 
of the defect of title of the iuiorniedUto holders 
is enough to disentitle that person to the bene¬ 
fits of a bolder in due course ; 7 M. II. C. 271 ; 
5 Mail. 103 and 33 Mad. 34. R:f. [P 145 C ij 

Advocate General and P. Narai/ana 
Kurup—iov Appellant. 

V. P. liarunakaran Nambiar —for 
Respondents. 

Judgirient. —The plaintiff as the en¬ 
dorsee of a promissory note, Ex.-C exe¬ 
cuted by defendants 1, 2 and 3 in favour 
of defendants 4 and 5 instituted the 
original suit against all the defendants 
to recover the amount due on the pro¬ 
missory note. The plea of defendants 1, 
2 and 3 was that there was no con- 
isideration for the promissory note, that 


it wi.- I'xetuted on account of fraud prac- 
ti-i'lupin them by defendants 4 and 5 
(I'.ii iil.iintiff was not a holder in 
duo L'.*ui:se he knew the defect of the 
tit !'• oi (l()l('n(lants 4 and 5 to the pro- 
mis.s'iiy ii be. Defendant 4 did not ap- 
pc' iriii tliesuit and defendant5supported 
the pi until!'. The trial Court came to 
th(‘conclusion that there was no fraud 
and that the amount must be taken to 
have Itecn due. It gave a decree in 
favour of tlic plaintiff against all the 
defendants for the amount due on the 
jiroin'ssoi y note. Defendants 1, 2 and 3 
preferred anaiijical to thelowerappellate 
Court, Tho learned Subordinate Judge 
cune to the conclusion that the pro¬ 
missory note was executed by defendants 
1, 2 and 3 as the result of fraud practised 

liv defendants 4 and 5 and also that the 
• 

idaintiff had knowledge of the defect of 
title of defendants 4 and 5 when he got 
endorsement of the note from them in his 
favour. On these findings he reversed 
the decision of the first Court and dis¬ 
missed the suit against defendants 1 to 
3. Hence this second appeal has been 
filed by the plaintiff against defendants 
1, 2 and 3 only. We are not here con¬ 
cerned with the decree granted by the 
first Court against defendants 4 and 5 
which has become final. 

On behalf oTthe appellant the learned 
advocate raised two points before me. 
In order to appreciate the first conten¬ 
tion raised it-is necessary to state a few 
facts. There was a partnership in timber 
carried on by these defendants. Defen¬ 
dants 4 and 5 would seem to be working 
partners and defendant 1, 2 and 3 really 
the monied partners who provided the 
capital. There were misunderstandings 

between the partners with the result that 
they were anxious to have the partnership 
dissolved and the accounts taken. Two 
attempts were made for settlement, the 
first at a place called Chokli. Though 
no accounts were produced, at the 
Chokli settlement it would appear tha 
the parties were persuaded through the 
intervention of some arbitrator, to fix 
particular amount as the amount due to 
some of the partners, and that after ac¬ 
cepting the said settlement a release deed 
was executed by them in favour of the 
others. Immediately afterwards the sai 
settlement was set aside by consent an 
the release deed was treated as can* 
celled. There were further negotiation 
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and at Kasargod there was another 
settlement. Defendant 5 was the work¬ 
ing partner in charge of the actual part¬ 
nership transactions. He produced cer¬ 
tain account books at the settlement at 
Kasargod and ho also produced two 
balance sheets, Exs.-B and I. According 
to these it appeared that defendant 4 was 
found entitled to a sum of Bs. 341-8-0 
and defendant 5 to a sum of Rs. 4,885-5-6. 
The amount due to defendant 4 namely 
Es. 341-8-0 was treated as not really 
due. liaving regard to the state of alTairs 
of the partnership and in respect of the 
amount due to defendant 5 some amount 
was reduced from the Rs. 4,885-5-6. ap¬ 
pearing in the books as due to him and 
from the amount arrived at a sum of 
Rs. 1380-0-0 was deducted on account 
of defendant 4 and 5’s share of the loss, 
its Jio.i.o was paid in cash and 22 logs 
of timber worth Rs. 570-15-0 were also 

its. - 714-0-0 which was found to ho due 
to defendants 4 and 5 that this promis- 
soiy note. Ex.-C was executed on 30th 
October 1920. The finding of the lower 
appellate Court was that defendants 
who was in charge of the business had 
tampered with the accounts and the 
balance sheets. Exs.-B and I, which he 
pioduced before defendants 1, 2 and 3 
and on the basis of which the parties 
sotUed accounts were all tainted by 

The lower appellate Court has dis 
cussed this question of the fraud 
practised on defendants 1,2 and 3 at 
the time of the settlement. A commis 
sioner was appointed to go into the in 
toipolations and alterations made in the 

ru““ne s i: '‘'-■s' O' ‘I" 

pusiness it is unnefcessary for me tn 
juagment, 

ted to a aeb f of R ts ^^la- 

1919 in the firms books ^Ther"**"- 

vr ./'-ngea ‘'rnloX 

to one Kamo7adi "cbappt'for'’m^t’ 

aWp.”’'Th'e"a‘ite"rat’'-‘’" 

into “71fi'- of the figures "15" 

partners to benefits the working 

I^^itners to the extent of Rs. 700. This 
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alteration of the figure ‘‘15'' into ‘‘715" 

in respect of a debit oh 15th Novemher 

IJIU IS carried out both in the led-or 

and also in the fair day book. But un- 
fortunatly for dofendanl^ 4 and 5, ihe 
rough daybook contains only the origin¬ 
al entry 15", so that the lower apj.el- 
late Court had before it a case where 
accounts had been tampered with by 
partners who kept the accounts and who 
produced those accounts as the accounts 
properly representing the alVairs of tlio 
partnership at the settlement made by 

V‘T.l’=^‘'^‘iers. dofen- 

dantb 1, ^ and 3. No doubt certain ex¬ 
planations were offered with reference 
to these entries. Ti.o lowor- a].pellate 
Coiiit in para, io ohseryed that it was 

unable to accept the explanation, ^ly 
attention was drawn by tiio learned ad‘- 
\ocate for the respondent toother 
Similar entries also where figures ‘‘100'* 
was changed into "SOO" and various 
Similar changes were made; for exam. 

pie, Rs^ 20 changed into -Rs. 320 and 7 
annas? pies changed into Rs. 100-7-9 

bitting in second appeal it is not neces' 
sary for me to multiply instances. 

W hat lias been found by the lower 
appellate Court therefore comes to thi = 
Defendants 4 and 5 working partnei^ 

Th represented to 

he other three capitalists partners, de¬ 
fendants^ and 3 that the <accounts 

produced by defendants 4 and 5 before 

of tho partnership. Furth“'“tl'"'' 
produced for the purpose of the 

sul^ofril^ ^ ‘'“P‘'®®o'’fod there. 

suit of the accounts, according to* 

a teicd state of the accounts. ^ Now it 

dTnoTt 1°*“ partners vl 0 

do not take an active part in 

nershipare entitled to r y “n the’’' 
counts produced by the 

Good faith is required fn deafings'Teri 

suit of the accounts produced bv fi 
working partners they induced thoo 
partners to execute in thp.. 
promissory note in respect of t 
ounts so found to be Z to tL ^ 
mg partners according to tho ^ 
produced by them, if is al 

necessary for thpmf,^ • ^ 

bona fidesTn sZ 

such matters. The plea 
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of tlcfcinlantr; 1. 2 .m l -I in tlin jirc^cnt 
(.•a<n tliiiC tiu- y note 

(:uto<l i'V tli'Mn "\vin-4 to Ir.xinl j-vaetij^ed 
hy defendants 1 :uid ■> has heen amide 
jiroved. and the nia’eiiaU on record 
wanant thetindine -<1 the lower ap- 
pcl!at(‘Court in their tavoiir. it wa-', 
liowever. ai'sued hy the leirncd advo¬ 
cate f'lr tdio apiKdlant lhat the present 
ca-i!' eoni'S wit.hiii the principle enunci¬ 
ated by the I’rivy Council in the ca'O 
reported in M. Ki.’ll‘''r v. II olhirr (1), 
At p. d9d the principle is set out in the 
judgmont delivered hy the Right Hon'hle 
Pemherton Leiglt. Xo doubt in cases 
where parties (dect to proceed noton 
the basis of accounts l)ub in spite of tho 
sain-'*, if. forcxamplo. thev say expressly 
or Ijy ni'cvssarv implication tliat what¬ 
ever inigiit ho tht> state ol accounts, the 
]iarlios do not want to take the actual 
accounts hut want to avoid tho labour 
and trouble of going through the ac¬ 
counts, but voluntarily agree to have a 
l>articular amount fixed (really it is, in 
such cases, hy way of compromise of 
tlicir claims), then it is not open to one 
of thena suhsctiucntly to say that if tho 
accounts as subseiiucntly gone into prove 
that the amount duo by one party is 
much less tlian tho amount which tho 
parties mutually agreed that they are 
not bound by the agrooment. Tliat is 
it is no answer to say that the parties 
were not wiser in the first instance. It 
is open to parties bo compromise mattei’S 
in dispute, and questions relating to 
settlement of accounts are nob an excep¬ 
tion to this rule. That was the case 
which tho Privy Council had to consider 
in the case reported in M. Kellor v. 
Wallficc (0. I should just like to quote 
the passage on which great stress was 
laid by tho learned advocate for the ap¬ 
pellant in this case. At p. 395 it is 
stated; 

“Tho law in cases of this kind I apprehend to 
bo perfectly clear. Parties having accounts 
between them may meet and agree to settle 
those accounts by tho ascortainmont of the 
exact balance ; and. if they moan to ascertain 
tho exact balance, it may bo necessary for that 
purpose, and probably is necessary in most 
cases, that voucher should bo produced, and 
that all tho information which is possessed on 
one side and the other shovild be furnished in 
tho settlement of those accounts ; and, if it 
a Iterwards turns out that there are errors in 
tho account it is a sufficient ground for opon* 
ing tho account and for setting it right in a 
Court of Equity. I f. on tho other hand, per- 

“id [1851-5435 M. I. a. 8W(P.C.) 


son' m -e' and agree, not to ascertain the exact 
but agree to take a gross sum as the 
li il a sum which one is willing to pay and 
the o'li-r is content to receive as tho result of 
those accounts, it is obvious that the produc¬ 
tion of vouchers is entirely out of the question 
and I'liois ill tho account or, so also, for the 
v. ry object of the parties is to avoid the 
ncci-ssi’-.y for producing those vouchers, upon 
the as.siimption that there are or may be errors 
ill the account so settled ; therefore it is either 
an account stated and settled, in tho formal 
Kcns^ of tliac expression, or, it is the case of 
a s.ttloinout by compromise.” 

Having come to the conclusion that 
tlic case before me is no'b a case of the 
kind put forward by the learned ad¬ 
vocate for the appellant based on the 
second aspect mentioned in the judg¬ 
ment of tlieir Lordships it follows that 
] am unable to uphold his contention 
for another reason also. It should be 
noticed that tho Privy Council in the 
case in il/’A>//or V. Wallaccil) proceed 
further to state : 


“In cither cas? (tint is, in cither of the two 
cases contemplated by his Lordship in the pre¬ 
vious sontoiiccs) it may bo vitiated by fraud; in 
cither case it is good for nothing if cither from 
tlic collusion of the pirties-upon tho circum¬ 
stances under which tho settlement take place, 
it is proved in a Court of equity that the trans¬ 
action was not so fairly and so fully understood 
between the parties, either from tho confusion 
in which it was involvcdor from misrepressuta* 
tions mxdc on tho one side or tho other, as it 
ought to liavo been, and that injustice has 
been done to either side.” 


U being thus clear that fraud is a 
ground for interference in both cases, 
the question is whether fraud has been 
legally found in the present case. In 
Lindley on Partnership, Edn. 
p. 591 there is a paragraph relating to 
agreements made between partners at 
the time of dissolution and based on 
false and incorrect accounts. It 
stated that: 

“notwithstanding tho inability of iv wfiriug 
partner and of those claiming under him to 
avoid an agreement fairly come to between 
him and his copartners, the good 
open dealing which one partner has a right to 

expect from another never require to be mot'- 

scrupulously observed than when one of them 
is retiring upon terms agreed to upon tb 
strength of representations ae to the state o 
the partnership accounts; and an agreemon 
entered into on a dissolution will bo set asi 
if it can be shown to have been based up 
error or to have been tainted by fraud, whetb 
in the shape of positive misrepresentation oi 

concealment of the truth.'* 

A case is mentioned where in circum¬ 
stances similar to the present case, a 
plaintiff gave a note for the amount o 


1930 


KuRUNDArjAMMAL v. KUNHI KanNAN 


tb€ balt^ncd And afberwArds discovering 
mistakes bo tiled a bill for a new ac- 
^unt. The defendant of course pleaded 
accounts stated.” The Court decreed 
that the defendant should give a new 
account. It .is not necessary to quote 
other cases to which my attention was 
drawn by the learned advocate for the 
respondents. The case of Lmv v. Lair 
(2), was also referred to in support of 
the same proposition. Here not only 
were the accounts produced by defen¬ 
dants 4 and 5, but two balance sheets, 
Bxs. B and I, were prepared by them 
and produced before defendants' 1 to 8 
on the faith of which defendants 1 to 8 
took upon themselves the partnership 
business and sent off defendants 4 and 5, 
promising to pay them under this note 
a sum of money after giving them some 
cash and some logs of timber. Having 
regard to the fraud practised upon de¬ 
fendants 1 to 3 as shown by tiie nu¬ 
merous instances of falsification of ac¬ 
counts by defendants 4 and 5, I think 
the lower appellate Court was entitled 
to come to the conclusion that this set¬ 
tlement was not binding upon defen¬ 
dants 1 to 3 and that the promissory 
note was accordingly vitiated. 

The next question that was argued on 
behalf of the appellant was that, in any 
event, not being a party to the promis- 
sory note in the first instance but only 
an endorsee from defendants 4 and 5 he 
was entitled to protection and that his 
suit should not have been dismissed, 
whatever remedies defendants 1 to 3 
might have against defendants 4 and 5 
in respect of any fraud practised upon 
them. The answer to that is that un¬ 
less the plaintiff proves that he is a 
holder in due course within the meaning 
of S. 9, Negotiable Instruments Act, he 
could not have any higher or superior 
rights against defendants 1, 2 and 3 
than defendants 4 and 6 themselves 
would have. In this case there is the 
findin^g arrived at by the lower appel¬ 
late Court in para. 28 of its judgment 
on p. 10 that the plaintiff knew of 
these disputes and that he took the 
note with notice of the defect of title 
of defendants 4 and 5. That find¬ 
ing is enough to disentitle the 
plaintiff to the benefits of a holder in 

due c ourse. There was also another 
' (3) [1905] 
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mentioi.o,! 

e(|iiaUs ilis.'ntitlo llii) iiliiiiiliil hi roliiir 

on thi.s footiiifi. A. I 
ready, tho protnNsory iidt js {Of i 

October l‘)20. it w,i. ! i,, fi'. 

vour of tim plaintiff by ili'li'.iila ''i 
5 on 27tl, July l!)2i. 1,, tl„. iijvl,,: .. 

is mentioned in pira. .■) tffit the <lno 
dates were .list Docetnber ID'jo 
March 1921. I understand that i,, 
means that the amounts Imcaine paviblo 
on theso respective dates. Th.' pUin- 
till s endorsement is dated .subso.jiu.uit, i., 
the second of the dates mentioned in the 
plaint and, that being so. on that ground 
also tlie plaintiff could not ho said to ho 
a lioldor in due course. 

The learned advocate for the appel- 
lant, however, argued that in tho caso 
of promissory-notos payable on demand 
there is no such tiling as tho date on 
whicii the amount beciino payalile, be¬ 
cause ho argued that in the case ol ev,}, y 
promissory.note payable o.'i doriund tliy 
amount becomes payable on the execu¬ 
tion of the promissory.note and that the 
words after the same became jiayablo ' 
should not be taken to apply to sucii 
promissory-notes. I need not express 
any opinion in this case on this question, 
as I have held against tho appellant on 
the other point already mentioned by 
me; but my attention was drawn to the 
cases reported in Commtinden Mohideen 
Sahib v. Oree Meerak Saib{S), Van Innen 
V. D/innna La//(1) at p. UO. and .Saa- 
kara Suhban Paltar v. Man<ia!a.^<>n 
Kunb u (y) at p. 3j, where tiiis Court ob¬ 
served that if, after the execution of an 
on demand” promissory.note, tho holder 
of tho promissory.note made demands 
on the maker, then a subsequent in¬ 
dorsee from such liolder could not be 
said to bo a “ holder in due course ” 
within the meaning of S. 9. However, 
as I said, it is unnecessary for me to 
decide in this particular case this point, 
as I have found that the lower appellate 
Court was entitled to come to the find¬ 
ing that the plaintiff had notice before 
he took endorsement of the defect of 
title of defendants 4 and 5 to tho pro¬ 
missory-note in question. 

It, therefore, follows that both the 
contentio ns raised by the learned ...l 

(8) 7 M. H. 0. 271. ---^ 

(4j [1882] 5 Mad. 108. 

4 [1910] 33 Mad. 

M. L. J. 503. 


(s; 


34 = 3 I.O. 128 = 19 
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vocabe tor tho ai>i>i.*llanc should be ovor- 
niled. .vibh the result that the second 
.'ipiieal H dismissed with costs. 

r.R.S./v.s. Appeal dismissed. 

A. I. R. 1930 Madras 146 
Odgehs and Wallace, JJ. 

.Y. P. L. Palaniappa Chelty —Plain- 
tilf—.Ippell.int. 

V. 

N. yi. R. Xiitjnppa Cheitiur and 
ethers —Delendants “Respondents. 

Appeal No. dl9 of 1921, Decided on 
'2hth March 1929, from decree of Sub. 
Judge. Ramnad, in Original Suit No. 04 
of 1922. 

^ fa| Evidence Act, S. 45—Expert opinion 
on foreign Jaw, where it is elaborately laid 
down in a Code, need not be called for — 
Court should itself interpret such law. 

.An expert in foreign law is no doubt calkd 
Xo state what the law of a foreign country 
ou a particular point is; hut where the law is 
laid down in a paiticularly ol.aboratQ manner 
jn any Code of the foreign country, the Court 
?<h<)i]ld interpret tint Code as best us it can and 
i‘ ‘■•bonl I net rely on any outside opinion how- 
I Ver eminent as to the interpretation of that 

rp HOC 2J 

-I* (b) CivjJ P. C., S. 13 (b)— Mortgagee 
bj ."'Sing suit in Colombo Court —Mortgagor 
not appearing—Mortgagee on filing affidavit 
getting decree in suit — Law existing .in 
Ceylon not followed—Mortgagee is not en¬ 
titled to have decree under Civil P. C 
S. 13 (b). 

The mortgage brought a suit ou his mort¬ 
gage in tho District Court of Colombo. From 
ivcord it appeared that in that suit on the uoa- 
appearance of the mortgagor, the mortgagee’s 
proctor filed an affidavit and the Court passed 
a decree nisi and a decree absolute under 
Ceylon Civil P. C., Ss. 85 and 86. But in doing 
so the Court did not strictly adhere to the pro¬ 
visions of Ceylon Civil P. C., S. 180, and Ceylon 
Evidence Act, S. 08; moreover, there was no 
judgment in tho suit. 

Held ; that on a suit brought by the mort¬ 
gagee in British Indian Court on the foreign 
judgment, tho decision of the Colombo Court 
avas not ou merits so as to entitle mortgagee to 
have a judgment under Civil P. C., S. 13 (b): 
A. I. R. 1927 Mad. 265, (F, B.), Foil.; A. I. R. 
1916 P.C. 121. Rel. on.; A. I. R. 1926 .Ifad. 615; 

A. I. R. 1925 P. C. 203 and A. I. R. 1928 Mad. 
133, Ref. [P 148 C 2] 

T. il/. Bamasicami Iyer — for Ap¬ 
pellant. 

V, Bajagopala Iyer and S. Jagadisa 
Iyer —for Respondents. 

Odgers, J. —This appeal and appeal 
No.-47 of 1928 were originally heard by 
myself and Curgenven, J., bub owing to 
.the latter’s illness before he left-the 


Court l ist year we were unable to deli 
ver our judgments. In the meantime ai 
informal application was made to nji 
wliicli is now put in the form of pebitioi 
that we should ask Mr. Brook Elliot, j 
member of the Ceylon Bar to either ap 
pear as an amicus curiae or as a witnesi 
to help us in the elucidation of th( 
Ceylon procedure in this ease as con¬ 
tained in the Ceylon Procedure Code, 
We have given very careful considera¬ 
tion to this request and we are indebted 
to Mr. Brook Elliot for so readily plac¬ 
ing his services and knowledge at oui 
disposal. But we consider that the only 
way in which Mr. Brook Elliot could be 
of any real assistance would be if he 
wore asked his opinion as to the very 
question that we have tc jlecide, .4 p 
expert in foreign law is called as I under¬ 
stand it to state what the law of a 
foreign country on a particular point is; 
an advocate of the Scottish Bar is often 
called as a witness in the English Courts 
to explain the law of Scotland on any 
particular point that arises. But in this 
case we have the law laid down for us 
in a particularly elaborate manner in the 
Ceylon Civil Procedure Code and it ap¬ 
pears to us that it is our duty to .inter¬ 
pret that Codo as best we can and that 
WQ are not entitled to rely on any out¬ 
side opinion, however eminent, as to the 
interpretation of that Code. 

This was a suit bo enforce payment of 
Rs. 8,000 the balance due on foot of a 
certain mortgage and a foreign judg¬ 
ment obtained by the plaintiff in the 
District Court of Colombo. Defendant 1 
had effected this mortgage to the plaiu* 
tiff on the security of certain properties 
in Ceylon on 3rd April 1917. The suit 
in the Colombo District Court on the 
mortgage document was started on 10th 
November 1918 and on 12bh May 1919 
there was a preliminary decree follo^^®d 
on 4th July 1919 by a final decree aiid 
on 16bh October 1919 the plaintiff pui'" 
chased the properties in Court auction 
for Rs. 9,000 odd and in 1920 sold them 
by private sale for Rs. 33,000. _ After 
giving credit for this, the suit was 
brought for the balance of Rs. 8,000. 
On 18th October 1922 the present suit 
in the Indian Court was started and the 
learned Subordinate Judge found that 
the claim was barred by limitation as to 
the original cause of action as the docu¬ 
ment could not be held to be a register®^ 
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document for the purpose of limitation. 
The learned Judge curiously enough 
did not give any linding as to the 
.limitation with regard to the foreign 
judgment, and it is practically uncon- 
tosted that tlie plaintiff has under 
Art. 117, Lim. Act, six years in which 
■to bring his suit in British India on the 
■foreign judgment. The autliority of 
Venkata Gurunadha Ramascshayya v. 
Tripura Sundari Cotton Press, Bez- 
wada (1), precludes liim from relying on 
■the document registered outside British 
India. ^ The only question in this appeal 
really is whether tlie foreign judgment 
was one based on the merits or not 
within S. 13-b, Civil P. C. The respon¬ 
dents advocate faintly contended that 
there was no submission to the jurisdic¬ 
tion on the part of the defendant and no 
service on him, but the.document wliicli 
is the original plaint contains clear sub- 
mission to the jurisdiction for it states : 

It shall be lawful for the s.vid obligee or his 
aforewrittea at once to sue for aud recover pa\ - 
ment of the said sum of Rs. 27,000.” 

It is obvious, I think, that the words 
to sue for” must mean to sue in the 
Courts of the country where the obliga- 
■tion was entered into and the obligor is 
^^awanna Moona Roona Nagappa Chetti 
of Sea Street in Colombo and tlie obligee 
is also described as of the same address. 
In this case there was substituted ser¬ 
vice as provided for in the Ceylon Civil 
Procedure Code, Ss. 60 and 61. The 
latter makes substituted service as effec¬ 
tive as if it had been made on t!ie de¬ 
fendant personally. There is no reason 
*to suppose that substituted service was 
mot ordered and effected in this case 
-with duo regard to the procedure of the 
Ceylon Courts. 

The record in the case is called the 
Journal and under S. 92, Ceylon Civil 
P. C., the Journal is to commence with 
"the institution of the action and in it 
shall be minuted as they occur, all the 
events in the course of the action, i. e., 
the original application and every sub¬ 
sequent step, proceeding and order; each 
minute shall be signed and dated by the 
Judge, and the Journal so kept shall be 
•the principal record of the action. This 
document is Ex. E, and it appears from 
■that, that substituted service was effec¬ 
ted on 6th May 1919 on the affidavit of 
.the pro cess server and the Fiscal’s Re- 

(1) A. I. R. 1926 Mad. 615=49 Mad. 463 
IF.B.). 


port staliii,!^ that tiotico was allixod to 
to tho mortg igo |>ro|uM ty. The diniculty 
is caused hy tho onl.j-y of I2l;h May and 
by some tho provisions of l.ho (’oyl'Ui 
Civil 1 |■ot■odul■^' Code to whii h loloiiinco 
will 1)0 made* in a inoniont. On I2rh 
May 1919 the Journal status : 


Mr. Kondaiyi aflidavif. aiul 
decr«?o Hi'S! In- cirdiTfd fco 
May lOl'.O’ 


niovt'S 
fur Uif 




Tint motion was allowoil by tho Pi-;, 
trict Judge and a decree nisi was IssikmI 
on 17th May 1919. Finally suhstitiil.od 
service of notice of the decree nisi was 
effoetedon 2nd July 1!)19, and the decree 
nisi was made absolute on 4th July. 
Execution by sale was ordered to issue 
on litli .Vugiist. The aflidavit referred 
to under the entry of 12th May is stated 
to be tho affidavit ]irinted at p. 7 of tho 
supplemental documents which is by the 
agent of the plaintiff sworn on bth May 
1919 and it sets out. the facts and states 
that a sum of IP. JO.OOO and odd is duo 
to the plaintiif. Tiie (lucstion is wiie- 
ther such an allidavit was used in evi¬ 
dence so as to enable it to 1)0 said that 
ex parte decree was a decree on tho 
merits and secondly whether such an 
aflidavit is admissible under the Ceylon 
Civil Procedure Code or whether tho 
Court is bound to pass judgment for tho, 
plaintiff in case the defendant does not 
appear though served. The chapter on 
default is Chap. 12. S. 85 provides that ; 

“if the (lefcnd.ant fails to appear on the dav 
fixed foe his appearance and answer, • • • • * 
and if the Court is satisfied l.v allidavit of tho 
process server • • • • • and if‘on the uc<:isi,,n 
of such d'fault of '.he defend rut the pi liotilT 
appears, then the Court shall proceed to lit.ir 
tho case ex pxrto and to piss a decree nisi in 
favour of plaintitf in the form No. 22 in rfcii. 2 
hereto.” 


This form is headed “Formof decree nisi 
in default of appearance of defendant.” 
and it will be observed that the Court has 
apparently no option except to pass a de¬ 
cree nisi in tlie plaintiff’s favour though 
it may proceed to hear the case ox parte. 
It is attempted to be said that tho words 
‘‘shall proceed to pass a decree nisi” 
really mean to hear the case and if it 
decide.s to pass a decree, to do so. But 
that is certainly not what the section 
says. The Civil Procedure Code fur¬ 
ther provides in S. 87 that no appeal 
shall lie against any decree nisi or abso¬ 
lute for default. But the Court may set 
aside the decree for good cause shown. 
Further 8. 90 says that where there are 
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Qiuro ' l l'.aii oiu' t he Couit 

snail not. ho nhli;_;-,l u> a decree 
for delaiilt againsi. a dcieiid.ir^ s,v f:iil- 
int; to appear at a stafio .>1 t,;.* a.’tion 
provided that ono delrnGaiii at lea^t 
appoais at that stage. Thi.' ajipeaw to 
make it quite <deai' that iimlcr S. So tho 
('oiirt hound to a ilecrce. 

When v;o come to Ch. l!> on the trial of 
cases 107 provides: “The evidence 
of the witnesses shall ho giv(Mi orally" 


and S. 179 ; 

“Tlio Court may at any time for sufficient 
ti'afioii Oi'iioY that ;niy r (net or fact^ 

iDav he proveO by alliduvit/’ 

and IbO : 

“In til;' event of such an oi< 1 .t Ivinp made 
tli.. Court mav order the attendance of tlie d*;- 
cl'irant or dop.uU'nt for viv.i voce cross-exa- 
iiiination." 


]l (loos not seem clear how this alli- 


davit at p. 17, if that is tlie one refeiied 
to in the Journal of the 12th May, was 
allowed to be used there being no order 
apparently under S. 179 for tho substi¬ 
tution of affidavit evidence for viva 
voce. There is another difficulty in this 
case. Under Ceylon Ordinance 7 of 
1840, 8. 2, no mortgage can be a mort¬ 
gage except when signed by the party 
making it in the presence of a notary 
public and two witnesses; and by S. G8, 
Ceylon Evidence Act, one attesting wit-* 
ness must bo called. The admission of 
a party with legard to the execution of 
a mortgage will not do: see Him Bihi 
V. liavi Uari Lai (2). This would 
seem to be another indication that the 
case did not proceed on the merits. It 
will be observed that the Ceylon pro¬ 
cedure differs from our own in that an 
opportunity is afforded to the defendant 
who has not appeared after decree nisi 
to come forward and show cause why 
the decree should nob be made absolute, 
instead of our procedure of moving to 
set aside the ex parte decree obtained 
by the plaintiff. Cne of the latest cases 
on the subject is Arunachalam Ohettiar 
V. Muhammad Salihu (3). The au¬ 
thority as far as tliis Court is concerned 
is contained in the Full Bench case 
Mohamed Kassim &. Go. v. Seeni Fakir 
(4) which was a case from Penang. 
There, there was no trial and no taking 
of evidence. The case was held to fall 

^2) A. I. E.” 1925 P. 0. 203 =5 Pat. 58=52 
I. A. 362 (P.C.). 

(3) A. I. R. 1928 Mad. 133. 

(4) A. I. R. 61927 Mad. 265=50 Mad. 2Gl 
(F-B.). 


witii'n the decision in Eeymer v. 
\"-^iranotham Reddi (5), where the de¬ 
fendant refused to answer interrogatories 
ami his defence was thereupon struck 
out and the defendant was placed in the) 
same position as if he had not defended. 
In the King’s Boncli Division in England’ 
on a suit brought on this foreign judg¬ 
ment it was held nob to have been on 
the merits of the case within S. 13 (b)' 
Civil r. C. In the Full Bench case- 
Kri.slinan J. one of the referring Judges. 
with reference to Janoo Eassan v. 


Mahomed Ohuthu (6) which is overruled; 
by tlie Full Bench observes as follows; 

“Th.u was a Ceylon case where also a similar 
riili! prevails as in Penang entitling the Court 
to give a decree without any trial when the 
defendants being served do not appear; though, 
the Coylon rule gives power to the Judge to 
take evidence if bo thinks fit, there is nothing 
to show that in tho particular case auy eii- 
deuce was taken.” 

It is further to be observed that S. 13, 
Civil P. C., speaki* of a foreign judg¬ 
ment. In tho Journal there does notj 
seem to be any trace of a judgment 
whatever but only a decree. In the 
absence of any indication that this 
affidavit was used and considered by the 
District Judge and as to how and under 
what authority it was allowed to be 
filed and having regard to the provisions 
of law with regard to the proof of a 
mortgage document it seems to me im¬ 
possible to say that this decree in Ceylon 
was obtained on the merits. Mr. Justice 
Krishnan says that the Ceylon Code is 
'identical with the rules of the Penang 
Court and he adds that the procedure 
in the District Court of Colombo is that 
where no defence is entered and affidavit 
of service filed judgment follows as a 
matter of course. In that case there 
was nothing to show that any evidence 
was recorded or the Court went into 
the merits though the defendants were 
ex parte. I am therefore inclined t<^ 
think that in this case the judgment of 
which tliere is none was not on the 
merits and that the appeal should be 
dismissed.with costs tw'o sets for defen¬ 
dant 1 and for defendants 2 and 3 
jointly. 

Wallace, J. —The'main point raised- 
in this case is almost precisely the same- 
as that in appeal No. 47 of 1928, name- 
ly, whether a decisinn of the District - 

(5) A. I. R. 1916 P. C. 121=40 Mad- 112:=44« 
I. A. 6 (P.O.). 

(6) A. I. R. 1925 Mad. 155=47 Mad. 877. 
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Court, Colombo, in a regular suit in 
■which all that appears from the record 
ds that on tho defendant’s non-appear- 
;anc 0 , tho plaintiff’s proctor filed an 
•affidavit and the Court passed a decree 
inisi and then a decree absolute under 
:Ss. 85 and 86, Ceylon Civil.Procedure 
'Code was a decision on tho merits 
'Which would entitle the plaintiff to 
judgment on the forgein judgment under 
S. 13 (b), Civil P. C. In my judgment 
in appeal No. 47 of 1928, I liave given 
reasons for holding that such a decision 
is not on the merits, and 1 need not 
repeat them here. 

In the present case, the decree obtai¬ 
ned by the plaintiff in the District Court 
of Colombo was an ex parte decree on 
the mortgage. He brought the property 
to sale in execution in Colombo and 
realised part of the decree amount and 
he is now suing on the foreign judgment 
to recover tho 'balance in the Subor¬ 
dinate Judge's Court of Ramnad. The 
•discussion of the point under S. 13 (b) 
by the trial Court is hardly adequate, 
but the matter has been fully argued 
before us here, and, as I held in appeal 
No. 47 of 1928, my conclusion is that 
’the decision was not on the merits. On 
"this point, the appeal must fail. 

It is unnecessary therefore to go into 
the other points such as whether the 
District Court, Colombo, had jurisdiction 
to pass the decree, it being alleged that 
the defendant was not a resident at the 
time witliin its jurisdiction and was not 
served at all and had no knowledge 
whatever of tho suit or tlio decree and 
that the manner in which process was 
taken ont was a fraud upon the District 
Court and whether the decree therefore 
offends against the principles of natural 
justice. The appeal must therefore be 
•dismissed with costs (2 sets) as decided 
•by my learned brother. 

P.K.s./v.s. Appeal dismissed. 
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Odgees and Wallace, JJ. 

P. L. S. Firm, Colombo — Plaintiff — 
Appellant. 

V. 

M. i?. M. S. Sulaiman —Defendant - 
Respondent. 

jr Appeal No. 47 of 1928, Decided on 
26th March 1929, from decree of Sub- 
Judge, Sivaganga, in Original Suit No. 
116 of 1924. 


Civil P. C., S. tb) -Decree ex parle 
under Ceylon Civil P C . Ss 85 and 86 is 
not on merils PIninliff gctlint' decree 
under Ceylon CivU P C , Ss. 85 and 86 is 
nol entitled to gel judgment umJ<'r ( ivil P, 
C., S. 13 (bt. 


of a cast-bill .ir.‘,i |i.'n:ilty f.-r d.'f.iill ni i;i- 
pearance. 

.4 basing liis claim tm iiniinissnry 

notes aii'i IjiunliK, l)_\out;lit, ;v suit in tin- 
rict Court of Colombo ,i^.iit»!>fc . I i n ' h.i: : a it 
uskeil for the ease to be proreMli’-l i'T 
against If who did not appiar, .irid on .! ^ lilmy 
an atlidavit, decrtcs were pass.^! undi'i ( Ion 
Civil I’. C., Ss. S') and 80 . .! brought tlii' p:-'- 
sent suit in British Iiidi:in Court tu recover iho 
sum of Hs. 15,000 said to l>o due nndi r the dr- 
croe of the foreign Court. 

Hdil : that .as there was in the District 
Court of Colombo no decision on the merits, .4 
was not entitled to have judgment iimkT ( ivil 
P. C,. S. 13 (b) ; .4. I. R. 1027 Mad. ilfib [F.Hj, 
Foil.-, .1. 1. a. inif. p. c. 1-21, /?•■:. -u ; ,i. 

R. 10‘29 Mod. 131. lUf. fl' 152 C 2j 

IJ. Sitiiitiin Itoo.K. Ji'njiih I'jvr and 
K.S. Ji'iijiiijopala Clairt —tor .\}'pel!;irit;. 

.1/. Viitanjnli Snslri and A’. (Jm‘iin<i- 
hesirarn •.—.'or Respondent. 

Odgers, J —These appeals, aiqical No. 
339 of 2-i and appeal No. -17 of 2H wcio 
originally lieard by myself and Cnrgcn- 
ven, J., but owing to tho latter's ill- 
ness before he left the Court last year 
we were unable to deliver our judg¬ 
ments. In the meantime an informal 
application was made to me which is 
now put in the form of petition that we 
should ask Mr. Brook Elliot, a member 
of the Ceylon Bar to eitlier appear as an 
amicus curiae or as a witness to help iH 
in the elucidation of the Ceylon Proce¬ 
dure in this case as contained in tho 
Ceylon Procedure Code. Wc have given 
very careful consideration to this re¬ 
quest and we are indebted to Mr. Brook 
Elliot for so readily placing his services 
and knowledge at our disposal. But we 
consider that the only way in winch Mr. 
Brook Elliot could be of any real assist¬ 
ance would be if he were asked his opi¬ 
nion as to the very question that we 
have to decide. ’An expert in foreign 
law is called as I understand it, to state 
what the law of a foreign country on a 
particular point is ; an advocate of tho 
Scottish Bar is often called as a witness 
in the English Courts to explain the 
law of Scotland on any particular point 
that arises. But in this case we have 
the law laid down for us in a particu¬ 
larly elaborate manner in the Ceylon 
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Civil rroccdiue Code atul It api'Cair? t<» 
metliat it isoui duty to iriteii-rot that 
Coclo best as wo cun ann that \vc are 
lujt entitled to rely on any ont^ide opi- 
Jiion liowcvoi' eminent to the iiiter- 
prelation of that Code. 

The plaintilT hiought 0. S. No. IIG of 
1921 in the Court of the Subordinate 
Judge of Sivagaiiga. On Jlitli Decem- 
lier 1024 , an ex jiarto decree was pa'^sed 
in the suit on a foreign judgujent of the 
District Court of Colomho against de¬ 
fendants 1 and 11 in the suit. On 11th 
Marcli 192G, defendant 13 applied to .set 
aside the ex parte decree and succeeded. 
Defendant 2 is now the contesting defen¬ 
dant before us, Che learned Judge on 
tlii> application iield that defendant 2 

only I'ecamc aware of tlie decree on 
IGth February 102G and that his ap- 
j)licatioii was therefore within time. \\’o 
wore at first inclined to go into the 
facts to .see if the learned Judge's order 
could be sustained on this point but 
in tliis case the most important ques¬ 
tion that arises is as to whether this is 
a decision on the merits. On 30th May 
1917 the suit was filed. We have the 
Journal under S, 105, Ceylon Civil Pro¬ 
cedure Code, printed. It is contended 
that because an affidavit is apparently 
put in, tile decision is one on the merits 
although the defendant was ex parte. 
The suit was against 14 defendants of 
whom only defendants 1 and 13 were ex 
parte. On 7th July 1921 Mr. Kondayya 
moved for an ex parte trial as against 
defendants 1 and 13. This was allowed 
and the trial fixed to 15th July. On 
19t!i September 1921 Mr. Kondayya 
filed an affidavit and moved that decree 
nisi he entered. Decree nisi was issued on 
11th November 1921. The affidavit was 
filed on 15th Sepember 1921, and sets 
out the fact that certain promissory notes 
and a cheque were dishonoured and 
that the defendants are jointly and 
severally liable in the sum of Rs. 9,500 
and odd. The Journal'states that on 
19th September the day fixed for the 
hearing the plaintiff appeared and that 
defendants 1 and 13 did not appear 
though they were duly served as by the 
affidavit of the process server appears. 
Reference must be shortly made to the 
provisions of the Ceylon Procedure Code. 
The Chapter relating to default of ap- 
pearance is Chap. 12. S. 85 says : 

If tha defendant fails to appear on the da y 


fixed for liis appearance and answer, or if he 
fails to appear on the day fixed, for the subse- 
qii ut filing of his answer, or for filing of the 
rq.lieation, or on the day fixed for the hearing 
of the action, and if the Court is satisfied by 
attiifavit of the proces server stating the facts 
and circumstances of the service or otherwise,, 
that tho defendant has been dnly served with 
summons, or has received due notice of the day 

fixed for subsequent filing of answer, or of re¬ 
plication, or of the day fixed for the hearing of 
tho action, as the case may be, or if the defen¬ 
dant shall fail to file his answer on the day 
fixed therefor, and if on the occasion of such, 
default of the defendant the plaintiff appears, 
then the Court shall proceed to hear the case 
cx p.irte and to pass a decree nisi in favour of ' 
pl iiiitiff in the form No. 22 in the Sch. 2 here¬ 
to or to the like effect, and ' shall thereupon 
issue to the defendant a notice of such decree. 
Such notice shall be served personally unless 
the Court, for sufficient reasons to be assigned 
by it, direct some other mode of service." 

Eefeionce may also be made to the 
woi'd.s of S. 87 : 

“No appeal shall lie against any decree nisi 
or absolute for default.” 

Section 90 says : 

“In the case of an action where there are more 
defendants than one, the Court shall not be 
obliged to pass a decree for default against a 
defendant for failing to appear at a -stage of the 
action provided that one defendant at least ap¬ 
pears at that stage against whom the action 
must proceed.” 

It is alleged that the affidavit printed 
at p. 3 of the appellant’s documents was 
used at the hearing ex parte and that 
constitutes a decree on the merits. We 
have no judgment in the case and the 
only affidavit referred to in the order 
quoted above is that of the process 
server. Under S. 85 it would seem that 
the Court has no option but to give a 
decree for the plaintiff, the defaultio^ 
defendant being left to his remedy ot 
moving to set aside the decree nisi if he 
can. Chap. 12 makes no reference to 
affidavit evidence which is only by S. 
179 bo be allowed by the Court for suffi¬ 
cient reason. The affidavit relied ou 
does not appear in the Journal and it is 
not explained under what provision oi 
law it has been used. It may be that it 
is the practice of the Colombo Courts to 
use affidavits of this kind before order¬ 
ing the issue of the decree nisi but in 
the absence of any evidence on the 
point it seems to me that the affidavit 
in question cannot be relied upon to- 
make this a decree on the merits. There 
is no judgment whatever. 

Another possible explanation is that? 
this suit though begun as a regular suit 
and we know , that all the defendants. 
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but two originally appeared and filed 
answers was after the dismissal of tho 
suit against them converted into a sum¬ 
mary’suit and it will bo remembered 
that in'summary suits an aflidavit is re¬ 
quired/ 

Another question raised in this ap¬ 
peal has been already referred to, vi}5., 
whether these defendants had notice of 
this particular decree. Defendant 2 
states tliat he was not served with any 
summons and was only aware of tho de¬ 
cree passed against iiim on 16th Febru¬ 
ary 1926. Tin's becomes important in 
considering whether ho was within 
time in making his application to sot 
aside the ex parte decree. He further 
says he was employed in Colombo for 
the last two years and came to Tondi, 
the village in question, on 2Bth Janu¬ 
ary 1926. The agent of the plaintilT on 
the other hand says that this defendant 
came to the village of Tondi a few 
days prior bo 28tli January 1926. 
The Court amins came to Tondi on tho 
evo of his marriage, the defendant re¬ 
maining in concealment. A resident of 
Tondi, Madar Shaik M\, says that the 
marriage of tliis defendant was celebra¬ 
ted secretly because even at the end of 
January he was aware of the warrants 
out for his arrest. There is a conflict 
of evidence about this matter and it is 
evident that the amins found themselves 
in a hostile atmosphere inthis village and 
wired to the Subordinate Judge to know 
what they were to do as the defendant 
was absconding inside tlie house. They 
asked for police handol)ust from Tiru- 
vadani as the outpost of Tondi did not 
seem to bo available or willing to help 
thorn. It is of course the law that the 
defendant must know exactly what de¬ 
cree and for what amount is being exe¬ 
cuted against him and while it is quite 
likely that he knew that the amins were 
in the village to execute this particular 
decree it is possible that as he was a 
man in involved circumstances he was 
not sure what particular decree it was 
that was sought to be executed. This 
question really becomes of no import¬ 
ance in the view that I have taken that 
this decree is not one on the merits. 

This is admittedly a decree for de¬ 
fault and not a decree on the merits, 
c. f., Ss. 703 and 708, Ceylon Civil P, C. 
Therefore it may he argued with reason 
that an affidavit is not a distinguishing 


an:l Ihatoxiicllv f ln‘ schik* nialnials ;in» 
placoil hof(Mi‘ Ml'' Ci-itil in i ca-n cf Mii-^ 
kind as in llio ^iimnnuv pi'n'-nduro, 
Thovo is also 1 he fart t li.il Mn-ir i^ m 
judgment hut moolv a ilrnc*'- in 
matter which siipjioits Mm virw th / ;t 
is not a (locroc nn llm im rils. In ti:i 
view I am of opinion Unit this a|ii o;i.l 
fails and must hn disinissoil with costs. 

While this judgment was undni con¬ 
sideration we have Imon mlmi'd to (wo 
reported Ceylon deoisi<'n'<. The l.i-' 
Vol. 6 of tho Notes of Cases liv Mi. K 
Dalasingham and is at p. 17 of tiia- 
Volume. Tlio learned Judges thcio hold 
that at an ox parto licaring it was neces¬ 
sary for plaintili' to give such evidence 
of tlio material averments as would en¬ 
able tlio Court to pass a decree. The 
Judges hold there !iad been no iiearing 
at all as all tho plaintilT said was: 

'* 1 have .actually sintainod tlie il.iiu.if;cs 
clairripcl and nearly Inlf the claim wis foi- 
pain of mind and body. It was also doui>tful 
if such damages could bo recovered.” 

The other case is reported in 3 .V. L. 
R. {Ceylon) p. 34 and was a case of 1897. 
It holds that the plaintilT must make 
out a prima facie case and tliat tho 
Judge is not bound bo pass a decree till 
he is satisfied. Ho may grant an ad¬ 
journment to enable plaintill to repair 
the defects in his evidence and which 
may seem a strange proceeding to us liere. 
The Judges refer to the old practice of 
allowing the defaulter defendant to ap¬ 
pear and examine plaintiff in order to 
make the Court dissatisfied with tho 
plaintiff's case. Tliis is no longer al¬ 
lowed but the Court must still be sati.?- 
fied that plaintiff has a case. This is 
reasonable. Suppose A sued B for the 
price of a coat and claimed iTs. 10,000. 
The case is ex parte. It may well be 
that the Court would not be satisfied 
without proof of tho truth of the plain¬ 
tiff's claim, i. e. that tho coat is worth 
so much. I am not satisfied that this 
would make it a decree on the merits. 
The Ceylon case cited seems peculiar as 
there seems to have been a judgment- 
We have none here and in my opinion 
this case has nothing on the present. 

Wallace, J.— This appeal is against 
the decision of the lower Court dis¬ 
missing as against defendant 2 the plain¬ 
tiff’s suit, and the plaintiff appeals. The 
suit is based on a foreign judgment, 


] 12 Madras 


r. I.. S. Firm, Colomijo v. Si t.aimak (Wallace, J.) 1930 


naiiioly, the iliio'eo in O.S. No. 47 nU) 
ot i‘ll7 on tlio lile of the District Court, 
Colombo. It was a decree based on 
certain j>roniissoiy notes and liundis. 
The i»laintill has sued u]>on this ileeree 
in tlje Court of the Subordinate dudf^o 
of Sivaganga to recover the .sum of 
Ks. 1 . 5,000 now said to be due under it. 

I The first and, to my mind, the most 
:im|iortanb contention is whether that 
foreign juclgmetit satisfies the require¬ 
ments of S, l.‘l (b), Civil P. C.: that is, 
is it a judgment given on the merits of 
|t!ie case? The Suhoidinate Judge has 
held that it was not and on full con- 
-sidcratiou 1 agree with iiim. 

T!ie Journal, which is tlie diary in 
the euit 0. S. 47sl(.) ol maintained 

in the District Court, Coloml)o, is ex¬ 
hibited and discloses the following facts. 
The present res])ondcnt was one of the 
several defendants there, he being No. 13. 
All the .defendants to the suit were 
served and several appeared on 12th 
August 1918, tiic date fixed for the trial, 
hut this defendant did not. The Dis¬ 
trict Court proceeded to try the case 
against those served, reseiwing the right 
to proceed [against those absent, a pro¬ 
cedure permitted hy the Cevlon Civil 
Procedure Code. The trial against those 
jnesent was held up till a connected 
case was disposed of in November 1919 
and was finally dismissed on 27th May 
1921 owing to tlie plaintiff having taken 
no steps. On 7th July 1921 the plaintiff 
appeared to ask for the case to be pro¬ 
ceeded ex parte against those defendants 
who did not appear including the pre¬ 
sent respondent. After two adjourn¬ 
ments, the case was taken up on 19th 
September 1921, and the entry in the 
Journal (the meaning and the implica.* 
tion of which we have to consider), is: 

Mr. C. T. Kondayya (that is, the plaintiff’s 
proctor or vakil) filed affidavit and moves that 
decree nisi be entered in terms of the prayer of 
the plaint against defendants 1 and 18 " 

und the Court entered decree nisi, and 
on 11th November 1921, notice of the 
decree nisi having been affixed to the 
defendant s residence and no appearance 
made, a decree absolute was passed. It 
IS on that decree absolute that the pre¬ 
sent suit is based. 

whether the entry of 
19th September 1921 imports that the 
oase was heard and judgment given on 
the merits. The procedure followed is, 


it is conceded, that laid down for the 
trial of I'cgiilai suits, by Chap, 12, Ceylon' 
(-ivil P. C.: S. 85 is the section parti- 
culiiiiy ii]>i*licable. On the non-appear- 
auce of tile defendant, the Court shall, 
if the i-laintilT appears, “proceed to hear 
the c L'^e ex jiarte and pass a decree nisi.” 
Does me phrase shall proceed to hear 
the case ox parte " necessarily mean 
that the case was decided on the merits? 
I am unable to hold so. Hearing a case 
is merely attending to a case, taking itr 
up for further proceedings. Dates are 
fixed for the hearing of an action ” 
after tlio jJeadings have been put in: 
see Ss. 84 and 85: 

“ Ho.vring appears to me nothing more than, 
t.iking the c.ise up for trial. Even a decree nisii 
cannot be passed until the case is taken up for 
hearing and heard. That it does not neces^ 
sarily imply the taking of evidence is iadio^*- 
ted by the mandatory character of the section'* 
” the Court shall pass a decree nisi." 

That the passing of a decree for de¬ 
fault is mandatory is clear from. S. 90, 
which enacts that if all the defendants 
in a case do not fail to appear but some 
do appear, then the decree for default 
is not immediately obligatory on the 
Court. The present case is obviously 
governed hy S. 90. The decree for de¬ 
fault against those defendants who bad 
not appeared was postponed until the 
trial of the case against those defen¬ 
dants who had appeared was closed. 
The reasonable interpretation of S. 85 
is that the passing of the decree nisi is 
not a decision on the merits of the case 
but is a penalty for default of appear¬ 
ance. 

It is argued that the fact that the 
plaintiff’s proctor is said to have filed 
an affidavit, which is said to be the 
affidavit printed on p. 3 of the docu-. 
ments before us and appears to be a re¬ 
duplication of the plaint, implies that 
the Court called for evidence and ac¬ 
cepted the affidavit as evidence on 
which to base its decree. We are 
asked to infer from the fact that the 
affidavit was presented, that the Court 
called for it and used it as evidence, 
but the provisions of the Ceylon Code 
lend no support to this proposition, 
the general section relating to proof by 
affidavit is S. 179, which says that the 
Court may, for sufficient reasons, order 
that any particular fact be proved by 
affidavit. S. 437 clearly implies that 
except in an action of summary pro* 
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•oedure, affidavits whicii are to be evi- 
■dence in a case must be called (or by the 
Court on specific order. We are not 
shown anything here to indicate that 
the Court did so order evidence to be 
given by affidavit. There is nothing to 
show that the Court called for this 
affidavit or used it as evidence. There 
is in fact and it is a strong point 
>against the plaintiff no judgment or 
statement of reasons for the decree, 
nothing to show that the Court directed 
any attention to the merits of the case. 
When the Court has tiken evidence and 
decides on evidence, it must write a 
judgment: see S. 184 and 187. 

There are other indications that a 
decree nisi passed under S. 85 and a 
decree absolute wliich follows under 
S. 86 are not decrees passed cn the 
merits. For example Ss. 86 and 87, 
apeak of each of these decrees as decrees 
for default. Presumably this is of a 
deliberate purpose. No appeal against 
either is allowed (see S. 87) and if the 
decision was on the merits, one would 
naturally expect an appeal to be allow¬ 
ed. Again S. 87 provides for these 
decrees being set aside by motion, but 
what the Court has then to consider is 
not the merits of the controversy in the 
suit but the merits and demerits of the 
defendant’s failure to appear. So in the 
present case, the decree nisi was evi¬ 
dently passed not on the affidavit but on 
the defendant’s failure to appear. It is 
clear that the procedure in Chap. 12 does 
not anywhere contemplate a decision 
upon the merits of the matter in issue in 
the suit. The form of the decree nisi 
No. 22 affords no hint that the merits of 
the matters in issue in - the suit have 
been considered. It is a decree purely 
because of the default of appearance, 

^ The plaintiff has based an argument on 

the wording of the summons issued to 

the 'defendant in a regular suit pro- 

cedure as contrasted with that issued in 

an action of summary procedure on a 

liquid claim. These are forms 16 and 

ly respectively, found at the end of the 

Ceylon Civil Procedure Code. Form 16 

flays that in default of appearance: 

‘ the action will be proceeded with and heard 
Md determinod in your absence. 

Form 19 says that in default of ap- 
pearanca, plaintiff will be entitled to 
obtain a decree. Bub these.forms must 

be read with conformity with the Code 
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itself anil Mu-re is no roa'^on why wo 
should read ni'iii' ii.ln !!|i> winds ' hear 
and determine " M; m -ive Mu- ease a 
hearing and bring it (.. m . ;,d. 

1 am satisliod tor (no -i.ti.ii.asons 
that there was in the id-.tl ie'- M im. 
Colombo, no decision on the merits 
The point is not witiiout autiioritv 
in tliis Court. A very simiiai is re¬ 
ported in Arunnehahnn ('hfttinr v. 
Mnhnmmad Snlihii (1). when Ixittnaia- 
swami Sastri and Curgonven. I 1,. jield 
that the decision was not on the merits, 
following the Full litmch judgment nf 
this Court in Muhainmnd Kaanivi S: Co. 
V. Seeni Pakir (2) and tlie Privy Council 
ruling in Keyvier v. Vis:,anatham 
Reddi (3). 

As the suit fails on this point, it is 
unnecessary to go into the other points 
raised by the plaintiffs, namely, whether 
he is entitled te plead here that the 
lower Court was in error in 'getting 
aside the ex parte decree which he had 
obtained against the respondent and 
w’hether the respondent’s aj)|ilication 
to set aside that ex jiarte decree was 
out of time. 

I may just briefly note liere that an 
application was made to us by the ap¬ 
pellant to examine, for the purpose of 
elucidating the procedure in the District 
Court of Colombo, a learned barrister 
of this Court who has practised theie, 
but I really do not see how an examina¬ 
tion of this gentleman would assist us to 
decide the present case. I'lvon if lie 
were able to say tliat in ceituin cases 
the District Court <lid adopt a pro¬ 
cedure which involves a decision on 
the merits, it is incredible that ho will 
be able to say that it was the invete¬ 
rate habit of that Court to decide 
all such cases on the merits and 
and that there could not be any excep¬ 
tion to that practice, that in fact the 
District Court of Coloml)o and every 
District Judge i^ it invariably, as a 
matter of uniform rule, recorded deci¬ 
sions on the merits in all cases under 
S. 85. If the appellant had wished to 
to produce before us information which 
would enable us to decide in a clearer 
fashion what the exact procedure in the 

(1) A. I. R. 1928 Mad. 133. 

(2) A. I. R. 1927 Mad. 2f>5=)0 Mad, T>\ 

(F B) 

(3) A. I. R. 1916 P. C. 121=10 Mad. 112= 

44 I. A. C fP. C.) 
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Districf. Court’, of Colombo was ai^l wliat 
tho moanin'? <>[ blio particular 
of the Civil Procciure Co'le citnd boforo 
us is as laid down hv r.lio Supreuie Court 
of Cevlon, it would not have boon dilVi- 
cult for him to produce beforous repor¬ 
ted rulings of the Supremo Court on tho 
]K)int< at is-nie in the caso but lu’'at¬ 
tempt ha-) been mode to do this, whon 
the case was argued at tho Rar. 

Since t hat argument appellant lias by 
letter called our attention to two repor¬ 
ted cases of tho Supreme Court of 
Coloin!''o. Jt i:< not ncc'seary for us to 
post the case for further argument on 
these, as they do not seem to me to arise 
from Ids point. From the case reported 
in Ralaginshain's Notes of Cases, Vol. 0. 
p. 17, it ajijiears that there must be an 
ex parte hearing of the plaintitt’s case 
before a decree nisi can be passed. It 
was hold that there has been no such 
hearing and the decree nisi was there¬ 
fore vacated. From the case reported in 
3 Nev L(nr Reports 34, it appears that 
though a defendant appears at the ex- 
parte hearing, he cannot plead because 
ho is ill default. In both cases, it is 
clear that the hearing is not a trial on 
tiio merits of the matters in controver.sy. 
As is stated clearly in the latter case the 
defendant’s objections to plaintff’s ca-se 

“ could not bo tried until pleaded bv tho 
by the defendant who was wilfully in default.” 

The decision therefore remains a deci¬ 
sion for default of appearance and not 
on the merits, and it is clear, as I have 
pointed out, from S. 87, that defendant 
may, at any later stage, for good reasons 
shown, have tiie decree for default set 
aside and the case tried on the merits. 
In other words, the decree nisi and the 
decree a,bsolute under Ss. 85 and 86 are 
not decisions on the merits. I would 
therefore decline to interfere and 
dismiss the appeal \Yith costs. 

P.R.S./\,s. Appeal dismissed. 
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Phillips and Reilla', JJ. 

B. Istrurapya—Appellant. 


V. 

iSuamcim) Respondec 

Appeal No. 169 of 1927, Misc. App 

Appeal No. 201 
1927, Decided on 15th February 19 

R-om decree of Dist. Judge, East Tanjc 
D/. 8bh March 1927, in Original 
No. 44 of 1926. 


(a) Divorce Act, S. 7—Meaning of word» 
“principles andfrules.” ^ 

Th; wor.ls “principles and rules ” in S. 7 
m.'Mi principles and rules of law of evidence, of 
infcurprejabion, of practice, and of procedure but 
not si-iiiutory provisions nor statutory rules. 
Th''-principles and rules to be applied are by 
the words of the section made subject to the 
provisions of tho .Act; they cau never run coun¬ 
ter to th' .Act, [P 155 0 1] 

(bj Divorce Act, S. 37—Court has power to 
enhance alimony ordered to be paid to wife 
judicially separated. 

Section 37 as it stands, gives power to th» 
Court to cnh inco tho alimony which a husband 
has bjcu ordered under the section to pay to a 
wife judicially separ.ated from him. [P 157 C 1] 

fc) Divorce Act, Ss. 3 (5) and 42 — Child¬ 
ren not minors cannot be provided. 

There is no power under the .Act to make any 
provision for children who are no longer minora 
under the Act. [P 157 C 1] 

(d) Civil P. C., S. 35 — Successful appel¬ 
lant's conduct not creditable and straight 
forward ordered to bear bis costs. 

Costs ordered to be home by tho suceessful 
appellant because his conduct in tho case did 
not appear to have been at all creditable or 
straightforward. fP 158 C Ij 

T. V. Muthid-rishna Ayyar and N. 
Mnthnswnmi Ayyni —foi’ Appellant. 

K. Ramchandra Ayyar and AI. A, 
T. CoeUio —for Respondent. 

Reilly, J. —In 1921 the respondent in 
A. S. No. 169 of 1927 obtained a decree 
under the Indian Divorce Act of judicial 
separation fiom her husband, the appel¬ 
lant. The husband was then ordered to 
pay Rs. 120 a month to the wife for her 
own maintenance and Rs. 30 a month to 
her for the maintenance of each.of 
four children. In 0. P. No. 44 of 1925 
on the District Judge’s file the wife 
ed that the amount to be paid 
maintenance by the husband should be 
increased to Rs. 260 a month, and in 
0. P. No. 43 of 1926 the children applied 

for an increase of the maintenance al- 

low'ances to be paid by their 
them to Rs. 300 a month in all. ^ The 
District Judge disposed of both petitions 
in one judgment. He found that the 
children were no longer minors under 
the Indian Divorce Act and that there¬ 
fore their father could not be ordered to 
pay maintenance allowances for them* 
under S. 42 of the Act. But he made an- 
order raising the alimony to be peid tO’ 
the wife to Rs, 310 a month, includnig: 
in his calculation amounts required foir 
the maintenance and education of tbs’ 
children and Rs. 160 a month for the 
wife hei-self. The husband appeals iti 





Madras ISr) 


ISWARAYYA V. ISWARAYYA (Roilly, J.) 


1930 

A. S. No. 169 otl927 against the District 
Judge’s order so far as it relates to the 
wife herself and in A. S. No. 201 of 1927 
so far as it relates to the children. 

Mr. Muthukrishna Ayyar for the hus¬ 
band contends first, that the alimony for 
the wife having been originally fixed un¬ 
der S. 37 of the Act at Rs 120 a month 
the District Judge had no power to raise 
its amount. S. 37 does not in express 
words provide any power to increase the 
alimony of a wife once fixed. Mr. Mockct 
for the wife replies that since 1907 that 
pow'er has been provided in England by 
the statutes which govern the Probate 
and Divorce Division of the High Court 
in such matters and from 1866 to 1907 it 
was provided by the statutory rules and 
regulations of the Court for divorce and 
matrimonial causes: and that power can 
be exercised by the Court in India be¬ 
cause, S. 7, Divorce Act, provides that 
High Courts and District Courts shall 
act and give relief on principles and 
rules which in the opinion of the said 
Courts are as nearly as may be conforma¬ 
ble to the principles and rules on which 
the Court for divorce and matrimonial 
causes in England for the time being 
acts and gives relief. Mr. Mocket's 
extreme contention that “rules” in S. 7, 
Divorce Act, means^the Statutory Rules 
in force for the time being in England is 
in my opinion clearly untenable. If 
statutory rules in force in England were 
meant, there would be no question of the 
Court in 'this country acting on rules 
winch in their opinion were as nearly as 
may be conformable to those rules. The 
provision would have been either that 
the statutory rules in force in England 
w'ere to be observed in this country or 
that the rules to be made under S. 62, 
Divorce Act, were to be as nearly as may 
be conformablerto the ^statutory rules in 
force in England. In my opinion the 
words “principles and rules in S. 7, Di¬ 
vorce Act, mean principles and rules of 
law, of evidence, of interpretation of 
practice, and of procedure but not statu¬ 
tory provisions, nor statutory rules. The 
principles and rules to be applied are by 
the words of the section made subject to 
the provisions of the Act; they can never 
run counter to the Act. Mr." Mooket 
suggests that they may fill up gaps left 
in the Act. But I am inclined to agree 
with Mr. Muthukrishna Ayyar that they 
can neither cut down the provisions of 


tho Act nor supplv any foim of loliof 
not provided by IIh‘ .\»(.. ll.iw. vrr, J do 
not think it nectwsary lo 
question in any dol.itil on ihi.; ocinsion 
as the present case .'ippeai s tn uh’ lo lin n 
on other consi<lorations. Mi, Mnlhii- 
krishna Ayyar in tho coinsc of his 
ment has also coinjiarod tho provisions of 
the Indian Divorce .Act with iIk* statutes 
and the statutory rules in force in Ihig- 
land from time to time sinc<> lso7. 
Such a comparison is in'crt'stiiu;, Ihit in 
my opinion it is neither iisctiil nor jicr- 
missible for the purpose of interpreting 
the Indian Act unless tlio juovisions of 
that Act which are in question arc of 
doubtful meaning. If the provisions of 
the Indian Act are plain, we have no 
need, and in my opinion we have no 
right to look outside tho Act for its in¬ 
terpretation. 

The question here is whether the 
amount of alimony which the Inishaml 
lias been ordered to pay numthly can he 
raised by the Court after it lias once been 
fixed. 'The words of S. -37, Divorce Act 
are “in every case” that is on any decree 
of judicial separation obtained by the 
wife: 

“the Court may mal:3 an order on the hus¬ 
band for piymont to the wife of such monthly 
or weekly sum for her maintenance and support 
as the Court may think reasonable." 

There is a proviso to that part of the 
section which I will discuss later. But 
in itself, as that provision stands, and 
leaving out of consideration any inter¬ 
pretation, judicial or otherwise, which 
has been put on similar luovisions else¬ 
where, does it mean that an order for 
payment by the husband once made can 
never be varied, that the amount to be 
paid can never be raised by the Court? 
Does it mean that one order only can be 
made in tho wife's favour? Tho Court 
is to fix the sum which it thinks reasona¬ 
ble. What is reasonable today may be 
unreasonable a few years hence. Where 
the husband has property on which a 
gross sum or an annual income can be 
secured to the wife, the earlier part of 
the section provides for that being done. 
The part of the section with which we 
are dealing appears to apply to other 
cases, where the husband has no such 
property, or no sufficient property, but is 
earning or receiving an income out of 
which he can properly bo ordered to 
make payments to the wife. Such an 
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iric'Oiiii' in voi v main cii'Ses will ))e vavi- 

» « 

lile. A who deponds on his 

u^vn iiviv he wirning nothin,i* at 

til-; time when liis wife cd)tain< a dncrco 
ol judicial separation aj’ainst him. A 
yeai' later ho niav liav-.- obtained a j’ood 
• ippointment and lie earning a largo in- 
■('nine. if the Court's j'owor is restricted 
*o llii’ time wlien the decree i^ made, in 
such a case it wiadil not he reasonable 
to make any order lor juiyinent to tire 
wile at all. Does this ]iart r»f tlio section 
mean that in sucli a case the wife can 
never get an order for j)aynient ol ali- 
cnony ? If it is suggested that the Comt 
■'•an make an order lor payment after tlie 
•deei'oe but m>‘. ni*ci*<saiilv at the time of 
’hedoti'oe and then it< powoi'is oxhans- 
(ed. the result is hardly more reasonable. 
A hushaiul may at the time when the 
first order is made be earning a very 
small income, out of which he cannot 
make any payment sulUcient for the 
maintenance of his wife, but later on he 
may be earning thousands a month. 
Does the section tie the liands of the 
Court so as to jirevent an order for the 
payment of proper alimony to the wife 
when it is olwious that the husl)ancl can 
well atlord it ? When a Court is given 
jiower to make a continuing order reason¬ 
able in the circumstances, by what 
principles of interpretation can we say 
■tliat that implies ])ower to make only 
one order applicable to one set of circum¬ 
stances, which can never be varied, how¬ 


ever gravely the circumstances may 
vary ? .And, when we remember the 
particular kind of circumstanees to which 
this part of the section applies, that is, 
cases in which a proper provision cannot 
be made for the wife out of the property 
of the husband but can be made out of 
his income, I see nothing in the words 
used to drive us to the conclusion, un- 
leasonable in itself and not necessarily 
implied in the words, that the Court can 
do no more than make once and for all 
a single order in favour of the wife and 
then its power is spent. 

Air. Aluthukrishna Ayyar has sought 
to support his interpretation of the 
■section to that effect by comparing it 
■with S. 42, which deals with orders re¬ 
garding the minor children of parents 
ludicially separated and provides expli- 
-citly that such orders may be made “from 
time to time.” He would have us regard 
lb as of importance by contrast that there 


are no such words in the part of S. 37 
wbic b i iicive been discussing. But S. 42 
deals witii orders with respect to the 
custody, maintenance and education of 
th(3 children or for placing them under 
the protection of the Court. It is obvious 
i/liat in such matters frequent orders 
(liil'ering from time to time, may be re- 
quiied in the interests of the children 
as they grow up, and the conductor 
occupation of the parent to whom the 
custody ol the children has been given 
may often make a variation of the 
original or subsequent older necessary in 
that matter. The fact that the legislature 
has been careful to state explicitly that 
varying orders in respect of the children 
may be made from time to time, as is 
obviously desirable in their interests, is 
in my opinion no sufficient ground for 
supposing that having provided in S. 37 
that the Court may order the husband to 
make such monthly payments to the wife 
as it thinks reasonable, the legislature 
intended to make that order invariable. 
Without provision for variation from 
time to time it might perhaps be thought 
that an order for the custody of the 
children was final. When alimony is to 
be fixed according to what is reasonable 
in the circumstances, no such finality, 
is implied. 

What at first sight may be thought a 
stronger argument in support of Mr. 
Aluthukrishna Ayyar’s contention is that 
S. 37 contains an explicit proviso for the 
reduction of the alimony which the hus¬ 
band has been ordered to pay but uo 
proviso for its enhancement. Mr. Muthu- 
krishna .Ayyar argues that the very fac 
that a proviso has been introduced only 
for the reduction of alimony once iixou 
implies that enhaheement was never 
contemplated by the legislatui’O ; “ 
alimony once fixed could be varied ac¬ 
cording to circumstances under the 
section without the proviso, the proviso 
regarding reduction would be super¬ 
fluous. On examination that argument 
does nob appear to me to be sound. When 
an order for the periodical payment ot 
alimony has been made against a hus¬ 
band, it is of the nature of a decree, and, 
it he is to be allowed in certain circum¬ 
stances to get it reversed or modified, it 
might be thought that explicit provision 
must be made for that in some way, 
it is not made in the section apart fro® 
the proviso. But when the wife appB®® 
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(or additional alimony sho iloos not want 
the original order touched in effect ; slio 
wants a further decree (or additional 
alimony. The proviso might be thought 
necessary if the Court was to lufve power 
to unmake tlm order made ; no proviso 
is necessary to give power to make an 
additional order. Mv conclusion tlicre* 
(ore is that S. 37, Divorce Act as it stands 
gives power to the Court to enhance the 
alimony which a husband lias l>een 
ordered under tlie section to pay to a 
wife judicially separated from him. 
Returning for a moment to Mr. Mutim- 
krishna Ayyar’s comparative examination 
of the English statutes and statutory 
rules on the one side and the Divorce 
Act on the othev, I may point out that 
under the English Act of 1807 the Court 
had power when pronouncing a decree 
for dissolution of marriage to fix an 
amount of alimony for the wife—either 
a gross sum or an annual sum—but 
nothing was said in the Act about power 
to increase the sum ; nevertheless R. 92 
of the Rules and Regulations made under 
that Act prescribes procedure for a wife 
applying for the increase of alimony so 
fixed, which could not properly have 
been done unless power to increase the 
alimony fixed had been held to be im¬ 
plied in the power given by the Act to 
fix it. 

The liusband is on much firmer ground 
in his appeal against the District Judge’s 
order so far as it makes provision for 
the children. The Act makes provision 
only in respect of minor children ; and 
under the Act the sons of native fathers 
are no longer minors when tliey reach 
16 years of age and the daughters when 
they reach 13. It is admitted that none 
of the children concerned in this case 
was a minor within tlie meaning of the 
Act when 0. P. No. 43 of 1920 was 
presented to the District Court. But 
the District Judge has tried to provide 
for them by adding the cost of their 
maintenance.and education temporarily 
to the alimony of the wife, which he 
has raised for that explicit purpose. 
That is not to apply but to circumvent 
the provisions of the Act. In my opi- 
nion there is no power under the Act to 
make any provision for these children 
who are no longer minors under the 
Act. The learned District Judge says in 
his judgment that it was conceded that 

“ the wife who is entrusted with their cus¬ 


tody hjhI nliu-n'ion i. I'ufi'cliiiti fr.'o; 
tlio liiisliiiii'l, t Ii ■ r-.. ' . • ; |)iM r HI I in'-'ii iMc ' Hi i 
education.” 

I do not undri si ,iiti I oNartlv wli.ii )!ia' 
means. The " out iii->i m.'ii' " iho 
childR'n to the wile appoai-v i" Itn.i 
been made und«'i' ;tn oidm f*'C 'a 
custody which is no in h i< i 

Tlie legality ot pioviding li r lia 
children in that way is contested hv tin 
husband in A. S. No. ‘J('L ol 1'.'27, and 
Mr. Mockot has not suggested Ik'I.'U' ns 
that any such coneessinn ’ was reailv 
made by the hiislnind befoi.' lie" Di-' iiet 
Judge. In my opinion A. S. No. 'Jiii >>| 
1927 must be allowed and no [novision 

can bo made for the children diroctlv or 

% 

indirectly. 

The wife claimed in 0. P. No. 44 of 
1926, Rs. 200 a month for her own 
maintenance. Tlio learned District 
Judge, though taking into consideration 
the expenses of tlie cliildren made 
an order for the payment to the wife of 
Rs. 310 a month, calculated that what 
was needed by her at Rs. iCiO a month. 
In my opinion he might well have fixed 
her alimony at Rs. 260 a month. The 
husband at the date of the petition was 
receiving a salary of Rs. 800 a month. 
As District Medical Officer tliere is no 
doubt that he has opportunities of 
adding considerably to tliat income by 
private practice. He did not go into 
the witness-box ; nor did lie explain to 
the Court clearly what Id's income was. 
It is indeed not at all credilal.le that 
an officer in bis position .should not 
have boon open with the Court and 
should have left tlic amount of his in¬ 
come to speculation. It will, I think, 
be quite safe to estimate his income at 
something over Rs. 1,000 a montli. Out 
of that it is in my opinion reasonable 
that be should pay Rs. 260 a month bo 
his wife in alimony. Though she has 
not put in any appeal or memorandum 
of objections against the District Judge’s 
order, the reason of that appears to have- 
been that in one sense the alimony fixed 
by the Judge was more than she had 
claimed. In the circumstances, I think 
we may properly make an order under 

R. 33, 0. 41, Civil P. C., that the 
husband do pay aliifioiiy to the wife at 
the rate of Rs. 260 a month. The 
learned District Judge has made his 
order take effect from the date of the 
wife’s petition, via., 18th March 1920. 
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The liubiianil objucts to Liia'; ; biic J see 
110 sutl'icient why it siiould not 

lie done, aii'l f would in iko onr ortler 
liavo cll'cct liotn that date. 

A^ to costs I would order the hus¬ 
band (o I'ay tlio wife’s cost^ in A. S. No. 
1G9 of 1927. And, althou.L'Ii A. S. No. 
,201 of 1927 must be allowed in his 
favour, 1 would order to j'ay tlie respon¬ 
dent's co-^ts throuj 5 !iout, both because 
his conduct in I ho case does not appear 
to me to have been at all creditable or 
straightforward and because, though he 
has objected successfully to the District 
-Judge's order, ho did not bring to tho 
notice of the learned Judge, cither when 
his indgmont was pronounced or after- 
wards. the lact that lio had not made 
the supposed concession upon which the 
jiidgmonc pirllv proceeds. 

C. .1/, J. 312 of 1927.—This appeal 
relates to an application fE. 253 of 
1926) to record satisfaction in the-matter 
of payments for two of the children 
concerned in A. S. 201 of 1927. The order 
of tlio District Judgo must be set aside 
:uid the application remanded to him 
lor fresh disposal. In this appeal each 
party will bear his own costs. 

Phillips, J.—I agree with the orders 
proposiul and will only add one word 
about S. 3 f5) and 12, of tho Act. It 
seems to me mo«t improper that a Court 
ol matriminial j'lirisfliction should nob 
liave power to pass orders as to tlio 
custody and maintonanee of unmarried 
gills al)ovo the ago of 13, or of boys 
over IG. Since 1869 great strides have 
been made in education and it cannot 
now be said that education always 
ceases in tho case of girls at 13 and in 

the case of boys at 16 nor are they 
usually in a position to fend for tliem- 

In my opinion the 
ctelinition of minor children in S. 3 (5) 

requires amendment and would invite 

the attention of the legislature to the 
same. 

Order accordingly. 
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Venkatasubba Rao and 
Madh.wan Nair, JJ. 
Yffr/nmwai—Plaintiff—Petitioner. 

.V. 

Arulayee Ammal and oi/icrs—Defen- 
dants Rsspondsnts. 

Civil Eevn, Pefcn. No. 663 of 
Decided on 30th October 1929. 


Civil P. C., O. 9. R. 9—Decree passed— 
Suit cannot be dismissed — Preliminary 
decree modified in appeal—Date for further 
enquiries per appellate Court’s directions— 
On default of party. Court dismissing suit 
under 0^9. R. 9—Dismissal is wrong and 
revision lies—Civil P. C., S. 115. 

After tlccr.'o has once been made in a suit, 
the suit cannot be dismissed unless the decree 
is revorsjd iu appeal. And if a trial Court, 
hiving used a date for further proceedings 
nnd-r (liivetions of appellate Court modifying 
the preliminary decree, dismisses the suit on 
that date, under 0. 9, R. 9. such a dismissal is 
wrong and a revision lies ovor it: 1924 

P.C., 198 and 9-2 All. 319, lid. on. 

[P 158 C 2 : P 159 C Ij 

.1. V. Noraifanasuami Iijer-'iox Peti¬ 
tioner. 

R. Norasimha Chariarnnd K.Muthi- 
swami Cliclti~ioi- Respondents. 

Venkatasubba Rao, J.— The main 
question in the Civil Revision Petition 
is: is a suit liable to be dismissed for 
default after the passing of the prelimi¬ 
nary decree ? The plaintiff filed this 
suit for partition and in 1923 obtained a 
decree directing certain items to be par¬ 
titioned. From this judgment, she filed 
an appeal and the appellate Court 
varied the decree in her favour, by direct¬ 
ing partition of some additional items. 
When the case went back to the trial 
Court, it fixed a date for the appearance 
of parties. Neither the plaintiff nor 
the defendant having appeared on the 
day fixed, the Court made an order on 
9th May 1925 dismissing the suit for de¬ 
fault. It is this order that is impeached 
in the revision petition before us. On 
the merits, there can be no question 
that this order cannot be supported. As 

pointed out by the Privy Council: 

“After a decree has'once been made in a 

suit, the suit cannot be dismissed unless tbe| 

decree is reversed on appeal, The parties have 
on the making of the decree, acquired rights ot 
incurred liabilities which are fixed unless or 
until tho decree is varied or set ^ aside: 
{Lakshminarain v. Balamukund) (1), at 'p. 
of 47 M. L. J. 

A similar view was taken by the 
Allahabad High Court in an earlier case. 
Masumunnissa v. Latifan{2). 

But then a preliminary objection is 
raised that this revision petition does 
not lie. The argument may be thus 
stated. The plaintiff applied to the 
lower Court for the restoration of the 
suit under 0 . 9, R. 9, Civil 'F- 

(1) A.I.R. 1924 P.C. 198^4 Pat. 61=51 I.A. 
S2l (P C ) 

(2) [1910]*32’a11. 319=5 I.O. 872=7 A.L.J- 
196. 
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That application was dismissed by an 
order dated 16th March 1926. The res¬ 
pondent contends that an appeal lies 
from the last mentioned order under 
O. 43, E. 1 (o) and that the High Court 
ought not to exercise its revisional 
powers when the party aggrieved has a 
remedy by way of appeal The answer 
is simple. The order dismissing the 
suit cannot be treated as one made under 
the provisions of 0. 9, Civil P. C. That 
is the effect of the decision of the Privy 
Council to which wo have referred. It 
follows necessarily that although the 
plaintiff’s application to restore the suit 
purports to have been made under 0. 9, 
it is not in fact governed by the provi¬ 
sions of that chapter at all. It must be 
deemed to be an application under S. 151 
for the exercise of the Court's inherent 
powers. The preliminary objection thus 
fails. 

In the result, we allow the Civil Kevi- 
sion Petition and set aside the order of 
the lower Court dated 9th May 1925. 
The District Munsif will restore the case 
to his file and allow the plaintiff to take 
further proceedings in the suit. 

In the circumstances, we direct each 
party to bear bis costs. 

P.R.S./v.s, Revision alloxcei. 
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Jackson and Reilly, JJ. 

B. Istvaraijya —Petitioner. 

V. 

Swarnam Iswarayya —Respondent. 
Civil Misc. Petns. Nos. 1935 and 1966 
of 1929, Decided on 30th April 1929, 
from decree of High Court in Appeal 
Suit No. 169 of 1927. 

Divorce Act S«. 56 and 37—Leave granted 
by High Court on condition that petitioner 
should depoait fixed amount in Court— 
Divorce Act S. 7. 

Where the points involved were whether 
the High Court is justified in. reading S. 37 
as entitling the Court to order enhancement 
in alimony granted for maintenance to a wife 
judicially separated, and whether the High 
Court has power under 0. 41, B. 33 of the 
-Civil P. G., to order such enhancement where 
none was asked the petitioner-husband was 
granted leave to appeal to the Privy Council 
but the High Court acting under Divorce* Act, 
8. 7, ordered the petitioner to deposit a sum 
of Rs. 3,000 for the expenses of wife. 

[P 159 C 2] 


2\ V. Mulhitkrishni Aii/n/' ;Ln<l 
Muthuswdmi Ayi/tn —for I'oUt-ioiier. 

M. .1. !'.• Cod ho ii\u] M. .1. Enwst 

—for RespomlenL. 

Jackson, J. —Tliis an api'lii-iUion 
under S. 56, Divoroo Acr, 1 (jf l-'iiU fm 
leave to appeal to His M.iioslv in ('oun- 
cil from tho order and (Il'cico oI tln^^ 
Court in B. Iswarayiia v. (Ij 

fixing the alimony to Im^ paid l>y tiio 
petitioner to respondent his divorced 
wife at Rs. 260 a month. 

The amount originally fixed hy t lio 
District Judge was Rs. 120 and tins was 
confirmed on appeal. Then the respon¬ 
dent petitioned the District Judge foi 
an increase and he fixed the amount at 
Rs. 160 plus Rs. 150 for tlio cliildren. 
This Court found that nothing need be 
paid to the children wlio were no longer 
minors under the Act l)ut increased 
the alimony of tho mother to Rs. 260. 

The petitioner contends that there is 
no provision in the ‘Act for increasing 
t!ie amount of alimony once it is fixed 
and this Court is nob justified in l oading 
S. 37 as entitling tho Court lo nv.ikc 
such orders as regards maintenance as 
may from time to time bo reasonable. 
He also contends that inasmuch as the 
respondent did nob appeal against the 
order of the District Judge fixing her 
alimony at Rs. 160 this Court in raising 
the amount to Rs. 200 exceeded the 
poxver given to an appellate Court 
under 0. 41, R. 33, Civil P. C. I consi¬ 
der that neither of these points is so 
clear as to justify us in finding that this 
is not a fit case for appeal nor can tliey 
bo said to be unsubstantial for they 
materially affect the law of divorce ancl| 
tho law of procedure. 

But in giving leave to appeal I think' 
it necessary to order that the petitioner 
pay the costs of the respondent in the 
proceedings before tlio Privy Council. 
Under S. 7, Act 4 of 1869, tliis Court is 
bound lo act and give relief on princi¬ 
ples and rules whicli conform to tliose 
obtaining in England and I have nc 
■ doubt that in a similar case arising iv 
England 0. 91, Part 8 of tlie Annual 

Practice would be applied and the wife 
would be given her costs. In the cir¬ 
cumstances we give leave to appeal 
on condition of petitioner depositing 
Rs. 3,000 within 3 weeks of tho ro 

(1) A. 1. R. 1930 Mad. 154.. 
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oioning of tlio Coni-fc next -Tuly wliicii 
Stan 1 (• (lr;i.\\ai hv ves]''on(]e:it. 

Reilly. J-In C. M. V. latY of U)20 
tlio lni''lan(l {'lays ter a ceitilaalo tliafc 
this is a fit caso for aj'j-eul to His 
Majesty in Council iiinler S. oij, Divoiae 
Act. The two qiiesti-us wiiieli tho 
Inishan'l wishes to raise in ai-ieil, viz.: 
(1) wlie'her flu* amount ot alimony 
which a hnsl and has I'een oirlcie.l to 
pay monthly under S. o7 ol tlie Act can 
l)C raised hy the Court wiieii it lias 
once been fixed and (2) whrtlier JC d3, 
0. 11, Civil r skives i>ower in spe¬ 
cial circiiinstances to make siu li an 
order as was made in this c'i.-.e are 


({uesLions of [general iuijirntanec. But 
floes lhat make it a lit ra-c for aj'jieal 
under S dG. ].)ivorec A'-t ? Even il it 
were enough to make the case a Ht one 
nndoi S. lO'J (c), Civil P. C.. it would 
not necessarily be enough under S. 56, 
Divorce Act. Considering the nature of 
the cases which can be taken before 
His Majesty in Council under 5G of 
the Act it would often be a very great 
hardship if a wife could be subjected 
to such an ajipeal, when it was clear 
that she had no means suUicient to con¬ 
test it merely because it raised a ques¬ 
tion ot general importance. In this 
case it is alleged hy the wife, and is 
not disputed before us, that she cannot 
allord to appear before the Privy Conn- 
cil and contest tlie proposed appeal. 
But, as suggested by Mr. Coeliio for the 
wife, the Act provides machinery by 
the aid of which an ajjpeal can be prose¬ 
cuted without injustice against a wife 
who has no means of lier own to con¬ 
test it. Under S. 7 we are to act on 
principles and rules as nearly as may 
be conformable to the principles and 
rules on which the Court for divorce 
and matrimonial causes in England 
acts. "Principles and rules” in that 
section include in my opinion " princi¬ 
ples and rules of procedure. ” As a 
matter of procedure in England the 
husband can be required to advance to 
liis wife the expenses of contesting an 
appeal which he wishes to prosecute 
against her. That procedure I think 
wo are entitled to adopt here before 
declaring that the case is a fit one for 
appeal and so enabling the husband to 
prosecute his proposed appeal before 
the Privy Council. In my opinion this 
■would not be a fit case for appeal 


within the meaning of S. 56 of the Act. 
if Ibe husband did not advance to the- 
wifo the expenses of contesting tho ap- 
pea) : if he did so, it would be a fit case. 

I would therefore require the husband 
to deposit in thi.s Court within 3 weeks 
after tlie Court reopens after the long 
vacation Rs. 3.000 for the wife’s ex-- 
penses in contesting the appeal. If he 
mikes tho dejiosit in time, I would de¬ 
clare the case a fit one for appeal to His 
Maib-sty in Council and allow the wife 
to draw Rs. 3,000; if he fails to make the 
deposit, 1 would dismiss his applica¬ 
tion, 

iMJ.s. v.p Conditional leave granted^ 
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Venjvatasup.ba R.vo and Reilly, JJ. 

(Imniani) Se^hayya and others —Ap¬ 
pellants. 

V. 

{Dronamraju) Lakshminarasimha Bao 
Pantulu and others —Respondents. 

Letters Patent Appeal 12 of 1025, 
Decided on 2lst January 1929 from 
judgment of Devadoss, J., D/- 26bh Sep¬ 
tember 1924 reported in A. I, B. 1925 
Mad. b55. 

(a) Transfer of Property Act, S. 58—Debt 
with security of land for its payment, i> 
mortgage—Money borrowed and lender put 
in possession of land—Covenant that certain 
sum out of income should be appropriated 
towards mortgage and balance to be paid to 
debtor—Failure to fulfil latter part of Cove¬ 
nant-Transaction held to be mortgage and 
that mortgagee must debit balance against 
mortgage debt under S. 76 (h), T. P. Act. 

The intention of the parties must be looked 
into, and that when once there is a debt with 
the security of land for its rep.ayment, then the 
arrangement is a mortgage by whatever name 
it is called, 

A sum of Rs. 2,200 was advanced to the 
borrower, who agreed to pay an equal sum as 
interest thereon. The lender was put in pos¬ 
session of certnin lands belonging to the bo»* 
rower and as between tbo parties, the annual 
profits were estimated to be Rs. 240. The 
lender was required annually to pay Rs- lOP' 
for the revenue and village expenses, appropri¬ 
ate Rs. 80 towards the mortgage debt and pay 
the balance of Rs. GO to the debtor. It was 
further provided that after-the debt was dis* 
charged in 55 years in the manner set forth, 
the creditor was to surrender possession of the 
land to the borrower, and that if the lender 
failed to pay Rs. 60, he should be bound to 
relinquish a part of the land in proportion to 
that sum. Since 1882 the annual payment of 
Rs. 60 was never made to the mortgagor. 

Held ; that tho parties intended that the 
money was to be repaid and that the land was 
to bo treated as security for repayment. , 

[P 162 0 21 
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Held also : that tho sum of Us. CO should bo 
dobitod under S. 76(h) against tho mortgage 
dobt and in that ovont tho dobt became wiped 
out long before 19i0. 6 A//. £03 and 34 I. G. 
399, Rel. on ; 2 Had. 314 and 35 H. L. J. 287 
Expl. [V 163, C 2] 

*}« (b) Transfer of Property Act, S. 62 (a)— 
Usufructuary mortgagee, if he gets money 
from usufruct, must apply it in reduction of 
mortgage debt. 

Notwithstanding tho mention of certain 
period in mortgage deed, if a mortgagee with 
possession gets into his hands, from the usu* 
fruct of the pnperty, a sum of motuy bcli.ng- 
ing to the mortgager, it is tho houndon duty 
of the former to apply that sum in reduction of 
the mortgage debt. [P 1(''2, C 2] 

(c) Transfer of Properly Act, S. 62 (a)— 
Meaning of words "when' such money is 
paid." 

The words used in S. G2 (a), "when such 
money is paid," mean in the context " wb-ui 
such money is paid from the routs and profits." 

(P 16 >, C 2] 

G. Laksh7nan7ia and j!d. Aipalacliarya 
— for Appellants. 

S. Varadachariar, P. SG7nasuii(hram 
and N. Ba7na Kao— for Eesiondcnts. 

Venkatasubba Rao, J.— This is a 

Letters Patent appeal from tlie judgment 
of Devadoss, J., and raises an importaut 
question, in regard to tho efl'ect of a 
certain transaction evidenced by two 
documents dated Snd May 1865. The 
two deeds may be treated as practically 
one and the purport of the arrangement 
is shortly this. A sum of Rs. 2,200 is 
advanced to the borrower, who agrees 
to pay ah equal sum as interest thereon. 
The lender is put in possession of cer¬ 
tain lands belonging to the borrower 
and as between the parties, the annual 
profits are estimated to be Rs. 240. The 
lender is required annually to pay Rs. 
100 for the revenue and village expenses, 
appropriate Rs. 80 towards tlio mort¬ 
gage debt and pay tho balance of Rs. 60 
to the debtor, lb is further provided 
that after the debt is discharged in 55 
years in the manner set forth, the credi¬ 
tor is to surrender possession of the land 
to the borrower. The only remaining 
material clause is, that if tho lender 
fails to pay Rs. 60 he shall be bound 
to relinquish a part of the land in pro¬ 
portion to that sum. It is evident that 
the term was fixed as 55 years, because 
at the rate of Rs. 80 it would take that 
period to discharge the total sum of Rs. 
4,400. The right, title and interest of 
the borrower in the lands in question 
were sold in Court auction and the 
plaintiff having become the purchaser, 

1930 M/21 & 22 


tho sale in Iii>j faviiir was ciiMrD'nK''l mi 
1st MiU'ch [■ i:-; (Irnird iliat, 

sinco thc'n. tlio atntti;)] pavin'Mil; cit' Ks. 
GO was never inaih' l-o Inm, ! may oh. 
set VO, iliat it is alteyrd d-i I | t f i l.i- 

defenoo tliat notw it list ami ini*. I l:n ('.. 

sale, tho loiuler cmil iniual t <> ] ,v\ K - , lO 
to tho original di’hld)'. !5nl. ( hi' is md'- 
matcrial, as it is ailinifted t hat I Im len¬ 
der liad nolii'o of I lie Coiii t sain and I ho 
alleged paynienfs may 1)0 Ihen’foi'o 
ignored. The [ilaintill has (i. iho 

transaction as a mortgage and his bled 
tho suit, from which this api'eal aii-e; 
as ono for vedemiition. Tho suit, was 
filed in 1914. It was cunteiuh'd that it 
was premature as the tciin of 5.') years 
would cxpiie only in 191iO. The District 
Munsif in whoso Court it was tiled di.s- 
posed of tho suit in 1019. Tho ajqical 
to the Suhnvdinato Judge was decided 
in 1921. On the c-xpiiy of tho tcim, 
that is. in 1920, the def( iidant gave np 
]'Ossession of the land to tho idaintill. 
Tlio ijucstion, thcrofojo, whether tho 
suit was premature or .not, is not of 
mucli importance, in so far as tlio action 
relates to tho possession of tho property, 

The samo point, however, arises in 
another form, when did the debt become 
discharged ? for, notpnly does the plain¬ 
tiff contend, that his right to redeem 
accrued when the debt was paid off, ir- 
respective of the period fixed, but ho 
further urges that the defendant became 
liable from that moment to account for 
the profits from the lands. He contends, 
in short, that the debt became dis¬ 
charged long before tho expiry of 55 
years, t)io period fixed. IIo maintains 
that the defendant, who, contrary to the 
terms of the arrangement, retained in 
his hands the sum of Rs. 60 ^Yas bound 
to apply that sum in reduction of the 
mortgage debt. If that was done, tho 
debt would, of course, have been dis¬ 
charged long before 1920. The question 
to decide is : was tlie defendant so 
bound ? 

The point to be first decided is, is the 
transaction a lease or a mortgage ? for, 
on this will depend, whether tlie plain¬ 
tiff’s contention can prevail or not. 

" Tho only guiding rulo that can bo extrac¬ 
ted from the cases on tho subject is, that the 
intention of the parties must bo looked into, 
and that when once you get a debt with the 
eocurity of land for its repayment, then the 
arrangement is a mortgage by whatever name it 
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is ciIIlcI. Ghoao oa :\Iortgige?, 5Sh 
Yol. 1, Page.lOJ.” 

Let us now examine the teruis 
of this aiiangcmcnt. Xho deed calls 
tlie advance a loan and jirovides for 
interest upon it. It refers lo the 
discharge of the debt and prescribes a 
method by which it may bo gradually 
paid off. The ’obvious intentiou of the 
deed is, lo treat the jiroperty as security 
for the amount advanced together with 
interest upon it. In the face of those 
provisions, can the sum advanced bo 
regarded as a ])remium or bonus j>aid for 
the use of the land ? Generally, where 
a lessee pays a premium to his lessor, 
the intention is nob that it shall be ro- 
payalde. Lvery recital in the deed in 
question shows, that the parties inten¬ 
ded that the money was to he repaid and 
that the land was to l)e treated as secu¬ 
rity for repayment. The fixing of a term 
is clearly not inconsistent with the 
transaction being a mortgage. Mr. 
Lakshmanna, for tlio defence, relies on 
the fact that the deed is described as a 
‘ cowle ’ and that the word means a 
lease, .\ssuming that he is right, we 
must still look at tlie substance of the 
transaction and not be guided merely 
by tiio word, ^yhich the parties chose to 
use, in describing the instrument. But, 
as a matter of fact, the treatises to 
which wo have been referred show, that 
the word ‘ cowle ’ has a much wider 
signification and may mean “a contract'' 
or “ an agreement.” There is then the 
further fact, that the deed stipulates 
that in the event of the creditor failing 
to pay Rs. 60 the debtor may insist upon 
possession being given, of a share of the 
land in proportion to that sum. Is it 
conceivable that if the parties intended 
the arrangement to be a lease, they 
would have provided that the lessee was 
m a certain event to deliver up a part of 
the property ? 

This leads me to the main question 
in the appeal. In the case of a mort¬ 
gage with a period fixed, where the 
mode of repayment is prescribed, can 
the debt never and in no circumstances 
become discharged, before the expiry of 
that period ? Mr. Lakshmanna has 
strongly contended that, in such a case, 
the clause fixing the term is an essen¬ 
tial part of the contract and that the 
mortgagor must wait till the period 
comes to an end. Mr. Varadachari, for 


tlio plaintiff, concedes that in a case of 
this kind, it is not open to the mort¬ 
gagor, to redeem the mortgage before 
the close of the period by tendering the 
amount. But, what he strongly urges is 
this, notwithstanding the period if the 
mortgagee gets into his hands, from the 
usufruct of the property, a sum of money 
l)elongjng to the mortgagor, it is the 
bouuden duty of the former to apply 
that sum in reduction of the mortgage 
debt. According to Mr. Lakshmanna, 
the true principle is, that the mortgagee 
while remaining liable for the sums re¬ 
ceived by him, is not bound to apply 
them in discharge of the mortgage debt; 
in other words, taking the present case, 
the debt could be discharged only in the 
manner provided in the deed and it 
could not be treated as paid off before 
the expiry of the full 55 years. The de¬ 
fendant’s liabilitv, Mr. Lakshmanna 
says, is merely to separately account for 
the sums retained in his hands contrary 
to the terms. In my opinion, the soun¬ 
der and the more equitable rule is 
that for which Mr. Varadachari con-1 
tends. 

Section 62, T. P. Act, runs thus : 

In the case of a usufructuary mortgage, the 
mortgagor has a right to recover possession of 
the property; 

(a) Wboro the mortgagee is authorized to 
pay himself the mortgage money from rents 
and profits of the property, when such money 
is paid; 

(b) whero the mortgagee is authorized to pay 
himself from such tents and profits, the in¬ 
terest of the principal money, when the term 
(if any), prescribed for the paymeut of the 
mortgage money has expired and the mortgagor 
pays or tenders to the mortgagee the principal 

money or deposits it in Court as hereinalter 

provided. . ^ 

The present case is covered by Cl. Ub 
The words used are; “when such money 
is paid.” They mean in the contest 

when such money is paid from the 
rents and profits.” The question to de¬ 
cide then is, when did the mortgage 
money become paid off ? The clause in 
question does not say that a different 
rule is to be applied, when by the con¬ 
tract a term of years is fixed. On the 
contrary, it seems to embody the prin¬ 
ciple, that in no case can the mortgagee 
retain possession, after th6 debt itself 
is discharged from the usufruct. It is 
true that where a period is fixed as a 
material part of the contract, the mort¬ 
gagor cannot be at liberty by any act of 
bis own, to get rid of the stipulation, 
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that is to say, he cannot, at his will, 
curtail the period, by tendering the 
money before the prescribed date. The 
case cited by Mr. Lakshmanna such as 
Setrucharla Ramachandra v. V. Snria- 
narayanaraju Bhahadur (l) and Aga 
Muhamjnad AH v, C. Venkatappiah {2) 
decide no more tlianthis. Wiiat the 
law will prevent is if the mortgagor, 
before the prescribed period, seeks to 
discliarge the debt in a manner not con¬ 
templated by the contract, tliat course 
ho will not be permitted to adopt. But 
the question hero arises in an entirely 
different form. A portion (Rs. 60) was 
by agreement of parties excluded from 
the usufruct for a specific purpose. If 
the purpose failed or tlie term was not 
carried out, what was tlie result ? The 
part excluded reverted without any fur¬ 
ther act or agreement and became again 
profits. The mortgagee would then ho 
liable to apply it in reduction of the 
debt, S. 76 (h) enacts that the mort¬ 
gagee shall apply the usufruct, first in 
reduction of the interest, then of the 
principal. This, he is bound to do under 
the law, so that, if a part of the profits 
initially excluded was nob applied as 
directed, it became usufruct as a matter 
of course and without a special contract 
to that effect. 

Tlie pi’oper way then of viewing the 
question is: has the part excluded, in 
the events tliat have happened, regained 
its character of rents and profits ? If so 
the mortgagee has no optitJn but to 
appropriate it to the mortgage debt. 
Jaijitraj v. Gohind Teirari (3) is a very 
instructive case on the point and gives 
effect to the principle as I have stated 
it. Brijkumdr Lai v. Magli Sakai (4) 
also supports the view I have taken. I 
cannot follow Mr. Lakshmanna's conten¬ 
tion that S. 77, T. P. Acif, supports him. 
In the first place, that section refers to 
a case, where there is a contract, that 
the receipts from the property shall be 
taken in lieu of the interest and “ de¬ 
fined portions of the principal.” I doubt 
if the section applies to the present case 
at all. Mr. Lakshmanna says that out 
of the sum of Rs. 80 mentioned in the 
deed, we must allocate Rs. 40 to the 
principal and Rs. 40 to the interest. 


(1) 1 

[1878 

2 Mad. 914. 

(2) 1 

[1918 

i 85 M. L. J. 2?7=49 I. C. 379. 
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[1884 

G All. 803=(1884) A. W. N. 92. 

[1916' 
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Granting wo do so. how dors that satis, 
fy the term rogariling liidincd poildons 
of the iu-ineii)a[ 'I.'lm r.‘laf-i<.n is not 
constant; bho ratios IN. lOi'j.dOO and 
40:1960 and 40;S0 aro n()l. tho suin'. In 
other words, I ho prinNual -oa- 

dually reduced, whereas IN. K) is a c in- 
stant ligure. Ibit assuming tint this is 
not a sound objection, how does S. 77 
avail tho d(*fen<lanb .Vll tlmt it enacts 
is, that the rule of ajipropiiat ion men¬ 
tioned in S. 76 (h) shall not in cn taiii 
cases hold good. 1 am. therelore. of tho 
opinion that tho plaintiff's contention 
must prevail, namely, that the sum of, 
Rs. GO should 1)0 debited .against the 
mortgage debt and the aocount taken^ 
accordingly. It is obvious that in tliat 
event, tho debt became wiped out longi 
Ijoloro 1920, that is, before tlio expiry of 
tho period fixed. 

That it is tho correct principle will be¬ 
come apparent if an analogous case be 


considered. Lot us suppose that the 
revenue on this land had hoen remitted 
by the zamindar and the sum represent¬ 
ing that revenue had annually lieon left 
in the hands of the defendant. Can it 
be successfully maintainel that it is not 
a part of tho usufruct, which the mort¬ 
gagee was bound to adjust, against the 
mortgage debt ? Clearly not. The 
same principle applies to tho facts of 
the case. 

Next, does the existence of tho special 
clause namely, that if the mortgagee 
fails to pay Rs. GO ho shall be hound to 
relinquish a proportionate part of tlie 
land, make any dilTorenco '! In my 
opinion, it docs not. Tho mortgagor 
was given an option and it was open to 
him not to avail himself of that term. 
Had tho plaintiff elected to take ad- 
vantage of this clause, ho would have 
obtained possession of a part of the land* 
and no further question would arise. 
Similarly, it was open to the mortgagor 
to have sued for tho sum of Rs. 60 and 
the defendant could not in that event 
have pleaded that he applied tho sum to 
reduce the mortgage debt. This, how- 
ever, did not happen in this case and the 
mortgagor not having exercised his op¬ 
tion in that way, it is open to him now, 
to ask that the same shall be adjusted 
against the mortgage debt. 

Lastly, in regard to this part of the 
case, Mr. Lakshmanna contended that 
what the plaintiff purchased at the 
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C'oiiit; auction (iid Jiot idclinlc tli*? iiiovt- 
liagoi's to tiio luinual piiymcnr, of 
Pi'. (iO, 'L’liis ];> an unfounded conten¬ 
tion and doeri nut ri.(jiiii'C foiiouf; notice. 

] no\v turn to a contenlion relating to 
the revoinie. It was urged for tho 
plaintilT. tliat the inoitgageo failed lo 
pay the beriz or icvcmic tor nine years 
from i'’a>li' l2‘Jd to IdOd and t.hat tlie 
amount allocated in tho deed for ’that 
))urjjOS(‘, should also he calculated 
against the mortgage delit. This is a 
question of fact, liut nedthcr the District 
Mnnsif nor the Suhoidinate Judge has 
given a finding on tho point. I’nder 
S. lOJ, Civil r. C., we liave ouisclves 


cxamiiud the ovidi lu'o and find it dilVi- 


cnlt to iijiliold iho (Ontciitiori of the 
plaintitl. 1 fi‘allego-; tliab tim zamindar 
siu'il him as Llu^ drf*-ndant made de- 


faiill, that three suits were filed, that 
one was dismissed, two were deereed 


arid that he tlicveupon paid tho sums 
mentioned in tlie two decrees. Not only 
has he failed to produce the decrees, 
hut it is admitted that they were passed 
for much larger amounts than the reve- 
nuo payable for the lands in question. 
He asks us to assume w ithout evidence 
first, that the defendant made de¬ 
fault and secondly, that the suits filed 
were in res])cct of the cist which 
the latter was bound to pay. We cannot 
on the material before us record a find- 
ing in his favour. There was not a 
single demand made on tho defendant 
for the return of the money. If the 
plaintiff paid what the defendant was 
bound to pay, why did he not send a 
demand for the amount from fasli 1303 
(1893) to 1910, the date of the suit? 
We must hold .that the plaintiff has not 
made out this part of the case. Then 
remains the question, on what footing is 
the account to be rendered by the defen¬ 
dant? I have held that he was bound 
to adjust the sum of Es. 60 retained in 
his hands from 1883 against the mort¬ 
gage debt. In finding out when the 
mortgage debt became discharged, in¬ 
terest shall be calculated on each sum 
of Rs. 60 as it became payable, at 2 per 
cent per annum (that is slightly in excess 
of the contract rate, namely, 1-9/11 per 
cent.) After the mortgage debt is on 
this calculation found to be fully paid 
off, the defendant shall be liable annu- 
ally for Rs. 140 (Rs. 240 less Rs 100 
payable for revenue etc.) with 6 per 


cent per annum to the year 1913. In 
iho hi->t mentioned year, the plaintiff 
c ‘ll' <1 on the defendant to render an 
account; and from then, to the date of 
the delivery of possession (1920 or 1921), 
ilio defendant is liable to account on the 
ba-^is of the actual profits received and 
not estimated rent, with 6 per cent per 
annum. These' are my directions in 
regard to the taking of accounts. In 
this connexion, I may observe that 
Mr. Varadachariar has contended, that 
from the very date the debt has become 
)iaid off, he is entitled to hold the defen¬ 
dant accountable for actual profits re¬ 
ceived. I do not agree with this conten¬ 
tion. Although the mortgage debt has 
become extinguished, the possession of 
tho defendant cannot be said to be 
wiongful, till he refused to surrenaer the 
land after demand was made. What 
has actually liaj)pened was not what at 
the outset was in the contemplation of 
the parties; but so long as the defen¬ 
dant’s possession is not wrongful, I fail 
to see why the parties should not be 
held to be bound by the terms of the 
contract. The arrangement, as I have 
held, is a mortgage and not a lease, but 
it does not follow from that, that the 
defendant is liable to pay during the 
prescribed period of 55 years, more than 
the estimated profits of the land. It 
was hinted in the course of the argu¬ 
ment, that if an account was taken on 
the basis of actual profits, the figui'® 
might amount to some tens of thonsands 
of lupees. I do not think, that either in 
law or in equity, that can bo the 
measure of the defendant’s liability) 
when it is borne in mind that his act 
was not wrongful. It must be further re¬ 
membered that the original arrangement 
involves that the mortgagee shall get no 
higher interest than r9/ll pel' cent per 
annum an absurdly low rate. Having 

regard to all the circumstances, th® 
most just and proper order seems to be 
what I have made,’ 

The decree w^e pass is a preliminary 
decree. I direct the lower Court to 
pass the final decree in the light of the 
observations and directions contained in 
this judgment. 

Each party shall bear his costs of this 
Letters Patent Appeal. 

Reilly, J. —We have heard very long 
arguments in this case; but it appea^ 
to me‘that the main question forded- 
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sioti is a coraparativoly simple one. Tlio 
terms of the documents, Ex. A and R, 
have been explained in tlio judgment 
just delivered by my learned brother. 

It is not disputed that the Rs. GO a year 
which tlio defendants had to pay to the 
mortgagor, has not boon paid to tlio 
plaintilT since ho purchased the mort¬ 
gagor’s interest in Court auction. Since 
this litigation started, possession lu\s 
been given by the defendants to the 
plaintilT, and we are told that that was 
done in 1920 or 1921. The main ques. 
tion before us therefore is whether tho 
Rs. 60 a year, which the defendants and 
their predecessors had to pay to tho 
original mortgagor, should bo adjusted 
as it fell duo against tho morfcg.igedebt or 
must bo recovered from tho defendant 
by the plaintiff otherwise than in con¬ 
nexion with the mortgage transactions. 

Those transactions have been discus¬ 
sed during the main part of tho argu¬ 
ment before us as if they were mort¬ 
gages, and I will deal with them first on 
that footing. The two mortgages re¬ 
presented by Exs. A and B may he con¬ 
veniently treated as one and the plaintitf 
be referred to as the mortgagor. I think 
it will be useful to look at the matter in 
the first instance as if there were no 
term of years mentioned in the mortgage 
documents, as if there was nothing said 
about 55 years or about possession being 
surrendered at the end of the year Anan- 
da or the year Siddavti. The transac¬ 
tion would then be a usufructuary 
mortgage for Rs. 4,400 which was to be 
paid off by Rs. 80 a year out of the 
usufruct being applied to the reduction 
of that amount of Rs. 4,400, which 
represented both the principal and the 
interest, and Rs. 60 out of the ususfruct 
was to be paid by the mortgagee to the 
mortgagor .for his own purposes. If 
that were the agreement into which the 
parties entered and from the year 1882 
the Rs, 60 was not paid to the mortga¬ 
gor, what would be the position? Mr. 
Lakshmanna for the contesting defen¬ 
dants maintains that, although the 
mortgagee in those circumstances might 
have kept the Rs. 60 in his own hands 
instead of paying it over to the mort- 
gagor, if the mortgagor wanted to re- 
• cover the Rs. 60 for any year, he must 
do so quite apart from the mortgage 
transaction. But on what principle 
could a mortgagee in possession be heard 


tn s:iv ih.it. ln' ini in hi^ bands ninncy 
bolongin;; to ni'>i(.^ii«or, \vlii<“li bn 
bad ri'coivnd in bis c y as lUDi'f:. 
gagoo out of l-bn incdinnni I In' tiv m I •( i'.U'd 
)'roporty in bis p.'; ;•• • ;ii>n but i,ba'. bo 
rofused Id at1 lusl. that ;i min - t i bo lU'ift- 
gago (b‘bt and lint b<' wmib! b''! l i!i 
until t.bc innrtgagoi' sue biiu lor it in 
sonio ])j-ocoei1ings uiu'onnockvl with Irbo 
mortgages. 1 do nor. tbinlc it, is nt'i ossavy 
in this connexion to diag in tlin i'lea 
tdiat in tlioso circumslatuos tbo niorl;. 
gagoo would be trustee lor tin moit y'.gnr 
in respect of tbo mortgagor's inonoy 
which ho kept in his hands. Ibougb no 
doubt lie would bo so. It is onougb, I 
tliink, to remember that tho essonco of a 
mortgage transaction is tliat tho mort¬ 
gage is security for tlio mortgago debt. 
When the mortgagee has obtained pay¬ 
ment of his debt, tho security is done 
with; there is no purpose loft in it. Rot 
us suppose that wo reacii a stage wbero 
thomorbgige debt except Rs. ISO has 
been paid otf In* the application of 
Rs. HO a voir out of the incomo and at 
tho same time by his failure to pay tho 
Rs. 60 a year to the mortgagor tho mort¬ 
gagee has Rs. 480 out of the income from 
the mortgaged property in his hands. It 
appears to me almost absurd to suggest 
that in such circumstances tho mortgagee 
could say: 

“Tho •raortga £0 debt still remains to tho ex¬ 
tent of Rg. 4S0. I have got the mortgagor’s 
money to that amount in my hands; but I in¬ 
tend to keep that entirely separate." 

It has been suggested that tho mort¬ 
gagee could do that, because he could 
have got the Rs. GO a year in his liands 
not in accordance witli the terms of the 
contract between the parties but in vio¬ 
lation of the terms. Surely, we cannot 
allow a party to plead his own wrong in 
that way. In my opinion it is clear on 
principle that, when the murtgagoe has 
paid himself the mortgage debt ■out 
of the mortgaged property in his pos¬ 
session, he cannot maintain that the 
mortgage is still in force. That princi¬ 
ple is recognized in S. 62-A, T. R. Act, 
and it was enforced in Jaijit v. Gohind 
Tewari (3). That case is interesting 
because it enforced the principle in cir¬ 
cumstances somewhat more marked than 
those of the present case. In that case, 
the income of the property was to be 
applied by the mortgagee to the pay¬ 
ment of the interest on the mortgage 
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debt: except; a certain amount whicfi he 
wa'^ to pay every year for tlie mortga¬ 
gor’s j)urposes. The principle of the 
mortgage debt was to bo paid by the 
mortgagor only in one lump sum. The 
mortgagors failed to apply tho part 
to tiie income whicti he was bound 


under the contract to have applied 
to tho mortgagor’s purposes, and the 
Court held, that tliat i>art of the in¬ 
come which was the mortgagor’s money 
and which tlie morlgagoc had kept 
in his hands instead of applying 
to tho mortgagor’s purposes, must be 
adjusted against tlic princiiial of the 
mortgage debt, even though according 
to tho coritract tlie principal could only 
be paid olf in one lump sum. If the 
proper princij)le is tliat tlie mortgagor’s 
money which the mortgagee retained 
in bis bands in that way must be ap¬ 
plied to l eclucc tbo mortgage debt even 
in such a case as that, mucli more 


must it 1)0 so applied in a case where 
there is no stipulation that the princi¬ 
pal can be paid only in one lump sum 
but it is to be paid out of tbo income 
of the mortgaged property. The deci- 
sion in Jaijitrajy. Gobind Teuari (3) 
has never been overruled, nor bag 
dissent ever been expressed from it. 

Now does the fact that in this case a 
term of 50 years is mentioned make any 
differenco in tho application of this 
principle ? We are not concerned in 
this case with any question of redemp¬ 
tion, because in this transaction the 
mortgagor could never redeem by pay¬ 
ing the balance of the mortgage debt 
to the mortgagee: his right was only 
to recover possession when the mortgage 
debt was satisfied. For myself I doubt 
whether in these documents, Exs A 
and B, any term of years in the stidcb 
sense was really intended. I doubt 
whether the meaning is more than that 
the Rs. 4,400 was to be paid off out of 
the income of the property at the rate 
of Rs. 80 a year and so would be cleared 
oi m 55 years ending with Siddarti. 
But, even, if the mention of the term 
of 55 years ending with Siddarti means 
more than that, how does it really affect 
the mortgagee’s position in the circum¬ 
stances that have arisen? If the amount 
of the mortgagor’s money which the 
mortgagee retained in his hands has to 
be adjusted against the mortgage debt 
then at a time long before the expiry 


of the 55 years the mortgage debt must 
have been satisfied. From that time, 
until tlie end of the 55 years in what 
capacity would the mortgagee claim to 
remain in possession ? Obviously not 
as a mortgagee to whom any part of 
tho mortgage debt was still due. I 
think the result of that is, that, if this 
transaction is a mortgage and nothing 
else, the Rs. GO must clearly bo adjusted 
as it fell duo against the mortgage debt 
until it was discharged and that the 
plaintiff must be held to have been enti¬ 
tled to recover possession from the date 
on which tho debt was so discharged. 

There appear to me to be only two 
ways in which the defendants could 
modify or get out of that result. If it 
were pcimissible, as it is not permissible 
for tliem to represent that, although 
the parties entered in the documents 
Rs. 4,400 as the amount of the principal 
and interest and agreed that that should 
be paid off by taking Rs. 80 out of the 
income of the.property which they took 
for purposes of tlie transaction at a 
conventional and fixed sum of Rs. 240 
a year, they really knew that the in¬ 
come of tlie property would be much 
more than that as indeed it is admitted 
before us it has turned out to be, and 
that they intended that the total of the 
mortgage debt, principal and interest, 
should bo more than Rs. 4,400 then 
they might be able to say that, even 
when the Rs. 60 had been adjusted as 
I have suggested, there would still be 
more due to them and that the debt 
had not really been discharged. But it 
is obviously not permissible for them to 
say in the face of the documents that 
the real transaction was for some If^rgei* 
amount than Rs. 4,400 that the real 
principal and interest together were 
something more than Rs. 4,400 though 
that would only include interest at the 
comparatively low rate of 2 per cent. 
If they cannot say that, then the only 
other way in which they can avoid the 
result indicated is by showing that 
this transaction was or included a lease. 
It cannot be contended and Mr. Laksh- 
manna has not seriously contended that 
the transaction did nob include a mort¬ 
gage. Tlie very language of the docu¬ 
ments precludes any such contention. 
But Mr. Lakshmanna has contended 
that here we have a mortgage which 
partakes of the nature of a lease. For 
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myself I think that in this country that 
form of language is only likely to lead 
to confusion. Wo can have a transac¬ 
tion which is a mortgage and have a 
transaction which is a lease; we can, 
have a transaction which is a mortgage 
and also a lease, as in tho case of a 
Malabar kanam. But I do not think 
that in this country there is any real 
profit or use in speaking of a mortgage 
as partaking of the nature of a lease, as 
if we could have a mortgage with a 
tinge or flavour of a lease in it. What 
we have to tindjoutls, whether the trans¬ 
action included a lease. Mr. Lakshmanna 
has drawn attention to the fact that in 
Ex. A the document is described as a 
cowle. "Cowle” is a word which may 
be used for a lease but may be used for 
other transactions. Mr. Lakshmanna 
has also pointed out that in tho early 
part of Ex. A there is mention of tho 
rent of the property as being Es. 240 a 
year. But nothing can bo got from 
that, because that is only a state¬ 
ment showing the income which the 
mortgagor was getting when he was in 
possession. If we are to find that this 
transaction includes a lease, we must 
ask “where is the rent?” Ordinarily 
there will be rent either paid in advance 
as a premium or reserved to bo paid 
periodically. Now the Es. 4,400 cannot 
possibly be represented to be a premium, 
because it is deesribed as a debt to be 
repaid. Then, apart from that tho only 
amount which could bo represented to be 
rent is the Es. 60 a year to be paid to 
the mortgagor. That is not described 
as vent, and, when we remember the 
provision that, if the Es. 60 a year is 
not paid to the mortgagor, ho may re¬ 
cover one-fourth of tho property and 
keep it in his possession, it is obvious 
that Es. 60 also was not rent. If it 
were, we should get the curious result 
that the lessor might recover one-fourth 
of the property from the lessee, if the 
rent was not paid, and then the lessee 
would he able to keep the whole of the 
remaining three-fourths in his possession 
without any rent being due from him. 

I think it is quite clear that this trans¬ 
action does not include a lease. I may re¬ 
mark that, even if it were definitely 
called a lease, that would not bo conclu¬ 
sive in the matter as is shown by Brij- 
Kumar Lai v. Uagli Sahai (4), and 


other cases whirh deal with what arc 
called zuriposhgi h*a'<cs in Bengal. 

Mr. Lakslimanna has also laid stress 
upon tho special provision hy which the 
mortgagor eonhl recover a (piarter of tho 
property if tho sum of Es. 00 is not paid 
to him in any year, and ho contended in 
one part of liis argiinient that that was 
tho only reinctly wliich tho mortgagor 
liad if the Es. 00 was not jiaid. I think 
it is quite, clear tliat that provision only 
gave tho mortgagor an option to recover 
a quarter of tlio property if ho wished. 
That did not all'ect the position and 
liability of tho mortgagee in respect of 
Es. 60 if ho did not pay it to the mort¬ 
gagor and the mortgagor did not choose 
to exercise that option. 

So far I have referred only to tlio 
Es. GO a year, which had to be paid to 
tho mortgagor. Under Ex. A, the mort¬ 
gagor has aI«o to pay Es. 95 a year as 
kattuhadi to the zaminilar. It is repre¬ 
sented for tho plaintiil' that for several 
years more than 20 years ago tho mort¬ 
gagee did not pay that to the zamindar 
and that he himself was forced by de¬ 
crees of Court to pay it. That amount 
of kattubadi, wliich ho had to pay, ho 
wishes also to set oil hy adjustment 
against the mortgage debt. It is clear 
that tho mortgagor is not concerned 
with any kattubadi not paid by the 
mortgagee to the zemindar unless he 
himself was forced to pay it or is still 
liable to pay it. He is certainly not 
still liable to pay anything to the za- 
mindar on that account for the years 
mentioned, and, if he wishes to recover 
by adjustment against the mortgage debt 
any kattubadi by himself, ho must prove 
that he had to pay it. He has not trou¬ 
bled to produce tho decree under which 
he says he was forced to pay kattubadi 
for six years ; and tho only evidence 
which he has produced, Ex. E series, 
though it shows that he had to pay cer¬ 
tain amounts under decrees, larger than 
the amount of tho kattubadi in the years 
concerned, does nob show that it w’as the 
kattubadi on this land, with which we 
are concerned, that he had then to pay. 

I agree that he has not made out his case 
that he had to pay kattubadi to tho za- 
mindar on this land. 

I agree that Es. 60 a year from the 
date of the plaintiff's purchase should be 
adjusted against the mortgage debt with 
interest at two per cent per annum as 
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I'l'oposo'l i'V nr; U:irnel On the 

iliiis'ion li.'W ilic account hotweeii l!ie 
jMi'tio-. 'honld l)e taken al'l'T the inort- 
(IcI-t. is foiiml to have hc-en dis- 
c;luu'f‘i3d ill tluiL way, 1 am .lU't I'Veparcd 
to dis'Ctifc from that viiMv tliat it is onlv 
lU. 2-10 a year miiiu-: (lie katluhadi and 
Llu! villa.^e laymcnfc finakin.L; IN. iOO a 
year in all) wliich should 1 k‘ ciaulited to 
llu; I'laintilt at si;; jiev cent pci annum 
until (iic date when ho dem inded pns* 
session. j\ir. Varadacliariar lias con¬ 
tended that from tho date when the 
inoUgage dcl't was discliar^'i'd, thoinort- 
gagor is enlillod to the lull profits of the 
projjerty (minus of coiivso the kattuhadi 
and the village piyinents) on the ground 
that, when the mortgage dcht was cleaved 
off, the raortgige Iransiciiun had come 
to an end. As J have said in one sense 
it is quite dear that the mortgage trans¬ 
action had coino to an end at that point 
of time. But it cannot be said that the 
relation between the mortgagor and the 
mortgagee had entirely ended with that 
discharge or that tho mortgage transac¬ 
tion left no result behind it. Certainly 
as tiiere was no demand from the plain¬ 
tiff for recovery of possession until 1913, 
it cannot be said that the mortgagee’s 
possession from the date of discharge to 
1913 was wrongful or that it was adverse 
to the mortgagor. And it is only in his 
position as mortgagor that the plaintiff 
has the longer period of 60 years under 

the law of limitation to recover posses¬ 
sion.' 

I think we can properly say, that, as 
the mortgagee’s possession originated in 
the mortgage and remained in a sense 
that of a mortgagee, until there avas a 
demand for recovery from the mortgagor, 
the conventional income, which the par¬ 
ties had agreed between themselves 
should remain in force as the income of 
the property to save them the trouble of 
accounting, should be considered to re¬ 
main in force until there was a demand 
for recovery. After that date of course, 
the plaintiff is entitled to recover the 
full profits of the property until the date 
on which possession was given. I agree 
therefore in all respects with the order 
proposed by my learned brother. 

P.R.S./v.s. Order accordingly. 
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rniLMPS AKD Reilly, JJ. 

Vuv'la Vrnhatachalapati Garxi^ 
riaintil'f —Apjiellant. 

V. 

Pi/mln Hanxnkrislinayna and others — 
Defendants—Respondents. 

Appeal Ko. 218 of 1924, Decided on 
4th .\pril 1929, from decree of Sub- 
•Tudge, Cocanada, in Original Suit No. 13 
of 1!!23. 

(a) Contract Act, S. 251—Contract with 
firm—Promissory note evidencing contract 
signed by partner in his own name—All 
partners are liable — Promisee should be 
allowed to adduce evidence as to alleged 
contract—Evidence Act, S. 92 Proviso (2). 

Where there is a contract with the partner* 
ship niul a promissory noie signed by a partner 
in liis own name and not in tho name of the 
pirtiiership, as evidence of such contract, all 
the partners will bo liable. The principle that 
only tho maker of tho promissory note can be 
held liable thereunder is not applicable in a 
case wboro an independent contract is alleged 
and. therefore, the promissco can be allowed to 
adduce evidence as to the independent con¬ 
tract ; A. I. H. 1014 P C. 132 and 40 ifad. 
727, liel on; 7 Col. 256 and A.I.R. 1913 P C. 146 
/If/.; 25 iUad. 530, Doubted. [P 170Cl] 

(b) Civil P. C.. O. 6, R. 17—Suit on pro¬ 
missory note signed by one partner in his 
name only —Creditor contending to hold all 
partners liable *— No clear indication in 
plaint whether creditor based bis suit on 
independent liability—Amendment of plaint 
was allowed by High Court. 

A suit was brought by a creditor to recover 
two loans given to a firm of four brothers. For 
each of tho loans a promissory note was execu¬ 
ted by the 3rd partner alone which ke signed 
in his own name and not in the name of the 
partnership. It was contended for the creditor 
that as the loans wore given to the partaorship, 
the other three partners were also ® 

their amount. The plaint was not worded so 
as to indicate clearly that the creditor base 
his suit not only on the promissory uotesbut on 
the independent liability. No question of atn 
ending it was raised in the lower Court 
tho Subordinate Judge held that because 
promissory note had been executed for 
loans by the 3rd partner, it was not open to 6 
creditor to base his claim on any other cau 
of action. , _ 

Held; that in the circumstances the credi 
may properly bo allowed an opportunity 
amend his plaint. ^ / 

T. B. Ramackandra Iyer and S. Sri* 
nivasa Iyer —for Appellant. 

S. Varadachariar —for Respondents. 

Phillips, J.— This suit is brought by 
the plaintiff to recover two loans given 
to a firm of four brothers, defendants 1 to 
4. Por each of the loans a promissory 
note was executed by defendant 3 alone 
which he signed in his o.wn name and. 
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nob in tho name of the partnership. On 
the promissory notes thoreforeilefendant 
3 can alone be hold liable; hnt it is 
contended for tho plaintilY appellant 
that as the loans were given to tlio 
partnership, tho other three partners 
will also be liable for their amount. 
The plaint is not worded so as to indi- 
cate clearly that tho plaintiff bases his 
suit not only on the promissory notes 
but on the independent liability of tho 
partnership, but it is I think capable of 
such interpretation; no question of 
amending it was raised in the lower 
Court because the Subordinate Judge 
held that because the promissory notes 
had been executed for the loans by 
defendant 3, it was not open to the 
plaintiff to base his claim on any other 
cause of action. 

One of the earliest cases in which this 
question was considered is Sheik Akbar 


V. Sheik Khan (1). There it was lield 
that, when the original cause of action 
is tiie bill or note itself, and does not 
exist independently of it, there is no 
cause of action for money lent, or other¬ 
wise than upon the note itself, for the 
"note is the only contract between tho 
parties. If realy there is no indepen- 
<lent cause of action, this decision that 
the note alone can be sued upon must be 
accepted and has beeri accepted in many 
cases since it was propounded. The ap¬ 
pellant, however, relies on the case in 
Karmali Abdulla v. Karimji Jwanji (2) 
in which the Privy Council held that 
that one partner could he held liable 
upon hundis drawn by another partner 
when the transaction for which the 
hundis were drawn was a partnership 
tiansaction. In that case the suit was 
not based upon the hundis but upon the 
account between the parties, of which 
the hundis formed one item. In Shunmu- 
ganatha Ckettiar v. Srinivasa Iyer (3) 
a Bench of this Court held on the 
strength of the above case that in a suit 

executed by two 
out of the three partners of a firm for 

adj^ajeed for purposes of the 
Inm the third partner was also liable. 
It this latter decision is correct, the 


(1) [ISeilTa-il. 256=8 0. L.R. 628. 

I A:«(P.^cf Bam. 261=42 

(8) [1916] 40 Mad. 727=31 M. L. J. 138 = 

M.^ N Y4 2 


plaintiff's riuilrntinn that In’ has a 
of action aijaiiist Hm' Di.ln-r pul.iicrs, 
defcndanls 1 ami '2 atnl i miml. sin r. i’.l 
11 is, liowi^vcr.ai l"i l.lii' I .• pmnlcnl. 
that the case in Sli innn inhi 1 :'i Ih.' ( ni r 
V. Sriniriixa ('>), h.'yi'iil Imd 

case in Ktuw'ili Al"ltil'>i v. h- 

rn»;/(2).aml isnol j^ikhI law. I'.vm in ilin 
case in Sheik Aklmi v. Shrik hhtin (Ij, 
it was recognlx<‘(l Ihal, wln ro llici)’ 
was a canso of aclion imlci cmli-nt <>f 
tlio note, res«>rt couM he hnl in that 
cause of actiem; ami in iliis Cnmi ir, 
has been held that, where the iio e has 
been executed by Iho Manager ol .1 
Mahihar tava/.hi. tho utlu'r in'Mnhia s (;l 
the family or tho tavazhi ai(> liahh': 
Krishna Iyer v. Krishnnsuami Iyer (1) 
and Thankommal v. Kunhanna (o). The 
Subordinate Judge has distinguislmd 
these cases as being cases governed l)y 
Hindu Law and has held that they are 
the only exceptions to the rule that llie 
maker of a pronii^sory note ahino is lia¬ 
ble thereon. This is <iuite true if llmro 
is no alternative cause of action, hut in 
Sadasuk Janki Das v. Kishmi. Pershad 
(6), the Privy Council while holding that 
the principal could not he made liable 
on a promissory note which was not 
signed in his name, remarked tliat the 
plaintiffs in that case could: 

“ had they 'thought it fit to have fr.amed thoir 
case in an alternative form and have sued both 
on the hundis and alternatively upon tho con¬ 
sideration." 


In that case the money was lent to 
the Maharaja Sir Kishan Persharl Baha¬ 
dur, defendant 1, through his agent, 
Molian Lai, defendant 2, and tho 
suit was brought upon the liundi alone, 
and it was held that, as the altctnativo 
relief had not been put forward in 
Courts below, tlie plaintiff's suit as 
against defendant L must fail because 
he was not liable under the hundi itself. 


In the present case, if tho plaintiff really 
entered into a contract with the part¬ 
nership that is clearly a contract which 
is independent of the contract eviden¬ 
ced by the promissory notes, because in 
those notes the contract was one bet- 
ween the plaintiff and defendant 3 alone 
whereas tho other was a contract bet¬ 
ween the plaintiff and the partnership 
of which defendant 3 was a member 


(4 

(5 

(6 


[1900] 23 Mad. 697. --- 

[1919 37 M. L. J. 369=53 I. 0. 878 

CG3=46 
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In Diirniirarapa Sarrapii v. Rampra- 
tapto (1 ), whom a iivoinissoiy note was 
given f)y one partner for t!ie price of 
goods solil to tl )0 partnorsliiii, it was 
held that the oilier partners were liable. 
In principle thoro would ai'iioar ti) he no 
distinction betwc.'ii money to lie paid for 
the price of goods and money to lie paid 
for ioj>ayiiient fd’ a loan: if that is so, in 
this case tlm parlneixhip would bo lia¬ 
ble to the plaintiff. There appears t-) mo 
to he no reason why tho liability incur¬ 
red by members of a joint family under 
the Hindu Law in respect of a promis¬ 
sory note should 1)0 [uit upon any differ¬ 
ent footing to the liability incurred by 
tho partners of a linn under S. 251, Con¬ 
tract .A'd: but the language of their 
Tjordsliips in Soihisuk Janki Dai v. 
Ki.<!h(ni Pcrsliail (b) at p. Ob'S (o/4() Cal.) 
very clearly indicates the view that no 
liability attaclies under a promissory 
note unless such liability is expressly 
recited. Possibly, therefore, Daryuva- 
rapu Sarrapii v. llampralapii (7), re¬ 
quires reconsideration. However, it is, 
unnecessary to discuss the question now, 
for the cause of action may he based on 
the contract independent of the promis¬ 
sory note. 

In that event the real question at 
issue is not whether the firm benefited 
by tho transaction, hut whether tho Grm 
did enter into tho contract. If the plaiutiti 
can show that thoro was a contract with 
the partnership and tlio promissory note 
was merely evidence of such contract, 
all the partners would appear to be lia¬ 
ble. The principle that only the maker 
of the promissory note can be held lia¬ 
ble thereunder is not applicable in a case 
like this where an independent contract 
is allegod. I think, therefore, that the 
Subordinate Judge ought not to have 
refused to allow the plaintiff to adduce 
evidence as to this independent contract. 

I w'ould, therefore, allows plaintiff to 
jamend his plaint and after the amend- 
jment is approved the suit will be re- 
,manded for fresh disposal in tbs light of 
the above remarks. 

Costs in this Court will abide the' 
result of the suit. 

Reilly, J. —The promissory notes on 
which the plaintiff sues in this case 
have not been translated; but it is ad- 
mittod that there is no word in them to 
indicate or suggest that th e plaintiff in 
17) [1902] 23 Mad, 580.--- 


lending the amounts mentioned in them, 
was dealing with any one but defen¬ 
dant 3, wl^o executed the notes. What¬ 
ever may have been the relations of de¬ 
fendant 3 to the other defendants at the 
dates when he made these notes, on no 
fair, nor even possible, interpretation of 
tho notes themselves could it be held 
that any person but defendant 3 was 
liable on them. Mr. Ramachaudra Iyer 
docs not suggest that an undisclosed 
principal can be held liable on a promis¬ 
sory note executed by his agent; but he 
contends that a person to whom no re¬ 
ference wliatever is made in a promis¬ 
sory note executed by his partner may 
bo hold liable on the note. His argument 
is tliat, though under S. 27, Negotiable 
Instruments .\ct, an agent must act in 
his principal's name when making a 
promissory note, if he is to bind his 
principal bythe note, that section has 
no application to partners, whose liabili¬ 
ties for each other’s acts are regulated 
by S. 25i, Contract Act. I see no basis 
for the contention. Under S. 251, Con¬ 
tract Act, a partner can bind his co¬ 
partners to the same extent as if be was 
their agent and no further. If such a 
contention as Mr. Ramachandra Iyer’s 
was ever possible, it is not possible after 
the language used by the Privy Council 
in Sadasuk Janki Das v. Kishan .P^r- 
shad (6); 

“ It is of 'the* utmost importance that the 
name of a person or firm to be charged upon a 
negotiable document should bo clearly stored 
on tho face or on the back of the document, so- 
that tho responsibility is made ploi** and con 
bo instantly recognized as the document passes 
from hand to hand.” 

There is no distinction in this respect 
between what is necessary to make it 
clear that a firm is bound by a promis¬ 
sory note made by one of its partners 
and what is necessary to make it clear 
that a principal is bound by a promis¬ 
sory note made by his agent. I agreo 
that on the promissory notes in this suit 
the plaintiff can get a decree against no 
one but defendant 3, and that he has 
got. 

But it is further contended that the 
plaintiff could get a decree against all 
the defendants as partners on the consi¬ 
deration for the promissory notes, that 
is on the loans made to the firm re¬ 
presented by defendant 3 in the tran¬ 
sactions. That is so, if it is proved that 
that the loans were made to the firm 
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and if the pleadings are sufliciont to 
support such a case. 1 do not think it 
is of any proGt now to discuss llie old 
question whether, when a promissory 
note has been executed for a certain 
&D30unt. suit can be based on tlio con- 
sideration only if the consideration has 
been antecedent to the execution of the 
note or that can bo done also wiien the 
consideration and the note are contem¬ 
poraneous. That question ap]»ears to 
mo to have been concluded by the 
case which I have already mentioned: 
Sadasuh Janki Das v. Kishan Pershad 
(6). In that case it is stated in the 
judgment of the Privy Council that 

it would, of course, have been open to tlio 
plaintiffs, had thoy thought fit, to havo fr.unod 
thoir caso iQ an alternative form and to have 
sued both on the huodis aud altornativelv unoii 
the consideration.“ ' 

There the execution of the Imndis and 

the making of the loan were contomjjora- 

neous In this part of the case Mr. 

Varadachariarfor defendants 1,2 and 4 

suggested in his turn that there was a 

distinction in this matter between suing 
a principal on a loan made to his agent 
acting within authority for him and 
suing a firm on a loan made to them re- 
presented by one of the partners. ’There 

again in my opinion no distinction can 

properly bo drawn. If when an agent 
takes a loan for his principal but exe- 

cutes a promissory note lor the amount 

which does not disclose that the bor- 
rower is his principal, the lender can sue 
the agent on the note 'and alternatively 
tlie principal, on the’ loan, I see no rea¬ 
son, why, when the loan is made to a 
iirm but a piomissory note is taken from 
one of the partners, which does not dis- 
c ose that any one but ho is liable on it 
10 ender should not sue the partner on 

10 note which he has made and alter- 

atively the tirm on the loan itself. It 
appears to mo to make no difl'ercnco in 

Snor while tlw 

mado liable in sudr a suit the 

must not only allege and prove that"the 

loan was really tahon lor his firm by the 

partner who made the promissory note 

but must base the suit on the loan^o the 
Gim. Although we have not got the full 

notil M instructive to 

lotico that the report shows that in that 
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plaint it ulK’gi'd tiiat tluMnoiirv was 
borrowed Iw 

‘Mofeiulaiil. 2 w!..) . -d. ii).,! 

JViid oil Ivli.ilf of ui'l ’A'\ 

(his I'rimijal); bnf n 
plaint was coiilini'd in 
their Ijuidshij'S to an ac 
the Imndis HkmiisoU I's. ' 
if the suit is to lu' hasod i 
alternativoly on tho Cdii 
not enoiigli to allogo (hat 
taken for tlie principal i 
the present case the suit is id vi^ui.mv 
upon tho promissory notes. Js it al<ij "r 
alternatively on the consideration in 
connexion with each note, the idaint 
states tiiat defendant 3 borrowed tho 
amount 

“for the trade carried on by the d -f'. nJ;ui*^^s 
as Paida Si Co. 

In paia. 7 it is stated tiiat 

demand for tho rep-.yin nt o( the jitiiifipal 
and interest due on the two proinis'^ory notes 
was made.by the pluiiwi!!.” 

and in para. 8 it is .siatr-d that 

the cause of action for this suit; .iro^o on 
11th .•\nril 1920 .uid 17tli Aii-:ns-. 1-iu •.in' datfS 
of the two prvinissor) notes. ” 

llith groat respect it is quite iinpossi- 
sible ill my opinion to get out of those 
statements any avermont that the loans 
were made to tlio firm of which defen¬ 
dant 3 was a partner or any allegation 
that the plaintiff has or bases his suit 
upon an alternative cause of action 
against the firm. The plaint also contains 
a statement that the defendants, that is 
the firm, repaid Ks. 100 towards the 
second promissory note; but repayment 
of part of the debt by parties not liable 
on the notes cannot make them liable on 
the notes or on tho consideration, I 
have no wish to insist on technicalities 
of pleadings to the detriment of anv 
party. But it is the duty of a plaintiff 
to make clear to the Court and to his 
opponent what liis alleged cause of action 
18 . In my opinion only by torturing tho 
language of the plaint in this case or by 
an effort of the imagination can we say 
that the plaintiff intended to sue the de- 
fondants alternatively on the loan to tho 
firrn. Nor could we do so without im- 
plicitly criticizing tho opinion expressed 

by the Privy Council of the plaint be- 
fore them in Sadasuh Janki Das v 
Kishan Penhad (6). I have no doubt 
Jr- presenting his plaint, tho 

plaintiff was under the impression that 
he could sue all the defendants on the 
promissory notes themselves, as was 
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contended for him before ns. I'int that 
was nnd.Ki))tedly a mistake. On the 
j'lainfc as it stands, aUdiou.qh I do not 
aqive with all his opinions or leasoninj' 
in my opinion the decision of tlie learn¬ 
ed Subordinate Jud'te was riitht. 

Rut in the circiim.staiw's 1 think tlie 
plaintit'f may pinj>erly I'C allowed an op¬ 
portunity lo amend his plaint. I agree 
'that we -slioiil'l give liim a short adjourn- 
Iment in wliich ho may, if ,hc wishes, 
amend Ids jdaint so as to make it clear 
thill he is alternatively suing all tdic do- 
fondants as menihers of a firm or loans 
made to that firm. If h(5 makes tlie 
amendment, 1 would set aside tlic decree 
of the Siihnrdinato Judge and remand 
tin* suit t'l him for ^re^h disposal on tho 
amonded jdaint, the costs of this appeal 
in that event to ahitle and allov/ tlie 
result ol the suit at the new trial. (After 
allowing the amendment, their Lordships 
remanded tho suit for fresh disposal). 

P.R.S./v.s. Suit remanded. 
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Vl-.NKATASUBliA RaO, J. 

(Gtida) Balambhotlu — Petitioner — 
Appellant. 

V. 

Mandela Bapanamma and others — 
Fvcspondonts. 

Appeal No. 7fi of 1925, Decided on 
19th April 1929, from order of Sub- 
Judge, Naraspur, in Appeal Suit No, 32 
of 1923. 

^^“Wrong mention 
of defendantt’ names does not render ap* 
plication invalid. 

Plaintifl obtained decrees in two mortgage 
suits. They were against two different sets of 
defendants called A and D in first suit and C 
and D in second suit. When tho plaintiff ap¬ 
plied for execution of the decree in suit against 
A and B, in stead of giving the names of de¬ 
fendants as .1 and B, he gave them, as C 
and D. 

Held that this bona fide defect does not 
render the application invalid : A. I. £t. 1926 
Mad. 321; 17 Mad. 76 and 29 M. L. J. 669. 
Bel. on. [P 173 q 13 

P. V. Vallahhachanjulu — for Appel¬ 
lant. 

/ P.V.Itanga Bau —for Respondents. 

Judgment— The point I have to de¬ 
cide is whether the execution petition 
No. 1066 of 1921 is in time or not. There 
were certain previous execution applica¬ 
tions filed. The -question is, whether 
they were in accordance with law with¬ 


in the meaning of Art. 182, Lim, Act. 
The lU'c.sent petition was filed within 
throe years of the last of the previous 
petition':;, hut it is contended for the 
respondent that those petitions are de¬ 
fective and cannot, therefore, be taken 
into account for the purpose of the 
statute. 

The facts are these : The plaintiff ob¬ 
tained decrees in two mortgage suits. 
Tliey wore against two different sets of 
defendants. Let us call them A and B 
in the livst suit, C and D in the second. 
The suits related to different sets of pro¬ 
perties. ^Y 0 are now concerned with 
wliab I may call tho suit against A and 
B. The defect alleged in the previous 
petitions arose thus. When the plain- 
tilf applied for execution of the decree 
in that suit, he gave the names of the 
defendants wrongly, that is to say, in¬ 
stead of giving their names as A and B, 
he gave them as C and D. That the 
mistake was bona fide cannot possibly 
be doubted. The learned Subordinate 
Judge thinks that the question of good 
faith lias no bearing at all on the point 
to bo decided. In this, he is entirely 
mistaken. With each of the execution 
petitions, tho plaintiff filed a copy of the 
decree and it is not disputed that the 
copy so filed was of the right decree. 
The description of the properties was 
also correctly given. The Court clerk, 
by comparing the execution petition 
with the copy of the decree filed, could 
have at once discovered the mistake. 
As it turned out, the mistake was no 
discovered. As the petitions were dis¬ 
missed in initial stages, even notices 
were not taken out against the ' 
ants. Does this mistake prevent e 
previous applications from being m ac¬ 
cordance with law ? The decided cases 
show clearly that the appellant s con¬ 
tention must prevail. Where execution 
v,’as applied for, the name of the decea¬ 
sed defendant being wrongly mentione > 
that was held to be in accordance wi 

law : Sarnia Ptllai v. Chokkalinga Chj 
tiar (1). When the plaintiff applied ior 
a relief not granted by the decree* 1 
was held that the defect did not ren 0 
the application invalid : Bajam 
V. Anantlaratnam (2). When 
was applied for against original de| ^- 

( 1 ) [1894] 17 Mad. 76=4 M. L. J. 8. 

(2) [1916] 29 M. L. J. 669 = 31 I. 0. »»» 
(1916) 1 M.W.N. 127. 
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dants, although in the meantime tho 
mortgaged property passed to third 
parties, the Court held that the applica¬ 
tion was in accordance with law: Parak- 
hat Devasu'ovi v, Vcnkatachcilam Vadh- 
yar (3). I shall cite a passage from tho 
judgment of Wuthuswami Aiyar and 
Best, JJ., in Sarnia Pillai v. Chokka- 
linga Chettiar (1), tho first of the three 
cases mentioned above: 

“ Where there has been in fact an applica¬ 
tion for cxecvition made by the party entitled 
to make it, the mere fact of a mistake havins 
been made in giving tho particulars roqiiired 
by S. 235, Civil P. C., cannot, wo think, have 
the elTect of rendering tho application a nul* 
litv." 

With this proposition I entirely agree. 
The order of the lower Court is sot aside 
and the appeal is allowed with costs. 

P.P.S./P.R. Appeal alloned. 

(3) A. i. B. 1920 Mad. 321. “ 
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Wallace and Sundaram Chetty, JJ. 

M. Basavayya — Defendant—Apjiel- 
lant. 


V. 

Majoti Bapuna Tiao Soucar and others 
■“PHI. and Defendants—Respondents. 

Second Appeal No. 538 of 1925, Deci¬ 
ded on 11th September 1929, from dec¬ 
ree of Sub-Judge, Masulipatam, in .Ap¬ 
pal Suit No. 8 of 192d. 

(a) Limitation Act, Art. 120 —In cases 
where fraud is proved time begins to run 
when fraud is known to plaintiff—Even to 
suits falling under Art, 120 same principle 
applies. 

la cases in which tho relief is sought on the 
ground of fraud, misconduct, mistake, etc., 
it would appeal that limitation is madc*to 


commence froin tho time when the fraud, mis 
conduct or mistake becomes known to tin 
plainti0. Art. 120 being an omnibus one, th( 
general expression employed in Col. 3. i: 
necessitated by a variety of suits not spoch 
fjc.illy provided for coming within its purview 
in some of which there would be fraud mis 
conduct, or mistake as part of the cause 

that element woulc 
witbVif ’ "'ould thus bo in consonanci 
on a Itu dealing with suiti 

condSJt <^on®>8tjng of fraud, mis 

doomod tft**°*' to sue should b< 

Art. 120, from th< 
even ^ ® knowlodgo of tho samf 

undH similar gro 

HR w j iS® that article: 7 L. W. 280 

on.. 33 Wild. 81; 88 Mad. 10C4. Dtsf.fP 174 C 1 
Ibl Limitation Act. Art. 120-Decree pas 
Against minor through negligence am 
misconduct of guardian ad Utem-Time run 

mUcond^t"**" comes to know o 

® falling under Art. 120, th 
cause of action is not merely tho passing of a: 


advorsu derroo iig.iinst tin' miiiDr, but in ml • 
ditioii to it th-' fiirt tlnit, jnidi a tiicii'i' 
passed by roasoii iif Ui" iiii^'..'.>iidM('‘. nr ^ i'r>s3 
nogligonco of liis (;uudi-in :ii| ]iini)i- 

tioM shoiibl not lioglii lo rnntb>' nii-tiii'iit tb<‘ 
decree was passi’il, Iiiit only u|i.-n c.i''• ; ln•}'lt• 
genoo of the guardian u li i^-b a Imin u.inld.M)- 
title tbo minor to litvo tb*’ di'i-ton 'i’', i iJ '. 
bocamo kiunvn to liiin. [|‘ 171 

r. lidWii ])oss .iud r. Ktisitici M"lian 

— for 

Y. SiiriKDutrayttUii, \'. X. SluniKi Han 
ami Jv. Kaiiusnara i.d '—i,.j' lu sioti- 
(lenls. 

Judgment.—Tho suit out of wiiidi 
this seconcl aitpoal has arison, \\a>^ fiK d 
by tho plaintilV for (loclaraldui that Llio 
ileeroe obtained by defendant 1 in 
0. S. No. 8(1 of 1913 on tlie lile of tho 
District Munsiffs Court, Masulipatam. 
is invalid as against liim, and for 
an injunction restraining defendant 1 
from executing that decree as against 
liim (plaintin) or iiis property. In that 
suit, the present plaintiif who was then 
a minor was impleaded as a defendanf, 
represented by tho present dofundant 3 
as his guardian ad litem. 

Both the Courts below liave found 
that tlie guardian ad litem was guilty 
of gross negligence in the conduct of 
that suit by omitting to set up an icn- 
portant plea, which was available as a 
ground of attack against the then plain- 
tiff’s claim. No attempt has been made 
to challenge this finding. 

The question argued before us is one 
of limitation. ]t is admitted on both 
sides tliat tliis suit is governed hy 
Art. 120, Limitation Act, hut the dis¬ 
pute is as to the starting point for 
limitation. This is a residuary article, 
for all suits wliich cannot bo brought 
under one or other of the specific arti¬ 
cles. It provides a period of six years 
from the time when the right to sue 
accrues. The starting point is prescri¬ 
bed in general terms, and this expres¬ 
sion may be taken to mean, when the 
cause of action arises. The cause of 
action would comprise the facts which 
have necessarily to be proved in order 
to entitle the plaintiff to'the relief asked 
for by him in a particular usifc. In tho 
present case the mere fact, tiiat a dec¬ 
ree was passed in 0. S. No. 86 of 1913 
as against the present plaintiff is not 
enough to entitle him to tho relief asked 
for, but he must make out, that his 
guardian ad litem suffered such a decree 
to be passed against him, on account 
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of giois neglif'once. Tho dccTOo in tiiafc 
suit was passed on i!7th Octohcv 1011. 
This plaintiff attained nnajority on 5th 
Felirnary 1016 and the pieseufc suit was 
instituted on lOtli December I'.’iil. Tho 
lower aj'pcllate Court has found, that 
that tho plaintill came to know of the 
decree in question in or about Maivh 
lt)21. If it should be held that tho 
date of the dccreo is the starting point 
of limitation, tho suit is barred under 
Art. 120 and even S. H of tlie Act is of 
no avail to idaintiff, the suit liaving 
been filed more than three years aftiT 
his attaining majority. If tho right to 
sue should ho deemed to have accrued 


when all the facts constituting the cause 
of actiori hocaiiu; known to pbvintilV. the 
suit would bo within time. 

I In cases in which tho relief is sought 
on the ground of fraud, misconduct, 
mistake, etc., it would appear that limi¬ 
tation is made to commence from the 
time when tho fraud, misconduct, or 
mistake becomes known to the i»laintit'f, 
c. g.: vide Arts. 90, 91, 92, 95, 06 and 
111. Under Arts. 91 and 111, limitation 
would begin to run from the time when 
the facts entitling tho plaintiff to tho 
relief asked for become known to him. 
Art. 120, being an omnibus one, tho 
Igcneral expression employed in Col. 3, 
is necessitated by a variety of suits 
(not specifically provided for) com¬ 
ing within its purview, in some of which 
there would he fraud, misconduct, or 
mistake as part of the cause of action 
but in the rest, that element would be 
absent. It would thus be in consonance 
with the scheme of the Act, as indicated 
by such specific articles referred to 
above, dealing with suits based on a 
cause of action consisting of fraud, mis¬ 
conduct, etc., if the right to sue should 
be deemed to accrue under Art. 120, from 
the time of the plaintiff’s knowledge of 
the same oven in respect of suits based 
on similar grounds coming under that 
article. This is the view expressed by 
Phillips, J. in Venkateswara Ayyar v. 
Somasundaram Chattiar (1), at p. 283. 
The decisions of this High Court in 
Mamhi v. Kunhi Pakki Ilaji (2), and 
Vtswanathan v. Narayan Das (3), seem 


(1) [1918] 7 M. L. W. 280=44 I C S' 
(1918) M. W. N. 214.. 

(2) [1912] 38 Mad. 67=23 M. L J 607 - 
I. 0. 337=(1912) M. W N isiT. ^ 

(3) A. I, R. 1923 Mad, 837. 


to ho in favour of the plaintiff’s conten¬ 
tion. In the former case the declara¬ 
tion sought for was in respect of a sale 
for the purpose of enforcing the plain- 
tilT's right of pre-emption. It was held 
that the starting point of limitation 
luulor .Art. 120 was not the date of the 
sabi hut the time w’hen the plaintiff be¬ 
came aw<aie of the terms of the sale 
which would enable him to exercise his 
right, in the latter case also the date 
of the alienation by a trustee was not 
taken as the starting point but the time 
w hen the plaintiff came to know of the 
fraud, which was the ground on which 
the alienation was attacked. A different 
view was taken in the case reported in 
Ottapurakal Tazhathe Soopi v. Cherchial 
P'-ltikkal Upath^imma (4), where the 
plaintiff sued for a declaration that the 
alionation by a karnavan was not bin¬ 
ding on tl'.c tarwad. The learned Judges 
in that case held that the right to sue 
accrued on the date of sale deed itself 
and not w'hen the plaintiff obtained 
knowledge of the sale. But there seems 
to have been no element of fraud urged 
in that case as part of the cause of ac¬ 
tion. If the sale was attacked as having 
been broughtaboutby fraud, which would 
constitute at least a part of the cause of 
action, the right tq sue would accrue, 
wdien the fraud became known to the 
plaintiff. The case in Ottapurahkal v. 
Upathumma (4) has been disting¬ 
uished in this way in the decision in 
Viswanadhan v. Narayan Das (3)- 
decision in Venkatachella Seddiar y. 
Collector of Trichinopoly (5) is distin¬ 
guishable for the aforesaid reason. 


Where in a suit falling under Art. 120, 

the cause of action as in theperseiit 
case, is not merely the passing 
adverse decree against the plaintiff but 

in addition to it, the fact that such a 

decree was passed by reason of the mis¬ 
conduct or gross negligence of his guar¬ 
dian ad litem, it stands to reason, that 
limitation should not begin to run. the 
moment the decree was passed, but only 
when the gross neligence of the 
dian which alone would entitle fm® 
plaintiff to have the decree set aside, 
became known to him. In this view, 
the plaintiff’s suit should be held to be 
not barred under Art. 120. In there 


(4) [1910] 33 Mad. 31=5 I. C. 698. 

(5) [1915] 38 Mad. 1064=33 I. C. 45. 
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suit this second appeal 'fails and is 
dismissed with costs. 

P.R.S./v.S, Appeal (Usmis.'ied, 


lant. 
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Anantakrishna Ayyak, J. 
Idinalcshi Ayi — Defendant — Appel- 


V. 


Suhramanian Chettiar and others^ 
Plaintiffs—Respondents. 

Second Appeal No. U89 of 192;'), Deci¬ 
ded on I8tb April 1929, against decree of 
Second Additional Sub-Judge, Madura, in 
Appeal Suit No. 36 of 1924. 

(a) ^ Hindu Law — Widow—Survivorship— 
Partition among co-widows of husband's 
property Co-widows dealing with respec¬ 
tive shares as absolute owners—Rights of 
survivorship held to be given up by each of 
co-widows under partition. 

After the death of the husband, his pron^rtv 

was divided by an oral p.artition between two 
co-widows. Ever since that partition each of 
the co-widows had been dealing with the pro¬ 
perties that fellto her share as if she took the 

same with absolute rights under the partition. 
At a time when no dispute arose whether right 
of survivorship was given up by the widows 
each widow executed sale deeds with reference 
0 property that fell to her share, specificallv 

purporting to confer absolute title to the .alic’- 

fn expression ordinarily 

nusotoconnoethe idea of conferring abso¬ 
lute rights on the alienees. 

Held ■ that the partition was absolute and 
that rights of survivorship had been given up 
by each of the co-widows under such a parti¬ 
tion arrangement : 3 M. If. C. R. 2G8 hu ■ 
A. I. R. 1910 P. C. 27 : 22 Mad. 522 : 20 .V. L 
J. 470 : 23 .1/. L. J. C?5 and .1. I. R. 1024 Mad. 
75, Rel. on. [p 

(b) Evidence Act, S. lOl-Onus of proof 
Ii«i on him who asserts that partition among 
co-widows precludes right of survivorship. 

P*'°''^"8 fcbata p.artition that was 
effected by the co-widows precludes the rights 

of survivorship in each other is on the person 

who asserts the same. fP 177 C l" 

M. Patanjali Sasfn-Ior Appellant. 

Xe Jj. Venkatarama Iner P 

Venkata lyer-[o. Respondent 

die^aCt as ~ Pillai 

aiea about do years ago Ifiavinrt • 

and on his death two wZi V',r ’ 

ammai and Minakshiayi, inherited^h'' 

propoHies, The two widows soTd e.tat 

off fh to the estate to pay 

off the debts incurred by their husbLd 
Uiokkaiingam Piiiai, and afterwards 

whfch°«''T‘' ."''k by 

which each got about nine kuiies of iand- 
old survey No. 46-0 was among the pro! 


pci fcios thus liy tlu'm. And in 

that jiarfcitioii ^ alliaminai got I In* \vo-;toi'n 

liall' of Miis siiiv.'v miiiiiIm.i, wliih) 

nakshiayi. ih'h>,..!atil. d in fh,. 
the oasfiM-ii half of I his mhv.-v miiuhn,-. 
\ alliaminai alif'tiaf t'll th.' half 

of sui-vi'v Xo. Ki-C to tlui pl.iiiil.lii'. I 
ilccossor-in-titli' fi.mi wliom tin' iJaiii; in 
purchascHl ttio saino. Valli.uiunai .lio.l ir, 
1916. Tlio plaintill as lapclia^.f oi V.illi. 
ammai's I'ight in flu* \v<‘;)cin pu-iri.v iif 
survL'y Xo. Jli.C, insliint,.,! tl,.. ,,ii;;Mnl 
suit for possossioii ol tli(> '-im ■ liiim 
defomlants i to 4 who wore h*! ini.j | .i-.- 
se.ssion by the plaintill's vemloi', n. 

tlant 5, Mccnakshiayi, j'ut forwanl In , 
right to possession of tho wostein half 
on thedeath of her co-widow,Valliamniai, 
and she executed a le.isc deoil in favour 
of defendant I in respect of tho said 
western portion. 

The ilisimte between tho parties cen- 
tcicd on the <iu<'stion wliother on the 
deatli of Valliannnai, defendant 5 was 
entitled to po>srssion of tho suit i*io- 
pertios. This again depended on tho 
question as to tho exact clfoct of the 
oral partition entered into hoiween tho 
two widows, Valliammai and defen- 
dant 5 in or about 1894. 

The District Munsif dismissed tiic 

suit, bolding that it was not proved to 

his satisfaction that Valliammai and 

defendant 5 divided their husbands’ pro- 

peHies with absolute right of ownership 

and precluding tho rights of survivorship 
inter se. ^ 

On .appeal (ho learned Subordinate 
■ludgo disagreed with tl.e finding of the 

J>istucb Munsif, and came to tho conclu- 
Sion that 

"the two widows or.alIy divided their husband’s 
properties with absolute rights as against each 
and that therefore dcfeiidaut 5 had reliiu|ui«hed 
her right of survivorship by tho said partition.'* 

Ho accordingly reversed the District’ 
Mansi s decree and granted a decree in 
the plaintiff s favour and directed the 
defendant to surrender 46-C. 

Defendant 5, the co-widow, has nre- 
ferred the second appeal. 

On her behalf it was contended by the 
eaimed advocate Mr. Patanjali Sastri, 
that having regard to the admitted fact 
that the partition between the two co 

S" 
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‘‘Wln'ri' si'\cril wi'ljW-J Iv-Kl an 
ioiii:!'., <'r wlK'th.n- onr. hoUls as in f-r 

till' ot'h’-r<, . irli^hic a to In r 
slnr.’ t.f pr-'fliiro of the in'-p-Tt!*.':. aiifl 't 
tlie bjii'^iits (lenvai'le from i's .■njoymeiifc an'f 
the wkIows niav I'.* phccd in posjOSiion of 
seiiarato portions cf the prop-, r^ . rln-r hv 
agicenu-iit aiinm^ tin msi.-lvi-s ‘-r hv flecij.e ol 

Court.l>"t uf> pa’-ricion ' in lo oneeti-'l 

liftwcim tfi' iii, wli.'ttn r hy cnnsen-- < r by a'l *.tso 
: 1e<-r - 0 . wlii'-ii w-'ol.l (•■oiiv.Tt 'ije joint es‘a‘c into 
an . s'; ito ill •• 1', an.I pn*- an eiul to tlio 

Ml -urvivt'r?lup." 

it nnist l>o taken lo I'O (In-ir tliat the 
oial ]!,utition I'f 1''1M la'twoi-n llic co- 
wiilow.^ m'.Hfc In' t ilvcn to In' onp iiV'ivly 
lur coiiveiiiiMit iicLiia'^oinctit aii'l tiiat i>o 
ici'M, of up li^liti of siirvivorsliip 

eVrv outi.'i'i 'I itito tiio iniiid'! of the 
ti.-; at till!; (imu. I’.ifi.r-* cotisi'lui'ing this 
aiy^iiuK'iil of tlio app' llai't, it wiuild ho 
convciii'.'iit to I'xainiiio tlio i-'asons {iivun 
l.y the luvvn-Courts for arrivin'* at tlie 
fiiulings. Issue -i framed in the suit was; 

“whother Valliunmii and defendant 5 divided 
tlioir hiisliiud’s properties with absoluto rights 
of ownership and if so whether snch a division 
is valid in liw.” 

In considerin'' this issue the District 

Munsif oliserved as follows : 

"the fust pi»int for deterraiuation is whether a** 
the partition between Vallivinniai and dofen’ 
daiit .5, tin* latter consult'd to give up her 
rights of siivvi.orship in her co-widow's pro¬ 
perties. ill other words, wlmther VaDianimai 
had ab.-olnte rights of alienation over the suit 


whic-h V. ' meet with ia all sale deeds. They 
iioeh*. ii'Vi- heon written, in my opinion, with- 
,,nt iiiv. ii-ling that any speccial significance 
Piienlil iti-u’h to thorn. At any rate I am of 
opinion that in the absence of direct evidence 
:i< to whit took place at the partition between 
thes: widows or of any deed containing the 
eoii'^ont of the widows to release their rights of 
survivorship, it is not safe to draw any conclu¬ 
sion in favour of such release from the recitals 
in thfs-silc deeds. I therefore find that the 
phiiitiit has not made -out that Valliaramai and 
'u-fe.i'lant '* took their share in their husband’s 
properties with full rights of ownership.” 

however, went further, and in 
jiar.i. U of his judgment held ; 

“granting for the sake of argument that these 
wMows took their shires with absolute rights 
according bo the decision in Ravnkkal \.Rama- 
suhiini .Vni<7.cu (1). an alienation by either 
cf tho widows which is to enure^ beyond the life 
tiiii''of the surviving co-widow is not valid in 
liw. i therefore find issue 3 against the plain- 

lilf.” 

On lilaintilt s appeal, the learned Sub¬ 
ordinate Judge as already observed, held 

that : . . , . j., 

“the two widows or.ally divided their husband 8 

properties with absolute rights as against each 
other” 

and therefore : , • i.i 

“defendant 5 has relinquished her right ol 
survivor.ship by the said partition. 

Referring to the sale deeds Ess. S, iii 
and C and I executed by the two co- 
vvidows witli the recitals refeired o 
silrftadv- the learned Subordinate Judge 


prop ’rtii'S.” 

.Afcur noting that tliero was no direct 
evidence on this point as to what hap¬ 
pened at tlio partition ho proceeded to 
consider tlie recitals in Ex. 8 of 1899, C 
of 1890 {both executed by Valliammai), 
and in Exs. K of 1901, and 1 of 1908 
(executed by defendant 5), by which the 
co-widows alienated portions of pro¬ 
perties that fell to them in the partition. 
These sale deeds recite that : 

‘‘the vendees are to enjoy the properties abso¬ 
lutely from generation to generation.” 

In answer to tho plaintitf’s contention 
that these recitals in document executed 
by the two co-widows after the parti¬ 
tion, and at a time when there was no 
dispute between them as to whether they 
had parted with their rights of survivor- 
ship as against each other, would prove 
that the partition between the two 
widows was absolute and without the 
existence of rights of survivorship in 
each other, the learned District Munsif 
observed as follows : 

‘‘It seems to me that no importance can be 
attached to the casual recitals contained in 
these exhibits. These recitals are ordinary ones 


observed as follows : , 

“wo SCO from the aforesaid four 

both tho widows executed tho sale deed P 

porting to confer absolute right to the) 

aces.” -j « iTt 2 

lie then proceeded to consider • 

dated 1st March 1926 by which de e“' 

dant 5 leased to defendant 1-j. 

half of survey No. 46-0, (b®;* ^ l 

property) wherein it is mentione 

the same fell to the share 

and on Valliammai’s death J 

the executant, defendant 5, gov '’ ® 

The Subordinate Judge remarked w 


reference to Ex. 2 : 

‘‘the aforesaid description involves t e ^ 
sion that if Valliammai had loft .f-jence 
latter would have got the l^uds m P 
to defendant 5. That seems to imp 7 i.v 0 ni, 
the oral partition entered into bet . , jg 
there was a stipulation releasing to 
survivorship of each to tho other, 
and finally he stated as follows . 

‘‘apart from what we can 8 *“bet . 
various documents filed in the case, 
evidence as to whether the partition . aS 
two widows was intended to be v-jber i* 
against each other, in other -:-bt of 

contained the provision releas ing t - -- 

(IJ U899] 22 Mad. 522=9 M. h. J- 
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survivorship in respect of each other (pir.v. ‘20). 

. . . Having regard to the languago iiso J in 
defendant 5*s lease, Bx. 2. and tli < f.tur sale 
deeds referred to above, by wiiicli the two 
widows executed sale deeds purporting to confer 
absolute title on their alienees, 1 am inclinod 
to hold that the two widows oraliv divid 'd 
their husband’s properties with al)solnte rights 
as against each, and therefore following the 
rulings referred to above I hold that defen* 
dant 5 has relinquished her right of survi¬ 
vorship by the said partition.” 

The question therefore is whether tlio 
learned Subordinato Judge was justilied 
in finding as he did on the basis of tlio 
documents referred to above. 

I agree with tho contention of tho 
learned advocate for the appellant 
that the onus of proving that the 
partition that was effected by tho co¬ 
widows precluded the rights of survi¬ 
vorship in each other is on tho person 
who assorts the same, in this c.i30 on tlie 
'plaintiff, I also agree that the statement 
in para. 554 of (Mayne’s Hindu Law edi¬ 
tion of 1914) would prima facie help tho 
appellant’s contention. It thus being 
clear that the onus of proving that tho 
oral partition between the two widows 
involved the parting with of tho rights 
of survivorship on the part of each of 
the widows is on the plaintiff, the only 
question before mo is whether the plain- 
tiff has discharged that onus. 

In Ramakkal v. Ramastcami Naicken 
(1), it was held by Subramania Aiyar and 
Boddam, JJ. : 

‘‘where the two co-widowg entered into a deed 
which they called a deed of partition whereby 
they divided the property between them and 
each gave the other full power of alienation.” 

that each widow had released her right of 
survivorship so as to preclude her from 
recovering from thealienoo after tho other 
co-widow 8 death tho property given by 
way of partition to tho latter and alie¬ 
nated by her. In the case reported in 
Subbammal v. Krishna Iyer (2), Sadasiva 
Iyer and Spencer, JJ. held that the use 
of the expressions “santati paramparya- 
mayi^^ sarva swathanthra badhaya- 
mayi occurring in such partition deeds 
between the co-widows is a circumstance 
fiom which the intention to give up the 
right 0 survivorship may be legitimLly 
infoiied. In the case reported in Ala 
melu Ammal v. Balu Ammal (3), there 
was an oral partition between three 
daughters each purporting to tak e one- 

\l\ 479=22 I.C. 399. 

455=(i915) 
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between two (.'O-wido'.v^: Im' •,‘.r ,! iv. ;i|,. 
undoubted I'aots tint iV’-t 
partition, each of tlie ^ ' i| 

been dealing with the piop.'t t ;i i; 
fell to lior shave “as if she i n.nv ;.!;<• v i .n 
with absolute rights" under the pai tiii.in. 
At a time when nodi-sjuite arose wlio-' 
tlier right of survivorship vsas given up 
by tiio widows, each widow e\eeuto-l 
sale deeds with reference to i-ropertyi 
that fell to her share, specilically pur¬ 
porting to confer absolute title to the 
alienees using the vernacular exj'iessjoiv 
ordinarily in use to connote the i(l--a u( 
conferring absolute rights on t!ie alie¬ 
nees. Those sale deeds coiitaitiing sucii 
recitals and also the particular recital 
in Ex. 2 referred to by the leariiod Sub¬ 
ordinate Judge constitute, in inv view, 
relevant items of evidence available to 
tho Court to como to a conclusion whe¬ 
ther the partition between the co-widow.s 
was absolute or not. If the partition! 
was absolute then the reported decisions' 
leave no doubt and that rights of survi-i 
vorship have been given up by each of 
the co-widows under such a partition 
arrangement. The decision of the Privy' 
Council reported in Mt. Ilardai v. 
wan Sitig’i (5), .seems to support tho 
above view. At p. 109 Viscount Cave 
observed as follows ; 

"Further from the time of tho arraiiijement 
of 1875 until tho commsneomout of this suit 
that is to say. for a period of 38 voarsallthc 
parJios to tho arrangement, incliuling tho 
plaintiff, dealt as absolute owners of tho pro¬ 
perty allotted to them and to this, with trifiinc 
exceptions, no objertion was talcon by the other 
parties to the division. In these circumstances 
the true inference app- 2 ars to their Lordships 

to be that.the members of the family 

agreed and arranged among themselves tha't 
the whole property should bo .at once divided 
among tho daughters and their sonsthon jiv¬ 
ing, tho mother surrenderiug her claims and 
each daughter accepting the property allotted 
to her in severalty in lieu of tho undivided 
Bharo m the whole oatato which would havo do- 
volvod upon her on her mother’s do.ath and 
abandoning h er right of survivorshin kha 

4) A.I R. 1924 Mad. 75.-- 

5) A.I.R. 1919 P.C. 27. 
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'IaiHi ff -’i-’p'r of li>r sis'.crs. Wli--‘‘.hcr tliis 
arriinp'nf'n^ I'iii'lin-- on Uio primPons cn-i- 
n<.,c i..' <l,'- •rniiiv -l in this suit aivl ' ti ‘h i‘. qo'.'^;* 
fi(.n ‘ li’ir r.iii-tlshiiis ■"(|»ro.'sO'I no opini-'n. P*-!*; 
th.‘[il.iin'iti u]l ov.'nts is houu'l h;. h'rown 
•.kTY ) 

In tir.it caso no oral arian^foniont v.a-^ 
cdiiv (0 in l>7.j to whic't ♦’hij dani*Ii(:rjs 
\V(’io i-U'tii'': and fioin 1^78 each o! the 
di’i^hiei-; dmlf. with tho ]n-i]irrly alh-t- 
t(‘d to lirr nil th'“ divi'^ion .is her own aii- 
sotnt.' jn-opcrly. Tlio Ihivy (’onncil li.dd, 
as nr-ntioiii d ali'raily, that (h<* ]'roj-“r 
inf i’enC" to lie drawn w.as idiat earh 
d mi^hter ac u’li'i'd tlie I'laijKM't.y allot t’od 
to her in severalty in li-'ii of the irvlivi- 
(Icd s|ia,re and abandoned her iduht of 
<iii vivu) -hiji on the d -ath of either of 
tlie d Lii.iqh'.Ms. 

j’or Mr' iIkjv' icasons it seems to me 


(a) Transfer of Property Act, S. 81—i and 
D lo-^cther mortgaging in favour of C~B 
mortgaging his mortgaged interest to D who 
had no notice of previous mortgage —0 pur¬ 
chasing Is'.s interest—D can marshall B's 
securities even if he has become purchaser. 
IZv.Mi wh^ra the mortgages have culminated 

in tlv^ Court c.ia, on a coasiJeriiioQ of 

oqni'iv. to the purchaser the right to 

h IV.?',)»•} s'curitiis, which are properly rair- 
sli ilhihl'. drs'-. s )lil in execution. [P 181 0 1 ] 
.1 lU' /; hoi ling separite i terests, inorigaged 
tog'-.li’i- b'v'ir p'-operbhs to C. B subsequmtly 
niortgagoil his moitgiged interest to D wbo hid 
u» !i''‘irj' of tho previous mortgage. Id a suit 
bro'igh ■ hy C on his nnrtgige : 

Ill'll', th it D could mirshill the securities 
o' It if, in the mortgage t. C. there were other 
prop'i-ti??; than those which were naorSgigel to 
.') liiin«?lf, oven when he was not a mortgigee 
but had hiconic a purchisjr of the mortgvged 
interest : (I MG) 1 M. 11^. If- anl .1. 1. fl, 
ion Pi,l. r>). Rel.on. [P 179 0 2 ; P 180 0 Ij 


fhit Ml ’ h'ai'ticd 8iilniidinal»> 
iiistiiic'l in his lindingtliab tlie original 
or.il paitildon arrangoment between co¬ 
widows was sucli as jnecluded the llftli 
defendant the surviving co-widow, from 
putting forward her right of survivorship 
with reference to the properties that fell 
to the senior widow in the partition. 
'That it is open to co-widow to give up 
the rights of survivorship in sucli parti¬ 
tion of their hnshand's estate has been 
laid down as earlv as 1800: see the 
decision leimrted Iiln>lemvw v. Venkata- 
ramoppa ((>) at p. 289. The same view 
lias been adopted in the several reiiorted 
decisions referred to hv me alreadv 
lian’akkal v. Ramamrami Nnicken (l), 
Su’lalai Ammal v. Goinati Ammal (7), 
Suhhammal y. Krishna Iner (2), Alamelu 
Ammal v. Salu Ammal (3). The decision 
of the Privy Council in 24 C. W. N. 
105 at p. 109 (5) also, it seems to me, 
suiipovts this view. 

The decision of the learned Subordi¬ 
nate Judge is therefore right and I ac¬ 
cordingly dismiss the second appeal with 
costs. 

P.lt.s./v.s. Appeal di.smissed. 

“(e) 3 TiI.H.C R. 208.' 

(7) [1912] 23 jr.L.J. 353=^16 1.0. •123"(1912) 
M.W.N. 903. 
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Pandalai, J. 

(.l/andiirajit) Appellant. 

V. 

{Vadalamudij) Venkataramayya and 
of/jm—Respondents. 

Second Appeal No. 1860 of 1927, De¬ 
cided on 1st May 1929. 


(b) Transfer of Properly Ad. S. 81— 
Subsequent mortgagee cannot be allowed to 
requ-re properties of any debtor but hisowo 
to be first sold -Civil P. C., 0. 34, R. 4. 

.1 aal L’hoi liog sipirate in!:9cests!;og^‘.h?t 
mor'igag?.! fthoir nro[>5rti3S to C. D 3iib33qii9Q6* 
Iv inortgiged bis interest to D who hal M 
notice of tho previous mortgage. A soU his 
iiitirost to P. In a suit brought by C upon his 
moitgig -2 : 

U^l I : that D could not requite the .propst- 
tiis soi l to P to bo first soli bscauso a siibss- 
qnent mortgxgoe could not bs allowed to re¬ 
quire proputics of any but his own debtor to 
1)0 first sold cither by way of raatsbilliQg 
under S. 8], or by w.iy of exercise of disera- 
tionirv power to control execution sabs uodpj 
0. 3 i. R;4, CivilP. C. [P18J01] 

Y. Sanjanarayana —for Appell^'’^* 

V. Lakshmanna—iov Raspondents. 

Judgment.—The dispute in this case 

is only about a direction given m t e 

decree of tho lower Court that the pro¬ 
perties sold to defendant 5 ® 

brought to sale lirst and those sold 
defendant 4 should bo sold, if necessuy. 
afterwards. The appellant is defeodan 
5 and defendant 4 is the real contesting 
respondent. The suit was brought upo 

a mortgage Ex. A dated 15th Pecem 
1913 executed by defendants ^ a 
and one Navayanaswami since 
mortgaging the properties mentione 
the plaint schedule to the plaintili. 

5bh January 19 L4 defendant 2 alone, oo 
of the mortgagors mortgaged his i 
terest in item 2 of the properbis^ 
tho former mortgage to defendant 4 w • 
it has been held, took the moi 
without notice of the former one. 
fendant 4 brought a suit ... 

mortgage and after decree bou^ 
mortgaged properties himself by P 
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vate sale on 26tli June 1017. Dofon- 
dant 6 purchased defendant, I's ri-^lits in 
the movtgag. d properties by a sale deed 
Ex. 3, dated 22nd Juno 1021. In this 
suit which was brought by the plaintilT 

to enforce his mortgage of 15th Decem¬ 
ber 1913, defendants 4 and 6 were tlio 
chief contesting defendants. Defen¬ 
dant 4’s contention was that he had no 
notice of the suit mortgage at the timo 
of his own mortgage of January 1914, 
that the plaintiff had been guilty of 
fraudulent conduct in not disclosing his 
mortgage and therefore was not entitled 
to the priority and that as defendant 2 
executed the mortgage to the plaintiff 
only as surety on behalf of defendant 1, 
the plaintiff should be directed to re¬ 
cover his amount in the first instance 
from the share of defendant 1 and his 
brother, the deceased Narayanasami. 

Defendant 5 contended that he was 
ready and willing to pay off the suit 
moitgage but did not do so because tlie 
mortgagee, plaintiff’s father, had died 
and as regards the liabilitv of the pro¬ 
perties inter se. contended that they 
should bo held proportionately liable. 
Three issues were framed : 

(1) VVhethor the plivin*;in’s inorkgapo was 
genuine and aiipporbed by considerabion ? 

(/) What DiarRhalling rights, ifany, defeu' 
danta 4 and fi to 9 were entitled to ? 

(8) To what relief the plaintiff was entitled ? 

On issue 1 the Munsif found that the 
plaintiff’s mortgage was genuine and 
supported by consideration and on issues 
2 and 3 tliat defendant 2 joined in the 
suit mortgage as surety for defendant 1 
and tliab bhougfi it was clear that on a 
mortgage like that, the plaintiff could 
proceed against all or any of the inort- 
gaged properties at his choice it was right 
as between the defendants themselves 
to append a direction that the plaintiff 
should in the first instance proceed 
against the properties sold by defendant 
1 to defendant 5. Defendant 5 appealed 
and the only question before the Sub¬ 
ordinate Judge was whether the direc- 
tion appended by the District Munsif as 
to the order in which the property 
should be sold could be upheld. The 
learned Subordinate Judge hold that the 
case was not governed by Ss. 81 and 82, 
T. P. Act, because defendants 4 and 6 re¬ 
lied upon sales in their favour and did 
not claim as mortgagees. But the learned 
Judge held that the Court could even in 
oircumstaocos not justified by those sec¬ 


tions :iti (.r.hr <). .'{j, 

regubilitig i.|h‘ for (!,,■ ol i.’ho 
niorlgagril pi op.'i I \, an.! l(n!n.Iiir‘ iiim- 
sell upon the l.t.-t,, Ltial m; [ v, n.-n 

ho took hi^ in .Lini.i,. , l'.)|.| 

liad no inil.ico ui 11 m pi 111 ■ i i,i s nn >■ 
of DrcriJiluT l!H:> \\lior.‘i< i|. l.-n ifn. 

when he took Ins slU* deed in Inin' 
had iioti.-n of tln^ pdai'i'i!l\ nioi Pl; i;:e. 
made tlie same dir<-«.-t ion v. Id.di i lm 
tricb Mijiisil hail made. 'I’lic pr.':.'nt- 

appeal is hy <leleiidml A a-li ;r.!i il 
direction. 

.V great many decisions hav !„ n-i 
cited during the argument to show ihai 
the direction apjiended l)y the low'-r 
Court to the decree cannot he snst lined 
by Ss. 81, 82 or 58, T. P. Act. It is un¬ 
necessary to refer to those decisions he- 
caiiso the sections themsclvu s are clear. 
S. 5b applies only as between a pur¬ 
chaser of one of Several jiroporEies pre¬ 
viously mortgiged and the v Midoi. Thi:j 
is not that cast,'. Section 81 a[»plies as 
between mortgig.-es of the «ame dchror, 
the first of whom has got several '.r cini- 
ties and the second of wlioin has hut 
some of those securities and advanced 
loan without notice of the oirlier en¬ 
cumbrance. In such a case the later 
mortgagee is entitled to marshal the 
securities and to require tiiat the earlier 
mortgagee shall first jiroceed against 
those securities which have not boon 
encumbered in favour of the latter. 
This is nob that case citlier, excejit to 
the extent which I will jo csenlly in ni- 
tion. It is this. From the; facts stated, 
defendants I and 2, who are shown to 
have heen divided from each other prior, 
to the mortgigo sued upon, togetdier 
mortgaged their properties, in which,: 
of course, they must have had bheii-i 
several interests. One of them viz., 
defendant 2 subsequently mortg.iged. 
his interest in one of those ibemsi 
to defendant 4. Stopping there for 
a moment, it is clear that defendant 
4 has no right to marshal the secu¬ 
rities against the plaintiff in so far 
as the plaintiff is a mortgagee from de¬ 
fendant but ho is entitled to marshal! 
the securities of his own debtor viz.,i 
defendant 2 if in the mortgage to the 
plaintiff there are other properties than^ 
those which wore mortgaged to dofen- 

dant 4. At an early stage of the argu- 

ment,_ I suggested that the direction 
contained in the decree might be right 
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f,, tl-1*”' ' : ''s a'lvo- 
ra'tJ to it -.v.v} 1 tliink rightly. 

Till-' ;iMVOc.uo no* con¬ 

tent with it ; hnt .<0 f-.r-it anv Vite 
conc'.'iiK I’u.l-vty con- 

taiiiel in tho suit inovt^vg-. if tl.orc l.o 

anv o^her tli.m tliose. which \vcr<‘ mort- 
g igc'! t" 'I'hcn’lant 1. it is ..•!'' ir that 

(h'h'nh'int I rM the ti^ wliicli ho 

was a Mi'U'g w.i-''ntith’d to nni'slul 
tlieni . 1 'again-c tlm ilanilitl. io tho 
extent ni''fli t>n-lant --'s own iwopcrty, 
the only coin['lieition on lliis topic i^’ 
tliat (loh'inUnt 1 i< not tho ninvtgagoo 
hini'^oll hut Ins hocome tlic pnrch.asov. 
Rut riior-' u-e ih'cisi ins of wltich it i-5 

only noc'essivy ti' 'ito }iii oiv.i 
(7/W/v V. }hnhtni Mil! lA fl). and 

.l/'o'i.'/»non/ Kh'AAu! (d), to 

show that even whore the mortgages 
Inve culminated in sales, the Court may 
on a consideration of oquity extend to 
tire purchaser tlic viglit to have tho secu¬ 
rities which aro properly marshallahle, 
first sold in execution. To tho extent to 
which the direction in tho decree only 
covers the properties of defendant 2, 

I do not think that tho appeal deserves 
to succeed. 

Rut defendant 5 is the purchaser from 
defendant 1 of his interest in tho mort¬ 
gaged pioperty and tlio main question 
in lids appeal has been whether the 
direction in the decree can bo upheld as 
against defendant 0 and tho properties 
of which he is the owner. On this point 
the learned advocate for the respondents 
has not been able to show mo any in¬ 
stance in which a subsequent mortgagee 
.has been allowed to require properties 
of any but his own debtor to be first 
Isold cither by way of marshalling under 
Is. 81 or by way of the exercise of discre- 
jtionary power to control execution sales 
■under 0. 3-1, R. 4. The other cases cited 
•before mo have been cases of either a 
second mortgagee or a purchaser, subse¬ 
quent to a second mortgage, of some 
property from a man who had first mort¬ 
gaged those and other properties to a 
third party and either by way of mar¬ 
shalling under S. 81 or by way of regu¬ 
lating sales under 0. 34, R. 4, 

the Court has intervened to order that 
such other properties of the same debtor 
should be first proceeded against, whe. 

“(1) [1916] 1 W. N. 265=34 I. C. 338. 

' (3) A. I. R. 1924 Pat. 459=3 Pat. 622. 
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tlicr such direction is contained in the 
di'fr <‘0 itself or whether it should be 
made during execution. The respon 
d(’iit'-= l; arned advocate has asked me to 
:;:U- th.it there are special equities in 
this <-ise which justify such an order as 
h'ls been made against defendant 5 
though !v* docs not claim from the same 
dulilor as defendant 4. It was urged 
that defendant 2 joined in the mortgage 
deed to tiic plaintiff only as surety for 
ids -jo-movtgagor, defendant 1 and that a 
surety would bo entitled to ask thepiin- 
cipal debtor to pay off the debt in the 
first, instance. The learned Judge has 
not even referred to the fact that defen¬ 
dant 2 was only a surety. Assuming 
that to be so, I am unable to see how 
such an obligation could be transferred 
to tho owner of the property sold by the 
principal debtor so as to involve that 
property in the liability to be first sola 
for the debt. Even though the pur¬ 
chaser knew that the debt was one for 
which his vendor was primarily liable, 
we cannot have such a liability lainning 
with the land. It is purely personal; 
at any rate I have not heard of such a 

ground adopted as justifying a direc^on 
of the kind now given against defendant 
5. Then it was said that the defen¬ 
dant 5’s purchase itself was fraudu en 
and it was suggested that if I fo^n any 
difficulty on that point on the V 

case may be sent down for a finding • 

I am afraid I can find for 

neither. No one pleaded m . i 
that defendant 5’s purchase was t 
lent. There- was no issue upon ' • . 

doubt the Munsif in trying to su^ 
his direction tries to distinguish 

the recitals in Ex. nrtflage 

cletendant 5 of 1921 and the 
deed to the plaintiff Ex. A of 
says that the recitals in jg 

be fraudulent. All that need 0 j-qq. 
that there was no issue and n® 
tion on that point and the fact .. ig 
tain discrepancies exist i^otween 
in two documents executed 
different parties at a distance o 

years cannot ordinarily 

Lidenoe of any fraud. The le^ 

Judge has made no reference w 

to these observations in 

in any way based it upon the o -g 

of the sale deed Ex. 3. It 

that the District Munsif not 
on what grounds to support bis 
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sion was casting about for ono and 
latched upon a vague, and futilo allega¬ 
tion of fraud which is supposed to cover 
all manner of legal insufliciency. Thoro 
is no ground whatever to send the caso 
back upon a point which never arose 
and on which the appellate Judge has 
made no observations whatever. 

The result is that the direction in 
Cl. •! of the lower appellate Court’s 
decree will be deleted and the following 
substituted 

and that defendant 2’s interests if auv in the 

% 

property comprised in the mortgage Ex. A other 
than the property sold to defendant 4 under 
Ex. 2, will pioceedod against in tho first 
instance and then if necessary tlie properties 
sold to defendant 4 under Ex. 2. This direc¬ 
tion to have effect only as between tho plaintiff- 
decree-holder on the ono hand and defendants 2 
and 4 on the other. " 

The appellant who has substantially 
succeeded must have his costs here and 
in the lower appellate Court from defen¬ 
dant 4 who must bear his own in both 
the Courts. 

This case having been ordered to be 

posted for being spoken to this day tho 

Court made the following order : 

^ 

The order as to costs will stand. 

P.K.S./v.s. Appeal alloiued. 
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Kumaraswami Sastri and Walsh, JJ. 

Sri Rajah Bommavadevara Naganna 
Naidii Bahadur Zamindar Garu and 
another —Defendants—Appellants. 

V. 

Sri Rajah Bommadevara Satya> 
7i.arayana Varaprasadarao Bahadur 
Zamindar Garu and oi/iers—Plaintiffs— 
Bespondents. 

Appeal No. 327 of 1924, Decided on 
4th September 1929. 

(a) Alluvion and dilluvion—Accreliont— 
Rights to accretions by alluvion arise es jure 
naturae wherever land abuts on river— 
Riparian owners. 

Rights to accretions by alluvion arise, ex jure 
naturae, wherever land abuts on a river, 
whether the bed of the river be the property of 
the riparian owners as in the case of private 
rivers, or the property of tho Crown as in the 
caso of public rivers. Case law discussed. 

CP 183 Cl] 

(b) Riparian owners—Demarcation of bank 
of river by survey shows the then limits of 
riparian owner's property but not its fixed 
limit for ever. 

If land on the bank of a river which is 
gradually silting up is surveyed at any parti- 
bular time, though this will of course show the 
then limits of the riparian owner’s property, it 


does Ui't ino'ui Uin*. i^ i-’ tli<' <hMn:ircat'’d ;iii<l 
fix-'rl lini!*; <, f "i'' fi-.'T !i' : A'l. nrfi <l(>n,r.il 

of S'^llfhi-ru : v. ./■•'>/< x Cn. (f/nyr- 

jx'ol) i til., Il'.n.';) A. ('. I; , r, : ]• isl C 1] 
(c) Bcni'al Alluvion nnd Diiluvioti Rc^u* 
iationfll of 1825) -Applicfil'ilily, 

Rognlation 11 "l i: ;i.i' :i i utii-> li|c\ j n 

MadiMs: :, 1 , H '-U), 

A'x;)/. Ll’ 1‘^•U li 

V. Rama (loss. A’. 1 . JlrihJi aini P. 1*. 
Rangaram —for .Vjn'olhints. 


K. Kutli Krishna Mi'ivai, V. Siiriia- 
narayana and 1*. (iociinhtraja Chari—' 
for Respondents. 

Walsh, J. —Tiiis appeal aiis'.'S in tlio 
following circumstances : The ]ilii)itiu's 


father and the father of defondanis 1 
and 2 were hrothois and owned tho 
zomindari of Vallur. The plaintiff’s 
father' who was tho junior brother 
brought a suit for partition in 189G and 
obtained a decree against the father of 
defendants 1 and 2, Ex. QQ in 0. S. No. 15 
of 1896 dated 31st March 1902. In tho 
division made at tliis partition South 
Vallur fell to the sliare ol tiie ]ilaintiff"s 
father and North Vallur to that of tho 
father of defendants 1 and 2. Tho river 
Kistna had been corroding its banks and 
the Government started conservancy 
operations in 1893. The conservancy 
operations resulted in a gradual accretion 
to the mainland on tho Vallur side of 
about 704 acres. The father of defen¬ 
dants 1 and 2 claimed the accretions as 
his own as being the owner of tho fore¬ 
shore. He brought a suit in 1912. Tho 
Government opposed his claim on tho 
ground that tho river was navigable. 
Tho plaintiff’s claim in that suit was 
allowed. The caso is reported in Secre¬ 
tary of State v. Venhnta)inrasitnha 
Naidu (1). The present plaintiff whoso 
father had died was a minor at tho date 
of this litigation and his estate was 
under the Court of Wards. There was 
no representation made by the Court of 
Wards during this litigation that he had 
any claim to any part of the accretions. 
The Government was ordered in that 
suit to pay about three lakhs mesne pro¬ 
fits to the plaintiffs. On attaining his 
majority the present plaintiff has filed 
the present suit saying that 90 acres out 
of the 704 acres of accretion belonging 
to him were wrongly taken possession 
of by the father of the defendants. He 
bases his claim on an assertion that at 
the time of the division the eastern 
(1) [1920] M. W. N. 209=11 M. L. W. 256= 
58 I. C. 6B9=.27 M. L. T. 147. 
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j'ortion of tii'M'ivd' in't.l which afljoiiis 
North V;ilUn- \v;d a'^^igncd to his father 
and that a> tile'll' iH) adva formed i^art 
of the livt'i' i'cd he is entitlitl to ti.cm. 
Two (jiiestiuns thcretorc au>'e in the 'nit, 
one of fact and one of law. Tiio unt stion 
of fact was w hetliov the river hed wis 
divided at the \ ai lit ion so as to award its 
eastern halt to the {daintilfs father. The 
(liiestion of liw is wliether, assuming 
that, the river bed belong'-d lo his father, 
llie accielion to the iniinlaiid would 
ludong to the jdaintitf or <h‘fenflants. It 
is nut denied t hat it is a giadiial a'-ero- 
tion and has ht en tansed hy rlu'I'l.-rnting 
of nannnl grass dining the river conser- 
vancy ojieiaf ions Tie* lower Court has 
found that'I lie i iv<*r Ih il was divirlml in 
the Ill une-r alleged hy the j laintitT and, 
on the (inestion of law, that In* is entitled 
to the aeeiolion which then formed jiart 
of the liver bed. It has therefore given 
a decree for recovery of jiossession of bho 
suit land against defendants 1 and 2 sub¬ 
ject to the provisions of the Rivers 
Conservancy Act. It has allowed the 
plaintiff mesne profits to bo recovered 
^om defendants I and 2 for faslis 1330, 
1331 and 1332 ; but it has disallowed his 
claim for mesne profits as against defen¬ 
dant 3, the Secretary of State for India. 
Against tliis decree defendants 1 and 2 
have preferri’d this ajipeal. 

The initial dilViculty which the plain¬ 
tiff has to meet is that the decree on 
wliich his wiiole claim rests, for it is 
admittedly not based on his possession, 
is entirely silent as to the alleged divi- 
sion of the river bed contended for by 
him. (Here His Lordship dealt with the 
plaintitTs case of the division of the 
river bed and after considering the evi- 
dence on this question proceeded as fol¬ 
lows) : Dillering therefore from the 
view of the lower Court we hold that 
the plaintiff has failed to prove that the 
eastern portion of the river bed adjoining 
the North Vallur estate was granted to 
bis father at the time of the partition; 
and, if he fails to prove this, it must be 
held that the partition was made as con¬ 
tended for by the defendants, that each 
riparian or lanka owner enjoyed up to 
the middle portion of the stream ad¬ 
joining his share or lanka. In view of 
this finding it is unnecessary to discuss 
at length the second question, whether 
assuming that the plaintiff has proved 
that the river bed is his, he is entitled 


to blic accretions claimed. But we would 
hold against him on this point also 
dill- ling from the view of the law taken 
liy tlic lower Court. 

Th.o principle that the riparian owner 
owns a lialf of the river bed ad medium 
filnm aqua" is of course not disputed. In 
V. iihjtii Lal-alitni Narasimlia v. Secre- 
(nrii of State (2), which followed : 
yii''kl(ithv ail v. Netvlay Bririge Co. (3), 
it was laid down that as regards a grant 
of land in India described as bounded by 
a non-nrvigablo river the onus of show¬ 
ing that the giant did nob cover the bed 
ad medium filum acquae was on the 
grantor. That even where the owner of 
the river bed is different from the 
riparian owner, a gradual accretion to 
the shore will belong to the riparian 


owner and not to the owner of the river 
bed is laid down by the Privy Council in 
See retar// of State v. Eajah of ViHa^ 
iiagarom (4). There the accretion was 
in the Godavari river at a point where 
it was tidal and navigable and the bed 
was the pioporty of the Govei'nroent ; it 
was nevertheless held that the accretion 
belonged to the riparian owner. That 
case is really sufficient to settle the 
whole matter before us. But as the 
learned Subordinate Judge has taken a 
different view of the law* and there had 
been some discussion on it before us the 
matter may be pursued a little further. 
In Foster v. WrigH (5), it was held that 
the person who possessed fishery right® 
in a river was entitled to fish in that 
part of the river which had covered t e 
riparian owner’s lands by gradual en¬ 
croachment. So also in Be, ^ . 
Selby liailvay (6} it was held that, 

where there was a gradual ’ 

ment by the sea upon the land, 
land covered by the water 
the Crown. In Hindson v. Ashby G/ 
view of Romer, J., that a strip of an 
formed by gradual accretion in a 
belonged to the land owner and no 
the person possessing fishery 
the river was uphe ld > "Ti 

[inift] 41 Ma<i.810-8o M.L. J- 

I. C. f506=(19'8) M. W N. T, 

[1987] 33 Ch. D. 133=51 J. P. 192-55 L- 

T. 336. , , 0,17—49 

A I. R 1922 P. 0.105=45 Mad. 2U<- 

I. A. 67 (P,C.). « T T P P 97^ 

[1885] 4 C. P. D. 438=49 h. J. C. P. 

44 J. P. 7. 

161 E. R. 139. -nl P. 

[1896] 2 Ch. 1=65 L. J. Oh. 515-60 J. 

4‘84=45 W. R. 252=74 L. T. 327. 
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facts it was found not to bo a caso 
wiiovo tho accretion was gradual : Attor- 
ney General of Southern Vigeria v. 
John Holt an<1 Co. {fjiverpool) Ltd. (8) 
is a caso wlioro tho principles of gra¬ 
dual accertion do not apply ; but there 
aro some remarks which bearon the pre¬ 
sent case and they will be quoted later. 
The learned Sub-Judge his referred in 
para. 38 to tho Bengal Regulation li of 
1825 ; but that has been held to be not 
japplicahle in Madras : vide Surj/a How 
Bxihadar v. S-c /. of Stale (9f, at p. 61. 
The present also is not a caso of a smill 
shallow river silting up gia lually. Doss's 
Tagore Oiw Lectiiles on the law of Ripa- 
ri ID Rights p.209 relied on by the learned 
Sub-Judge in the same paragraph is not 
applicable to tho present caso. The 
principles applicable to tho present caso 
will be found at p. 26L of tho same 
book where the learned author states : 

'■Rights to accrotloas by alluvion. 

This right arisr^s ot jure naturvo, whore* 
over ha I abuts on a river, whether tlio bo-1 of 
the river bo tho property of tho ripirian owners 
as ill tho c ise of privito rivers, or the property 
‘■ftho Crown ns in the case of public rivets 
vide also his remarks at pp. 151 to 156. 

The learned Sub-Judge admits that 
it was argued before him that the Ben- 
gal Regulation was not applicable 
to tho Madras Presidency. But he 
draws an inference from the decision in 
Venkata Lakshni Naraaimha v. Secy, of 
(2) referred to above that it logi¬ 
cally follows upon that decision that in 
the spcciil cises where the ownership 
of the hank and the ownership of the 
river bed adjoining it are in different 
persons, all accretions formed in tho 
river bed must go to the osvner of tho 
river bed. That this does nob follow 
has been decided by the Privy Council, 
in Secy, of State v. Rajah of Vizianaga- 
ram (1). There is really only one dilli- 
culty about the law on the point and 
that no doubt is a somewhat serious 
one, namely whether, when there has 
been a demarcation of tho river bed, the 
results of the accretions formed go bo 
the riparian owner of the river bed. 
Tho leirned advocate for tho respon* 
dents relies on 28 Hals. 362 and Atlor. 
ney General v. Chambers (10). This 

(B) [nnl A. C. 69D=34 L. J. P. 0. 98=:112 
L.T. B55. 

(9) C«913] 86 Mad. 57=12 I. C. 3a8={l9ll) 2 
M. W. N. 261. ’ 

(lOj 45 E. R. 28. 


latter t-as'' w i-? iniiidimiMd in Uimhon 
V. .1.^^'// (7) liy Iji iilti-y, I;, -I, who had 
aUo dooiil.-.l /•’ .';/.•»• V. W'/i.iht {.')) a-^ l)0- 
ing appii-.'ntly toi'i- -I ■••.Mini 

in /iV.r V. L r.l V-trl'or 
V. Lord YnrhoroHy'i (TJ! in.I ! ,i 
aad Se'Uy Hy. C-mp.! ny {l>). Wh.y. h.j 
say is : 

■'WlicMi-'r, aoirt fruiii ’•.li' S'-, ' of r.lmiM- 

tious, ill') api*r'>r,i,.a<, or I lu 1 hfi l>v M),) 
wa'. T c V'l b‘CO'll > Uio pi' ■(> ■r'-.v .tf Mi. dI 
or c.' vi.' to b; til • pr.ip tM of Mi ’ -it i i y, h 
quistioii of coii<i.| >r ihl • ■] i;ii- i 1'\. ;i ,1 
which, ill inv view of •’•lio f.v \<. u y n .w 

ii'JCCSRiry to tl‘cido. < i froii 

Hr-wton, Rritt-m, FIi, inxl ,!,• r.,ro 

Miris, c. i. rv i l vi.. an { tbo y-nr hio!:. i 
fo. 106 pi. ;M. to show that Mm .lo triuj of 
ftpcr.-fciou dooR no-, apily wlmn hiKui i vriog 
an wl‘I 1 ilofiiiol and kn >«v’i. This nuv lie if 
tho hound iry Oil the witirsido is a will, or 
something so eleir .ind visible thi‘- it is easy 
to se 2 wlmthcr lli'j v-’crotio IS. .is th-y b.'?oino 
perc-'pMble ire on si 1» of ‘.Im bi’i'idirv or o,i 
the other. But I am not sitisiM t'litulie 
anthoritips referi 'd to ir* ipplicilde to o is'S of 
liijd having no l>'iind iry ne'ct tl iwi ig witer 
exc'pt the wit'ir itsdi." 

Then ho quotes tho cises which wore 
opposed bo tho view and sivs : 

“But it is unneccssiry t.» dwell morn on 
this question, an 1 I leive it for rtconsidora- 
tion and dicisio.i wlito it shill ariso.’’ 

A full discussion of the law on the 
point is found in Coulson and Forbes’ 
Law of Waters, Bdn. 4. pp. 82 and 91 
and Hunt’s Boundaries amd Fences, 
Bdn. 6. pp, 35 to 48. There is no evi. 
dence at all in tho present case tliat tho 
boundary of tho river was demircated 
at any time. Tho learned advorabe for 
the respondents souglit to establish such 
a state of things from tho following 
statoinont of D. W. 2 ; 

“There arc survey stotiis bctwc-'n tho motti 
Undsandtho pliiit linds. There nre only 
tho big ston-js plint'*! at n distance of one 
furlong each by the River Coiisorvancy Dopirt- 
ment.” 

The witness almibs that he never in¬ 
spected the plaint lands subsequent to 
the suit to see whether there were any 
survey stones. Bub in any case there 
is no evidence at all that the Conser¬ 
vancy Department planted any stones 
to demarcate the boundary of the river. 
Then it is attempted to be argued that 
because the defendant’s riparian lands 
were surveyed the western boundary of 
those lands must be taken bo he the 

(11) 3 B. 4 C. 91=52 Bligh (N.S.)747 =4 D. & 
R. 790=5 Bing 163 -I Dow & Clark 178. 

(12) 3 B4C. 91=2 Bligh (N.S.) 147=4 D. A 

R. 790=5 Bing 163 =l Dow. A Clark 178. 

(13) 5 M A W. 327=8 L. J. Ex. 260. 
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limits of tlu' C'tafco anfl also to I'O the 
'eastern 1 oun'laiy of the river. .\ii:\rt 
from the f iet that it is not siiown that 
ylcfenuants had any nt)f-,ic-e of sucli 
jsiirvev, this ar';ii!iieiit is cl-aily illusory 
jl'ccansc as remaiK’ed liehna* if lami on 
|tho l)ank of a river which is j-r.idually 
:siltiny np i- surveyed ai anv i.-irtieiilai 
t me, tliou.ah this w ill of tonisc show 
jtho I'lwe limits of the rij.arian owiier’s 
jproporty, it does not mean that it is the 
'demarcated and fixed limit of the liver 
bed, and in the jiresciit case it is not 
even clear from tlie evidence (diat survey 
stones w(‘io planted along this western 
boundary of the defendant's land. In 
Att’i'nini Southcrii- }Jiocria v. 

John Ilo't an ^ Co. (L!rcritoof) Limited 
at p. (il2 it is ohst'ived : 

“11 !i,.i l-iiw'r bL‘ nutter of doubt that 

tIi-‘operation r;f the ml.) of adding to tlio 
owiv^rshii> of riparian lands tho propertv of 
soil :i(l in.-diiin filum is not interfered with on 
account of a specific or scheduled measurement 
of tho land a delineation or-colouriug on a plan 
which moasiiroinont. doliucation or colouring 
docs not in fact include any part of the bed of 
the ris-cr or of the street.” ' 

Hint’s Law of Boundaries., Walls and 
Fences, Edn. G, p. IS, deals with tliis 
question of a marked boundary wlierc 
the author savs : 

“Finally, it is stibmittod that tho true solu¬ 
tion of this troublosonie qnostion of accretion 
is to be found in the question. Yes or nav 
was the boundary according to tho intendment 
of the parties interested in its dclimiiiation 
fixed by roferonce to a physical feature, subject 
to the incident of alteration through natural 
causes which is necessarily inherent in such'a 
feature ; or was it fixed ‘by reference to the 

position of that physical feature as it then sub- 
sistea/’ 


Now, taking the plalntift's case as 
puts it, there cannot, we think, be i 
smallest doubt that if the proposal 
the Special Deputy Collector, which I 
plaintiff says was carried into effe 
^yas to give the river bed to the pla 
tiffs father irrespective of any fij 
bouDdavy of such river bed, there is i 
the smallest mention in any of his p 
posals of any fixed boundaries ho p 
posed to give as those of the river b 
Even in tho plaint this is clearly I 
attitude taken up. In para 5 the pla 
tiff states that at the time of the pa 
tion the Special Deputy Collector 
a line bisecting the Kistna pava 
ween certain lankas in such a mar 
that the river portion on the 
side thereof and the lankas 


miglit fall to the share of South Vallur 
(i. p.. tho plaintiff’s estate). In para. 6 
he - lys that in accordance with tho 
afoim^aid }>artition .the plaintiff’s estate 
alone was entitded to the river portion 
on t!io eastern side and the lankas; 
and he further states in that paragraph 
that all the accretions newly formed 
such as lankas etc., springing up iri this 
plot passed only to the plaintiff’s estate, 
it i-^ not asserted in the plaint that the 
western limit of tho defendants’ metta 
lauds was to be considered as the 
eastern boundary of the river. On the 
point of law, therefore, even assuming 
that the plaintiff’s fattier was assigned 
the river bed east of the line drawn by 
the Special Deputy Collector the ac- 
cvetions will still belong to the defen¬ 
dants who are riparian owners and the 
suit must fail and the appeal must be 
allowed. 

Tiie memorandum of cross objections 
put in by the respondent must therefore 
also bo dismissed. They relate to mesne 
profits paid by the GoveVnment to the 
defendants I and 2 as a result of the de¬ 
cree in tho previous litigation. It be¬ 
comes unnecessary to consider 'the ques¬ 
tion whether such money can be puisued 
by the plaintiff and recovered from the 
hands of defendants 1 and 2. But we 
may say as regards the alteniative claim 
for its recovery from the Government 
that it is clearly untenable for the rea¬ 
sons stated by the learned Subordinate 
Judge in para. 47 of his judgment ; vide 
also 'Sec7j. *of State v. Yaraprasadaf 
AM. R. 1929 Mad. 520. The appeal will 

therefore be allowed throughout with 
costs in both the Courts and the plain¬ 
tiff’s suit dismissed. The memorandum 
of cross objections is also dismissed 
with costs. 

Kumaraswami Sastri, 

and have nothing to add as my learned 
brother has dealt fully with all the 
points raised. 

P.B.s./v S. Appeal allou'ed. 
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rciiLIC I'liosixi T«.i: V. Vi:i)l {Cm^^euvni, .T.) 

A, I. R, 1930 Madras 185 wht'f.iu'r an a'lii'i'il iumsihi fni apjily 

CUlUiKNVKN, J. for, anJ l>.' -liur,, i, ropj,., (wlici,. 

■n ir 7) . 11 7 !-» .• alroailv api'Mi.l !oi imiI L;i:in!<‘,|) 

Public Prosecutor, Muthas-Teti- •nw f im,> I t.,, tt,. • 

ail) iinio i'\'[ H 11M‘ I'l <1 V r 111 j 'la Inn 

after chai'M.‘( il,.'-; j.l t v. m|- r ||.‘ 

must wait until at I-m-. iI;.- .■ i >■ - ; I 
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Vedi —Respond e n t. 

Criminal Revn. Case No. 6-11 of 1929 
and Criminal Revn. Petn. No. of 
19‘29, Decided on iOtli September L929, 
against order of Sess. Judge, Salem 
Division, D/- 12th March 1929. 

^ Criminal P. C., S. 162 — Before charge 
is framed copies of witnesses’ statements to 
police should not be granted until stage of 
cross-examination is reached—If that stage 
is allowed to go, accused must wait for lime 
of actual cross-examination after charge— 
Evidence Act, S. 145. 

So far as proceedings boforo charge arc con¬ 
cerned, copies of witnesses’ stat.jin<?ii*.s nude to 
the police should not be granted until the stage 
of cross examination is reached. It that stage 
is allowed to go by without application being 
made, an accused must wait until the witness 
is again about to bo subjected to cross-examina¬ 
tion before he can claim grant of a copv. 
Under S. 145, Evidence Act, until the occa¬ 
sion arises for putting the statement to the 
witness it cannot legally be used for anv pur¬ 
pose whatsoever. It should not therefore be 
placed in the accused’s bands until that stage 
in the trial has been reached when he may so 
use it: A. 1. R, 1926 Mad. 18a: A. I. R. 1929 
Cal. 182 and A.I.R. 1923 Bom. 23; Ref., A.I.R 
1927 Cal. 514, Doubted. [P 185 C 2, P 186 C 1] 

K. N. Ganpathi for Public Pro¬ 
secutor —for the Crown. 

Order. —The Revision Petition is 
presented by the Public Prosecutor 
aga>inst an order passed by the Sessions 
Judge of Salem in the following circum¬ 
stances: In C. C. No. 103 of i92H on tlio 
file of the Sub-Divisional Magistrate of 
Hosur, certain of the prosecution wit¬ 
nesses had been examined and cross- 
examined. Application was then made 
on behalf of the accused under S. 162, 
Criminal P. C., for copies of the state¬ 
ments which these witnesses had 
made to the police. The learned Sub- 
Divisional Magistrate refused the re¬ 
quest on the ground that the proper oc¬ 
casion for making it had gone by. The 
learned Sessions Judge, however, pointed 
out that the accused would have a right 
of further cross-examination after the 
framing of a charge, and in view of this 
circumstance ruled that copies should 
be given. 

The poiilt not dealt with by the learn* 
od Sessions Judge, but raised here, is 
1930 M/24 


in the l>ox atiil tlif < j i'ii'H 
duo to liogin. Mi'. < u !ii I.-;-tli,- 
learned Public PiosociiliU' (;()ni.(*iid-; 
tliat this litter coiulitii.m be 

satisfied. 

So far as ai)poars--an-i 1 inve not 
had the advant.igo of lu’.iiing tlh' (.'hci' 
side —this precise jioint li.is been 
dealt with in any reported case, in 
Peramaswavii Raijudu, in re (1) Kij- 
shnan and Wallace. JJ. held tliat, since 
the purpose of furnishing the copy is tc 
contradict tbo witness, the witness must 
already have made a statement which 
lays him open to contradiction. Ac¬ 
cordingly. application can only bo made, 
and a copy granted when tiio witness is 
under cross-examination. Tliis howovor. 
only lays down the proeodurc so far as 
the first cross-examination is concornod. 
The question was answered in very 
much the same way by a Calcutta Bench 
in Madari Sikdar v. Emperor (2). The 
learned Judges say not only that the 
witness must be under cross-examina¬ 
tion but that 

“ the cross-examination must Jay the founda* 
tion for the suggestion that the evidence given 
by the witness in Court is contr.adicted by his 
statement recorded under S. 101, Criminal P. C. 
and it is only then that the accused is entitled 
to ask the Judge to refer to the writing and 
grant him copies. ” 

I find it not a little dillicult to under¬ 
stand how a cross-examining couii'sel can 
found a sugge.stion of contradiction bet¬ 
ween two statements one of which he 
has not seen; and thisparbof the deci¬ 
sion has been critieixed by Rankin. C. J. 
in a later case [Baharali Sardar v. 
Emperor, A. I. li. 1929. Cal. 182). That 
case loft it open whether the proper 
time to apply was when the witness 
appears in the box or when the cross- 
examination commences. In Emperor 
v. Usman (3), the later stage was deem- 
ed to be the appropriate one, having re¬ 
gard to the terms of S. 14"), Evidence 
Act. 

Accepting then, that so far as proceed-' 
ings before charge are concerned, copies 
should not he granted until the stage of 

(1) A. I. R. 192} M-id. 183. ' 

(2) A. I. R. 1927 C.il. 514=54 Cal. 307. 

(3) A. I. R, 192S Bora. 23= >2 Bom. 195. 
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cvoss-cximin ition reacheil. 1 am in¬ 
clined to tlie view t’lat i( that st 1*40 IS 
illowM'd to yo hy without appliiMtinn 
hoini; in ide, an ■u-cuse<I must wait until 
i.he witness is ai^iin ahont to lie suh- 
ieetcd to cross-examination hofore he 
.•an claim j^rint of a coi'V. I'Or. in the 

tirsL id.i until the witne-.s so appears 
there is no ceitainly tint he will ho 
availahh.' lor cross-examination, and 
rlierefore. no cortiinty that the stito- 
ni'MU can be. used for the only purpose 
for which thea;ctise'] miy possess it. 
lUit further, if tlie law ve(|uires that 
yruit of t!ie, cope for use iu the original 
i-ross-exunination should ho contingent 
■jpon tiui cross-exuuiin'ion lieingduoto 
begin, bim suii " [U’inciplo would seem to 
•ipply to cross-ex iminat ion after charge. 
Unib'r. S, ll.j, I’iVidence Act, if it is in- 
tcndeil conbi'adict a witness by a 
writing : 

‘‘Ins attention must, before the writing c:in 
lie proved, be o:rll'?<Uo those pirts of it which 
are to be iisod for the piirp-iso of contralictiog 
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J.\CKS0N, J. 

( [)tn<ii) Errajjpa andoi/iers—Accused. 

V. 

J-:mpcr’7 —Opposite Party. 

Criminal Revn. Cases Nos. 643 to 


GiG of Cases Referred Nos. 

:U to d-l of L92'), Decided on 4bh Octo- 
her 1922 hy Suss. Judge, Cliitboor Divi¬ 
sion. D.- Gth August 1929. 

(a) Criminal P. C.. S. 361-Sub Ss. (l)and 
(2) are not m-jtually exclusive—Transialion 
of Enslish evidence must also be made. 

\n v’cns'd person is often in a much betta^ 
Iiosition thm his pleader to follow the drift of 
tin- evidence and it is obvious that ho ough* 
to be kept informjd of what is being said- 
Wber^ th'Di'ore certain wituessjsat the ori- 
giniltri.il givi evtdance in English, traus- 
l.ition of such evidence should be made, for 
the first two pvragtaphs of S. 3GL are Qot niutu- 

ally cx'lusive.1. i-/i. 1J23, ’ ^2'!; 

from. ^ 

(b) Criminal P. C.. S. 537 -S. 537 is wide 
enough to cover any irregularity and retrial 
should not be ordered unless there is failure 


him. " 

Until the occasion arises for putting 
the statement to the witness it cannot 
legally ho used for any purpose whatso¬ 
ever; and I see no leisun why it should 
1)0 placed in the accused's hands until 
that stage in bho trial has been reached 
when he may so use it. 

Whether adherenco to this rule would 
give rise to inconvenience in practice is 
scarcely a relevant consideration if it is 
the correct rule. Equal inconvenience, 
if any, would attach to the application 
of the rule to the earlier cross-examina¬ 
tion as to the later. Upon a request for 
a copy being made, the Court must 
necessarily afford the accused a reason¬ 
able opportunity for obtaining it before 
he is deprived of the opportunity to 
cross-examine upon it. But with a little 
contrivance that ought not to result in 
serious delay. 

I allow the Criminal Revision Peti¬ 
tion, set aside the orders of the Sessions 
Judge and the Sub-Divisional Magistrate 
and direct the Sub-Divisional Magistrate 
to proceed in accordance with the 
above observations. 

r.R.S./v.S. Oriier.9 .s-ei aside. ■ 



juslice. 

Section i37 may be tvkea to cover any irre* 

ilaritv in th) widest sance of that term, pro* 
ded 'there has bo-m no failure of justice 
he appill ite Court ought not to order a retrial 

I a case wh^re provisioQS of S. i-iGl are over- 

oked without satisfying itself whether or no a 
ilurc of justice has been occasionei 
. 1.127 P. C. 44. liel. <m. 25 Mad. 61. (J'* <'•1 


Pub'ic Prosecu toi —for the Crown. 

Order.—This is a reference from the 
learned Sessions Judge of Chittooi*. -In 
{our appeals the Joint ^ 

Chandragiri has ordered a retrial oi 
appellant because certain witnesesesa 
the original trial gave J 

English p*Qd their evidence . i 
translated to the appellant as requu'e 
by S. 361, Civil P.C, . 

The Sub-Divisional Magistrate in my 
opinion was right in holding tba 
code lays down that such i. 

should be made and with all respeot 

nob agree with the ruling 
yaa Chandra y. Emperor (i) that par 
1 and 2, S. 361 are mutually exclusive. 
An accused person is often in a 
better position than his pleader to J 
low the drift of the evidence and i 
obvious that the ought to be kep 
formed of what is being said. 
Sub-Divisional Magistrate 
himself when he observes that ^ ® „„ 
regularity cannot p«rftd under —i 
(l) A. I. R. 1928 Cal. 27 
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Criminal P. C. No doubt after 
nia Aijijar v. Fviperor (2) an idea pre- 
vaild that S. 517, Criminal V. C., did not 
apply bo the mandatory provisions of llio 
code, although tnere is nothing in tho 
section itself to give it such a lestrictod 
shape. But the ruling in Ah Ini Uahman 
V Emper [ h [r\s dispelled that idea, 
and S. 537 may be taken to cover any 
irregularity in the widest sense of (hat 
berm, provided tliere has been no failuro 
of justice. The Sub-Divisional Magis¬ 
trate ought nob bo have ordered retrial in 
those cases without satisfying liimself 
whether or no a failure of justice had 
been occasioned. 

With these ohservations Ins order in 
all four cases is set aside, and he is 
directed to rehear tho appeals. 

P.R.S./v.S. Order set aide. 

~ (-2) [lUOi} 25 =28 iTX. 237^“l>Ir. 

160 (P.C.) 

(3) A. I. R. 1927 P. C. 44=5 lUng. 53=54 
I. A. 06(P.U.). 
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Wallpr and Cornish, JJ. 

1\ M. A. Nathan — Accused — Peti¬ 
tioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. L81 of 1929 and 
Criminal Revo. Petn. No. 184 of 1929, 
Decided on Gbh September 1929, from 
judgment of Bench Magistrates, Olaca- 
mund. D/- i8bh October 1928, in Sum¬ 
mary Trial No. GIO of 1928. 

(a) Criminal P. C., Ss. 265 and 367 — 
Judgment and record must in all cases be 
signed by ail members present ~ Words 
“presiding officer of Court’’ do not »how 
that judgment may be signed only by chair¬ 
man of Bench as they are compendious des¬ 
cription Of all Classen of judicial of 1 icers - All 
members signing reg>ster containin sentence 
and thus agreeing in judgment-But judg¬ 
ment signed only by Chairman—Omission to 
sign by all is mere irregularity. 

Tho intention of S. 261 is that by whomso¬ 
ever tho jndginont and record miy have boeu 
written, they shall bo signed by all the mem- 
bars present. Tho words‘'presiding ofliccr of 
the Ciiirt” do not afford any assistance in the 
construction of S. 265 and do not sliow (bat 
tbo judgment may be signed only by the 
Chairman of the Binehos ; they are no more 
than a compendious description of all classes of 
judicial officers, Magistrates and Judges who 
have to pronounco judgments. But tbo failuro 
to comply with a mindatory provision of the 
Code is not necessarily an illegality and thus 
where all the members of tbo Bench sign tbo 


regi'^tt'r, in whi'li !,i. i-i'iiIi'in’i'S iif'- 
ainl l-liiis I'l I’ 111 'li> |ii‘l(.in< n<, llnir <1111' 
si«'n til «’<'i!i|i.\ witli Ihi' ll•l•llltl^ ll iiiiniri- 
lIK’lltS III t }'i' 1 I W II! * 111- f I't t ll .V t li-i JIhI;' 
111‘ir. IS si j-Ill'll I'.li 1 . li' I Is' I'll ; I 111 III i i ;; 
nii'1‘1’II I'l ;f \ ulii'li fii-:i'ii- ii' iiilui'i 

of jiisiict' ; A. J. 1:. r. \ : I • 

. i' i.-v r r t •' (' 1 

(b) Cl iminol P, C , S. 5 26 (8;- Ki ]• tl imi 
of applicnlion made I'lidrr S. 526 iS) foi 
adjoiiinmint on gro nd that il is made iifU-r 
ti ial was beenn is coni 1 ary io S. £26 iS; and 
vitiates whole proctedin^s. 

Wlierctln in!]ii- ic.in'- nt’ a tri. 

npjil ifs fdr 11 u ;ul j( nrii nu IIt ti r t iii- I'l. i jn ■ -i; ■ 
liHiviiig tin- Hii-li t-init Im' Mi'islir i:ii 
till* Court U'joi ts tlio aiii'li' :itii n < n tlii- j-iniiii-l 
tliat i I biid lipi 11 11 lu'e iiIJi'i I hi'1 1 III ] )m‘ 1 I 
gmi. such rejectiin is ccntnrv t,i> fiir •i iin^ m' 
S. 6;f> (t) and vitiates tlie whole proci'e.lin; ::. 

LI’ C 1 

V. L. Kf/nn/;—for Pclitionor. 

Public ProsecuV }—for the Crown. 

Order .—The petitionor lias been eon- 
victeil hy a Bcmh of Magistial.cs. llo 
conies up in levision on tlie giound (liar 
tlie jutlginenC (onv'icting him is iih'iMl 
as it has heon sicined onlv hv tin' C’li iir- 
man of the Bench. W e think that lha'. 
is a jierfectly good grouinl tif ohjection. 
S. 2t5, Ciiniinal 1*. C., is divided into 
three subsections. Tho lir^i-piovides that 
records and jiulgincnts shall he writter. 
hy the presiding oHicer in English or in 
tho language ol tho Court or in !ii> 
mother tongue, Tiio second prescril'C^ 
that, if autlioriscd by the Local''Govei'n- 
ment, a Bench may employ a c lerk tc 
prepare the record or judgment, whicli 
shall ho signed hy cacli mt-inhi i- of tlic 
Bencli present and taking part in the 
proceedings. The third diircts that, 
if no sutl^ :iuthorit\- has licen given, the 
record w!ii;;li jiro.suinahly includes tlie 
judgment shall he prejiared hy a inom- 
her ol tho J^*ench and signid “as afore¬ 
said” and shall then l o “tho pioiici' le- 
cord.” The first subsection says noth¬ 
ing al I 'lb signing the record or judg- 
menl, hut deals merely with tho language 
ir. wliieh they shall ho written. The 
intention, we think, is that hy wliom-' 
soever the judgment and record may^ 
have been written they shall he signed' 
by all the members present. W’o have 
been referred to a decision contra liy 
Devadoss, J., in Hama Kotlia v. SnUjx 
liao (L), which is based on the wording 
of S. 367, Criminal P. C. With great 
respect wo do not consider that that sec¬ 
tion affords any assistance in the con- 
s^ru^ion ofS. 265. The words “presid- 

(1) A. I. R. loYs Mad. 1172.' 
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-'1 til-' (V/ii,, n.v • no iniT--* 
ih i'i ;i roiliii i.'l:'li' i{.:'on all 

'dll'--"-; <>[ iuilii-i.tl •iSii-.-i'ilui-i la’ 
'.Liul who irivo ro {.lon’-nnc- 

juil'^incnts. 

Tjie Jhil lic ri'osjcutor our at- 

;:o S. .j'lT, Ciiinin.Ll L‘. C. and 
-hat-, llic O!ni''=;on -ihould h'- 
tioifcdi n- an irr- luilinly wlii.di li.i^ oc- 
no mi'-'u riai^o of jii'Cic*'*. U 
■la-; inwii hold tlia'j tin' lailiiri- to comidy 
with a inarKlabory ju'ovision oi tlif (iod(! 
is not lu'ct’ssarily an illo‘‘iliiy. In tliis 
,.“ase all tlic niomhors of tin; i.^oticlrsigned 
■dm JTgisbor in which the sentence was 
'iiihodiod. They oliviously agreed in 
dm indqnmiib ;i,nd we do nob think 
tiiat timir omission to eoinjdy with the 
tccdniioal re<|uireiiu‘iib of tlie law as to 
the signing ol it was anything more than 
an iri'Cgiilaiity, which occasioned no 
'failure of justice. 

There is, however, a further and fatal 
objection. It is founded on that dis¬ 
astrous provision of law, sub-^. (8), S. 
526, Criminal P. C., which is absolutely 
imperative in its terms. The petitioner in 
,the course of the trial, applied for an ad¬ 
journment for the purpose of moving 
the High Court for a transfer but the 
Bench rejected the application on 
tho ground that it had been made 
after tlm trial had 'liegun. That was, 
of course, no ground at all. Such 
an aplication can be made in the 
course of a trial and must, unfortuna¬ 
tely, bo granted. To refuse it, contrary 
to the terms of the section, is to deny 
tlie applicant an absolute right con¬ 
ferred on him by the statute and viti¬ 
ates the whole proceedings. We set 
aside tlie conviction, but, as the case 
arises out of a family dispute, do not 
order a retrial. 

P.R.S./p.N, Convicticn set aside. 
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CURGEKVEN, J. 

N. Venkadn and others — Accused— 
Petitioners. 

v. 

Emperoj —Opposite Party. 

Criminal Eevn. No. 123 of l029 and 
Criminal Eevn. Petn. No. 105 of 1929, 
Decided on 12th September 1929, from 
judgment of Sub-Divl. Magistrate, 
EUore, in Criminal Appeal No 47 
of 1928. 


Criminal P. C , S. 537—Failure to define 
accurc'.U ly common object with which un¬ 
lawful assembly acts, is curable under 
S. 537. 

Ir- i< IK/. :■ g'-it-’nl proiiosibion of law that a 
r •U-. nivlf'T 147, I. P. C., cannot be 

1 v.'lmi'orer the common object, as 
• 1 in'.]>•'clurce. is not precisely made out. 
]'■ lih’.i'o so <1‘'ine e;cprcssly and accurately the 
coinnv'n ohj‘’ct with which an unlawful as- 
S“inl'l;. acts is an error, omission or irrigu- 
lii'itv ,is may be cured by S. 537 : 36 Cal. S65 

and 37 Val. biO, Ril. on. ; 0 M. L. J. 17 ; 27 
C.jL 010 and 33 Cal. 295, Ref. [P 189 C 1] 

(7. LaJisJnnanna and G. Chandra- 
sekharn Sastri —for Petitioners. 

.1. Xar'isimha Ayifar for Piiblic Prose- 
cut") —for the Crown. 

Order. —The six petitioners have pre¬ 
sented this petition against their con¬ 
victions under Ss, 147 and 328, L P. C., 
and sentences of two months’ rigorous 
imprisonment and a fine each of Ks. 25. 
The ground taken is with reference to 
the terms of the charges and a certain 
finding of fact of the learned Sub-Divi¬ 
sional Magistrate in appeal. The charge 
alleges that the petitioners : 

“Were members of an unlawful assembly 
and in prosecution of the common object of 
such assembly, viz., in wreaking vengeance 
for the social dishonour done to you at the 
social functions of the day, proceeded to the 
house of P. W. 1 at Kovvali, arming yourselves 
with sticks, challenged P. W. 1 to come out, 
committed tho oScncc of rioting and caused 
injuries on three of the prosecution witnesses. 

The Stationary Sub-Magistrate found 
that the evidence established the vari¬ 
ous components of the charge, including 
tho fact of social dishonour caused to 
the petitioners on the day previous to 
the occurrence. It appears that a 
woman had died and a dinner and other 
ceremonies were to take place. Th6^‘® 

was some unpleasantness over the in¬ 
vitation of the accused to this dinner 
and when, after tho dinner a ceremony 
called " Suddulu ” was ^performed they 
were not accorded due honours, in 
Sub-Divisional Magistrate, adverting 
to the circumstance that this affaw n 
the " Suddulu ” is not mentioned in the 
earlier reports, considers that it m^y 
have been a later development- 11® 
goes on to add that the evidence esfca 
lished ill feeling between the 
and that petty incidents due to it ha 
taken place before the occurrence, 
among these incidents being the unpl®^' 
santness over the invitation to the din¬ 
ner. It is at least doubtful, 
whether he does not find establisbe 
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some pavb ot what bho cliargo doscribod 
as social dishonouv dono at blio functions 
of the day. 

The enoi- that was clearly commibtod 
in drafting the charge was to insoit as 
the common object of tlio accused what 
was in fact nothing other than a motive. 

Accordingly, the phrase ; 

“ la wreaking vongoaiice for bho social dis- 
lionour clouo to you at tho social functions of 
tho day " 

may be regarded as pure surplusage and 
in deciding wbat should have boon tho 
essential components of the chargo may 
ho omitted from consideration. We are 
left, therefore, with the allegation that 
the accused formed an unlawful as¬ 
sembly, went to the house with sticks, 
committed rioting and caused injuries to 
three witnesses. It is no doubt true 
that, as so revised, the charge does not 
explicitly recite a common object, 
which should properly have been to 
beat or injure these persons. The ques¬ 
tion is whether it was, therefore, so de¬ 
fective as to require that the accused 
should now be acquitted. Mr. Laksh- 
manna for the petitioners, has showed 
me several decisions principally origina¬ 
ting from the Calcutta High Court and 
one : In re., Loganathaiyar (1) (at 
p. 40) from Madras, the substance of 
them being that, where the common 
object recited in the charge is different 
from the common object found a charge 
of rioting cannot be sustained and the 
accused person should be acquitted : 
see for instance Rahimuddi v. Asgar 


. Emth noK (.laolc^on, j,) Madras IH!) 

sion to in jUdhon v. (o). 

I havo booi^ r('fi’rri'il 1<> iii> aiil Imi ity lur 
tho viow that lailinr (o dolin'' i‘\)H'ossly 
and accmati’lv tlm ronun"n ohji-t l w ith 
whirli an unlawful a'^'^i’inhly at l'; I-; not, 
such an onor, oini'^sion or ii lo:;'!! 
as may In' curod by S. ol7, ( liniini! 
1*. C. 1 think, accoidingly, that 1 
should only ho justilioil tioi'o in intor- 
fering in revision if it aptn'ars that tlio 
accused wore projndicod hv Idio inannor 
in which tho charge was <lralted. 1 am 
unable to discover any ground for this 
view, lb must havo been (luito clear 
that the case they had to meet was, as 
sot out in tho chargo, that, as an un¬ 
lawful assembly, they wont into tho 
house and injured tho inmates, and I 
think it was equally clear tliat the com¬ 
mon object imputed to them was that 
which they put into effect. 1 see, 
therefore, no sufllcionb reason to reviso 
the convictions and I dismiss the revi¬ 
sion petition. 

P.R.S./v.S. Petiton 

n^im^37’‘car."'3T6'-rrc. l-t ' 335=5 

I. C. 305=14 C. W. N. 422. 
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Jackson.J. 

V. Af. Rathnavelu Mndaliar —Accused 
—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 429 of 1929 and 
Criminal Revn. Petn. No. 388 of 1929, 

Iftf.h Or'l.nhflr 1929. from 


AH (2) and Paresh Nath Sircar v. 
Emperor (3). In the latter case, which 
was decided by three Judges ; Ram- 
pini, J., who wrote a dissenting judg¬ 
ment, was of opinion that the provi¬ 
sions of S. 537 cured the defect inas¬ 
much as the accused could not have 
been in any way prejudiced. In a 
later Calcutta case Silajit Makto v. 
Emperor (4) it was recognized that : 

“ It ia not a general proposition of law that 
a conviction under S. 147, I. P. C., cannot be 
aupporbod wherever the common object, as 
stated in tho charge, is not precisely made'out. 
Tho question in oach case is whether the com¬ 
mon object established agrees in essential 
particulars with that laid in the charge." 

The same principle was given expres- 

(1) [1903] rr'M. L. T. 17=4 1. C. TOOlIl 
Cr. L. J. 30. 

(2) [1900] 27 Cal. 990=5 C. W. N. 31. 

8) [1908 83 Cal. 29.5=2 C. L. J. S16. 

4) [1909] 86 Cal. 805=4 I. C. 19=18 O.W.N. 

601. 


order of the Soss. Judge, North Arcot, 
in Criminal Appeal No. 19 of 1929. 

Criminal P. C., S. 423—Prosecution bro¬ 
ken in every respect—Appellate Court can¬ 
not send case for retrial—Appellate Court 
orders retrial for supplying formal defects. 

The appellate Court can no doubt order a re¬ 
trial under S. 423, Criminal P. C., but hardly 
where the prosecution has hopelessly broken 
down in ovoty respect, so as to enable the pro¬ 
secutor to substantiate some new charge 
against the accused, or to produce evidence 
which might easily have been produced at the 
first trial. It is rather for supplying formal 
defects that an appellate Court orders retrial: 
42 Afad. 835. Rel on. [P 1^0 ^ IJ 

K.S.Jayarama Ayyar—hr Petitioner. 
Public Prosecutor —iov thQ Crown. 
Order. —The petitioner was tried 
under S. 15, Act 8 of 1899. It is a sum¬ 
mons case but a charge was framed that 
petitioner had either sold 31 cans of 
dangerous petroleum to an unlicensed 
person, or had transported the same cans 
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tlirougli tlia‘ priiioii witlioiib a jvi'S, and 
tlH'fi.'toii*, h-' i'a*! commiUed an 01101100 
und<‘r S. l-j (t) Ilf the Ad. 

Tiic oiloiuc uiidor S, Ld (<:) is breaking 
anv (ou'lifion cotitailied in a lici’i':>o 
uiuler the Act. Tho lowov Conil found 
tiie accused ^inilty uiidi-v 1^. lo (td of hav¬ 
ing sold .'jI cans to an unlicensed ])erson, 
which niu>b nn.-an that sjdlinji to an un¬ 
licensed pers ui contravenes some condi¬ 
tion of his license. The license was 
never pioved, and, assumini^ tliat that 
could 1)0 a reiuediable omission, this 
Court has hoeii iinal)ln to discover from 
the rules what condition in what license 
would have hoon contravened. 

The luosocuLion, thorofore, entirely 
failed to make out iU case in the Court 
of trial. 

The learned Sessions Judge came to 
the same conclusion, observing quite 
correctly that upon the essential points 
of tlie case there is neither evideuce 
nor fincling, and he could nob uphold tlie 
conviction. Ho considered, hosvever, 
that the proper course waste order a 
retrial. Here it must l)e found that the 
learned Judge exceeded his proper func¬ 
tion. In certain circumstances he can 
no doul)t order a retrial under S. 423, 
Criminal P. C., l)ut hardly where the 
prosecution has hoptdessly broken down 
in every respect, so as to enal)lo the 
prosecutor to substantiate some new 
|Cliarge against the accused or to pro- 
rduco evidence Which might easily have 
|been produced at tho first trial. It is 
jiather for supplying formal defects that 
an appellate Court orders retrial: seo 
VaradarajiUu Naidu v. Emperor (i). 
The petition is allowed and the petition¬ 
er acquitted. The fine will bo refunded 
if that lias not been done. [Ed. The 
case adds nothing to 42 .l/orf. 885.] 

P.R.S./v.£._ Petition alloieed. 

(1) [lOl'f. 42 M.^d~88.5•^7l^r.■^^J^8^^51 
I. C. 3i3=(lU19) Jr. W. N. C69. 
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Jackson, J. 

Krishna Pannadi —Prisoner. 

7 . 

£:7npfi?'or-Opposite Party. 

Criminal Eevn. No. 391 of 1929, and 
Criminal Revn. Petn. No. 354 of 1929 
Decided on 16th October 1929 against 

judgment of Sesg. Judge. Coimbatore 
Division, D/- 18th March 1929. 


Criminal Trial — Counter cases should be 
tried by one Judge and judgment should be 
pronounced when both coses are finished. 

( tS R nud c'-untcr cases should be tried in 
quick succe.«s-ioii by the sime .fudge, who 
sli-’iii l lu/. pronounce judgment till tue hearing 
oi liotli c:i<js is finished. [P 190 0 2] 

K. .S'. .Uujarama Arjuar for M. Kri- 
shva Dharati.i - for Petitioner. 

The Pub’ic Prosecutor —for the Crown, 

Order.—The petitioner has been sen- 
teiucd to one year’s rigorous imprison- 
ineiit for stabbing a man in the neck 
with a spear, and six months rigorous 
imprisonment concurrently for hurting 
a man in S. C. No. 153 of 1928, Coimba¬ 
tore. In S. C. No. 157 of 1928, he was 
the complainant, with the plea that 
certain of the prosecution witnesses in 
S. C. No. 15S had set upon him. 

Thero is no clear law as regards the 
procedure in counter cases, a defect 
which the legislature ought to remedy. 

It is a generally recognized rule that 
such cases should bo tried in quick suc¬ 
cession by tho same Judge, who should 
not pronounce judgment bill the hearing 
of both cases is finished. 

This precludes the danger of an ac¬ 
cused being convicted before his whole 
case is before tho Court, and also pre¬ 
vents there being confiicting judgments 
upon similar facts. Bub at the same 
time the rule involves obvious difficulty. 
It seems to infringe the fundamental 
principle that tho Court must not import 
any facts into a case which are not to 
be found upon the record. To take an 
illustration, suppose in the first of the 
cases tho accused succeeds in showing 
that the prosecution has failed to prove 
its charge, and then in the second case 
the same accused as complainant goes 
into tho witness box and breaks down 
in cross-examination so as to convince 
the Court that the truth lies with the 
other side. Can tho Court be expecte 
to dismiss this circumstance from i ® 
mind, and if it does not do so, wha 
legal justifetion is there for importing 
it into the case already heard ? 

The only way in which such a pf® 
cedure can be justified is by setting np 
a fiction that the case and the 
case are really one; and this fictio 
should be made a reality by statute, 
a Court were empowered to 
as they link tiles in a secretariat tbor 
would also be the incidental advantag 
of a great saving of time. At present i 
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each CISC feho evidonco of every witness 
must be fully recorded, and what P.W. I 
says for the prosecution in one case 
must all bo written out again when ho 
repeats it as D.W. 1 in the other case. 

Bub whether there be a statutory 
enactment or nob the point remains that 
for prasbical purposes a case and its 
counter are one, and it is this that 
mikes these general observations parti¬ 
cularly germane to the present case. 

Because the lower Courts have en¬ 


tirely ignorel this principle, the learned 
Assisbanc Sessions JuJgo, when the two 
cases wore referred bo him. changed 
their order for some reason which the 


record does nob divulge, and proceeded 
to try 153 before 157. Then when 158 
was concluded he wrote his judgment 
upon it and the Public Prosecutor had 
no other course open to him than to 
withdraw L57 which that judgment had 
irrevocably discredited. 

The learned Sessions Judge on appeal 
finds that this procedure did not preju¬ 
dice the accused; 

“There wis no restriction regxrding tbe 
in-tnner in which he might defend himself, 
rh^re was nothing to prevent him from exa¬ 
mining in his defence all his own prosecution 
witnesses.” 


That no doubt is true; bub on the 
other hand there was nothing to compel 
him bo do so; and when he expected all 
these prosecution witnesses to be exa¬ 
mined in his own case, he was probably 
w'ell advised not to subject them to an 
earlier cross-examination. Was the 
accused ever warned that if the Judge 
was against him on the first case, the 
second would be dropped ? Presumably 
not, and if he was not warned, it can 
never be said that he ivas not pre¬ 
judiced. 


Tliore was, as the learned Judge i 
serves, no actual illegality in taking 
the case first and disposing of it beh 

the other was heard, bub it offer 
against the accepted practice 
He adds: 

“the public prosecutor havioc reauestarl t 
t^hi^B case might be tried first, the Assist 

acccdTng.^ 


The Assistant Sessions Judge o„, 
certainly have left a note expUinin 
what the request was based, and 
he acceeded. In its absence there a 
a suspicion that the Public Prosec 
ftuggested that he would succeed ir 
and then it would not be neeessai 


try 157, and if so, tlio suggestion was 
scarcely proper. 

As tho acmisoil was not given the op¬ 
portunity which lie oxpiMteil would ho 
given him of ox.iinining all hi-; evidonco, 
there must lie a rch ial. 

There is one point upon whicli this 
Court offers no opinion, luit which 
should he borne in mind. ]f it is found 
that the accused was going on duty 
{apparently tho sentence was cnhaiicod 
on some such consid'Ua! ion) what was 
he doing with a spear? The limling 
and sentence are cancell(*<l and peti¬ 
tioner is ordered to be retrieil liy the 
District ^lagistrate or any Magistrate 
suhordinato to liim having jurisdiction 
and no previous connexion with tho 
case. He may remain on bail till the 
case is concluded. 

T.R.S./v.n. Retrial order erl. 
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Peilta', J. 


Dalasundaram - Accused—Petitioner. 


Criminal Revn. No. 292 of 1929 and 
Criminal Revn. Petn. No. 2(10 of 1929, 
Decided on 3rd April 1929, against order 
of Third Presy. Magistrate, Egmore. 

Cnininal P, C., S. 173~"Fornii of charge 
sheet—Legality considered. 

Soctioo 173 do3s uot require to be ontored in 
charge sheet abstract of evidence given by each 
of tho witnesses andtbo chargo sheet proscribed 
by G. 0. No. 34S7 Law (General) dated ICth 
October 19^8 and published in the Fort St. 
George Gazette dated i3rd October lUiS can 
he log.illy prescribed under S. 173 although it 
requires less details to be given than tho form 
previously prescribed and is not illegal. 

[P 191 C 2, P 192 C 1] 


1 . 0 . vennataraman^lor Petitioners. 

Order. —The information given in 
the charge sheet in this case is nob very 
full; but I cannot say that it does not 
comply with the provisions of S. 173 
Criminal P. C. The contention that 
that section requires that an abstract of 
the evidence to be given by each of 
tho witnesses mentioned should bo en¬ 
tered in the report of charge sheet ap¬ 
pears to mo unsound. Nor is there in 
my opinion anything in the suggestion! 
that tlKs form of charge sheet, prescribed 

16bh October 1928. and published in the 

dated 23rd Oebo- 

Snder S’m pmscribed 

under S. 173, Criminal P. C.. because W 
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.■a.|mre^lc«.loUil^ to lio sivon than 
wei-o roquirol in the fonn pravimiMy 
.rcscrihed. Tlii> petition is (Usuiis^eu. 

r.ii.s./v.B, Petition 


I' 
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.Jackson, J. 

{PPIuok) MaUaiina—\c-'A\SQ‘\ — Peti¬ 
tioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Pobn. No. 233 of 1929 
and Criminal Rovn. Pebn. No. 2o6 of 
1929, Decided on 18th November 1929, 
against judgment of Sess. Judge, Guntur 
Division 

(a) Criminal P. C., S. 476—Any Court 
seised of transferred case can complain. 

If a caso is trausferrecl it is not only tho 
Court which originally received tho forged 
document can complain under S. 476. It is a 
continuing offence and any Court seised of tho 
case can complain. [P 192 C 1] 

(b) Criminal P. C., S. 476—Forging docu¬ 
ment—Document filed—Presumption is that 
it was one given to pleader. 

In a prosecution under S. 476 for filing 
a forged document, there is a fair presumption 
that the document filed was tho ono given to 
pleader. [P 192 C 2] 

V. L. EthirajEJ. Somasundaram 
—for Petitioner. 

The Public Prosecutor —for the Crown. 

Judgment.— Petitioner has been sen¬ 
tenced to three years’ rigorous imprison¬ 
ment by the Assistant Sessions Judge, 
Guntur, under Ss. 471 and 467,1. P. C. 
for filing a forged receipt in a suit on a 
promissory note in which he was defen¬ 
dant. 

Two points are taken in revision. 
Firstly, that if a case is transferred only 
the Court which originally received the 
forged document can complain under 
S. 476 Criminal P. C. It is a continuing 
offence and any Court seised of the case 
can complain. 

Secondly, that the learned Sessions 
Judge misdirected himself when he ob¬ 
served that the burden of proof did not 
lie upon the prosecution to prove that 
the receipt filed by the pleader was the 
receipt given to the pleader by the ac¬ 
cused. The observation is not happily- 
worded because the burden is on the 
prosecution to make out its case. It 
might have been said rather, that there 
15 a fair presumption that the document 


given to a pleader is the document filed 
and the accused should offer some re- 
hiittil. I do not find that the learned 
Judge failed to regard the case from thU 
aspect, or that the petitioner has been 
prejudiced. That ends the matter so far 
as revision is concerned, but there has 
been discussion of the merits, and I may 
add that on the merits I agree with the 
lower Courts. 

The petitioner’s defence is that a 
forged receipt was substituted for a ge¬ 
nuine receipt by his enemies. He has 
done little to show that there was a ge¬ 
nuine receipt. In the suit he cited no 
evidence to prove it, and gave up his 
plea of discharge when the plaintiff took 
an oath. He never summoned the attes- 
tator who might corroborate the writer. 

His enemies are not likely to have 
elaborated a plot merely to defeat his 
plea of discharge to the amoant of 
Rs. 150 and the chances of getting him 
prosecuted for perjury were remote. If 
the suit had come on for trial, and he 
had at once said that the receipt was 
not the receipt he gave his vakil, the 
Court would not have prosecuted him. 
And anyone who had taken the trouble 
to arrange this trap, would nave taken 
care to spring it in the suit itself. If 
the suit were settled without referejice 
to the document there was great risk o 
the Court declining to moveia the ma¬ 
ter of a document which had not rea y 

affected the issue.! . il. 

If the plaintiff himself was 
ploG he certainly would not . 

an oath instead of putting fcbe po i ^ 
to the proof of his alleged disobargo- 
if the petitioner genuinely believe 
he held the plaintiff's 
receipt he would never have „ 

to abide by an oath and lose his . 

As for the futility of the. fab ^ 
people for whom litigatioo is a 
falsehood lose all sense of trn 
cannot distinguish 
a bad lie; just as some are nfttitio’ 
they because truth blind. Th® P 

is dismissed. . . 

P.B.S./V.B. Petition 
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Waller and Cornish, JJ. 

Subba Gounddn —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Case No. 212 of 1929 
and Criminal "Revn. Petn. No. 184 of 1929, 
Decided on 9th August 1929,against 
order of Joint Magistrate, Tirupattur, 
in Criminal Appeal No. 13 of 1929. 

Criminal P. C., S. 423 (b)—Sentence by 
appellate Court—Alteration of sentence of 
three months' rigorous imprisonment to 
one month and fine of Rs. 60 and in default 
two months does not amount to enhancement. 

The accused was convicted and sentenced to 
undergo three months’ rigorous imprisonment. 
He appealed and his conviction was affirmed 
but the sentence was altered into one of one 
months' rigorous imprisonment and a hne of 
Bs. 60 with a further two months’ rigorous 
imprisonment in default of payment. 

: that the appellate Court in effect re¬ 
duced the sontcuce, the proper test being whe¬ 
ther the accused really considers the fine as 
heavier sentence than imprisonment *■ 23 Bom. 
430. Bel. on ; A.I.R. 1924 Pat. Sf3 ; 23 All. 497 
and 36 All. 485, Dist, [P 193 C 2, P 194 C 1] 

A. 0. Sampath Ayyangar —for Peti¬ 
tioner. 

K. N. Ganpathi —for the Crown. 

Waller, J .— The petitioner was con¬ 
victed and sentenced to undergo three 
mouths’ rigorous imprisonment. He 
appealed and his conviction was affirmed, 
but the sentence was altered into one 
of one month’s rigorous imprisonment 
and a fine of Rs. 60, with a further two 
months’ rigorous imprisonment in de¬ 
fault of payment. He asks us in revi¬ 
sion to say that the sentence passed on 
him by the appellate court is illegal as 
amounting to an enhancement. He has 
the support of several decisions, for 
example, Bhola Singh v. Emperor (1) 
which followed King Emperor v, Sagua 
(2). The ratio decidendi in these cases 
was this—that, in the event of the fine 
not being paid, the prisoner would serve 
a sentence equivalent to that passed by 
the trial Court, and still be liable to 
have the fine collected from him. The 
same view was taken in Emperor v. 
Mehar Chand (3). With great respect, 
it seems to us that the proviso to S. 386 
(1) (b), Criminal P. C. takes much of the 
force out of this line of reasoning. The 
legisl^ure rec og nized that no san e 

(1 A. I. % 1924 "Pftt. 663=3 Pat. 638. 

2| [1901] 28 All. 497=(190l) A. W. N. 176. 

3) [1914] 86 All, 485=241. 0. 607=12 A. L. 
3. 827. 
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inai'i, wlio had ninnt'y di' credit at liis 
dispo'cil, woiihl g>i to jail, if h(' could 
avoid it hy i>aviii'^ a line, ]i. (inM cfoie, 
jirovided tlial. if flic wlmlc cf ;i -;cnfonco 
of iinprisonmiMif imposed in <it’liii]t of 
payment of a fine had heen ^l•l•\■r'd, no 
warrant should issm* a^ain-l' the d<'- 
faiilter’s property '’iinle«s for spe<ial 
re.asons to l-e recorded in writing tlio 
Court considers it necessary to do so." 
In practice, no (’ourl would, we iiiMgino, 
try or levy exoeutiem, unh'ss tlieic was 
property to attach and, as we have 
pointed out above, it is almost iin on- 
ceivable that a man would go to jail, 
if he had means to pay the fine. It is, 
consequently, in the highest degree 
improbable that the contingency which 
influenced the High Courts of Allahabad 
and Patna would ever arise. A con¬ 
trary view was taken in Queen Empress 
V. Chagan Jagannalh (4), which fol¬ 
lowed an unreported decision of this 
Court. 

It cannot he denied, indeed, Mr. 
Sampath Ayyangar, admits that, in this 
case, the appellate Court, in cficct, re¬ 
duced the sentence. The petitioner iiad 
only to pay his fine in order to escape 
from two months’ in jail. We find it 
very difficult to say that a sentence^ 
which, if submitted to, had not heoni 
enhanced, but reduced, must be held to 
have been enhanced merely because the 
prisoner has refused to submit to it. 
He has an option in the matter. If he 
does nob choose to exercise that option 
in his own favour, is he to ho hoard 
to say : 

“ you must still further reduce my already re¬ 
duced scatcQce, because, if 1 am contumacious, 
I shall not only have to serve a sentence equal 
to ray unreduced sentence, but will also be 
liable to have my property attached to pay the 
fine I have refused to pay.” 

It is, of course, impossible to decide 
the question academically or to lay 
down a principle applicable to all cases. 
In this particular instance, the peti¬ 
tioner does not appear to say that he is 
unable to pay the fine or, would prefer 
to suffer the sentence passed on him by 
the trial Court. Judging by the energy 
with and the expense at which he has 
conducted the proceedings, we feel no 
doubt but that he could pay the fine 
without any difficulty. We are satis¬ 
fied that, if he were before us and we 
offered him the option of paying Rs. 60 

(4) [18991 23 Bom, 439. 
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or goiii" to jail for two months, he 
woulfl choose the former alternative 
without hesitation. There is therefore 
no reality in his argument that, acade¬ 
mically sijeaking, his sentence has heon 
enhanced, The same test was applied 
Ihy Piggot. -T., in Kmpetyr y. d/c/tr 
(3) above cited. ^Ve think that 
the proper test is whether the petitioner 
really considers a tine of Rs. GO a hea¬ 
vier sentence than two montlis rigorous 
imprisonment. That he docs consider 
it to bo so, he has nob attempted to 
allege. His contention is that his sen¬ 
tence would he perfectly legal, if wo 
reduced the default term of imprison¬ 
ment ))y one day that is, if his already 
reduced sentence were still further 
reduced. We consider it absurd and 
dismiss his petition. 

P.R.S.. v.S. ’Petition dismissed. 
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CCROENVEX, -I. 

iU. Kanniappan —Potitioucr. 

V. 

EuUamma-I —Respondent. 

Criminal Rovn. No. 48 of 1929, and 
Criminal Revn. Petn. No. 38 of 1929, 
Decided on 30th July 1929, against order 
of Third Presidency Magistrate, Egmore, 
Madras, D/- 27bh November 1928. 

(a) Evidence Act, S. 112 — Divorce not 
legally taking place—Child is born during 
continuance of valid marriage. 

Where divorce in the sense of a legal dissolu¬ 
tion of the marriage, has not taken place, a 
child born must be takeu to be born during the 
continuance of a valid marriage between a 
woman and her husband. [P 194 C 2] 

(b) Evidence Act, S. 157—Entry in vacci¬ 
nation register regarding father’s name of 
illegitimate child made three years after 
child's birth is inadmissible in evidence— 
Evidence Act S. 35. 

Where an entry in the vaccination register, 
which includes a statement by a woman that 
a person, bearing the name of the alleged father 
other illegitimate child, was the father of the 
illegitimate child, is made three years after its 
birth, the entry does not satisfy the terms of 
S. 157, and is not admissible in evidence. 

^ [P 194 C 2] 

Quaenj,—It is doubtful whether such a state¬ 
ment is rendered admissible by S. 35.[P 195 0 1] 

(c) Evidence—Appreciation of. 

The lower Court is the proper and, in general, 
the final Judge of the credibility of evidence. 

[P 195 G 1] 

M. A. T. Coelko —for Petitioner, 

V. Bajagopalachari —for the Crown. 

B. B, Erishnaswami Iyengar — for 
Respondent. 


Order.— This is a Revision Petition 
against an order of the Third Presidency 
Magistrate granting the petitioner main- 
tenancQ allowance at the rate of Rs. 5 
per mensem in respect of her younger 
child. The question in issue is whether 
the counter petitioner has been shown 
to be the father of that child. 

The first point takeu is that the learned 
Presidency Magistrate has overlooked 
the provisions of S. 112, Evidence Act^ 
He appears to find that petitioner’s hus-i 
hand divorced her, but he does not ex¬ 
plain what meaning he attaches to that 
term, and using it in the sense of a legal 
dissolution of the marriage it is clear 
that no divorce has taken place. I must 
take it therefore that, in the language 
of S. 112, the child was born “during the 
continuance of a valid marriage” bet- 
ween the petitioner and her husband. 
It has then to be shown, for the peti¬ 
tioner to succeed, that the parties to that 
marriage “had no access to each other at 
any time when he (the child) could have 
been begotten.” On the date when peti¬ 
tioner gave evidence (5th October 1928) 
she gave the age of the child as four 
years, and stated that the counter peti¬ 
tioner had fieen keeping her for fourteen 
years. Her husband was employed in 
Bangalore, but some years before the 
child was born she came to Madras and 
lived with her fatherr Evidence which 
the lower Court has accepted shows that 
when the elder son three years senior to 
the younger was born petitioner's bus* 
band severed relations with her, on the 
ground that he was not the father even 
of that child ; and certainly for some 
long while before the younger was bom 
he had been living in Bangalore and his 
wife had been living in Madras. I think 
it may fairly be inferred, from this cir¬ 
cumstance and from the relations shown 
to have been existing between petitioner 
and her husband, that he had no access 
to her at the time the younger child was 
begotten. 

On the specific issue of the ci^nte 
petitioner’s paternity, the learned Pi’esi* 
dency Magistrate has admitted certa^ri 
evidence which is in my view inadmis¬ 
sible. The entry Ex. A in the vaccina¬ 
tion register, which includes a state¬ 
ment by petitioner that a person 
counter petitioner’s name was the ® 
of the child, was made three years a e 
its birth and does not therefore satis y 
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the terms of S. 157, Evidence Act. I 
Idoubt whether such a statement is ren¬ 
dered admissible by S, 35. too. the 
'activities of P. W. 6, the caste headman, 
in trying to prevent counter petitioner’s 
marriage do not constitute admissible 
evidence, though the objection does not 
apply to the evidence of P. W. 3, that 
the counter petitioner sought his help to 
pay money to the petitioner to dis¬ 
suade her from creating trouble over the 
marriage. 

Excluding what is inadmissible, it ap¬ 
pears to me that there is quite enough 
evidence on the record to show beyond 
reasonable doubt that counter petitioner 
is father of the child. What that evi- 
jdence is will be lound detailed in the 
dower Courts order. That Court is the 
Iproper and, in general, the linal Judge 
'of its credibility, but I may add that 
I see no reason to ditfer from the view 
which it takes. The Criminal Revision 
Petition is dismissed. 

P.R.s./v.s, Pelitim fJimnis^e'h 
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CUROENVEN, J. 
Lalcshumanaijija and oi/icrs—Peti- 


tioners. 


V. 


S. liajam Aijtjar and o«/iers—Respon- 
dents. 

Civil Rovn. Petns. Nos. 1GL2, IG13 
and 1701 of 192S and 1 of 1029. Decided 
on Isb October 1029. 

(a) Madras District Municipalities Act— 
Election—Miscount alleged by petitioner— 
Court satisfied of existence of reasonable 
ground for petitioner’s belief-Court has 
juriioiction to grant recount—Election. 

Where a miscount is allege 1 bv th^ peti¬ 
tioner and his application is .supported bv a 
verified petition, and the Court is satisfied thit 
there is a reasonable ground for the petitioner's 
behel that there has been a miscount, the 
Court has jurisdiction to grant a recount: 
The Slspirty Oau, 4 O’M. i H. 34 and (1027| 
-V. W. N. 842 {P. B.), Ref. [P 113 0 *>] 

35-Noreli.f ..U.d 

.gam., parly _ Co.l. caaaol b.. granted 
AgAinit iuch party* 

Whom no right to relief is alleged to exist 
against a person, ho is not a proper party 'and 
an order making him liable for costs cannot be 

1928 Mad. 

1129, ReL on. jgy q 

If. S. Krishnaswamy Iyengar and N. 
Srinava^a Iyengar —for Petitioners, 

M. S. Venkatarama Iyer, S. Hanga- 
nathan and P. C, Parthasarathi —for 
Rsspondonbi. 
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Judgment, -Tile'll* jictition^; 
out ol au !ii‘M tin 27f li August 

10‘2S, to lill t!ir(‘i‘ v.ui:uici(5s in I.ho -iril 
W.irtl o| tin* Wallajali Miiniciinlity. 
Tile olcction was cun.ltM ;- .I li\’ fcho 
Chairman and tin' losult. so l.u' it 
concernes us, stoofl as I'olinws;- 


1. T. K. R\*.nivi’lu 

2. M. Lak«liin:iti i I vor 

3. K. S. (.’ll'tti.ir 

4. S. K ij.im J;. . :vr 

5. P. Vonkatasv.Mini N.iidii 


170 lsl ’"[ ' I. 
127 ., 

12 ’ 

IP; M 

liM 


••Vccordingly L, 2 and 3 worn rl -rl u '1 
elected, .\n (?loction iiotition (V. 1’. IL 
of 2y) was then lilcd by S. Rijam Ayvar 
(No. 4 ) in the Subordinate Judge's Court, 
Vellore, alleging that the Chairman had 
shown undue partiality, that )in liad 
counted votes in favour of the successfiii 
candidates which ought to liave liocn 
rejected, that Iio employed an inadc- 
(fuate st.itl’, that the results were an¬ 
nounced witlioiit chocking or verihea- 
bion, and that if there had been sub- 
sequent chock the petitioner and other 
candidates who h id failed would havo 
i)een elected. This ])etition was tiled 
on 3id Sejitembcr, and on 2Uh October, 
before the lio.iring had commenced, the 
petitioner applied for a recount (!.'A. 
No. GOO of 2'S). This was granted, and 
the recount was carried out hy a Com¬ 
missioner witli the following rosult: 

Votes. 

1. T. K. Ratuavchi Chotti ... ICO Elected. 

•2. S. Rijiim lyyar ... 124 

3. P. Vcnkit.iswami N.iidu ... 12 i • 

■1. M. Eikshm:ina Iyer ... 120 ” 

5. K. S. Milhipp.x Ciietti.ir ... UG 


ill will ue seen ctiac 4 


Ot ' IM 


prior list liavo displaced Nos. 2 and 3. 
The two candidates who were now de¬ 
feated, M. Lakshmana Iyer and K. S. 
Millapp.a Chotbiar, therou])on applied 
(I. A. No. 752 of 2^)} for a scrutiny of the 
ballot papers, with a view to ascertain- 
HI whether they had been tampered 
witli, but this was disallowed by the 
lower Court. 

In arguing the main revision petition 
the contentions arc raised that the lear¬ 
ned Sub-Judge ordered the recount in 
circumstances nob sufficient to give liim 
jurisdiction, and that Jio was in error' 
in nob directing the further scrulinv 
asked for. On the first point it is urged 
more specifically, that a Court before 
ordeuQg Recount must have evidonco 
before It that the original Court was or 
may have been .incorrect. Mr. K S 


i'.u' -Iviadras 


AXAVYA 


V. Ra.tam Ayyau (Curgenven, J.) 
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KrisliiiAsv.'.ini’ !.:i' rewui^n tn 

}:ngli:sii Ijav.- in of this i.o-ilion. 

]n till' Sl>‘i’n<"i ruse (4 (*’ M. U- 
P4) th(! (liK'stiotiis which lU'ose v.cn' a-; 
to tho sta^c in the procce<]ing'< o.l. which 
n recount cmiUl I'C njiplicd for aiul 
(- Jorcfl. which doc.-; not now concein us 
..nd whctliur or not it could i>c claimed 
a ri^h*. Pcnmin, .). in delivering 
nidgmont, rcliMring to an interlocutory 
lonversat.ion dining the com>e ol tho 


] earing, savs; 

" Wc ih-' I'onVuMiui uli.it tlio 

;('«poiuleiit \va< onHtl.'d co a rcf'cunt- as a 
/latter of right. off'Tod t..> hear aiiv evi- 

•tonee tending to show tli-'re there had l)^on a 
•.fii4ako on the |art cf the returnin'’ ofticer. 
fVi'hoard wihiion h.'f.h sides upon tho 
}'oint, and were ] may say mainly 

upon tho cvidimee of oiH'of tlie \vii.iii-s>;e> call- 

..d hy tho petitio/ior, tdiat nher-' were strong 
fjrounds for flunking tiv.i*. tlio return could not 
»e.strictly rdh'd up-M. NY-' therefore deter- 
min’d upon directing a r-count.” 


Tliis case forms tho solo cited autho- 
lity for the exposition of tiie law on 
this point in nalsburv (Vol 12. para. 

891). 

“ A reennnt i-- not granted as of right, hut 
<i) evidone.o of good grounds for believing 
that there has huen a mistake on the part of 
the returning officer the Court will make on 
order for a rci.-ount.” 

In Rogovs on Elections, 19th Edition, 
Vol. 2, p. 301, it is stated that: 

*' The praoticc now is to order a recount be¬ 
fore tho trial where there is reason to believe 
thoro has been a miscount. Application for 
't should bo made by summons supported by 
affidavits showing grounds. 

The form of order for recount (No. 35 at p. 
333) of the same Volume) contemplates the 
order being passed " upon bearing counsel for 
the petitioner and respondent and upon reading 
the affidavits of, etc.” 

Thus although in the Stcpnei/ case 
oral evidence was taken, it is enougli to 
support the application by aflidavit. 

Let us now see what preceded grant 
of the application in the present case, 
I have already summarized the allega¬ 
tions which petitioner made in his main 
petition. I will now quote tho follow¬ 
ing verbatim extracts from it: 

" Tho Chairman doputod only ono dork to 
mark the votes secured by all the candidates 
when he ought to have employed more than 
ono clerk ........ There was no subso- 

«lUont chock or verification of the votes marked 
by the clerk. The results were announced 
■without checking or verification. If there had 
been ■ subsequent check petitioner and other 
oandldates who failed in the-election would 
have roen elected.” 

In feis affidavit in support of his ap¬ 
plication for a recount he says: 


" I h:ive stated in my petition that the. 
fh.iiriinn showed undue partiality and coun- 
t’l munv votes in favour of the successful 
(-in lidut'.'S which ought to have bsen rejected 

. .. I believe that if the votes were 

c--iint.vl properly, I would have been elected.” 

In the counter affidavit it was objec¬ 
ted that tho petitioner \vas' not entitled 
to the relief prayed for before he had 
silislied the Court of the irregularities 
comiilained of. The learned Subordi¬ 
nate Judge in the course of his ordeiv 
niter quoting the passage in Rogers- 
which I have given says: 

"A misconduct is alleged by the petitioner 
umlthis application is aupported by a verified, 
petition. I am therefore satisfied that there is, 
a voasouablc ground for the -petitiousi’s belief! 
that there has been a miscount.” 

Heading together the affidavit with 
the original petition, we find what that’ 
reasonable ground is, and if the Courti 
considered tlic ground for tho petitioner's 
belief to be reasonable, it must have! 
felt, I .presume, that there was room to^ 
doubt the correctness of the Court. It^ 
is not for me, dealing with this case in 
revision, to weigh the grounds upon 
which tho Court acted. J have only to 
sec that action was not marked by lack 
of jurisdiction or by material irvegula- 
larity, in its exorcise. It is quite clear 

that the learned Subordinate Judge was 
underno misconception as to what at 
any rate the English Law was, and 
applied his mind to,the question whe¬ 
ther or not a recount should be gi’anted. 
It need hardly be said that from the 
nature of the case, proof that the count 
at the election was wrong cannot be 
given before tho recount takes plac^ 
Usually nothing more*can be allege 
than cause to suspect the original count. 
An overstrict insistence that an appli¬ 
cation should be supported by evidence 
of miscounting is therefore unwarwn 
table. I consider accordingly that there 
was a sufficiont compliance 
English procedure applying to t i 
matter. Nor, looking purely to Indi^ 
Law, do I discover any irregularity- 
R. r>. Election Dispute Rules for District 
Municipalities renders the procedure a 
down by the Civil P. C., applicable, a 
under 0.19, R. 2 of the Code 
may be given by affidavit upon a 
application. Prom this point of J*®. ’ 
the lower Court was dealing 
equivalent of an interlocutory app i 
tion in a suit, and so far as I can see 
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<liiestion of jurisdiction is raised by l-ho 
manner in which it dealt with it. 

It is then said that having allowed 
•the recount the learned Sub-Judge should 
have ordered the further scrutiny asked 
for. Into the merits of the case for 


this, and of the order dismissing the 
application, it is not permissible for a 
revising Court to enter: see the Full 
Bench case M. Appayya Goiinder v. 
Datvood Sahib (1). I can only say there¬ 
fore that the order appears to have been 
passed with jurisdiction and so is final. 

One of the results of the recount was, 
as has been seen, to provide P. Venkata- 
swami Naidu with a seat. This man 


was a party (respondent 7) to tlie 
petition, and under K. 12 (2) (a) it was 


competent to the Court to declare him 
duly elected. It U pointed out that he 
put in an application (I. A. No. 806 of 
1928) to which he made only the three 
originally successful candidates parties, 
and it' is urged that it is bad for non¬ 
joinder of the remainder. I doubt whe¬ 
ther any such application was in fact 
necessary; but a sufficient answer is that 
the objection comes from two of those 
who were made parties. 

C. B. Ps. Nos. 1612, 1613 and 1704 of 
1928 are accordingly dismissed with 
costs to respondents in C. B. P. 1704. 

There remains C. B. P. 4 of 1929, pre¬ 
ferred by the Chairman. He had been 
made a party to the original petition, 
and in declaring the petitioner and 
respondent 7 in those proceedings duly 
elected the lower Court ordered that 


the Chairman should pay their costs. 
The learned Subordinate Judge found 
justification for this course in the care¬ 
lessness evinced by the Chairman in 
counting the votes. The propriety of 
this order is open to the gravest doubt, 
because the question of the Chairman’s 
personal culpability was not in issue 
and not tried. It is quite possible, for 
all that the enquiry shows, that ho was 
the victim of misconduct on the part of 
others. These, however, it may be said, 
are not grounds for interference in revi¬ 
sion; and I turn to a more fundamental 
objection to this part of the order. The 
Chairman, it is contended, was not a 
proper party to the petition; and the 
Court should have struck his name out. 
It is no doubt true that in England a 
returni ng officer may be impleaded as a 
(1) [1925] 1927 W. N. 842 (P.P.). 


lospoiulout (![ i,U. 12, !ri'2l .iiid Ki»goi ^ 
Vol. 2, But thcio is ground I.' 

hold that thi-> i-s not Lii*' !.i\v in Indi t. 
Ihuh'r U. 12. Munnij.il inav 

appoint a legul piadit lonri ■) ol hor 
person to attoml .ind l:i!-o oicii pul in 
the in([uiry as Iho -liidgo iti iy illi-.v. 
That docs not of com so in Uiins pi - 
elude a petitioner fi<jm making Un 
Chairman a party, l>nt it does .-uiggosb 
that the framers of tho nilos did not 
contemplate that ho should do so. Tliocci 
is a statement in a repuit on a pi‘lir,ioi. 
decided by the Election Coniini.ssiomu > 
of the -Punjab Govardhan Da^ v. fjii' 
Ohand (2). that there is no provision in 
the Indian as there is in the Englisli 
Eaw for the returning oll'icer being 
made a respondent, and l.iiat,so far as 
it goes, appears to be correct. In Rama- 
kriahna Reddi v. Mooney Panakalu{A. 
I. n. 1928 Mad. 1129), it was held by 
Jackson, J., that a Chairman is not a 
proper party to an election petition and 
that the Court ought to have struck out 
his name. The point .has not been so 
put in the arguments, but I conceive 
that, by force of R. 6, tho Court must 
guide itself by tlio terms of 0. i, B. •*. 
Civil P. C., and here no right bo reliol 
was alleged to exist against the Chair¬ 
man, so that iie was not a proper party. 
On this viesv tlie order making him 
liable for costs cannot be supported and 
I set it aside, petitioner will recover hi.s 
costs of this petition from respondents. 

P.R.S./v.S. Order accordinyly. 

(2) 11920J 611. C. ;n5.- 
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[MiinaUtri) Marayanamoorthi and an- 
('//j^r-Plaintilfs—Appellants. 

{Dwadasi) V umamahesivaram and 
others —Defendants—Respondents. 

Second Appeal No. 212 of 1926, De¬ 
cided on 27tli September 1929, from de¬ 
cree of Sub-Judge, Masulipatam, in Ap¬ 
peal Suit No. 89 of 1925. 

(«) Practice — New Plea — Attempt* to 
raise in tecond appeal point* which are not 
in pleadings are not permitted. 

Attempts-to raise iu second appeal puinc.^ 
which are not even in tho pleadings and 
which tho other side has never bean called 
upon to meet are not to bo lightly permitted 
in second appeal : A. I. R. 1929 P. G. 158 • 
Bel. on. CP 198 Cl) 


11)6 Madras XAii.WANAMO'.rTliI v. VuyAMAHl swadam (Wallace, J.) 


(bi Nes'oliable fnstrumentS Acl, S. 9 
Promissory note not in actual possession 
ot person—He cannot release it to third 
person so as to make him holder in due 
course, 

Wlioro ill • [iirtUi-.M i pi-.-ini-'ory-r.'*’’: is 
sMiiply iillottr'd to a pcrcoti but v.lii li nr*’:: 
uovcr coin-'s into his pos'OS'ii'n. :ui'i *li: ii 'to 
is pavAhlo to :i third p'lrson ;m-i noE to i-'.ir.'r, 
the farmer persnn cannot ho a holder in duo 
course : ‘hat so_ he oai.in * mike Ins a^- 
signoos l>y a lo.dt'iS' d'cd li"l'ior< in due 
course, ,P I-'-) C 1] 

fcj Negotiable Instruments Act, i:s, 9 and 
36—Payee, endorsee or bearer only can sue 
on promissory-note. 

Nn one can sn.--on a in - i .j.l.' ii.stininoiP 
as h-ldcr imloss ho is n.um''] 'herein as tho 
paveo <' 1 'tinli.'S.-' In; hccouios onrirl-'d to it as 
eiidi'i'sco or hvircr : 30 d/oJ. S'* I/'. iH.l. litL 

nu. [IMOOCIJ 

1*. O.’i in'hi rajfii'hi'iri —iVu' Ai'pellAiits. 

L'h. Ji<iiili(irii Jlun —lor lio'-iondents. 

Judgment. —This second aiijical is 
against f.iie decision of the lower appel¬ 
late Court in thcuiatlcr of a promissory 
note claim. The promissory note dated 

9bh June 1920 was e.xccutcd liv defen- 

• 

dant 1 in favour of plaintilT I on l)elialf 
of the joint family of which he was the 
manager. In a partition suit decree, 
this promissory note was allotted to 
tlie share of one Balkrishnayya although 
the promissory note appears to have 
remained witli plaintiff 1. On 14bh 
Soptember l!)22, Balkrislinayya exe¬ 
cuted a release deed rclinquisliing his 
rigiits in the suit note in hivour of 
botii bljo plaintitls. Both the plaintiffs 
filed this suit to recover the full amount 
due upon the note. The defence pleaded 
was a discharge to Balakrishnayya 
partly by cash and partly by execution 
of another promissory note. The trial 
Court held that the payment pleaded by 
the defendants was true but that it was 
not binding on the plaintiffs. The 
lower appellate Court agreed in holding 
that the payment was true but held 
further that the plaintiffs had no title 
to sue, not being holders in due course. 
It therefore dismissed the suit and the 
plaintiffs appeal. 

The first contention urged by them 
is that as the promissory note is in the 
name of plaintiff 1 and has not been en¬ 
dorsed by him to any one else, he is the 
holder and entitled to recover from the 

my :.mind is en¬ 
tirely a new case set up here for the 
first time* It may be a good case or a 
bad case, but the defendants have never 
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been given an opportunity of meeting it. 
It i' argued that this is a pure question • 
of law hub clearly that is not so. I 
cannot speculate as to what would have 
i'cen the defendants’ defence if plain¬ 
tiff 1 alone had sued upon the note. At- 
temj'ts to raise in second appeal points 
wliich are not even in the pleadings and 
wliich the other side has never been, 
called 111 on to meet are not to be lightly 
Itcrmitted in second 'sppeal. ThePrivy 
Council has lately cendemned such a 
pr.actico : 

*'It appears to their Lordships to be highly 
irregular for any Court either to assume 
without the admission of all parties that 
material facts are not in dispute or to proceed 
to dr.tw inferences from those facts where no 
evidence of them has been placed before the 
Court. James i?. R. Skinner v, Uannihal 
Siu /h (1). 

That this present contention is a new 
case is clear from a perusal of the plead¬ 
ings and the judgment of the Jowei* 
Courts. There is no hint in the plaint 
that plaintiff 1 has any cause of action 
apart from that of plaintiff 2. Thfr 
manner in which the plaintiffs became 
" absolute hukdars" of the promissory 
note is stated in paragraph 6 to be the 
release deed. The only prayer in the 
plaint is to pay the suit amount to both 
the plaintiffs. There is uo issue what¬ 
ever on this present point and the frame 
of the only issue shows that it was 

never raised. The only issue is: 

" whether the discharge set up by the defen* 
dants is true and binding on the plaintiffs. ” 

If there had been any case that 
plaintiff 1 alone was entitled to sue as 
holder the plea of discharge to some 
one else who never was holder was 
irrelevant and could not have arisen. A 
perusal of the judgments of both Courts 
shows also that the present contention 
was never raised there, and neither 
Court has given any finding which can 
remotely be related to such a conten¬ 
tion. I therefore refuse to allow this 
contention to be raised at this stage. 

We are then concerned with th® 
joint rights of both plaintiffs to sue on 
the footing of the release deed. Plain¬ 
tiff I’s rights in this matter are no 
more than plaintiff 2’s. So it will be 
convenient to ask what rights plain¬ 
tiff 2 now has to sue upon the- promis- 
sory note. His right is derivable, J 

fl) A. I. R. 1929 P. 0. 153=51 All. 367=56 
I. A. 192(P. 0.). 
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anywhere, from the release deed which 
canveyod to him the right which Bala- 
krishnayya had in the promissory note. 
What right had Balakrishnayya ? The 
note was not endorsed to him, so that 
he is not a holder by endorsements. Is 
he Sothei wise a holder in due course ? 
It must be held that he clearly was not. 
A holder in due course must have come 
into possession of the note if payable to 
bearer or be an endorsee or payee if pay¬ 
able to the payee.-Balakrishnayya never 
came into possession of the note and in 
any case the note is'payable to plaintiff i 
and not to bearer, and the note was 
never endorsed to him. He cannot 
therefore be a holder in due course. 
That being so, he cannot make his as¬ 
signees by a release deed holders in due 
course. The lower appellate Court is 
therefore quite correct in deciding that 
the plaintiffs are not holders in due 
course. 

Nor are they joint holders. Plain¬ 
tiff 2’s name does not appear upon 
the promissory note. No one can sue 
on a negotiable instrument as holder 
unless he is named therein as the payee 
or unless he becomes entitled to it as 
endorsee or bearer :< see Suhha Nara- 
yan Vathiyar v. Bamasuami Ayyar (2) 
wliich is a binding authority on me. 


The only right that plaintiff 2 and 
therefore plaintiff 1 can have is any right 
vphich he may have acquired from Bala¬ 
krishnayya , by the assignment itself. 
That a party can acquire such rights in a 
negotiable instrument has been held by 
this Court in several reported cases, the 
ratio decidendi being that such an as¬ 
signment is an assignment of a chose in 
action. No doubt there has been some 
difference of opinion in this Court as to 
whether a suit lies on a promissory*noto 
by a party as an assignee of a chose in 
action : early cases. Pattal Amhadi 
Marhar v. Krishna (3) Abhoy Chetti v. 
liamachandra Rao (4) Arunachala Reddi 
V. Reddy Subba (5), and Ulagappa Chetty 
V. Ramnathan Chetty (6) saying that he 
^nnot sue, later cases Muhammad 
Kumarah v. Ranga Rao (7), Muthar 


U^07^ 30 Mad. 88=ie M. L. J. 

1; fS) [1888]‘n Mad. 290. 

'1894] 17 Mad. 461. 

:i907] 17 M. L. J. 393. 

>916] 8 M. L. W. 171=32 I. C. 821. • 
.1901] 24 Mad. 654. 


Sahili V. Kiidir Suitih (8), and Vrn- 
katcidri fjiiksliniinurii'iitiiltii {9} uiul 
Kutalnujnm Pilltii'w Pukin.im Prrnnu- 
dez (lO) saying that lu' can suhjcct 

to tho condition that lu' (aki's ovoi the 
equities to which liis a-signor snh- 

jeet. Suhravioniur, CluiUi v, I'pn 

Chetty in), Soucar L ihl Clot iudos.s v. 
Munappa yaidu (12) an<l JPnnnntunn 
Chetty V. 1 \ nihil Vchni. (Id), lay down 
that a negotiahlo iust niniont ma\' pass 
by operation of law witluiut endorse¬ 
ment. The plaintiffs ask me in conse¬ 
quence of this difforcnco of ojiiniuji to 
refer the present aiipeal to a Full 
Bench, hut clearly that is not necessary 
fora decision of tliis case since on 
neither view can the plaintiffs succeed 
in their claim. If tliey cannot sue on 
tho assignment as assignees, tliey can¬ 
not sue at all, since they are not suing 
as holders, nor was their assignor, 
Balakrishnayya. from whom tliey de¬ 
rived their rights as holders. The plain¬ 
tiffs therefore must sue as assignees of 
a chose in action or be non-suited and 
it is only if I follow the cases which 
rule that they can that the jdaintiffs 
have any case. 


Such an assignment only • tranfers to 
the assignee such riglits as the as¬ 
signor had at the time and not the full 
rights of a holder or of a holder in duo 
course. If the plaintiffs are to be given 
any relief as assignees of a chose in ac¬ 
tion, they can only take what Bala- 
krishnnayya had to give, namely the 
right to recover the unpaid balance of 
the promissory note amount. But again 
the question arises if they can be given 
that relief in this suit, and I do not see 
how that can be done. Both the lower 
Courts have found on the facts that the 
suit promissory note has'been fully dis¬ 
charged by part payment and by the 
execution of a fresli promissory note, 
and in the lower appellate Court the 
present appellants did not seriously 
dispute that. Therefore the promissory 
note on which they now take their 


(8) [1905] 28 Mad. 544=15 M. L. J. 384. 

(9) [1910] 21 M. L. J. 80=8 I. C. 33=(1910) 
M. W. N. 824. 

(10) [1910] 21 M. L. J. 422=8 I. C. 17 (1910» 

11) [1907]'30Mad.'441=17M.L.J.414. 

12 [1903] 81 Mad. 534=4 M. L. T. 341. 

18) [1918] 41 Mad. 353=33 M. L. J. 627=6 

w 934=(1917) M. 

>V. N* 843# 
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stand lia'j di-.t iiaig‘d ar.d is no 

loiignr in f -ici'. I'. ii .io‘- a ca-; \s'!!0ri3 
i niei'o I att I'aynf-nt has In.on in ’.il-' and 
tlio i al.im <■ is still I 'a iiiL! on ^!lC note 
itsfdf. ]t is a c’l' ■ -ivdcvc the note sued 
upon is dcail in law and t hcia lore can¬ 
not bo a source of any b";il rl^lits. Any 
relief on the (oobiiij^ of the inlanco 
'till duo on the original note can only 
he j'ranted ritlna- i<y bavin}* the fresh 
note in favour of Balakrishnavva can- 
celled or by liaving it endorsed to tlio 
plaintitTs. Bub Balakrisimayya is nob 
a party to this suit, so that neither 
course is open to rao hero. I may ob¬ 
serve also that this present claim was 
never raised before the lower appellate 
Boiirt and lias nob been raised in the 
gronnila of appeal hero. 

The appeal must therefore fail in tobo 
and is dismissed witii costs. 

iMJ.s. v.s. Ap'peaJ dnmis'cd 
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Waller and Pandalai, JJ. 

Oulam Muhammad Ali —Appellant. 

V. 

Corporati(vi of Madras —Respondent. 

Case Referred No 3 of 1928, Decided 
on IDtli March 1929. by Chief Judge, 
Court of Small Causes, Madras, for deci¬ 
sion of High Court. 

(a) Madras City Municipal Act (4 of 1919), 
S. Ill—S. Ill makes liable persons in active 
pursuits only—Liability ceases on retirement. 
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S. 113—Assessment must be made dur* 
ing period and period of limitation begins to 
run from dale of assessment. 

of t ixes piyibhby each iadivi* 
Jail is i coiiborapjriasous oparation within the 
p-*riod of tixition (year or half year) and the 
power •>( assessment conferred by R, 8, Taxa* 
tirtii nil's, to be properly exercised must be 
exercised within the half year co which the 
assessment relates aud not retrospectively for 
sovcr.il periods together and period of limitation 
for any suit for such tax begins to run from 
such date of jissessment. [P 204 C 1, 2) 

(e) Interpretation of Statutes— Words of 
enactment clear and imperative—No consi¬ 
derations of inconvenience or hardship can 
arise—But in absence of express indication 
consideration of hardship and inconvenience 
arises—Statutes imposing pecuniary burden 
must be strictly construed and in case of 
doubt must be construed in favour of the 
subject—^The principle of strict construction 
is less applicable in case of public repre¬ 
sentative bodies for'public purpose. 

When the words of enacfcmer.s are clear aud 
imperative, considerations of inconvenience or 
hardship have no place in its application to 
circumstances falling within the words. But 
whore there is uo express indication in an en¬ 
actment as to whether the powers given by it 
wero meant to bo used in particular circum¬ 
stances, the fact that great hardship and in¬ 
convenience would result thereby is a reason 
for so construing the words as to meet all 
attempts to abuse the power, either by exercis* 
ing them in cases not intended by the statute, 
or by refusing to exercise them when the occa¬ 
sion for their exorcise has arisen. Then again 
statutes which impose pecuniary burdens are 
subject to the rule of strict construction and 
iu a case of reasonable doubt the construction 
most beneficial to the subject is to be adopted, 
though the principle of strict construction i^ 
less applicable where powers'are conferred on 
public representative bodies for essentially 
public purposes. [P 205C2J 


Intention of S. Ill s that any person engaged 
inactive pursuit of a profession, art, trade or 
calling or holding any appointment, is liable 
to pay profession tax if ths income he enjoys 
therefrom brings him within any of the clauses 
specified in the schedule. If and when ho 
retires ho ceases to bo liable. [P 201 C 1] 

(b) Madras City^Municipal Act (4 of 1919) 
S. Ill, Expln. 2— Pension’* covers also poH* 
tical pensions. 


The word pension is used generally and with 
out any (lualifications and must be hold ti 
cover political pensions as well as pensions ii 
the ordinary sense and consequently a periodi 
cal payment made by thj State for the suppor 
of title conferred by it comes within the defini 
tion of pension." [P201C2 

^ Municipality Act (4 o 
a. 113—Tax becomes due on assess 

in€nt. 


Profession tax cannot be said to be due till 
he proper authorityhas assessed the same by 
the name of assessoe being placed in the proper 

j IP 202-0 2] 

(d) Madras City Municipal Act (4 of 19l9), 


T. Rangachariar and U. Subbaroya 
Ayyar —for Appellant. 

S. Rangaswami Iyengar —lor Respon¬ 
dent. 

Judgment.—The questions refen'ed 
to us under R. 17, Taxation Rulfl^r 
Madras City Municipal Act of 1919i*’^® 
three in number : 


(1) Whether the payments made by 
vetament to the Prince of Arcot are m 
nature of pension aud he is therefore a pets®. 
iu receipt of a peosion within the meaning ® 
Expl. 2 to S. Ill, City Municipal Act, 191^ ‘ 

(2) Does the liability of any person to 

profession tax for any half year arise * 

tely on the expiry of the sixty days . 

in S. 113, or does it arise only upon his bei g 
assessed by the Commissioner for that halt y 
under R. 8, Taxation Rules and served 
notice of such assessment ? . 

(8) Is the assessment to profession 
the Princo of Arcot under R. 8, Ta 
Rules and S. 113, City Municipal Act, ms 
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15th Soptomber 1020, iuvAlid for tho ten half 
years coaunoncing from tho second half voar 
of 1920-31 ? 

The Hist question is whether tho 
periodical payments made by the Govern¬ 
ment to the Prince of Arcot are equival¬ 
ent to receipt by him of a "pension ’ 
within the meaning of explanation 2 to 
S. Ill, Madras City Municipal Act. The 
material part of that section )'uns as 
follows : 

“ Every person not liable for the companies’ 
tax, who, within tho City and for tho period 
prescribed in S. 113, exercises a profession, art, 
trade, or calling or holds any appointment, 
public or private, bringing him within one or 
more of tho classes of persons specified in the 
Taxation Rules in Sch. 4 shall pay by way of 
license foe, and in addition to any other license 
•lee that may be leviable under this Act, a tax 
as determined under tho said Rules." 

The intention of the sections seems 
clear enough. Any person engaged in 
the active pursuit of a profession, art, 
|trade or calling or holding any appoint¬ 
ment, is liable to pay profession tax, if 
the inconue he enjoys therefrom brings 
him within any of the clauses specified 
in the schedule. If and when he retires 
he ceases to be liable. So far, however, 
as the holders of appointments are con¬ 
cerned, Expln. 2 provides that a person 
in receipt of a pension paid from any 
source shall be deemed to be person 
holding an appointment within the 
meaning of the section. In other words, 
persons who have once held appoint^ 
ments aic deemed to hold them for ever, 
while retired merchants, hankers, doc^ 
tors and lawyer.s living on their invested 
funds seem to escape. S. 93, District 
Municipalities Act. draws all classes in 
and makes, as it should, a distinction 
between holding an appointment and 
enjoying a pension. The learned Chief 
Judge has gone at length into the his¬ 
tory of tho negotiations between the 
Government and the Nawab of the Car- 
natic which culminated in the agreo- 
menb of 1867 by which the allowtnce 
now in question was fixed. It is not 
necessary or us to do more than to refer 

letter of the Chief 
Secretary to tho Government of Madras. 

ecording the agreement. The allowance 

f as “settled on the 

ticie, for the support of the title,” 
attached to the title.” Mr. Ranga- 
e aviar relies on these expressions as 
fl owing that the allowance is no more 
tnan an appanage to the title and is not 
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a pension pn piM ly so cillcii, I’oi iotlii’.ti 
payments mado t)v lli.‘ S::i<c !',))• *,],( 
support of a titin Ird ii\ cei-i 

tainly conio williin ili,' " ..f 

pension. Ono ol Mio i' •. • !;• *'.r 

word in the Gxior.i 1 )i. t i.m u \ : 

'* a regular piyini'iit to pTS 'ii - . ; ri.: 

■ . . to cn.vblo tlh'in 1 1 in.i i iit.ii II .hi,-ir ‘I’l,' 

That definition envois tlio pi. ;. nl; im..,} 
exactly. I roin anollier point'd 
it is equally clear that tlio alfi'v. u;.'.) 'j 
a pension. Tlio consideratioi. !. i i', a.i- 
the surrender by the Piinco > •im. i 
rights. Webster’s Distionary g-vo-, 
one of tho definitions of “pension." 

a stated .illow.inoo or stipend mad ' in 
siilcration.of tlio surrender of rigli'^-;.'’ 

Several decisions have been cited l;e- 
foro us, wherein it was held that oertai i 
allowances paid by Government were 
political pensions. We think it unneces¬ 
sary to refer to them. It seems to K'i 
perfectly clear that the ‘allowance in 
question is a political pension. Mr. Hin- 
gachauar contends that the word “pen¬ 
sion ’ in exception 2 should be limited t) 
allowances drawn by retired holders of 
appointments in consideration of past 
services. The word is not defined in tlie 
.\ct, hut we see no reason so bo limit its 
application. It is used generally and 
without any qualification and must ))e 
held to cover political pensions, as well 
as pensions in tlia ordinary sense. The 

first question is answered in the affirm.r-^ 
bi ve. 

Tlie 2nd and did questions releired 
may be disposed of together. Tliey raise 
the question whether the assessment of 
the appellant made on 15th September 
1920, for ten lialf years commencing from 
the second half year of 1920-21 and pur¬ 
porting-to be made under R. 8, Taxa¬ 
tion Rules and S. 113, City Municipal 
Act, was valid. 

The appellant was on 15tli September 
1920 (i. e.,) within tho Isb half year of 
1926-27, assessed to profession tax for 
that half year and 11 previous half years 
or 6 years in all. The reference relates 
only bo the first ten half years of the 
above period apparently because the ap¬ 
pellant did not question the opinion of 
the learned Chief- Judge of the Small 
Causes Court who heard this matter that 
it was competent to the respondent to 
assess the appellant for the half year in 
which the assessment took place and for 


Gi j a:.: Ml’. At,i v. CoRroiiN'. of Madras 


ijdli Madras Gi'j a:*: Ml’. At,i v. C 

one ] t ■ v,i■:;xi! > eii. ci';i j eiio<l of a 
yo.ir i:i '.11. I" i-; not that the 

'A.f; aut'lici i-'i il. il Mu'iii'iei- 
hiut \v:i' ■'tliorwi^'O ii ti'lo to j 
ta\. t" imn loi liit- liali yt'av in 

wliicit the * "v-'inenl wa- iniulc. 

The was aii'.'iit thr elovt'ii prc- 

vioiis halt years ainl tl'.onyh the leler- 
fciicc I xiMi's-lv (cl’iles li) tiie first LO ol 
tho'L' iiali vcai', il thf opinion ol this 
Court in th^' matter rolerreii alltcts the 
assessment lor the eleventh half year 
whicli has hoen left out irom the refer¬ 
ence. it is competent to this Court uiuler 

R. 18. Taxation Rules, to I'ass such order 

as it thinlcs n‘. 

The argument (or the respondent Cor- 
poiation is hrstly that iirofession tax 
hecoiii'‘< due and owintj as soon as the 
minimum period of 00 days refjuired by 

S. lid has expired even without any- 
thing done on the part of the Corpora¬ 
tion to assess it and inform the assesses 
of the amount payable and secondly that 
even if the tax becomes due and oxving 
only after asse.ssment and intimation of 
the same to the assessoe, it is open to 
the Corporation to assess a person to the 
tax at any future time within six years 
after t!ie expiration of the half year for 
which the assessment is made. 

^^e think that these contentions can¬ 
not he uplield. In the first place the pro¬ 
fession tax becomes due and owing not 
merely by the exercise of tlic profession, 
art, trade or calling, during the period 
required by S. 113, but by the assess¬ 
ment to tlie tax based upon such exer¬ 
cise. Reliance is placed on the words in 
that section that : 

“if the tax due in respect of the half year is 
not paid, theCommissioner shall cause a notice 
to be served on such parson.“ 

But this section must be read with 
other provisions of the Act. By S. 138 
the rules and tables embodied in Sch. 4, 
shall be read as part of Chap. 5 in which 
the sections relating to profession tax 
and other taxes occur. By S. Ill, pro¬ 
fession tax is imposed upon persons who 
fall : 

“within one or more of the classes of persons 
specified in the Taxation Rules in Sch. 4,” 

and the amount payable is “a tax as 
determined under the said rules." R. 8, 
Sch. 4. provides that persons shall be as¬ 
sessed by the Commissioner to the pro¬ 
fession tax under one of the 9 classes 
therein specified on a scale to be deter¬ 
mined within certain limits by the Cor- 
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poratiou from time to time. By R. 9 
the Commissioner is authorized in the 
case of persons not drawing a fixed 
■salary to determine the class in which a 
jicrsons falls on certain general conside¬ 
rations but without calling for accounts 
from the assessee. Rule 12 gives an as- 
■^essee to profession tax who is dissatis¬ 
fied witli the assessment by the Com¬ 
missioner the right to apply to him for 
revision, provided the application is 
delivered to the Municipal Office within 
15 days from the date of the service of 
the notice under S. 113. This indicates 
clearly that the tax said to be ‘ due” in 
S. 113, is that to which the assessee has 
been first assessed under the powers con¬ 
ferred by R. 8. It also shows that the 
notice under S. 113 is the initial and 
essential step in the process of final de¬ 
termination of the tax according to the 
provisions for revision of the assessment; 
for until that notice is served and for 
15 days thereafter the right of claiming 
revision is preserved. That notice has 
another importance because under R. 22, 
the tax demanded may be distrained, for 
if it is unpaid for 15 days and the omis¬ 
sion is not satisfactorily explained. R.14 
provides that if the assessee is dissatis¬ 
fied with the orders of the Commissioner 
on an application for revision, the appli¬ 
cation must be-heard and decided by the 
Standing Committee and that a copy 
of tho Committee’s decision should be 
sent to the applicant within two days 
thereof. R. 15 then confers on the as* 
sessee a right of appeal to the Small 
Cause Court provided notice of appeal 
is given to the Corporation in 10 days 

and the appeal itself is presented in 14 
days from the date of the decision o 
Standing Committee and the applicant 
has paid in the case of a tax leviable by 
half yearly instalments (profession tax 
is such a tax) the half yearly instaltnc® 
due under the order appealed against.j 
From the above provisions it is clear 
that the tax is nob due till the Commis* 
sion has assessed the person liable an 
that even then it is only provisional y 
fixed for. It is liable to revision m t 
manner mention'ed above. 

A reference to the corresponding 

vision of the Acts 1 of 1884 and o 
1904 shows that the machinery of assess¬ 


ment and revision which was Pfov 


ided 


tuoou auu icvjoivu vti-iav#*-* . • 

for in those Acts in the body of the 
is in the present Act of 1919 relega 
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to Soil. 4. Tho comparison is instruc¬ 
tive as showing that the classification or 
assessment by tho Commissioner is as 
essential now as it was under the for¬ 
mer Acts. A bird’s oye view of the com¬ 
parative provisions of the two earlier 
Acts will be found in Veeraradhavuln v. 
President, Corporation oi Madras (l), at 
p. 131. Under S. 101, of the Act of 1884 
corresponding to S. 118 of the Act of 
1900 the President was required to keep 
lists of persons liable to pay profession 
tax and other taxes. In S. 4 of tho pre¬ 
sent Act, R. li’equires the Commissioner 
to prepare and maintain property tax re¬ 
gisters. S. 103 of the Act of 1884 cor¬ 
responding to S. 120 of the Act of 1904 
made persons 6.xercising a profession or 
holding an appointment in the City lia¬ 
ble to pay profession tax. S. Ill of the 
present Act corresponds to this. S. 104 
of the Act of 1884 corresponding to 
S. 121 of the Act of 1904 empowered the 
President to determine in which of the 
scheduled classes any person was to be 
placed and to revise such classification 
from time to time. Now R. 8, Sch. 4. 
empowers the Commissioner to assess 
persons to profession tax under one of 
the nine scheduled classes and R. 14 

empowers him-to revise the classifica¬ 
tion. 

Section 106 of the Act of 1884 corres- 
ponding to S. 125 empowered the Presi- 
dent in case the tax due on assessment 
01 revision was unpaid, to send a notice 
that in case the tax was unpaid for 15 
days after service of the notice the de- 
aulter will be prosecuted and those 
Q ®uch prosecution, 

f * 0^*1 corresponding 

lu ^*'® of 1904 empowered 

the Magistrate to impose a penalty of 

twice the amount of the tax.^ In the 
presenc Act prosecution for non-payment 

^ has been done away 

with but the notice mentioned in S. 113 
corresponds to the notice mentioned 

the present notice has two 
ODjects. It enables the assessee if he so 
Cflires to apply in 16 days to got the 
assessment revised and the Corporation, 
mease the tax remains unpaid for 15 
■ good cause to distrain on 

the de^faulter’s goods. It follows that 
neither under the old Acts nor under the 
Resent can the profession tax be said to 

^ tlmoj 81 Mad. 180=20 M. L. J. 773=7 
1. 0. 748=:(1910) M. W. N. 5B3. 


bo iluo till Ml,- j.i'oi'oi' aiiMioi'ity lias as- 
sosSOtl tlio saiiu' by (III' n.uiio of the as- 
“^ossoo l>oing I'lacf.l in ( h- |.vo|H'r class. 

i ndoi S. (i\,) oi till' lii'i'^riit At'l •'iioh 

act of olassilicat 1 'm or shimld 

be oviiloncoi.l bv a writing don.-I by llm 
Comuii^-siunor or by <omo Miinic.ip.iK Mli- 
cial dolegatcd by liitn in willing undoi 
S. 1(1 aiul it is notowoifcliy that under 
this last socti’in tiio power of revision 
given to tbo Comniissionor by R. 14 can¬ 
not bo delegated. 

But it is urged tliat no time is lixod 
for tho Commissioner to make the as. 
sessQiciit and that it is therefore open to 
him to make assessments backward for a 
period of six years. This limit on the 
alleged power of backward assessment i? 
suggested on the ground that the period 
of limitations for bringing a suit under 
S. 390 for a tax after it has become due 
and owing is .six years. But, if the 
power of backward a'scs«mcnt exists, 
the limit suggested for its exorcise disap¬ 
pears. For the right to sue accrues only 
after the tax has become due and if it 
becomes due, as wo have held it does, 
only on assessment by the Commissioner 
tho period of limitation for any suit 
must begin from the date of the assess¬ 
ment. In other words the contention 
for the Corporation leads logically to 
the result that, though once a tax is as¬ 
sessed and has become duo, the Corpora- 
tion has only six years to recover, it by 
suit, yet tho Commissioner is authorised 
to put off assessing persons to profession 
tax for an unlimited period and so jmt 
off indefinitely the due date of the tax 
and tho liability of tho assessee. Tho 
startling nature of this result is what 
compels tho respondent to impose on 
himself a supposed limit, really illusory, 
of six years for the exorcise of the power 
contended for. Bv itself this would be 


a strong ground for insisting upon e.x- 
plicit and clear foundation in the provi¬ 
sions of the Act and the rules there¬ 
under for the existence of such a power. 
It is admitted that there is no express 
provision in the Act and the rules which 
confers any such authority. But it is 
said that there is also nothing which 
negatives it and in the absence of any 
such prohibition the authority must it 
is argued, be deemed to exist. Both on 
au examination of the scheme and pur¬ 
pose of the City Municipal Act and on 
general grounds of construction of simi- 
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hii’ t.“nac:fmeii-' m' i;i to vcad, 

I y iiiio Acr. tlio jower 

contendo''! lor. 

Lill’'i^'lieino ol imi u^ition. 

mil cc’lk’rtioi'i ol 1 ii'l in tho 

Act would seem to .dinw * li.it w!iile the 
latc of t'l'sation is lr<' I for oaoii \-ear 
bci^ininj,' Ut April hy the Council at the 
Puilect meei in ,5 in tiie Fclvin iry pve- 
vioui? (S. loG) the assessment of taxes 
payable by each individual is a contem- 
povancous operation witliin tiic period of 
taxation (year or liaU year) in which 
while the Commissioner is alforcled faci- 
jlities for obtaining all relevant informa¬ 
tion on which asscssmimt is to be based 
(see Ss. il4, LIO and dGS) the assessec 
is required within a very siiort time 
alter tlic assessment to lake all his ob¬ 


jection.s to the assessment proposed 
(R. 12, Taxation Rules). It is hardly 
consistent witli this scheme that the 
tax fixed by the Council, say for 1920-21. 
iin February 1920 should have to bo as- 
‘sessed and realised from the individual 
!tax payers six years (as have pointed out 
an unlimited number of years) later, 
,when the Commissioner cliarged with 
ithe duty of assessment would lind that 
iall relevant information lias ceased to 
ho available and the assesses might long 
ago have ceased to exercise the profes¬ 
sion and enjoy the income or salary 
from which he might be expected to 
pay the tax. In the case of companies 
tax to which similar provisions to those 
applicable to profession tax are appli¬ 
cable, the incongruity is still more 
marked. No big concern Hko a limited 
company with obligations to its‘share¬ 
holders which has to produce a balance 
sheet in each working year and on the 
result of that balance sheet to declare 
dividends to its sliareholders could be 
carried on if its Municipal assessment 
in that year is uncertain and is liable 
to be suddenly demanded for several 
years together at a perfectly unknown 
and indefinite date. The learned Chief 
Judge has referred to other aspects of 
the hardship to which assessees would 
be put if the power contended for by 
■the Corporation were upheld. We think 
it unnecessary to refer to them. 

In R. (6), Sch. 4 of the Act, it is ex¬ 
pressly provided that when the Com¬ 
missioner makes an amendment of the 
property tax register as he is empow'ered 
lo do under E. (3) by altering, adding 


ur deleting items therein, such amend¬ 
ment shall be deemed to have taken 
■ irect Irom the earliest date in the cur- 
rent vear on which the circumstances 
justifying the amendment existed. This 
rule is remarkable both for what it 
enacts and for what it forbids. In the 
case of property tax if a property has 
escaped taxation for a period of years, 
the Commissioner may in any subse¬ 
quent year by amending the register 
assess it to the tax. But the rule says 
that the tax is to be operative only from 
the earliest date in the current year in 
which the omission was rectified. Simi¬ 
larly, if a property has been taxed too 
low, the Commissioner may amend the 
register. But in that case also the en¬ 
hanced tax duo to the amendment 
takes otTeeb only from the earliest date 
in the year current when the amend¬ 
ment was made on which the property 
was liable to the enahanced tax. The 
careful prohibition against retrospec¬ 
tive assessment in the case of property 
tax beyond the beginning of the current 
year is to our mind a very strong indi¬ 
cation that in the case of other taxes 
like the profession tax retrospective 
assessment to a greater extent was not 
contemplated. Property tax is a yearly 
tax though payable half yearly. Pro¬ 
fession tax is a half yearly tax. With 
this difference, if the analogy o^ 
property tax may be used, the inference 
would seem to be that the power o 
assessment conferred by R. 8. Taxation 
Rules, to be properly exercised must e 
exercised within the half year to whic 
the assessment relates. 

Further, the companies tax impos 
by S. 110 and the profession tax impos¬ 
ed by S. Ill are expressly by tnose 
sections levied: . 

“byway of liconsc ffo and 
any other license fee that may bo i 
under this Act.” 

The tax on carriages and animals i® 
posed by S. 116 is another |g 

license fee described aS a tax. 
made clear fey S. 121 which 
when the tax due on o-ny carriag® 
animal is paid the Commissioner s 
grant the person a license to 
carriage or animal for the. ocq 
which the payment relates and by • 
which speaks of the license under . 
in connexion with the prosecution 
defaulter. The other license feo 
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red to ave those leviable under Cap. I'J 
of the Act and Sch. 4 thereof read witli 
S. 365 (2). Tho essence of a license is 
that it is a permission which must he 
usually obtained before tho thing licen¬ 
sed is done (Wharton's Law Lexicon, 
p. 428). The City Municipal Act in 
several sections (e. g., Ss. 287, 290 and 
295) requires that the license mentioned 
therein should be obtained in respect 
of existing undertakings witliin the tirsl 
month of the year and in respect of new 
undertakings before they begin and it 
Is an offence to carry on an undertaking 
which requires a license, without it. In 
the case of such licenses, those who 
ought to get them are expected to apply 
for and obtain them on payment of the 
fep fixed by the Council under S. 3(i-j 
(2), In default, they stand the risk of 
prosecution and the Magistrate is re¬ 
quired in case of conviction to recover 
in addition to any fine that may be im¬ 
posed the license fee and pay it over 
to the Corporation. But this coercive 
recovery of tho fee does not entitle the 
convicted person to the license which if 
wanted must bo obtained by further 

payment, 8. 365 (8) and (9). In the case 

ot license fees described as companies 
profession the amount of 
which depends on the rates fixed by tho 

o'^saification ot the par- 
t oular individual in one ot the several 
classes (and this is true to a certain ex¬ 
tent m respect ot the tax on vehicles 

still ^ .that the levy is 

assess^l I that the 

torT oT^ to be made be- 

e Ls ‘0 '^bich it 

neotivBl ““fi atterwarde retios- 

pectwly for several periods together... 

clear ^ words of an enactment are 

considerations of 
jin its hardship have no place 

line w^tlioircumsfcances fal- 

.words. But where 

ftctman^ o indication in an en- 

by it wp^^ whether the powers given 
cular to be used in parti- 

isreat ha fact l^hat 

tat inconveniece would 

taL ^or so con- 

OMroUinc tham®® 

by the a^lfv. ? °o*= intended 

atute or by refusing to exercise 
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liiilly pu))lii; piaj'oses: /A/7/». .i j(i. 'J'lu- 
only incoiivonicnco m iy ln' uig'nl 
to losult from the Corporation not 
having tho ]>ower contonded for is that 
some persons who may have escaped 
taxation tii profession tax in jirevious 
years cannot be assessed thereto in sub- 
soiiuent years. But tho inconvonienco, 
if such, it really i>, already exists in 
rosix'ct to propt'ily tax, far the most 
important soiuo<' oi mnnicipa! roveniio. 
And afror all if the municipal oxoiu. 
tive is vigilant and cHicient such cases 
must bo comparativelv rare. On tho 
other hand, a power to assess jicr-sons 
for many year.s retrospectively if gran¬ 
ted is more likely to encourage slack¬ 
ness and inolViciency on the part of 
the municipal executive and also will 
produce very great hardships on those 
who are sutJdenly called upon to pay 
in a lump sum the taxes which ought 
to bo met out of current income. The 
present case in which the appellant 
was called upon to pay in addition to 
the tax for the current half year a sum of 
Rs. 4,600 and odd on account of eleven 
and half years’ arrcai-s is a good illus¬ 
tration. We can find no justification 
for this either in the express terms of 
the Act or in any reasonable construc¬ 
tion of its intention. Tho decision in 
Gill V. Metier and Gill v. Monday (2) is 
no authority in favour of tho respon¬ 
dent as in that case the necessary steps 
had been taken in previous years to make 
the rate an arrear and all that remained 
was its collection. The decision was 
merely that when a rate is duly made 
and published, it is the duty of the par¬ 
ties concerned, to seek the collector and’ 

'"‘Hating legard to the diffeieneo 
between the procedure prescribed foi 
making and publishing the rates accor¬ 
ding to the E nglish Acts and that prg:^ 
(2) 1 K. B. 


20G Madras ScTilCUATN.VM v. Chinna Solan (Ananthakrishna Ayyar, J.) 1930 

M. S. Vaylyanatha Iyer —for Appel- 


scribcl for tli'3 ol iiroperly 

tax inKlei- Ml.) City Municipal Act. tiie 
appellant not haviii!’ been assessed at 
all in re.'itecc oi the provious back years 
bofure loth September 102G, there were 
no aiocais hcl'ore that date. 

Our conclusion on the 2ik1 and 3rd 
questions refenod is that liaiulity to 
I'ay prolcssion tax arises only after as¬ 
sessment under R, 8, Taxation Rules, 
and that the appellant Prince of Arcot 
not having been assessed in respect of 
the eleven and half years commencing 
from the 2nd half year of l‘.)20-2L with- 
in several lialf years, the assessment of 
IGth Sejttombcr 1920 was invalid in res¬ 
pect of tljoso eleven and half years. 

r.K.s.’v.]:. lifft-rencc ansuererl. 

A. I. R. 1930 Madras 206 
Ananthakrishna Ayyar, J. 

.V. R. Sethiiratiiam Iyer and otherfi — 
Plaintiffs—Appellants. 

V. 

Chin7ia —Defendant—Respon¬ 

dent. 

Second Appeal No. 4i of 1926, Decided 
on 4th October 1929, from decree of 
Sab-Judge, Tricliinopoly, in Appeal No- 6 
of 1925. 

(a) Hindu Law—Joint family—Manager 
—Decree in previous suit against father not 
expressly described as manager—Decree is 
binding on sons in subsequent suit as res 
judicata—Civil P. C., S, 11, Expl. 6. 

The circmnstanc's that iiGithcr the father of 
A, B and C, nor G bimssH, who were parties to 
a prior suit, was described expressly as manager 
of the family, does nob by itself make the deci¬ 
sion in the prior suit not binding in a subse¬ 
quent suit on A, B and C who are members of 
an undivided family. To such a case the provi¬ 
sions of S. 11, Espln. G, Civil P. C., apply and 
the decision in prior suit bocomos res judicata 
as against A, B and C: A. I. R. 1927 P. C. 
56; 30 Mod. 321 and 22 Mad. m, Rel on. 

CP 207 C 2, P 208 C 1] 

(b) Limitation Act, Art. 142—Delivery of 
properties given to judgment-creditor 
through Court—Limitation runs from such 
delivery. 

Even if the judgment-debiors continue to bs 
in the possession of the properties in spite of 
the delivery of the properties made through 
Court, yet, as against the judgment-debtors to 
the suit and persons represented by them, the 
effect of such delivery should be taken to be 
that the decree-holder is in possession; and 
consequently a fresh cause of action arises 
against the judgment-debtors, and limitation 
begins to run only from the date of the deii- 
Tcrymade through Court: 27 Afad. 262: and 

^7 {'tt ^ 584 and 

17 M.L.J. 598, and A. I. R. miMai. 849,'Pc/. 

[P 208 0 2] 


lanLs. 

r. .Y. Venkatavaradachari~lov Res- 

ponrlents. 

Judgment.—On the allegations that 
the plaintiffs’ father obtained a decree 
against the father of the present defen- 
(lants and also against defendant 3, in 
0. S. No. 1180 of 1904, for the suit 
lands, and took delivery thereof on 27th 
September 1908, through Court in execu¬ 
tion of the decree, and that in 1909 the 
defendants trespassed upon about 2 acres, 
of the said lands and in 1917 upon about 
5 more acres and that they were also 
attempting *to disturb the plaintiff's en¬ 
joyment of the lands in B schedule, the 
plaintiffs instituted the original suit for 
possession of the A schedule lands, and 
for an injunction and if necessary also 
possession of the B schedule lands, at¬ 
tached to the plaint, with mesne profits. 

Of defendants 1, 2 and 3, who are 
brothers, defendant 3 disclaimed all 
interest in the suit lands, and defen¬ 
dant 2 was subsequently exonerated by 
the plaintiffs, and defendant 1, the really 
contesting defendant in the suit alleged 
that the lands belonged to the defen¬ 
dants, that in the partition which took 
place 25 years prior to the suit most of 
the suit lands fell to defendant I’s share 
that after the death of their father the 
defendants were in possession of his 
properties also, that the decree in the 
prior suit was not binding on the defen¬ 
dants, that the plaintiff’s father never 
took actual delivery of the plaint lands 
in execution of the prior decree, and 
that the suit was barred by limitation. 
There was also a further plea raised in 
the additional written statement o 
defendant 1 that the suit for injunction 
in respect of B schedule properties 
not maintainable as the plaintiffs 
not in possession of the same. * . . • f 

Six issues were framed by the Pistnc 
Munsif, issue 1 raising the question 
alleged trespass and also limitation, 
issue 2, raised the question of 
issue 3 raised the question 
defendants 1 and 2 were precluded fro 
putting forward the pleas by 
the decision in 0. S. No. 1180 of 19 • 

issue 4 raised the question whether 
plaintiff was entitled to an injunc i 
in respect of B schedule lands; an 
issue 5 was whether defendants ^ 
has acquired title by reason of adve 
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possession of both warams as conbondod 
by them; and issue 6 raised the question 
of the relief to which the plaintitfs wore 
entitled. 

The District Munsif found that the 
partition set up by the defendants was 
nob proved, that the trespass alleged by 
the plaintiff was proved, and that the 
suit was not barred by limitation as it 
was filed within 12 years from the date 
of the delivery of the lands to the plain¬ 
tiffs’ father in execution of the decree in 
the prior suit. The plaintiffs were given 
a decree for the possession of the suit 
lands (both A and B schedules) with 
mesne profits. 

Defendant 1 preferred an appeal from 
the District Muusif’s decree. The lear¬ 
ned Additional Subordinate Judge re- 
vei'sed the decision of the District Mun¬ 
sif and dismissed the suit. The plain¬ 
tiffs have preferred the present second 
appeal. The learned Additional Subor¬ 
dinate Judge upheld the decree of the 
District Munsif that the partition set up 
by the defendants had not been proved. 
That is a finding of fact and must be 
accepted. As I understand the learned 
Additional Subordinate Judge's judg¬ 
ment, he reversed the decision of the Ist 
Court by reason of his findings upon 2 
points viz., that defendants 1 and 2 were 
not bound by the decree in the prior 
suit, and that plaintiffs had no posses¬ 
sion within 12 years prior to the present 
suit. It is therefore necessary bo consi¬ 
der those two points at some length. 

The prior suit was instituted by the 
plaintiffs’ father against the defendants’ 
father (Korattayyan) who was defen¬ 
dant 82 in the prior suit, and the 
present defendant 3 who was defen¬ 
dant 83 in the prior suit. The defen¬ 
dants’ father is said to have been very 
old at the time, and defendant 3, the 
next senior most male member of the 
family and the eldest son of Koratbay- 
yan, was also a party to the suit. The 
defendants’ father having died, the liti¬ 
gation 'Was continued against bis re¬ 
presentatives, defendant 83 (the present 
defendant 3), already on record. The 
previous suit was contested by the 
defendants but the then plaintiff was 
given a decree by the District Munsif. 
The learned Additional Bubordinate 
Judge held that defendants 1 and 2 were 
not bound by that decree because neither 
the defendants' father nor defendant 3 
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was sued as luauagei', tho It'anie 1 Judge's 
viow cvideuldy In-iug th.it iiiiLss they 
wore sued expr-'-i-lv a-; m i.'m-.m-;. that 
decree couM not he Ijinding upon ihu'i'n- 
dants 1 and 2. Hi-; la'i'''!.!'], i-. ijv.'']- 
tained in pan 10 of hi-; iud^iii:^;.!: 

t.lioro ai-j n . iii'll. r,, ; - 
thntcitli-r 'l.'f ivl in: U.‘•r tli" i-.’li , - 

daiits 1 :o i \vi< If (|i.> 
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tb-’S.' d ••lon.lants. Dat 1 do ;i’>: ; ir n ; t!i r; : b ■ 
evid-anc.* jusSifi.s in iuf-'renco thi: .ita.r d'.t' n- 
dant 3 or dofendan; 3's \vi- - i d 

managT of tli.' family of d-ffiidan^v I ritrl 
that d.-fendants 1 and 2 \V;.*ra u lioun 1 bv ;}) ■ 
d'^erjo.” 


I think the learned .Sul)ordinate 
Judge’s decision 01 this point is uiisus-' 
tainahlc. The circumstance tlia: neither! 
tire father of the present deleivlants nor 
defendant 3 was expressly d-j-aibed in 
the prior plaint as manager is nob con-: 
elusive to show that the decision is not' 
binding on defendants I and 2. The! 
decision in Knnjait Chcttn v. .S‘/7r/,4 
Pillai (1) and Siibhanna Buotta v. Sub- 
6anna (2), are authorities in .support of 
this position. As remarked by Benson 
and Wallis, JJ. in Snbbanna Blatta v. 
Subbanua (2) at p. 326: 

"Purthcr. \vh;ri as bore, tlio managing 
mjmbet is sued for the purpose of charging the 
joint family property, wo think, ho must be 
considered to bi suod as a ropresmtative of the 
joint family even if it i.s not so expri.sslv stated 
in the plaint.” 

As remarked by Sul)raiuanya .\yyar 
and Benson, JJ., in the case reported in 
Kunjan Chetty v. Sidda PiUai (1) at 
p. 462: 

"If thefath'Or is manager and the question in 
issue is one which equally affects him and tho 
other raomb.Ts of the family, and if th) suit is 
properly defended, the adjudication will bind 
all the persons interested along with th-j father 
for tho reason that, in chat ca.so, it must bo 
presumed that the father represouts the interest 
of all.” 

Thus the circumstances that neither; 
the defendants’ father nor defendant 3 
who were parties to the prior suit was 
described expressly as manager of the 
family, does nob by itself make the 
decision in the prior suit nob binding on 
the present ^defendants who were mem¬ 
bers of an undivided family. Further 

(1) [1833] n Mad. 4GI. 

(2) [1907] 30 Mad. 321=17 M. L, J. m. 


ill cnminnsi 

<• n- r * 


^0- Madras Sj i in i: ^A^: v. Chinna Solan (Anantliakrishna Ayyar, J.) I93ff 

f .■ ^ o: S, LI. Civil said properties after the delivery made 

1' (■ have al-o S' l-e considered in this lo him tlirough Court under Ex. B. It 

connexion ’osc;- whether the j-rior deci- is ol.seived in paras. 16 and 18 of the 

^inn is re< iudicat.i .■.,un,ttho present lower appellate Court’s judgment that: 

, , , evidence is hardly satisfactory to show 

that the plaintiffs or their lessee or their ser* 
‘'Wliore person^ h«»iui fido iu ve^p et vints ever enjoyed the property in pursuance 

K pulilic ri^lit or of a pri'v t' cl.timed chdiVv^rv under Ex. B,*’ 

i::comm.i. The question to be considered is not 

«.-a-ill''T. < 'I iti tiliTil, I'-r ih • pm , A, i i ij i- 

,, f (s. 11 ) 1 ,. fi. .avfl tr. cliiui wliethorthe decree-holder or his servants 

i.a-k-i’t!i • 1 'r-niis ^0 lifigitiup.''- "actually enjoyed" the property (para. 

\s decided by the I’rivv Council in Iti) hut whether they were in possession 
the case reported in Lino'^)i v. by virtue of the delivery made through 

lia'stnnGowdn {^) a decvco obtained hy Court. There is difference between, 
or against tin* managing metidier o( the possession and enjoyment .Even if the 
joint Hindu family is binding upon defendants continued to be in the pos- 
minor members of tlic family, under session of the properties in spite of the 
S, 11 Hx]'l. G. if it appeals to the Court delivery of the properties made through 
that (he manager was acting in tlie for- Court yet, as against the defendants to 
mor litigation on behalf of the minors in the suit and persons represented by 
their interests. Their Lordships obser- them, the effect of such delivery should 
ved at p. 453 (-•/51 ; bo taken to be that the decree-holder 

"la the case of a Hindu family wbeic all ^vas in possession ; and consequently a 
have r.gl.'-L it is impossible to allow each fvesli cause of action would arise against 

ro-r^-er the defendants and limitation woJ 

to wait till he comes of age and then bring an begin to vun Only from the date ot taflj 
action or bring an action by bis guardian delivery made through Court. This is 
bcfovoiandincach of these cases, therefor^ made dear by the observations of Sir 
the Court; looks to the Expl. G, S. 11, Civil P.C. o o u ^ nw/t P T anrl 

to see whether or not the loading inomber of S. Subramanya Ayyai, Ottig. C. . 

the family has been acting either on behalf of Bhat^hyatn lyengav, J., in the case repor- 
minors in tboir interest, or if they are majors, in K. K. VenkatakrishnCL Row 7. Vf 

vithtbe assent of tho majors." VnUppa [i] at V- ^^0 ■ 

Tho finding of tho lower Court as re- juagment-debtor is in posseBjIon. 

giirds the binding nature of the decree such delivery operates as a delivery of acM 
in the previous suit could not I think he possession.” 

supported. The recent decision of a Bench of two 

The decision of the learned Subovdi- learned Judges of this Court (Wallfli 
uate Judge on the question of limitation and Madbavan Nair, JJ.) in the 
also is, I think, unsustainable. If the ported in Kamayya v. Mahalakshnni^i 
decree was binding on the joint family, also supports this proposition. In that 
including the present defendants, then case, the plaintiff obtained a decree mr 
the delivery of possession made to tho possession and applied for delivery, tie 
decree-holder of that decree %vas also obtained only symbolical possession an 
equally binding on the joint family. The not actual possession. The defendan 
learned District Munsiff in the present was in possession both before ana afw 
case came to tho conclusion that under the delivery for a total period of aWJ 
Ex. B tho lands included in the decree 20 years. Plaintiff waited for neatly 
were actually delivered to the decree- years from the date of the symbolica 
holder (father of the present plaintiffs) delivery and then brought a suit agains^ 
on 27bh September 1908. Tho present the same defendant for recovery oj P®® 
suit was filed on 27th September 1920 session. The learned Judges held t a^ 
and is prima facie not barred by limita- the suit was not barred by limitation, a 
tion. From the learned Subordinate the symbolical delivery gave 
Judge’s judgment, it is not quite clear fresh period of limitation as 5 

whether he was or was not satisfied judgment-debtor who w’as not enti 
that the decree-holder got actual pos- to deny that he was dispossessed, 6^® 
session in execution and was in posses- though he was not actually evicted- 

sion for a time, however short, of the fact the Privy Council in the case rep^‘ 

(3) A. I. R. 1927 P. ro. 56=51 Bom. 450=54 
I. A. 122 (P. 0.). 


(4) [1901] 27 Mad. 262. 

(5) A. I. R. 1927 Mad. 849. 
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fcod in liadha Krishna, v. Ram Bahadur 
(6) hold tlmb symbolical possession was 
sutVicient to intoriupt adverse possession, 
if the adverse possossiirs wore parties to 
the proceedings in which it was given. 
The Privy Council approved of tl\o de¬ 
cision of a Full Bench of live loavnod 
Judges of the Calcutta High Court, in 
tlie case reported in Jufjijohhundhu 
kerjee v. Raindiauder Busack (7). This 
has been the view followed by this High 
Court in the cases reported in (rn'ind 
Bidiraj v. Venkata Sastrulu (S) and 
D. Kainai/ya v. B. Mahalakshmi {!)). The 
finding of the learned Subordinate Judge 
on the question of limitation is there¬ 
fore unsustainable. 


It therefore follows that even if the 
decree-holder did nob obtain actual pos¬ 
session, a fresh cause of action arises 
from the date of tho delivery made in 
execution, and so the present suit is not 
barred. As the decision of the lower 
appellate Court has proceeded on erro¬ 
neous principles, I reverse that decision 
and remand the appeal to the lower 
Court for fresh disposal according to law 
on the evidence on record having regard 
to the observations contained in this 
judgment. Tho costs of the second ap¬ 
peal will abide and follow the result of 
the decision of the appeal on remand. 
The court-fee paid on the second appeal 
memorandum will be refunded to the ap¬ 
pellants. 

P.R.S./v.S. Appeal remanded. 


(B 

(7 

{8 


A. f. a. 11)17 P. C. l‘J7. 

[18^0] 5 Cal. C. L. R. oiS fm.). 

C1907J 17 M. L. J. 518. 


(9) A. I. R. 1927 Mad. 819. 
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Full Bench 

Kumaraswamy Sastui, Cuboen- 
VEN AND Walsh, JJ. 

T. M. M. Sankaralinga Nadar and 
Brothers —Petitioners. 

V. 

Comwr. of Income-tar, Afadras—Res¬ 
pondent. 

0. P. Nos. 177 and 178 of 1928, Deci- 
ded on 23rd October 1929. 

^ ^ (a) Income-tax Act fl922), S«. 22 (4) 
and 37—Decision regarding assessment 
arrived at after investigation and enquiry- 
income-tax authorities are competent to re¬ 
open the decision—Income-tax authorities 
are not Courts and hence principle of res 

1930 M/27 A 28 


judicata dors not opply to thrni Civil P C 

S. 11 

Wlo'ii ill :i pr'vi"" \>'!f <'f .r;;' II’ll'. ;i 
decision arriv'd ;l'. ;ir. t mv ■ M i -a iiid 
iMi«niiry, Ui it >' 'rf. liu .ihm'I"' .‘mini): i a ' ii ■ 
M'VDU* of rrrtaiii l»di''s iiilli.' (i ■it.'i.n i’.; . 
roiints!, w Ti', s'.ri 111 i II I III aiil' ai n' • a - ^'n ■ la', la 
them, and as sill'll till' i ntaia'P 1 • I m I n '. ', 
of tliJ s.lid amounts, is li -ld to li • a v il i i .1 • i a • 
tioil, it is still op Ml to tdio I la' aii'-t I .IM'dl > 
rities to i\'iipi,’:i tli i i|a'''<',ioii of tli ' in\ tn'rilii|> 
of the aiiioniits in a snlis.'ijiu'iit vi' i r of .issa-H' 
inont, and tho anthoriti.’,; n •*. caa •a‘.iit,ii:o i 
Court, are not hirr^'d hv |>i la 'ipl' o: r i indi- 
c.it.v. li' -JliJ C J, 1 ‘ I o C- 2 j 

^ ^ (b) Income-tax Act (19221. S 2'S (‘I)—• 
Income tax officer cannot arbitrarily thainje 
assessment—He should be guided by princi¬ 
ples of natural justice -If fresh evidence is 
available, he can come to different con¬ 
clusions. 


WliLM-fi Iiicoino-t;i\ Ollii-ials havo iftor en¬ 
quiry procoi’dod to ass.'ss the ass'ssei on i cer- 
tiin basis, tbough th'v may bi rutitK'1 to ii • 
open tlioenquiry th 'v o.inuot arbiinrily I'tungi.- 
the a?s's.siiient simply on tlio ground tliiOth-' 
surceeding ollieoc does not with Clu pre¬ 

ceding oitiei’r’s linding. 'I’li'S principles ol 
nvtnral jnsdeo or judiei il doling wliii-li Cuiirts 
impose upon Incoin■■t;v’c Oiiiei’is woubl pr v.nt 
th'm capriciously setting asi-l ' the ord r of 
their prod.'cessors bis.'d-onan cnqiiiiy. Hut 
if fresh facts come to light which an .m investi¬ 
gation would entitl.'tli ‘ Incom.'-t i-c <);ii • a s to 
come to a dit! -rmt eonclusicm from ih.it of his 
predecessor he is entitled to reopen tli ■ ijnestioii. 

[L* 211 C -2, P 21} U IJ 
* (c) Income-tax Act (1922), Ss. 22 and 

23—Proviso to S. 22 (4j read with S 23 (4) 
limits power of Income-tax Officer to call 
for accounts — But when testing allegations 
of assessee made in the return he can call for 
any evidence including accounts—On non¬ 
production of accounts presumptions can be 
drawn under Evidence Act S. 114 Ulus, (g) 
and (h). 


The proviso to sub-S. (4j S. 22 ivboii road 
with 3. 22 (1) only limits tho pow^c to call for 
accounts for more than thr'-'y -ars prior to tho 
previous year when the Incomc-S.ix U.‘li;-'r has 
to mike the ass.'ssm)ut to -the b.'st of his judg¬ 
ment where the conditions montionoJ in 3. 22 
(4) exist. Wher.\ however, during tho course 
of the enquiry tho Income-tax Otlicer is not 
going to niak'j tho ass:;ssmont to tho host of his 
judgment owing to want of materials but pro- 
coeds to mak) an enquiry as regards the truth 
or otherwise of the allegations made by the 
assesa^o in his return there is nothing to pre¬ 
vent the Incomo-t.ix Officer from r.'quiring the 
assossee to produce any evidence including 
accounts. And on non-production of the ac¬ 
count books the easo will bo governed by Evi¬ 
dence Act, S. 114, Ulus, (g) and (h). [P 215 C '2] 

K. S. K, Aiyangar for Nataraja Nadar 
and V. V. S. Ati/angar—foi the Peti¬ 
tioners. 

M. Patanjali Sastri —for Commis¬ 
sioner of Income-tax. 

Judgment.—The assossees are a 

Hindu joint family and were sought to 
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1)0 a-^scssc-l for the' your 1920-27 mem- 
bors of a joint- family. Tliey claimol an 
allowance for interest which thoy said 
wa'J jiaid oil sum-! of money standinil 
ill the ho .>ks as horro\s ini’s from tho 
wives of tlio male memi*ors. These 


sums according to the assessees have been 
standirg for several years in their l)Oolcs 
as moneys v, hich belonged to tlie lailics 
an<l which thev lent }.> the him and on 


dhanam moneys of the ladies lent'to the 
firm. Ho upheld the Income-tax Officer’s 
decision. Then there was an appeal to 
the Commissioner and he upheld the 
order of tho .Assistant Commissioner and 
refused to refer tho questions asked on 
the ground tint no questions of law 
aroso. On a petition to the High Court 
he was ordered to refer tho following 
(piostions: 


which interest lias lieen paiil ti' thorn. 
So far as the female momhers are con¬ 
cerned, it is not disputed that they were 
being taxed soparatfdy as if t!ie interest 
paid lo'lhem was income wiiicii thoy 
derived from moneys which (hey l-.?nt to 
tli<- linn. This was g:>ing till 1923 when 
the Income-tax Ollicer instituted en- 
(liiiryjisto whether these sums wore 
really loans to the trade made by tho 
female mcmhois. Notice was given, en- 
quiry was held, affidavits were liled and 
tho Income-tax Ollicer camo to the con- 
cdusion tliat these were loans and tho 
allowance was made for interest wliich 
was paid to the femalo memhers of the 
family. This went on according to the 
petitioners till tho accounting year 1925- 
2G. In 192G-27 enquiry was again 
opened on tliis question. The Income-- 
tax Offitor wanted to reopen tho (pics- 
tion and ho asked the assessoes to pro- 
ducc the accounts from 1917-20. A 
combined notice was issued iindor S. 22 
U) and 23 (2). The accounts from 1917- 
20 were nob produced, it being alleged 
tliab tho books wore not available as 
they were lost. Upon that the Income- 
tax Officer of Satbur disallowed the claim 
made for reduction on account of inte¬ 
rest paid to the female members and his 
note is: 

Interest payineuts" to the asseesee's female 
relations have heon disallowed as tho assossees 
have withheld the production of earlier books 
which ulonc will show whether the amouQ^ 
•standing to tlioir credit are their own stri- 
dhanam amounts or not," 

Ho evidently acted on tiie mere fact 
of non-production of the account books. 
An appeal was made to tlie Assistant 
Commissioner of Income-tax who after 

setting out all the facts in para. 2 of his 
order held tliat the Income-tax Officer 
was not precluded from reopening tho 
question. He made further enquiries, 
examined the parents and relations of 
the ladies and came to the conclusion 
for the reasons given by him that these 
amounts were not proved to be the sbri- 


(a)AVhethci' when in a previous year ofl 
assessment a decision was arrived at 
after investigation and enquiry that 
certain amounts standing in the name of 
certain ladios in tho petitioners’ accounts 
were tho stridhanam amounts belonging 
to tlioin and as such the interest paid 
in respect of the said amounts was held 
to ho a valid deduction, it is open to the 
Income-tax authorities to reopen the 
que-^bjon of tho ownership of the am-j 
ounts in a subsequent year of assessment 
and whether the authorities are nob bar- 
red by principle of res judicata or other¬ 
wise from reopening the said question. 

(h) Whether when amounts are shown 
in the assessec’s account books as the 
amounts belonging to certain ladies of 
tho family and the Income-tax authori¬ 
ties have treated tlio said amounts for 
several years as such and when they 
have assessed the ladies separately in 
respect of the said amount on that basis, 
it is competent for the authorities to 
levy assessment in respect of the very 
same amount on tho petitioners, tho 
assessment on the ladies having be¬ 
come final not having been set aside by 
appropriate proceedings. 

(c) Whetlier in the absence of any 
affirmative evidence on the part of the 
Crown it is open to the authorities to 
presume that the amounts standing 
pvima facie in the name of the ladies be¬ 
longed to the petitioners. 

(d) \Yhether there was any legal evi¬ 
dence before the Income-tax Officer an 
the Assistant Commissioner in supper 
of their findings as to the ownership o 

the said amounts. . a- t- 

(e) Whether there is any jurisdiction 
for the Income tax authorities purpor - 
ing to act under S. 37 of the Act to call 
upon an assessee to produce accounts re¬ 
lating to a period prior to three years o 
assessment and whether any inference 
can be drawn against the assessee 7 
reason of non-production thereof of sue 
accounts. 
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(f) Whebhev wlien goods aio senb to 
an assesaoe for the purpose of sale on 
commission and a certain small amount 
is charged on the consignor for each l)ag 
senb as and from mahimai ^Yhioh is p.iiil 
over by tho assesses either immediately 
or subsequently to tlie trustees of the 
mahimai fund (sic) intact, tlio said 
amount is liable to be assessed for in¬ 
come-tax. 

,(g) \Yhethor when debts aro actually 
written off by tho assessees as an irro- 
eoverablo bad debt it is open to tho 
authorities to disallow a deduction in 
respect of the same on the ground that 
the origin of the debt has not been 
proved. 

It is argued before us that whore 
an Income-tax Officer holds an en¬ 
quiry and comes to a decision that 
decision has the force of res judicata 
and precludes tho question being re¬ 
opened subsequently and that even if nob 
res judicata it operates as an estoppel ; 
secondly, that the Income-tax Officer 
was nob entitled to call for accounts 
relating to a period moro than three 
years prior to the previous year as ho 
is prohibited from doing so by blio pro¬ 
viso to S. 22 (4) ; that the requisition 
for the production of the account books 
for the years 1917-20 was therefore 
illegal and consequently no adverse in¬ 
ference can be drawn from the non- 
production of tho account books nor 
can the non-production bo made tho 
basis of an assessment and that in tho 
present case the Income-tax Officer liav- 
ing proceeded mainly on that ground 
alone the assessment levied by him on 
that footing is illegal. 

As regards the question of res judi¬ 
cata we do nob think blie conboubion 
can bo accepted. The argument for tlio 
petitioners is that where an authority 
is constibuted'by a statute for determin¬ 
ing judicially the legal rights and obli¬ 
gations of parties whether inter so or 
between themselves and the Crown and 
where that authority has to determine 
not only whether an oblig,ation exists 
but also the measure of that obligation, 
that authority is a Court and the deci¬ 
sions of that authority are final and 
conclusive subject to such remedies by 
way of appeal or otherwise as are con¬ 
ferred by law. For this broad proposi¬ 
tion there is no authority. 

So far as the Income-tax Act is con- 


cornod, (luM'o is notliing in llio Act 
which states tirvl. ail hnsiine-l ,i\ Ollii-cr 
jirDCOoding 10 assess l,lm i;ir,itne nf an 
assoss('e and to dt“l ei iniim I he aiii 'Uiil 
of such assessinont is a C-eut, (hitln' 
contrary the provisimis o! S. ■11 
that except for cert tin piirii'S'; lie' 
Income-tax Ollieer is not a Conil. 

Section '{7 sta(i‘s t Iiab the Jneinne-(a\ 
Officers specilioil therein shall for IIk^ 
purpose ol Cliip. -I hive -une j. iaeis 
as are vested in a C'»urt und-'r 1 ii" < ’ivi! 
Procedure Code when trying i suit in i ".-- 
peeb of tlio following matters, nanieh' : 
(a) enforcing tho attond.ince ot aiu 
persons and eximining him on oath or 
affirmation ; (b) compcdling the iiroduc- 
tion of accounts and (c) issuing com¬ 
missions for tho examination of wit- 
nesses and that any pvoL-ooding before 
an Income-tax Offieor. .\ssistant Com¬ 
missioner or Commissioner under this 
ciiaptor shall I'O d'>ein''d to t )0 a judi¬ 
cial proceeding " within the in'aning 

of Ss. m and 228. I. ?. C. 

If an Income-tax Ullicor in making 
an investigation was a Court, tliero is 
no necessity for tho provisions of S. .17. 
It is only for the ifftrposos stated in that 
section that ho is to ho deemed a 
Court. 

In Lai Mohan Poildarv. Emperor (1) 
it was held that a proceeding before an 
Income-tax Officer on tho production of 
account hooks ])ursuanb to a notice 
under S. 2'J (2), Income-tax Act, is a 
judicial procc.'ding only for tho jiur- 
poses of Ss. IdJ and 228 Init nob 
of 8. lOOof the Penal Cole and that a 
conviction under S. 100 for t!ie pru'.Uic- 
tion of false accounts is had in law. 
Tho learned Judges (C. C. Clioso and 
Cammiade, JJ.) observed ; 

“ .As wc reid 3. 37, it scjins to us to bi 
clear tint the logisbiture h is for the piuposo 
of punishing ollcQces under Ss. 103 nnd 2‘23 
of the Penal Cole fund undor !io others) con¬ 
verted proceedings before tho oflicers men- 
tioued therein, which .are not judicial proceed¬ 
ings ordinarily, into judicial procee lings. ” 

In In re, Harmukk Rai Dulichand 
(2) the question arose whether an In¬ 
come-tax Officer is a Court. Kankin, 
C. J., observed : 

" It has been said that tho Incomo-t.ix O.h- 
cer must proceed in a judicial manuer and 
S. 37 has been mentioned in this connoxion. 
Pundamentally, no doubt the Income-tax Oiii- 
cor must proceed in a judicial spirit and come 
to a judi cial conclusion upon prooerly as* 

(1) A. I. R. 1327 Cal. 721=5-5 0*1. 423. 

(•2) A. I. R. 1023 Cal. 537=10 Cal. 39 (3. B.). 
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coi'tAinoil f;icts tlir.iipli I. wo'iiM p.iti: ou; 
th.ib tlie Itti;oin"*tiT --r i? nob Ooiir:,, h.-> 
ha? noi the pr ).•••• l.ir.; of a Co'j't. nii'l h' is 
bo some cxt.ot>c a p.u-y fs' Ju ij:-.-in Itis cwa 
case. ” 

iti Molui'li'r (ht’iC'ih V. S.Yi-i'tiirij of 
(-‘jj tluMiuc'tion v; IS \vjif*tht’r :iii 
ollicer ii'-ting iiniicr tlu; Sol L'u.scoms 
Act, J87S, ;uul ■.uljudicat.inp on the (juc-s- 
tion wiiobiicr a cei'tain piopcrty was to 
1)0 coiiOscatcil was a Comb and it was 
held that ho was not a Court, Sir Nor¬ 
man Macleod, C. J,, observed : 


” I have no donhfc that the Collector, who 
is not linnnd to ailjndgo on confisr'itiuu and 
poDalty as if the matt'.M- wis procccdini^s in a 
Court of law according to the provisions of 
the Civil or (.>1)1111111 Procedure Code, dealt 
with the various stitcmcnts before hi:n in a 
careful ami judicial in inner. ” 

The (|uestion ai^ain arose for decision 
on a reference in Comrnr. of Income, 
tax, Maihas v. d/as-ve// k Co. Ltd. Mad. 
ras (4) wlunc the question icfcncjcl was 
wliether the decision of an Income-tax 
Ollicer in a previous enquiry constituted 
the matter res judicata and tho Full 
Bench answered the question in the 
negative. Though there is no discus¬ 
sion in the judgment of this question 

as tlie Jiulge.s evident]^ thought it was 

not argucahlo it cannot bo said that 
because no reasons are given in the 
judgment the opinion is nob binding on 
us. It was an answer to a question ro- 
ferrod and not merely obiter. 

Reference lias been made bo In rc, 
Nataraja /bjijar (o), where the question 
was as regards tho power of the High 
Court to issue a writ of certiorari against 
an Income-tax Officer who instituted 
criminal proceedings under S. 476, Cri- 
rninal P. C. Sundara Ayyar, J., was of 
opinion that the Higli Court has no 
jurisdiction. Sadasiva Ayyar, J. was of 
opinion that tlie High Court hail juris¬ 
diction. There are some observations in 
the judgment of both the learned Judges 
which, it is argued, support the conten- 
tion of tho petitioners that the Income- 
tax Officer is a Court. The facts were 
that the Income-tax Officer issued a 
notice under S. 476. Criminal P. C., to 
show cause why the petitioner should 
nob be prosecuted for making a false 
statement. 


Section 37, Income-tax Act, states 
the proceedings under Ch ap. 4 whicl 

Bom. 7a2 

(4) A. I. R. 1929 Mad. 453 (P. B.) 

(5) [1912] 86 Mad. 72=23 M.L.J. 393=1( 
765=(1912) M.W.N, 1012. 


fer to assessment should be deemed to be 
judicial proceedings within the meaning 
of Ps. Itn and 228,1.P.C. So that, where 
proceedings are sought to betaken for 
perjury it may well be contended that 
so far as the proceedings are concerned, 
tlie Income-tax Officer should be deemed 
bo bo a Court attracting the provisions 
of the Code as regards revision and ap¬ 
peal to the High Court. So far as we 
can see, the question was not raised nor 
was it necessary to be raised as to wh*e- 
ther an Income-tax O0icer was a Court 
when he assessed parties to income-tax. 
Tlio contention of the petitioner was 
that the Income-tax Officer in determin¬ 
ing the appeal did nob act as a Court, 
that he had no jurisdiction to pass an 
order under S. 476, Criminal P, C., and 
that even if ho was a Court, ho had no 
jurisdiction bo pass the order long after 
the proceedings terminated. The Public 
Prosecutor stated that there was no 
power in tiie High Court to issue a writ 
of certiorari for various reasons. It was 
unnecessary for the purpose of that case 
to decide whether an Income-tax Officer 
proceeding to assess an assesses was a 
Court. And if the observations of the 
learned Judges can be said to lay down 
any such broad proposition wo would 
respectfully dissent from it. 

In this connexion we may state that 
the Income-tax D^artmenb has been 
held in England to be only a department 
of the executive and nob to be a-Court 
of Justice. 

In Local Government Board v. Arlidge 

(6), Viscount Haldane, observed : 

“My Lords, when the duty of decidingan 
app3al is imposed, those whose duty it is to de¬ 
cide it must act judicially. They must deol 
with the quQstioQ referred to them without bies, 
and they must give to each of the parties 
opportunity of adequately presenting the 
made. Tha decision must be corao * 
spirit and with tbs sense of responsibility o » 
tribunal whose duty it is to mete out justice. 

But it does not follow that tho 
every such tribunal must bethosamo. 
case of a Court of Law tradition in thiscou 
try has prescribed certain principles to wbic 
in the main the procedure must conform- » 
what that procedure is to be in detail must a 
pand on the nature of the tribunal. - ; ' 

VVhen, thoreloro, Parliament entrusts it 
judicial duties. Parliament must betaken, 
the absence of any declaration to the contra y. 
to have intended it to follow the 

which IS its own, and is necessary if it is o 

capable of doing its work eff9ctiV3ly^"_____^ 

^(6) [1915J A.O. 120=31 L.J. 

R. 67-2=12 L.G.R. 1109=79 J.P- 9^-“" 

L.T. 905. 
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Tjord Shaw observed : 

Tho NTords ‘iia*;iir.\l justice’ occur in 
mouts rtud somotiiuos in judiciul pronounce* 
moots in such casos. My Lords, when con* 
Trftl admmis^rabivo Board do^ls with an appeal 
from A local authority It must do its best to 
act justly, and to reach just ends by just 
means, if a statute proscribes tho moans it 
must employ thorn. If it is loft without ex¬ 
press guidance it must still act honestly and by 
honest means. In regard to these certain w.ays 
and methods of judicial procedure may very 
likely bo imitated; and lawyer-likj methods may 
nnd espscial favour from lawyers. But that 
cho judiciary should presume to imposo its own 
motbols oil administrative or executive olVicers 
is a usurpation. And the assumption that tho 
mothods of natural justice are ox necossitato 
those of Courts of justice is wholly unfounded. 
This is expressly applicable to steps of proce¬ 
dure or forms of pleading. In so far as the 
term ‘natural justice’ means that a result or 
process should be just, it is a harmless though 
it may bo high sounding expression." 

There can be little doubt that Income- 
tax Officers in conducting enquiries have 
to act judicially and to exercise their 
discretion not capriciously but on re¬ 
cognized judicial principles but that 
avould nob constitute the officer making 
tiie enquiry a Court. 

Reference has been made to Hill v. 
Clifford (7). In this case, the General 


not support tho ront.ont.ion that tho 
Coiiiu-il \va-! a ('oiirt. ;\s ii'p, ii ils si .ilii ■ 
lory hodios ipta-'i luilinal 

fuMotion, tho law is 1 'la'nl i’l Ilals- 
hnrv's livws of Ihiplanil p. 

rilc of li, r h • < 

Keoii In* t.!i' •! ; i ^ i oi 

nil trilMuiiI-? hiv,* ju ris li.**.11111. \sli' 'In r 

1 >V tho l;isv i»f rs, or hv (-11 ‘ t*-Mi -riv 

of ur hv tho \:K\y of tin* rMimt.ry 

xvlioi?* trihiiuNtlv' 1 mv»\ tt[‘ \\\i\ )>• 

l>rosuin*il from tlioir li iv * : nhmi'o‘ I 

thomselvos."’ 

In para. -’lOT it is ohsoivoil : 


“ Tho pri lu-i plo "f f-nncliisi v-iirp': hi'i li.rn 
applied to dii'isioiis not of roi’or i in nniii Ti-ti •: 
cases, of which the following are ex.inipl' S : a 
sentence of expulsion p.issod In a t'oikge ; ol 
deprivation by a College Visitor ; of trustees 
dismissing a sehoolin istor ; :iu order of the 
Goneril >lcdical Council ; the award of an 
arbitr.itoi. So orders of Coiumissioiicrs of ser- 
versfnot made b'bween the pirti'S litigviit) 
have been held admissildu as ovidonec of repii- 
tition, on tho express ground that they wer*' 
adjudications of a Court of competent jiirisdic* 
tiou over the subject niattor." 


We arc of opinion that an Income-tax 
Officer proceeding to assess an a-^se.ssee 
after making an eiKjuiry as contem¬ 
plated by the Income-tax .-Vet is not a 
Court and that it canuob be said tliab 


Medical Council acting under tho powers 
of the Dentists Act 1878, made an order 
directing that the name of one Clifford 
should bo struck off the Register of Den- 
tistson the ground that ho had beenguilty 
of professional misconduct. Thereupon 
his partner gave notice determining the 
partnership. Suits were filed bo deter¬ 
mine the validity of the ncticc and the 
order of tho Medical Council was ten¬ 
dered in evidence. Warrington, J., re¬ 
jected it and decreed the action of tho 
plaintiff. It was held by Cozens Hardy 
M. R. and Buckeley, L. J., that tho 
order was admissible as prima facie evi¬ 
dence of tho fact that Clifford was 
guilty of acts unfamous or disgracoful 
in a professional sense. Tho President 
Sir Corell Bavness was of opinion that 
the order was admissible as evidence 
and conclusive evidence of the fact that 
tho defendant’s name bad been erased 
from tho register by order of the Coun¬ 
cil against the defendant for some pur¬ 
poses other than the truth of the fact of 
misconduct to show the grounds upon 
which it was made. All that this case 
decides is that the orders of the Medical 
Council is re levant evidence. It does 

<7) [1907] 3 Ch. 236=97 L/fi 266=76 L J. 

Ch. 627=23 T.L,B. 601, 


the doctrine of res judicata applicable to' 
the decisions of civil Courts applies. 

In this connexion we may refer to 
two cases one cited on behalf of tho 
petitioners and the other on behalf of 
the respondent. 

Reference lias been made by Mr. 
Krishnaswami Iyengar for tho petition¬ 
ers to Ilniistead V. Cotnntisfiioners of 
2'a.ration (8). The question there was 
whether the bonoliciaries wore joint 
owners. The High Court in a previous 
assessment proceedings had held that 
six deductions of to,000 should be made 
on that footing. In the subsequent year 
tho Commissioner allowed only one 
deduction contending that the beneficia¬ 
ries were not joint owners within the 
meaning of the Act. Upon a case stated 
the Court in Australia upheld the con¬ 
tention that only one deduction of 
t5,000 ought to bo made. But their 
Lordships of the Privy Council reversed 
tho decision on tho ground that tho 
previous proceedings estopped the Com¬ 
missioner from contending that only one 
and not six deductions should be made. 
Reliance was placed on the following 
passage in the judgment of Lord Shaw. 

(8) [1926] A. C. I5b. 


Madras SaM’.ai ai)>( a v. C 

“ V^^rv iUMnrr' ''i «5 nuili'^ri* ii'S w t"' rcf^'rrc^l 
in. In tho ii i* f tlu'ir I.i. r Kliip' It 

t!iat tlin niirni-^inri *•{ :i fact 
fiinJainoua! to tiu* ir^-i^inn :itiivo< 1 a- nmiv t 
1-c wi^hdjMNVh ir.vl a lin^ution 

with a ^i^•v<* of oh* i in in;: nv^fhri ju<lf:ninnu 

I p 01 x niff'O^'nl ;i-*un'piiini oi f u.*t ; 
t\](‘ F.um* |>i’inci[>l ' appli only to in orro* 

noons ad?ni'*-:»-n (ix fnin1.Mn<ntn I fxr*. l»nt lo 
an 0 * n: tn 1 ral rjnnli- 

tv of lli.it :'.ro pTirii’*** ! lo 

hi‘yin fr^'sh 1;M^ a'i< n • Wrc in«5 > of n^w viows 
tln.’v inav otl^•r^ull <4 thi law cf tin* case, <o* 

now wliioh tln*v nro^^^nt as to what 

* % 

slum ill 1)0 tlio [nop'r ;M)[ireli''iisioti l)y tin' Couri 
of tlv lot; il i\?ult oif-h-r of tlio l•(.n.•*.ruc*•ion of 
til'' (lociinu'iits or tli? of c 'K lin ciroiiin- 

stanou'^ • • * • _ 'I'liiroly. tho e.iino 

princi[)I'' nain''ly, tint ' f S 'tticp to roft ripliM 
cf iiti;.' 11 'ts, appli 'S to t!).'^ 1*0 whi'i'ii ii point. 
finKiain'iit 1 1 to tlio 'Icei«ion, t ikoi\ or aF'Himo'l 
l>y tin'[)| II ntiIf ari'l tr.iv.'mMo ly tho tli'fc'i- 
lia-^ ii"' triV’'r).'.l. in fh\t c.n'> 

ai.«o a'lof.Mi'i ii-t is l.i'.iiii |i;, }ii<lpiii.?nt, 

.lUlioiipli i' iiii> trno om npli tin*. snbJo* 
(piont tiylit or inyMinity iniplit pnpgcst forao 
trav.'T.o-! wiiii'li h.id not f.ik-jn.” 

Fur the (’oniniis^ioner of Income-tax, 
icl'eu iiye has iiecn made to Broken TIill 
Pr-})} i, tar!! Co. Broken Hill Munici- 
pal Coiinril (D), the question related to 
the valuation under the Tiocal (iovern- 
ment Act, of Now Foutli Wales. 
Theio was an adjudication as to valua¬ 
tion for a previous year and the ques¬ 
tion arose as to the valuation for the 
subsequent year. Tiie iioint of res 
judicata was raised on the ground 

that tlio adjudication hy the Court for 

the pievious year would ho conclu¬ 
sive as regards tlio subsequent years. 
Lord Carson in rejecting this contention 
stated: 

■‘It was also contended before tbi.^ Board on 
behalf of the roppondents that having regard 
to the said decisions of the High Court of 
.\uptralia the question riiscd by this appeal is 
res judicata as bvitween tlio appellants and the 

rcspondoiits, and the appellants .are estopped 
from contending that such decision of the High 
Court of Australia is wrong. It has been poin¬ 
ted out that no such epustion was raised or 
pleaded either boforo the District Court or the 
Supreme Court in Kew South Wales, nor has 
thero been any acljudicatiou or finding upon 
it. fhero 18 , .howevt-r, no substance in this 
contention. The decision of the High Court re¬ 
lated to a valuation and a liability to a tax in 
a previous year, and no doubt as regards that 
year the decision could be disputed. The pre- 
present case relates to a new question, namely 
the valuation for a clifieront year and the liabi¬ 
lity for that year. It is not eadom questio, and 

apX'™ judicata cannot 

Tho piiiieiple to be deduced from these 
U^o^casesjs th^w^^ere the question re- 

(9) [1926~] Arc. 04*. 
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lating to assessment does not vary ■with 
the income every year but depends on 
the nature of the property or any other 
question on wliich the rights of the par¬ 
ties to he taxed are based, c. g., whether 
a coitain i>roperty is trust property or 
not it lias nothing to do with lluctua- 
tion< in the income, such question, if de¬ 
cided Ity Court on a reference made to it 
would be res judicata in that the same 
question cannot be subsequently agita¬ 
ted, Ilut if the question is decided by a 
Court on a reference which depends upon 
considerations which may vary from 
year to year, c.g., the case in Broken Hill 
Pr' priclarn Co\. Broken TIill jl/i/?!ic/- 
pal C> uncii (9) in which the average 
valuation liad to be taken, thero could 
1)0 no question of res judicata. 

The next question is whether even as¬ 
suming that the matter is not res judi¬ 
cata, it would not create an estoppel 
by record against tho Income-tax Ofli- 
ciaU, 

In this connexion the argument of Mr. 
Krislinaswami Iyengar, is that even trea¬ 
ting the Income-tax ,Officials as a quasi 
judicial body and not a Court, the prin¬ 
ciples of natural justice and expediency 
ought to prevent Income-tax Officers 
from going back on their previous deci¬ 
sions. Reference has been made to the 
passage in Halsbuvy’s Laws of England 
I have already quoted. 

It seems to us that where Income-tax 
Ofllcials have after enquiry proceeded to 
assess the assesseo on a certain basis, 
though they may bo entitled to reopen 
the enquiry they cannot arbitrarily 
change the assessment simply on the' 
ground that tho succeeding officer doesi 
not agree with tho preceding 'Officer’sj 
finding. The position is just like the 
tion of any two parties who have pw* 
ceeded on a certain basis in their rela¬ 
tions. It may be open to one party to 

reopen the matter. Bub if he wants to 

do so, there should be facts which wouldj 

entitle him bo do it. If fresh facts come 
to light which on an investigation would 

entitle the Income tax Officer to comei 
to a different conclusion from that of 
his predecessor, we think he is entitled 
to reopen’tbe question. But if there 
are no fresh facts, it is difficult to see 
how ho can arbitrarily go'behind the fin¬ 
ding of his predecessor. Tho same prin¬ 
ciples of natural justice or judicial deal- 


1930 


SanKARALINOA V, COMMR. OF Incomf.-tax (FB) 


Madras 215 


iug which Courts impose upon Income- 
tax OlVieevs would prevent them c:\pri- 
loiously setting asido the orders of their 
predecessors based on enquiry. In the 
present case if there were no fresh facts, 
we do not tliink the Income-tax OlVicer 
can simply say that lie would not bo 
bound by the order of his predecessor 
affecting a question like the present, 
namely, whether a certain sum is the 
capital of the firm or a loan. But if on 
investigation any additional facts come 
to his notice wliicli he considers suth- 
cient, ho would bo entitled to act upon 
that additional information and wo do 
not think the Courts of jusbico can in¬ 
terfere. If there is evidence on whicli 
he could have acted and it is not for the 
Court to constitute itself into a Court of 
appeal and see whetiier that evidence is 
suflicienb or insufticiont. 

As regards the question as to the 
power of the Income-tax Oflicer to de¬ 
mand the production of accounts beyond 
three preceding years the provisions ol 
Ss. 22, 23 and 37 have to bo considered, 
The contention for the petitioners is 
that in no case can accounts for over 
three years be called for whatever may 
be the nature of the enquiry. For the 
Commissioner of Income-tax it is con¬ 
tended that the limitation as to three 
years applies to cases where the officer 
proceeds to assess under S. 23 (4) and 
that in other cases the Income-tax Offi¬ 
cer is not precluded from calling for 
evidence. 

Sections 22 and 23 deal with the 
return of the income furnished by the 
assesseo for tlio purpose of being as¬ 
sessed. Sub-S. (2) empowers the In¬ 
come-tax Officer to servo a notice upon 
the assossee requiring him to furnisli 
within the period specifled therein a 
return in the proscribed form of his 
total income during the previous year. 
Sub-S. (4) enables the oiheor to require 
the assesaoe to produce such accounts 
or documents as the officer may require. 
So far as the accounts are concerned, the 
proviso says that the Income-tax Officer 
shall not require the production of any 
accounts relating to a period more than 
three years prior to tho previous years. 

Section 23, sub-S. (4) deals with cases 
where tho Income-tax Officer is empower¬ 
ed to make an assessment to tho best of 
his judgment and it says that he can do so 
if tho asscBsee fails to make his return 


under sub-S.(L) or snh-S. (2), S. 22 as 
t!io case mi>’ bo. ov faiU to with 

all tho tonus of llio notice i-suod iindof 
su b.S-{l)of tho siino si'iddon, or hav¬ 
ing mailo a return f.iil-i to cunplv with 
all tho terms of il’.o notice i>uii .1 uii'h'r 
sub-S. (2), S. 23, wltieli refers to I he a[)- 
peavance of Ibo pois.m sulunitLing i.hc 
I'ctuin at the oIVico ol the Jni’oin''-ti\ 
Ollicor and tho prodiieldon <‘f aiyovi- 
donee on which sneh ihm on nuv loly. 
Under snh-S. (2), S. 2 !, it is t!i" evi lon -e 
wliieli the assossee has to rely on t;u‘. 
is required to bo inoduecd. 

Section 37 refers to the power to tike 
evidence and cnipowors tho olfucr fo 
enforce tho attendance of any pi'ison. 
and to examino him on oath or atViriin- 
tion, to compel the production of doeu- 
iiicnts and to issue commissions for tho 
examination of witnesses. 

Reading these sections together wo' 
think that the proviso to sulpS. (1). 
S. 22, when road with S. 2h sub-; 
S. {•!), only limits tin) power to call 
for accounts for more tlian thv-'eyoirs 
prior to tho previous yoir. wlum the 
Income-tax Officer has to milco the as-' 
ssssment to tlio host of his judgment, 
where the conditions mentioned in suli- 
S. (4), S. 23 exist. Where, however, 
during tho course of an enquiry the 
Income-tax Officer is not going to make 
the assessment to the best of his judg-, 
mont owing to want of material but; 
proceeds to make an enquiry as vegardsj 
the truth or otherwise of the alloga-i 
tions made by the assesses in his return 
in order to dotermiiio wiioUicr the 
assesseo lias undo out his allegitions,' 
tlioro is nothing to prevent tho Income- 
tax Officer from retiuiring the assesseo 
to produce any evidence including ac¬ 
counts. I will bo unreasonable to sup¬ 
port that where, for example, an as- 
sessoo claims certain deductions and tho 
Income-tax Officer wants to make an 
enquiry into the truth or otherwise of 
tho allegations, it is open to the assesseo 
to refuse to produce any accounts be¬ 
yond tho three years fixed in tho pro¬ 
viso to sub-S. (4), S. 22, and require the 
Income-tax Officer to come to a decision 
on the materials afforded by the three 
years’ accounts. 

As regards tho presumption to be 
drawn from tho non-production of the 
accounts books, wo think the case will 
be governed by S. 114, Evidence .^ct 
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Jilt.':. f.L:) ;u:<1 (li) r.-!rr to cAS-.'S <)t iion- 
jiic.'S,' :i‘>ii ot ait'l (lociiniGiit'^ 

and i- iii'aI to a'j'^wcv 

W line an it iiudt' nnd'-r 

S. L'UI) it diMii'idt- t'> snr how an 
Inc' iin'-tax Olfna-r can call lor t he I'l'o. 
(Ini'fion ol I iioio lioyon l the 
rifled in tho provi-'O to S. '.'.2 and tlinn 
>Iia\. an advr)'';-' infcr. Mco I'nv tiio [inr- 
|iO.'i ot 1 cnal a-?-:c-;-;mcnf. 11- will re illy 

lie defeating the* pioti'cLion given hy 
S. 2’2{l). ]>tifc where the accounts are 
called foroiherwiso than for tint pur- 
pcse, there is no reason why the pre- 
simiption should not he drawn as in any 
ordinary case. 

In this case the accounts were called 
(or during the course of the ennuirv as 
to whether the dolin.-tion claimnl l)y tlie 
asscssee should he granted or not, and 
wo think that the Incoroe tax Oftk-cr 
was entitled to draw an adverse infe¬ 
rence swing to the non-production ol 
the account hooks. It is a question of 
fact whether the books were available 
or not. The asscssoo says they were 
lost or destroyed but the Income-tax 
Ofiiccr docs not believe it. It is not for 
us to say whetbor the Income-tax Oniccr 
was justified or not in liis conclusion. 

This disposes of all the points argued 
before us. The petitioners will pay the 
respondent Us. 2^0, for costs. 

iMhs./v.s, li'-fcrenci' nn^uercil. 

A. I. R. 1930 Madras 216 

CURGENVEN, J. 

Hanganaiiaki Bai Amvial —Defendant 
—Petitioner. 
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B. Shivarama Diibay and another- 
Plaintiffs—Respondents. 

Civil Revn. Petn. No. dlG of 1929, De 
cided on 7th October 1929, from ordei 
of Dist. Judge, Madura, D/. 5tli Januarj 
1929 in Original Suit No. 2 of 1928. 

(a) Civil P. C., S. 115—Revision lies on 
preliminary decision over jurisdiction. 

A decision upon a preliminary issue rclatinc 
to jurisdiction is open to revision under S. llo 
A-L R. 1928 Mad. 410; A. I. R. 1925 Mad, 701 
and 3 j Mad. 195 (F.B.), Rd. on. 

j c. . [P 21(50 2: P 217 Cl] 

A Religious Endowment 

Act (1927J, S. 73 (1)—Religious endowmeni 

not regarding muth or tempIe-No provisior 
exists for removal of trustee of such endow 
raent in S. 73 (1). 

There is no provision for appointing or re^ 
moving the trustee of a religious endowment 
which 18 neither regarding a muth ot a temple, 


i'l S. 7A (1). nor decs the Act make such a pro- 
•.isi-i.i .-l- .where. [P 217 0 2] 

(c) Madras Hindu Religious Endowment 
Act (1927), S. 73 (IJ (d)-Scope. 

i.'I'.ii'' (1). S. 73 (l) does not enable the iu- 
'Aitnu.iii of any suit of a class unprovided for 
liv flv' rest of the section. [P 217 C 2] 

(d) Madras Hindu Religious Endowment 
Act (1927), S. 77—Endowments, part religi¬ 
ous, part secular—After allocation by Board 
such endowment is controlled by Act—Trust 
before such allocation is governed by Civil 
P. C-. S. 92. 

The en.^'ct cf S. 77 is to keep outside the 
op'ration <>f tho Act any endowments, p.irt 
religious, part secular, in respect of which tho 
Bo.ird lia^N uot made an allocation to religious 
uses; when that has been done the portion 
allocat.'d h'colues religious endowment amen* 
able to tlic provisions of the Act and until it is 
done, no portion is so amenable. If this be so, 
S. 73 (2) dtcs not take the trust out of tho oper- 
.ation of S. 92. Civil l\ C. [P 216 C 1] 

P. 2i. lUunahrishna I'jer—lov Peti¬ 
tioner. 

P. Ji. Gannpathi Iijcr and K. P. 
PiDichapaijf .^nn —for Respondents. 

Judgment.—Two trustees of a cer¬ 
tain charitable and religious trust sued 
tlieir CO- trustee for removal and for ac¬ 
counts in the District Court of Madura. 
The learned District Judge framed two 
preliminary issues with the first of which 
only wo are here concerned. It runs 
thus : 

Whether tho suit is maintainable under 
S. 92. Civil P. C., or under S. 73, Madras Act, 
2 of 1927 ? ” 

This Civil Revision Petition has 
been preferred by the defendant against 
an alTirraative finding upon this issue. 

It is objected that a decision upon a 
preliminary issue relating to jurisdiction 
is not open to revision under S. Il5i 
Civil P. Cl. The familiar argument in 
favour of revision is that if the peti¬ 
tioner is successful the trial of the rest 
of the suit w'ould be saved, and th® 
special objection to it is that if tliepef** 
tioner waits until the suit has been diS' 
posed of he will have a right of appe^' 
The subject has come up most frequently 
in connexion with court-fees and a ques¬ 
tion of this kind was dealt with by 

Bench of this Court in Kulandai Po"' 
dichi V. Ra7nasivami Pandia (1). 
argument based on the eventual alter¬ 
native of an appeal was considered 
was not deemed of sufficient weight" to 
preclude revision. Two other reported 
cases relate to a preliminary issue of 
j nrisdictinn. one decided by Krishnan. 

(1) A. I. R. 1928 Mid. 416=31 Mid. 664. 
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Janardhanan v. Veiujhcse (2), and the 
other the Full Bench case in Atchayya 
V. SeetharamacManh-a liao (3) whore an 
appellate judgment whicli decided such 
an issue came up for revision. I think 
jit must be said tint tliere is now a course 
;ot decisions in favour of interference 
sudioiently marked to render it undesir- 
;able that a single Judge siiould take tiie 
opposite view. 

Turning to the merits, the trust was 
created for a number of spociliod jmr- 
poses, some secular and some religious, 
and the question whic'u first arises is 
whether sub-S. 2, S. 73, Madras Hindu 
Religious Endowments Act, takes tho 
suit out of the scope of S. 92, Civil P. C., 
and if so, wliether power to institute 
such a suit is derivable from sub-S. I of 
the same section. The learned District 
■ludge holds that S. 73 (2) is a bar to tho 
application of S. 92 but he finds himself 
able to bring the suit within the scope 
of S. 73 (L). 

Assuming the trust to be a * religious 
endowment ’ as defined in the Act this 
view of the efioct of S. 73 (2) is clearly 
right and accordingly, in the words of 
the subsection : 

no Buifc in rospoct of such admiiiis6r\tioa or 
raanagoraent Bhall bo instituted except as pco* 
vided by this Act. ” 


Admittedly S. 73 (L) is the only pre 
vision of the Act which can authoviz 
such a suit. Under it: 

Tho Board of Committoo having jurisdii 
cion over any muth or toinplo or any p®rsc 
having intorost and having obtained the coi 

sent of tlio Board may institiitn a suit . . 
and the first question is whether tl: 
plaintiffs in tho present suit satisfy tii 
description. To satisfy it, it must 1: 
held that they are ‘ persons having ir 
torest. ’ This phrase is defined in Cl. 1 
S. 9 as follows : 

(a) in the case of a muth a disciple of tl 
muth or a poreou of tho religious porsuasion I 
which thi muth bolongB, and ; (b) in the cai 

of the distribution orgKc^ 

Accordingly the subject matter of tl 
■nteresb ,8 confined to a muth or a tec 
Ido The trust wo have to deal with 
certain y neither of those things, thoufi 

jt may be a religious endowment as d 

■■Sej^nL ^n.S. 9, only bv exten, 
Is! ‘^07. 


ing the meining of S. 7-J, tlioi'(‘for<'. and 
concluding that whoro it sp\iks of a 
imitli c»r a l('in[di* il in ly bo lakcn aNo 
to mean a religimi'; iMiddwmi'nf c.iw I hi' 
obstacle be ^ot over. Noi do d illn-nli y 
ariso only from the si it ntory driinii ion 
of person having interrst.’ V'lc.in tli'- 
jirovision that a suit may I"’ l-i’ought In 
the committee having juiisdiition over 
any muth or tein])lo I ho seeli. n would 
seem to contemplate onlv suit' lel aiim 
to such foundations. 1 eumol avoid 
drawing the same infereiua' lioin Ihe 
manner in which tho leliels ai<‘ se' 
forth. The first relief is ‘ apioint ing oi 
removing the trustee of a math or ex¬ 
cepted temple. ’ There is no jirovisioti, 
for appointing or removing the trustee 
of a religious endowment such as the 
present, nor do 1 find that tho Act makes 
such a provision elsewhere. Reliefs (li), 
(c) and (d) d») not, it is true, expressly 
coniine themselves to muLhs or temjiles 
but it isclilficulb to avoid the cnnelusion 
that by implication they do so. The 
learned District Judge has found himself 
able to bring the suit witliin the section 
by force of relief (d): 

" granting such further or otlior relief as the 
nature of tho case may require. 


A comparison of this section witli 
S. 92, Civil P. C., will show that the 
portion of it which sets out the classes 
of reliefs admissible has boon closely 
moulded on that other section. I am 
unable to hold that Cl. (d), S. 73., 
enables the institution of any suit of a 

class unprovided for by the rest of the 

section. Fully therefore as I agree with 
the learned District Judge as to the 
canons of construction to bo adopted in 
a case like this, I must hold tliat S. 73, 
(l) cannot bo so construed as to cora-j 
prise suits of this class. Endowments! 
such as the present are dealt with to 
some extent by tho Act, as by Ss. 41 to 
44, but provision for suits such as tho 
present appeirs to have been omitted 
by oversight, unless indeed it was not 
intended that ^ch foundations should 
fall within tho definition of religious 
endowment. 

That a trust which has for its object 
the peiformance of subordinate services 
in a number of temples does in seneral 
satisfy the definition of religious endow- 
menthisnofc been disputed on either 
side For the respondents, however, tho 
point IS raised that this endowment is 


2IS Madras Ha.ta Rama v. TAKnuomN Sahib 

not. t'-.-iuiic Ulv :i religious endowment 

1)V vii'tno ol tli(> pvuvisiin'S ol S. i* Ol testator’s estale—E 
tho Act. rn'-iilesa niiml>cr of debt within meanin 

Keivk-= t!io U'list comi'ii^es siicli ol'jetts au cx-'-cutov has t 

assHlTlyny 1!C0 to t.av.U ,,,, tor's «Ute, 

Ihahmin?. maintainin.g a watei Annoxui 

in othev wr.vd-:. it-; objeefs while in iinly owing from 

religions are ako paiflv secular. Seo trom his a.yl I 

,i„„ 77 ,o..vi,i„.tl,al whoro 
meiit i' ol tin:; clviraciev tho Ih'.iul mis 

(Ictoiminc ss liat l-oilion of si;ch endow - Succession . 

mint -shall IjO alloeiitcd to I'diie.m’n-t use-j mlnistratof derive 
and then occurs this sentence : Court-Property v 

••ciR.;, norhou Anil tlior-nf-r lime of grant. 


1930 


•' Suoli 

jv5r:iou 

-h 

to bo a I- 


11 ]• 

tr.ition - 

hill 

;:v; 

thi? A' 

1) 


i(. apl 

AOais lo 

nv: 


is to hoep outside ill ’ opoia''ion ol the 
.'Vet any endowments narl r. lii;ious. part 
secul ir in icr-pcd; ol which tho l>oaid 
has not ma le an allocation to vcdiiiioiH 
uses. W h.'ii that has l.>ccn dono tlio 
portion allocitel becomes a loligious 
eud(<wm-‘nfc amcnahle to the provisions 
of the Act and until it is done thorefovo 
,no imitinn is so amenalde. If this bo 
so. S. 7:3 (2) does not take the trust out 
of the operation of S. ‘J2, Civil V. C. 
Accordingly while setting asido the lind- 
ing on llio lirst issue I remand tho suit 
for retrial upon tliat issue, tho point for 
considcvai'ion heing whetliortho endow¬ 
ment is or is not a ‘ religious endow¬ 
ment ’ l»y virtue of S. 77 of the Act. 
decision of which point will decide the 
question of jurisdiction. Costs to abide 
and follow the result. 

r.H.S./v.s. Suit reino.ndi'J. 
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Ramesam and CORNlSn, JJ. 

Uajo, 7vVi»ift—riaintit\‘—Appellant, 

V. 

FnkriifhJin Sohib&\u\ o//ie?'.s—Defen¬ 
dants-* Kespondunts. 

Original Side Appeal No. 52 of 192G. 
Deckled on 9th October 1929, from 
decree of Beasley, J., D/: 16tli Septem¬ 
ber 1925, in Civil Suit No. 62'3 of 1923. 

(a) Succession Acl, (1925), S. 211—Pro¬ 
perly vests in executor immediately upon 
testator's death. 

Tho executor derives his title from the will, 
and immediately upon the testator’s death hi.s 
property vests in tho executor, for the law 
knows no interval between the testator’s death 
and the vesting of the property. Whitehead v. 
Taylor, 10 A & £J. 210, Foil.-, Hewson v. Shel¬ 
ley, (1914) 2 Ch. 18, M. on. [V 219 C 2 ] 


(b) Succession Act (1925), S. 211—Execu¬ 
tor can admit and dispose of claims against 
testator’s estate—Executor can acknowledge 
debt within meaning ofjLimtationAct, S. 19. 

.\ti •“X-'-cutor has the power as legal represen- 
{.at,iv' to admit and dispose of claims agains: 
rlv.- ti'St itor's estate, when ho includes such a 
cliini in Annexuro B, Sch. 8, Court-feei? 
Ai't, as owing from tho testator and payable 
iroili his es'ate and hi may bo assumed to ac- 
Unowk'Jge liability of the estate for the deb; 
witliin th; mianing of S. 19, Limitation .ict. 

[P 219 C 2) 

fc) Succession Act (1925), S. 212—Ad¬ 
ministrator derives his title wholly from 
Court —Property vests in him only from 
time of grant. 

The po-ition of an administrator is differcDS 
from that of an executor. Tho formir derives 
his fitlo whollv from tho Court. Ho has none 
im:il t’.io lott'.'rk of administration are granted, 
anl the prap.n-by of tho doccasod vests in him 
only from the timi of the gt,int. Woolley v. 
I’hrh, 0 D .t .r I 741, R I 0 ‘i. [P 219 C2j 
^V(d) Limitation Act. S. 19—Acknow¬ 
ledgment by administrator is not m*®* 
effectual by subsequent letters of adniintf 
Iration—Such admission tends to dimunilion 
of estate—Succession Act (1925), S. 221. 

An act done by a p.arby, who aftorw.vrds bi- 
oims administrator, to bho prejudics of the 
c.staio is not mvdogool by tlie subsequen* 
administration : for it is only in thoss casi’’ 
wh;'re tho act is for tho bonefit of tho estate 
that tho r’litioa b*.ck osis'is. Morgan T'*® 
,na^,sEf.m.Rel.on. [P 220 0 U 

An acknowledgment of liability professed to 
be marb on bohiif of a accused’s esUte by a 
person whose power to nuke the ackaoffic g 
m.'nt solelv depends upon his being the ad* 
ministratoi-of tho deceased is not mado otiec 
tual bv his subsequently obtaining letters oi 
administration. Such an intermediate aos®- 

the admission that a debt is due from the 
oe.isid's ostito tends to tho dimunitioa o ^ 
estate. I i 

(e) Limitation Act. S. 

ment of liability by heirs of Maboiqed* 

prevents limUalioti. ^ 

Where an acknowlodgmonb of 
ma le by tUo p.-titionerr, for 
tiioir character of heirs, being the 
widow of a I\[ahomedan, the acknowl 8 
lus tho elioct of preventing 22 oG 2 : 

(f) Limitation Act, S. 21 ** 

ment by some devisees i» me* 

against others. k Kv some 

Among devisees an acknowledgmen agaiasi 
does not keip alive thoccoditors J‘6. -to 
others who have not authorisad the 
acknowledge liability on their oaha • ^ 

dham v. WallU, 10 Hare 217, Foil. L 

(g) Civil P. C.. S. 35 -Failure JO .P 
case properly in trial Court Co 
Court refused. 

Costs in tho trial Court were it «a* 

successful appellant on the groun’ pjopatly 

duo to his failure to present his -irtn 

in the trial Court that judgmoo* rp221®^^ 
against him. ^ 
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iV. S. Venkatarama hjei —for Appol- 

lant. 

Cornish, J. —Tliis appeal lai'^os Iho 
question whether a sint to rocovor 
money due on promissory notes against 
the defendants who are the sons, widows 
and a daughter of tho doccasi tl execu¬ 
tant of tho notes is barred by limi¬ 
tation. 

It appears that tho two notes in ques¬ 
tion were executed by one Ilajoe Imara- 
uddin on 10th January 1917 and on tho 
21st February 1918, for Rs. I,(i00 and 
Rs. 300, respectively. ImamudJin died 
in 1919. The plaintiff filed liis suit 
against the defendants on 4th September 
1823 to recover the amount duo on the 
notes. Tho suit was, therefore, out of 
time unless in tho meanwhile there bad 
been an effectual acknowledgment of 
the liability so as to give a frcsli start¬ 
ing point for limitation. It is alleged 
by the plaintilY, who is tho ai'p.el- 
lant before us, that such an acknow¬ 
ledgment is to bo found in a petition 
filed in this Court on 9th October 1019, 
for a grant of letters of administration, 
by defendants 1, 2 and 3 of whom 
defendants 1 and 2 aro sons and defen¬ 
dant 3 a widow of tho deceased execu¬ 
tant of tho notes. It is material to ob¬ 
serve that’S. 278, Succession Act of 1925. 
requires that a petitioner for letters of 
administration shall state in his appli¬ 
cation, inter alia tho right in which tho 
petitioner claims ; and S. 213 (1), Suc¬ 
cession Act provides that; 

If tho deceasid has died iat^sfcato and w.as 
• Mahomedan.adminis¬ 

tration of his cstatj may be granted to anv per¬ 
son who, according to the rules for the (iistri- 
ution of the ostato applicable in the c;vsa of 
fluch deceased, would be entitled to tho whole 

decoasod’s estate.*’ 

The potitionei’s hero, being tho sons 
and widow of tho deceased, were tho 
persons entitled by Mahomeden Law 
to the estate, or at least a part of the 
doceasod s estate, and were in conse¬ 
quence onbitLed to the grant, and a joint 
grant of administration was in due 
courso made to them. They, as re¬ 
quired by the Courb-fees Act, filed with 
their petition fora grant tho form of 
valuation proscribed by Sch. 3 of tho 
Act, stating in annoxuro A, tho assets 
of which the deceased was possessed or 
Jo which he was entitled at tho time of 
his death, and in annexuro B : 

ths debts owing from tin docoased and 
payobto by hw out of tho estate." 


Amt>nt^ fihcso ib'bl - w<“io shown t.hn 
anioimt.s duo cm (die | wo ) roniis'^ovy notc^i 
al'ovo iffi'ii't'd lo. Tills valiiatii'n f<nin 
on alhdavii oi is n’liniiid I'm-I In* 

pui'i'OSi' »if as'if'" iiiL* t.li'-' cull 11 .‘rr ] a V- 

ablo in >I'spi'cl- t)l I lu* 'inMil <if b-i! - i ■ < i 
administratdtm, ami nn!.il l lii- a] ] i "] i;. 
alo fen iias l-ocn jaid no ;n-int i an In 
issued. Tho (im-stion In [ox- ns is 
wlu’Mier the inrlusi<m of (he ileM'- in 
annextuirt B amoiinls to aii a'-l.'m v. led'.;- 
mont of lialdlity in u -p-ti »1 tl.r li’I I 
so as t.o cxtor.d tlic p«'i iod I'l liihllaiaa* 
for tho plaintill'.s soil. 

There can, wo think, bo no doid I that 
tliat when an executor in his jictilioir 
for prcdialo iiulmlis a debt ow ing b\ 
his testator in annexurc B. he niix.fc lo 
dec-ine<l ti") aiknowleilgo lial-ility for 
that delit in his eaiaeily of b';;a! vr- 
prcsenlativo of the decea'^ed. This 
arises from his positidn of executor. Tlu' 
executor derives bis title jioni the will. 
Immediately U] on the ti'-le.ioi s deatl; 
his pi'ciiortv vests in the cxcci'di r, !ia 
Iho law knows no intiival Iclwcrn li;o 
testator’s death ami the vetting of the 
property : \\'hil<’’ COil v. lonlor (1). it 
follows tliat before and witliout olTdi!- 
ing probato tlic executor may do most 
things wliich appertain lo his (fllco : 
thus, ho may take possession of tlio 
testator’s property; l)o may pay, or take 
releases of, debts owing from tho estate; 
and he may receive or release debts 
which are owing to it: Williams on Kxc- 
cutors, Vol. 1, p. 2C0, 10th Edn. Tho 
grant of prol'ato does not give liim Ids 
title; it makes ids title ceitain; //cjr.cfoj 
V. Shellei/{'2). An executor, tlierclore, 
having the power as legal representative 
to admit and dispose of claims against, 
tho testator's estate, when he includes| 
such a claim in annexiiie B as owingj 
from the testator and p.^yablo fromj 
his estate, may be assumed to^ 
acknowledge liability of tho estate for 
the debt. But the position of an ad¬ 
ministrator is very different. He de-j 
rives his title xvliolly from the Court.^ 
He liad none until the letters of ad-' 
ministration ai’e granted^ and the pro¬ 
perty of the deceased vests in him only; 
from the time of the grant: Woolley v. 
Clark iZ). Upon the issue of the grant,: 

~ (1; 10 A. & E. 210=2 P & DlW^^Jur. -lil 
=•9 h. J. 0. B. C.5. 

(2) [1914] 2 Ch. 13 TT 83 L. J. Ch. f.07 = 30 
3». L. R. 402=58 S. J. 397=110 L. T. 785. 

(3) 5 B & Aid. 744=1 D. A R. 400. 
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.,0 mM- r'l-.itiun 

.:\(k to ih-' il L'" O' III-.' (1 >k;oi''''Vs 'icxMi. 
S. Sii''cc~<ioa .V<A. 

■'L.'-f r? I'liiTni A' lA' n .-i.-Al' •]i.- a 1- 
mini-;''• o. ill ri'Ii’' '--I -lo: i*;: A- ‘li-‘ i.i 
r i‘.- ,1^1-:- a-:] illv - ;i ^li-' ' A III A- r,. - i >u lia-l 

liiLii f:iaiit "1 a*' r!i'> in. in- :i’ ’f 111- -k I 1‘- 

lint ail act. Hoiu' I-y a ] ari.y who atter- 
waol-^ hec-iini''^ alinini-tia-.ui' to tho 
luviu'lic’' of 1 !]i‘ c<'-not tna-lii Jiootl 
hy t'lio >ul'Si'quenfc a'lniini-'tiation; lov it 
i'^oiilvin bho-ie c-a^o-i wh(‘r-‘tho is 

tov the honclit oi' the o-itato that the 
lolation hack exists: Mornnn v. 

Tk'-'hio's (i). And this piinciplo is em¬ 
bodied in S. 221, Succession Act, wliich 
states: 

“Litt.fcs of a'liniiii.«tr.itioii '1'^ reader 

valid aiiv intennodiitc ai-’s of th-? ailminibtr.J* 
lor ten-lia^.' to tli-'* diiuiinitioii or tlainag-i of the 
i iUo?t.ite's CS>;it j." 


In our Opinion, an acknowledgment 
of liability professed to be mado on be¬ 
half of a deceaseds estate by a person 
whose power to make the acknowledg¬ 
ement solely depends upon his being the 
jadministrator of the deceased is not 
imadc elTccbual by his subsequently oh- 
taining letters of administration. Such 
in intermediate act as the admission 
■hat a dobt was due from the deceased’s 
‘State would certainly tend to the dimi¬ 
nution of the estate. This was the 
ground upon whicii the learned trial 
Judge decided the case when dismissing 
the plaintifl’s suit as barred by limita¬ 
tion, and we entirely agree witli him 
upon this ground. 

Bub on appeal a new ground has been 
taken, namely, that the acknowledg¬ 
ment of liability here was made by the 
petitioners for administration in their 
character of heirs of the deceased, and 
the argument is that this acknowledg¬ 
ment has the elTect of preventing limi¬ 
tation. After the judgment in the suit 
the ])laintiff obtained leave from the ap¬ 
pellate Court to amend his plaint so that 
he might liavo an opportunity of putting 
forward his real case, which, in the opi¬ 
nion of the appellate Court, he had not 
done before the learned trial Judge. We 

have, therefore,'to deal with the appel¬ 
lant’s case, as presonted in his amended 
plaint. It is clear from the language of 
S. 218 (l), Succession Act, already re¬ 
ferred to, that the right to a grant of 

administ ration follows the right of sue- 

(4) 8 Exr302=a2 L. J. Ex. 152=17 Jur. 283. 


cession, and that in order to establish 
the riyht to a grant tlie petitioner must 
show Ih.it he is as an heir entitled to a 
shii'o or. the distribution of the deceased 
infccshitc's estate. It follows that this 
lioiiig the purpose of the description of 
the jictitioners defendants 1, 2 and 3 as 
I he sons and the widow of the deceased! 
in their api'lication for the gr<ant, tbeyl 
must be taken to have made theacknow-j 
ledgment of the liability for the debts! 
set out in annexureB in their character, 
of heirs. It is not suggested that any' 
otlier character was open to them, so we 
are not hero confronted with any com¬ 
plicated question of an acknowledgment 
made by individuals filling more than 
one character, The petition therefore 
contained not only an admission of as¬ 
sets, but the admission that the debts 
were payable out of those assets. .4s 
heirs the defendants could have been 
sued bv the plaintiff, and they would be 
liable for the debts of the deceased to 
the extent of the assets received by 
them a? heirs. This liability would in 
no wise be affected by the subsequent 
grant of letters of administration to 
some of them. The conclusion, then, 
at which wo have arrived is that 
knowledgmont of liability of the debt 
due to the plaintiff from the estate pre¬ 
vented the bar of limitation to his sui. 

The only other question is whether 
the acknowledgment of liability by d 0 - 
fondants 1, 2 and 3 serves to bind de¬ 
fendants 4 and 5. We do not think that 
it does. The acknowledgment by defen¬ 
dants 1 , 2 and 3 could only be offechre 
against the otlier two defendants i • 
could be shown that these two 00 
dants authorized them to acknow e g 
liability on their behalf. But it is 
that no such authority can be ' 
because at the time when the P® * , 
for administration was filed defen 
1 to 3 were disputing the claim oi 0 
dant 4 to bo the widow of .the t 
and of defendant 5 to be bis leg* * . 
daughter. And it appears 35 
xvritten statement of defendants » 
that the status of these 

notestablisheduntil22ndJulyl92 , 

a decree was passed by 
T. 0 : S. No. 21 of 1919. , ed 

in a testamentary suit which . 4 
from the caveat entered by j • igt. 
and 5 against the petition for a 
ration filed by defendants 1 
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Fohdham v. Wallis (5) it wa^? liclil tliat 
among devisees an acknowUnlginonfc I'v 
some did not keep alivo the fioditor’s 
right against others who had availed 
themselves of the statute of limitation. 
“Looking at the question upon principle ' 
said Turner Y. C.; 

"I do not 860 upon what grouiul, partu*?, who 
might have availed themselves of the sta'uto 
and have neglected to do so, can insist uinm 
contribution from other parties wlio liave sot up 
the statutei and have upon the footii'g of it, 
succeeding iu repelling the deinaml agiinst 
them." 

In these circumstances, weave unahlo 
to find any possible ground for holding 
that defendants 4 and 5 are liable on 
account of the acknowledgment of liabi¬ 
lity made by defendants 1, 2 and 3. The 
recovery of the debt as against these two 
defendants is, therefore, barred. Ko(o- 
rence has been made to an alVulavit 
sworn by defendant 2, one of tho ad¬ 
ministrators on 21st Octobor 1921, in 
support of his application to tlio Court 
for leave to sell, as required by S. 307 
(2), Succession Act, tho immovable pro¬ 
perty of the deceased for the liquidation 
of the debts. This can have no bearing 
on the question of defendant 4's and 5’s 
liability. For the purpose of S. 19 (1), 
Lim. Act, an acknowledgment of liabi- 
lity must be before the expiration of tho 
period prescribed for the suit, and at tho 
date of his application by defendant 2 
the suit on the two promissory notes'had 
already become barred against defen¬ 
dants 4 and 5. 

The result is that we allow the appeal 
against defendants 1 to 3 but dismis.s it 
as against defendants 4 and 5. There 
will be a decree for the amount due on 
the twopronotes with interest up to date, 
and with 6 per cent interest from date 
of the decree till payment, against de¬ 
fendants 1 to 3 to the extent of the as¬ 
sets received by them as their shares of 
the deceased’s estate. Defendants 1 to 
3 will pay the appellant the costs of 
this appeal. As there has been no ap¬ 
pearance on behalf of defendants 4 and 
0 to the appeal, we make no order as to 
costs in their favour. We do not give 
■ appellant his costs in the Court of 

first instance as it was due to his failure 
|i to present his case there properly that 
i lodgment was given against him. The 
l| pfaiPtiff will pay the costs of defendants 

tl852J lOHare 217. ^ 


-I ami .1 in (.In' I'ial (’cu;. l-nt ollu'rwi'e 
]>:irt ii'S will bo ir (li. i r nw n odsl <. 


P.15.S. V.S. 


.1 j I'l'il ' (J ’fnli-rJ 
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.1 >N. 0 . 

Doriiixami Tln'rar — ])i f.'miaul 2-^ 
Petitionor. 

V. 

Chiilnmhuiam l':i>'lli‘iy and nthrr^ - 
Potitionors—Kespdndoni-. 


Civil Revn. Poin. Km S2'.) of 


Decided on iTth Oofcaher 1929. 
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order of Dist. Munsif, Mayavaram. 


Civil P.C.. 0.22, R. 3-Suit by benami- 
dar in his own name—Parties cannot be 
brought on record —Evidence Act, S. 115. 


If pirtios allow tlu'ir han.imidar to sue in 
his own iivine, and not in a re[)r''S.*n!::itivc clia- 
ractor, tli yv cuinot coni) in on hi'' d.'ath undiii' 
0 . 22, U. a': .1././.’• 1 )1S i'. C. 110. fh.l. ami 

17 M. L. J. uf,, nd. on. [p 2-22 C 2. 


K. S. Janannn.'t for rotitionoi. 

M. Siil'h-n-tijit- Iji'i ami .S'. /’'»'?•*,r(- 
paficxa Sa\tri -for l‘i.‘si>.)m-K*nl<. 

Judgment.—Pelil.ioncr is iloli'mbint 
2 in 0. y. No. IbU of 1927, ])isli i.-t, 
Munsill’s Court, Miyavarain. Tim i>lain- 
tilT died and respondents 1 to 3 ap¬ 
plied to he brought on tho rccoid as his 
legal representatives. They pleaded to 
bo entitled to be brouglit on because 
tho plaintiff had been suing in tho cha¬ 
racter of their benamidar and they are 
tho persons really interested in the suit. 
The learned District MunsilT has accept¬ 
ed their plea witliout addressing his 
mind to its merits. Ho simplv slates 
that having found the jdaintilT to be 
their benamidar tlioy are in bis opinion 
entitled to bo recognizod as legal re¬ 


presentatives. 

This recognition would ho under 
0. 22, R. 3. Sch. 1 “shaU cause tlie legal 

representative of the deceased plaintill 

to bo made a party.” And &. 2. Cl. 11, 
Civil P. C., defines what a legal repre¬ 
sentative is. It is not suggested that res¬ 
pondents 1 to 3 in law represent tho 
estate of tho deceased, but it is argued 
that the deceased sued in a ropresonta- 
tivo character and on his death tlie 
estate on behalf of which ho was suing 
devolved upon the petitioncis. flie 
phrase “ sue in a representative charac¬ 
ter ” does not convey any ambiguity to 
my mind. Whatever role a person open¬ 
ly assumes in a suit is tho character in 
which he sues. If a benamidar chooses 
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to siio ali^obir.o owner, ami U a-.ked 
in will*., uhiraeter ho sues, he will na- 
mumIIv si;.- ai alnoluto owner: to sav 
tlut he is saiiic; in tlio cliiraefcer of 
h(-iiiiniilar when lio assumes the lole of 
,il)soluio owner is sheer violition of 
plain lan^ui;4‘'- Iriivlly ne.:essai\ 

10 lilujitr the point. To tho question 
■ ill what chara-ti'f did you g.i to tho 
{am;v do’ss hall," the answer. ‘ 1 went 
as mysell hut I dressed up as Xapolcan." 
would he nonsense. 

It; is urged for I'Pfcit ioner th it S. 

Cl. LI. Civil 1’ C:.. Ins nothing to do 
with trustees who do not sue in a repre¬ 
sentative ohiraeter luit in their {-harae- 
ter of trU'teo on hehalt of tho trust; 
and w'icn a trustee di*“S tiie estate does 
not devolve upon tho lienelioiarv, as 
may he seen from S. 71, Aet 2 of I 
agree, S. 2, Cl. 11, Civil P. C.. in my 
opinion refers to suits in wliich a person 
is allowed to represent oLhors in a re¬ 
presentative capacity, and not to trus¬ 
tees, but since tho deceased plaintilY 
never appeared either as a trusteo or in 
any ropresentativc character, Init sued 
in his own right, tho point does not 
arise. 

The respondents rely on various rul¬ 
ings none of which are particularly rele¬ 
vant to tlio point in i sue. Gur Narn- 
ijan V. Sholdl Siitfj’i (1). lays down, 
what in those days is never disputed, 
that a bonamidar legitimately repre¬ 
sents the real owne*, is a mere trustee 
for him, ami if he likes, may sue in his 
own name in an action to which the bone- 
licial owner is no party. But it does not 
lay down that in such a suit tho trustee 
sues in a respresentative character. !*<?>?.- 
kalana-ranaiia Pillai v. Subhnm7nal (2), 
establishes that a suit to sab aside an 
adoption is brought by the presumptive 
reversioner in a representative cha¬ 
racter: 

“ the suit was brousht by fch? docoasod plaintiff 
as ropreKentiiiyin bis revorsioaary right the 
estate of the last male owner.” 

That is to say, the element of repvo- 
senbabion is inherent in the suit. This 
affords no parallel to a suit brought by 
a man in his own right. 

Supposing that the benamidav obtains 
.a decree and then dies, tho beneficiaries 
mnay claim to be his representatives 

(1) A. 1. R. 1918 P. C. 140=16 C.il. 5GG=46 
:I. A. 1 (P.O.). 

.(2) A. L R. 1915 P. G. 124=38 Mad. 406=42 
I. A. 125 (P.C.). 
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under S. i7, Cl. 3, Civil P. C.: Aisfctni 
Xaiiln v. Durovada Patrudu (3). The 
fact that although he did not sue in a 
representative character still neverthe¬ 
less they cnay claim to be his repre¬ 
sentatives, hardly advances the present 
argument, because' it has no bearing 
upon legal representatives as defined in 
S. 2. Cl. if. 

On the other hand Pe.riannan Chetliar 
v. haitijadu Fwddi (4), which is relied 
upon by petitioner is very much in 
point. If a principal allows his agent 
to sue on his behalf but in his own 
name, he cannot come in upon the death 
of that agent as the person entitled to 
continue the suit. 

In tlio same wav if parties allow their 
hcniiinidar to sue in his own name, and 
not in a represeatativo character, they 
cannot como in on his death under 
0. 22. K. 3, 

Respondents 1 to 3 are not entitled 
to be vecogni^^ed as legal representatives 
of tho deceased plaintiff nor-to bo 
brought upon the record in that capacity 
and to that extent the order of the 
lower Court is modified and the petition 
is allowed with costs to petitioner to be 
piid by respondents 1 to 3 both here 

and in lower Court. 

1’ H s.'V.ls. Pc titi07i dllowsd. 

”"3)'Arr Rris'jY'MTd.' ybs. 

(1) [1007] 17 M. L. J. lie. 
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Yekkatasl'bija Rao, j. 

Krishiia PaJatjachi —Petitioner. 

V. 

Vinaiiahasuamiii} Respondent. 

Civil Revn. Petn. No 637 of 1928, 
ded on 25th September 1929, from or 
of Revn. Divn. Officer, Kuinbakonso- 
d;. 17bh March 1923. ia E. P. 
of 1927. 

(a) Limitation Act. Art. 164 ip 
substituted service terminus a quo i* 

decree. ^ “/fKASU®* 

In the case of substituted service, n 

mons was duly served tho uot 

under Art. IfA is the date of the .^^ledce 

the date when it first comes to 

of thedefendaut: A. L R. 

on.] A. /. R. ms Mad. 653, 228 C 3] 

(b) Limitation Act, Art. 164 ^ , 

substituted service rightly j j-nth 
perly effected—Knovirledge of ^ 

immaterial—But otherwise time t 

date of knowledge. flta article 

In the case of substituted service -jabtiy 
lays down that when thej order i 
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mado aad fcbo sjrvice directed by the order is 
properly oltectod, krtowlodgo of the defeiul.tut 
is immaterial aud time runs from th-iditeof 
she decree: .l.f.R. l’V>7 Mil .1 1. It.-lOlS 
815 and .d.f.R’. 1921 La^t, 101, ll'l o„. 

[V 223 0 2 : 

Whore, however, an order for substituted ser- 
vice is improperly obtained, as bjing made oti 
insufficient material contained in an anplioa- 
Sion supported by affidavit, the siimmr)us can¬ 
not bo said to have been duly served within the 
meaning of Art. 1C4, and the time accordingly 
runs not from the date of the d'^crco but from 
the date whoa it first came to the knowledge nf 
the defendant. [P 224 C 1, 

M. S, Venkatarama lya —for Teti- 
tioner. 

K. S. Sankara Iyer —for Respondent. 

Judgment.—This case raises a point 
in regard bo the applicability of Art. 1C4 
Lim. Act. The defendant was seived by 
substituted service and a decree was 
passed on 20bh June 1927 against him 
ex parte. Ho applied on 6bh March 192«S 
for the setting aside of that ex parte 
decree. The question is, doss time run 
from the date of tho decree, or from 
the date when it came to his knowledge? 

Art. 164 runs thus: 

1 Thirty days from 
tho date of tho de¬ 
cree, or where tho 
summons was not 
duly served, when 
the applicant has 
knowlcdgo of the 
decree. 

Can it ho said that in every case 
where tho summons is sorvod by sub¬ 
stituted service, tho starting point is not 
the date of the decree but the date when 
it first comes to his knowledge ? To 
accept such a contention would be 
equivalent to holding that substituted 
service is in no circumstances duo ser¬ 
vice. There seems to be no warrant for 
this position. The Civil Procedure 
Code prescribes several modes of serving 
the defendant and one such mode is 
what 18 known as substituted service. 
It 18 impossible to hold that a mode of 
service prescribed by the Code is not 
duo or proper service. It is to be fur-• 
tlior noted that the words “duly served” 
which occur in Art. 164 are. also to be 
found in 0. 9, U. 13, Civil P. C. It enacts 
that where a decree is passed ex parte, 
the defendant may apply for an order to 
3et it aside; and the section proceeds to 

aay (I am quoting only tho relevant 
portion): 

If he eatiefies the Court that the B Jmmrns 


By a defendant, for 
an order to set aside a 
decree passed ex p.\rto 




\v.i<; IK.*, (V.ilv tb ‘ shill iivilj-.ui 

Ordvr Sv’.ting llj.; il.'.'i' 'L*. " 

1 (, when I lio d.'liMid xut is sorvi' l by 
Riib^tituto I R.Tvii-i‘ is to bn Ik'M tlu*’. 
tint lio i-; in no '-i-o " iluK- suiv-'d," 
wbab follow.''.’ I n.b'i' l.'nis iiovis nn, 
the ilcfond int' lii'innolv lo .[low 1 h 1 . 1 . 
sorvico was eiVo..*to 1 Iw itu'r'd - r 

vice and li'.' is (.•i.t il l'* i a - a in l'I .‘r oi' 
cour.so I'D ll IVO Iho n\ |iii'‘ dfH-r ■!. 
a^idc. This, apart lin;!i < v •.. 'r-) 
considora'. ion. sliow.s tliii 'h' '•"'.•int-- 
tion wlilcb 1 ii ivo loi'ii.''. ii., ;-v- 
\vord> " duly servo 1. " tan-t I * :- ' I. 
With all rospo-t. 1 t'v r'-i-o'- di-. ,;' • 

avitiilbe <lecisioii of Siini\' 1 ^, 1 , c\- 

gar, J. in v. .S 

.1. /. Ji. 192^ liVl. My vi' V. invi- 
ves support (ram a ilec-isi.)-i dI a lb nvli 
of this Court in Shurilii i’.n'hii v. .1- 

.1. I. n. 192S Mu,/. M.V I ac¬ 
cordingly lioldthat ovei inllif(isj() 
substituted service, ii tdio smmiiDns wasj 
duly served, tho terminus a qu 1 nn lnii 
Art. 161 i.s tho dale of tlie above de i’ c 
and not the date wlien it liist com ;.s to 
the knowledge of tlie defendant. 

Then comes the question, in the case 
of substituted service, when is the de¬ 
fendant “ duly served" and when not ? 
It is contended for the respondent that 
the Court cannot examine the proprioty 
of the order directing substituted ser¬ 
vice, for, it is said that under the article, 
the only point which the Court can con¬ 
sider is, whether the summons w.is duly 
served, that is, whether the order dir¬ 
ecting substituted service was duly 
carried out. Tlio order may ho right 
or wrong; it may be or may not havo 
been made on sufliciont material; 
the Judge when ordering substitu¬ 
ted service may havo acted witli 
grave irregularity; still it is contended 
that the Court under .Art. 1G4 is not con¬ 
cerned with the regularity of the pro¬ 
priety or tho order and that its duty is 
confined to enquiring whether this 
wrong order was rightly carried out. T 
cannot accept this construction. What 
in the case of substituted service the 
article intends to lay down is, wlicn the 
order is rightly made and the service 
directed by tho order is properly effect¬ 
ed, knowledge of the defendant is im¬ 
material and time runs from tho date of': 
the decree. This is the natural and 
reasonable meaning of the section. This 
view is implied in the decision in 
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Narauin ho. L'hHIia r V. iJalakri.v. ua 
r/i, 7/.7 (i). which is cited with approval 
in the case already referred to .1. f. il. 
192H 'Mad. yio. The Oahoro Hiiih Court 
has taken the same view in lionilrishna 
T. Mula (2). 

fjot mo now examine whether tho 
order made directing substituted service 
can l.c sustained. The first summons 
gave the name of the defendant s village 
correctly but the name of th«', taluk 
where the village is situate was 
wrongly given. Tho result was that 
the summons was sent to a wrong 
ort’ieer who returned it. In the second 
summons again, the same mistake was 
repeated and it shared the same fate. 
The tliird summons omitted to con¬ 
tain the name of the defendant's father 
and the Nazir returned it saying that 
it was impossihlo to serve it, as there 
were four men having tho defendant s 
name. A fourth summons was then 
taken out. This time, there was no 
mistake made but it was found by tho 
process server that the defendant’s house 
was closed. Learning from neighbours 
that the defendant had left the place, ho 
returned again the summons unserved. 
On this the plaintilT filed an application 
for substituted service supporting it by 
an aflidavit. In that atiidavit, these 
facts were not juoperly mentioned. The 
statements made were misleading and 
[the Judge thereupon made an order for 
substituted service. In my opinion the 
order was improperly obtained, it was 
made.on insufficient material and cannot 
be sustained. I therefore hold that the 
^summons was not duly served within 
ithe meaning of Art. 1G4, and the time 
accordingly runs not from the date of 
tho decree but from tho date when it 
first came to the knowledge of the de¬ 
fendant. Tile lower Court has given no 
ifinding ou this matter. I direct it to 
try the question: 

“ when did the defendant first have know¬ 
ledge of the decree ? ” 

after allowing the parties to adduce 
evidence and I further direct tho Court 
to return a finding in three weeks from 
the receipt by it of this order. Time for 
objections one week thereafter. (After 
stating tho finding of the lower Court 
that tho petitioner was aware of the 
decree as soon as it w as passed and that 

1) A. I. R. 1927 Mad. 487. 

2) A.I.R. 1924 Lah. 191. 
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his contention that he came to know of 
it’noaily nine months after the decree 
irj false, tho judgment proceeded.) The 
finding is against the petitioner and no 
objections have been filed by him. I 
accept the finding. The Civil Revision 
Petition is dismissed with costs. 
r.R s./v.s. Petitio7i dismissed. 
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Jackson,J. 

Kristaouieni Kristnayya, —Defendant 
1—Petitioner. 

V. 

Karnedhan Kothari — Plaintiff—Res¬ 
pondent. 

Civil Revn. Petn. No. 1370 of 1929, 
Decided on 6tb November 1929, against 
order of Sub-Judge, Guntur, D/- 12bh 
September 1929. 

Civil P. C.. O. 39. R. 6 — Court cannot 
under R. 6 send commissioner to sell crop- 

Order 3^. R. 6 merely gives power to a 
Court to sell a perishable aroiclo and cfirtainlr 
does not authorize it to send a commissioner 
toselUny crop. [P 224 0 3] 

K. Kameswara Itao —for Petitioner. 

V. Govindarajachari —for Respondent. 

Judgment.—The order of the lower 
Court cannot be supported. The Court 
certainly has no jurisdiction under 0- 

26, R. 9, Sch. 1, Civil P.C. There is 
nothing in the affidavit to attract 0. 

R. 1. and 0. 39, R. 6 merely gives power 

to a Court to sell a perishable 
and cortainly does not authorize it . 
send a commissioner to sell 
Nor is this a matter in which S. 
should be invoked. The proper course 
for the respondent would be to app ? 
for a receiver, if he has right to appy 
and if he has no right to apply 
receiver, he has no right to apply 
commissioner. _ 

The respondent complains 
suit is being wantonly delayed ^ 
petitioner in this Court—that isa ® 
for the lower Court. _ . 

The petition is allowed with cos 

the order cancelled. 

P.R.S./v.B. Petition 


Y. Kothaui (Jackson, J.) 
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Jacksok,J. 

S ua rnamm al —Petitioner. 

V. 

K. MunUivami Chetty — Respondent. 
Criminal Revn. Case No. 117 of 1929, 
and Criminal Revn, Petn. No. 99 of 
1929, Decided on 11th October 1929, 
against order of 2nd Presidency Mag¬ 
istrate George Town, Madras D,'. 30tli 
October 1928. 

Criminal P. C., S. 441—Under S. 441 rea¬ 
sons can be supplied where no reasons are 
given under S. 370—Reasons already given 
under S. 370 cannot be contradicted by 
those given under S. 441. 

Section 4U is not enacted to enable Presi¬ 
dency Magistrates to give fresh reasons for 
their decisions contradictory to those already 
given ; but to enable thorn to supply reasons 
where in exercise of their privilege under 
S. 370, they have given no reasons at all. 

[P 2-25 C 2] 

V. L. Ethiraj and N. Somasundaram 
—for Petitioner. 

T. S. Annntaravian-iov the Crown. 

M. A. T. Coelko and C. U. J. Ernest — 
for Respondent. 

Order.—The procedure of the learned 
2nd Presidency Magistrate cannot be 
supported. He dismissed a complaint 
and discharged the accused which be is 
empowered to do under S. 370, Criminal 
P. C., without giving any reasons. But 
he elected to give as his reason that 
there was no legal evidence. This was 
taken up on revision and on the face of 
the record the learned Presidency Ma¬ 
gistrate is wrong and there is legal evi¬ 
dence, the sworn statement of P. W, 3. 
But the Magistrate submits a report 
under S. 441, Criminal P. C., reiterat¬ 
ing liis statement tiiat there is no legal 
oyiclenco, and recording for tho lirst 
time that ho disbelieves P. W. 3. This 
argues great confusion of mind because 
if the evidence of P, W. 3 requires judi¬ 
cial consideration there evidently is 
legal evidence. 

It seems obvious that at the time he 
discharged the accused the Magistrate 
never directed his mind to the credibi- 
lity of P. W. 3, because he held that 
there was no legal evidence. 

Ilis subsequent argument is not of 
much use ; in fact S. 441, Criminal P.C., 
is not enacted to ena!)lo Presidency 
Magistrates to give fresh reasons for 
their decisions contradictory to those 
already given ; but to enable them to 
supply reasons where in exercise of 
1930 M/29 & 30 


their jirivileg'- 
V. G.. 1 hoy liaVi' ;;ivon 
This petition 
furthor inquiry oidutc< 
is cancelled. 


'^7(1, ('.'liininal 
no a(: all. 

ho 1 ,iiii 

1. L’lic (1: -cliar^o 


r.R.s.,'v.s. 
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Cl’HClCNVl N, T. 

—Petitionci. 

V. 

Natnrajn PiKoi and of/ic/s -i'iesp( r.. 
dents. 

Civil Revn. Potn. No. 109 of 1929, De¬ 
cided on IStli September 1929, from 
order of Sub-Judge, Tanjorc, in Original 
Petn. No. 482 of 1928. 

Civil P C., s. ns-Suii wiih regard to elec¬ 
tion dispute—Only appreciation of evidence 
involved—High Court cannot interfere in 
revision to decide questions of facts as to 
validity of votes. 

Ill a suit ill an olectitm disjnit.' High Court 
paniict interfere in r.vision with tho lower 
Court's order on grounds whicli involve no¬ 
thing more nor less than apineci.-ition of evi¬ 
dence, and decide for itself on the question of 
f.act whether the votes Mere valid or not valid. 
The High Court has to confine itself to the 
question of jurisdiction onlv : (1927) M \V N 
812; A.I.R. 192G 2JaA. 319; A. I. /?. 1927 Alail. 
1207; ,1. I. R. 1928 Mad. 199 and A. I. R. 1925 
Mad. 1207, lUl. on. [p 220 C 1] 

P. Venkataramana Jiao —for Peti¬ 
tioner. 

5. ParthcLsciTthi and V. K, Thimven^ 
kaiachariar—iox Respondents. 

Judgment. The petitioner was an 
unsuccessful candidate in an election to 
fill a vacancy in tiio Municipal Council 
of Tanjorc. Ho got 99 votes against 
100 votes ol)tained by respondent 1, 
who was declared olected. Tho poti- 
tionor liled a petition challenging tho 
result of tlio election before tho Sub¬ 
ordinate Judge of Tanjore and being un¬ 
successful there has now filed this peti¬ 
tion for revision of the lower Court’s 
order. 

The question depends entirely upon 
whether certain votes should or should 
not have have been rejected. The learn¬ 
ed Subordinate Judge has on this point 
come to certain conclusions. I cannot 
say that having scrutinized tho ballot 
papers I sliould have come to the sjtmo 
conclusions, because it appears to mo 
that in each case where there was a 
second mark, which tho learned Sub- 
ordinate Judge considers in itself suffi¬ 
cient to invalidate the vote as creating. 
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a (loiil)l to voter's intentions, it ^va3 
jirotlucorl i'V fol'ling t!i,! jiajor tj'ans- 
vei'soly lioforo tho in!\ was {1i'\. Novoi* 
LIk-Ioss tiie ein-ront of anfchority in this 
Courtis c'lcatly agiiiisfc iny interfering 
!\vith the orrlrn-upon any such grounds 
as thi^ which involves nothing more 
inorless than an appreciation of the evi- 
‘dence. In tlie VuU Bench case 
Appayu^i Chunderw. Dntr od Sahehii), 
the view was clearly expressed tliat 
where there is no question of jurisdic¬ 
tion or of acting illegally tliis Court 
‘cannot interfere under S. 1L5, Civil P.C. 
lAnd there is a series of subsequent deci¬ 
sions; Di'^rai-'iu'ami Nftdar v, Joseph (2); 
Mamundi Konarv. Shamsuddin Saheb 
(3) and K. Suhbiah v. Mnnikyam (4), 
wliich have proceeded upon the same 
principle. In Mamuiidi Konar v.' Sham- 
suddin Saheb {3). which also related to 
the validity of ballot papers, Wallace, J., 
after commenting upon tlie lower Court s 
decision and finding tliat it had ample 
jurisdiction to decide the questions be¬ 
fore it, added: 

“There is in that decision neither lack of 
jurisdiction nor irregular exercise of jurisdic¬ 
tion which would give this Court authoritj* to 
interfere uudor S. Ho, Civil P. C. It cannot be 
reasonably contended here that this Court has 
to dcoido for itself on the question of fact as 
to whether the votes woro or were not invalid. 
Tills Court in a civil revision petition has only 
to see that the lower Court exercised its juris¬ 
diction properly.” 

Adopting this viesv, and notwith¬ 
standing that wero I to give a decision 
on the facts it would run counter to the 
lower Court’s decision, I must dismiss 
the petition with costs. 

P.R.S./v.B. Petition dismissed. 

(1) [1927] M. W. N. 812 (F.B.). 

(2) A. 1, R, 1026 Mad. 310. 

(3) A. I. R. 102.5 Mad. 1207. 

(4) A. I, R, 1928 Mad. 100. 
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Wallace and Madhavan Naiu, JJ. 

AmhaJavana Thambiran —Appellant. 

V. 

Vageesam Pillai and others —Respon¬ 
dents. 

Aiepoal No. 289 of 1928 and Civil Revn. 
Petu. No. 1014 of 1928, Decided on 1st 
May 1929, against order of Dist. Judge, 
Eamnad, D/- 17th July 1923. 

(a)Kiyil P. C., S. 92 (1) - CU. (a) and (b) 

are distinct. 

Clauses (a) and (b) are distinct clauses : 
A. 1. B. 1928 Cal. 868, Diss. from. [P 228 C 1] 


lb) Civil P. C., S. 92-Liberly to apply 
reserved in scheme to certain persons—No 
others can apply. 

WliP.ii lib'.wsy to apply is confined by a rule 
uu lor the s:b5me decree to particular persons, 
no oth/rs have locus standi to apply and to 
permit others to apply is in efiect to modify 
the which is not permissible inlaw 

exC'.-pt ov suit under S. 92. [P 227 0 2] 

Ic; Civil P. C., S 92—Scheme going beyond 
what was decided in scheme suit is ultra 
vires. 

A scheme which goes beyond what was deci¬ 
ded in the sebems suit, and decides matters 
which coma within the purview of S. 92 is so 
far ultra vires : A. I. R. 1927 Mad. 1073 {F.B.I, 
Foil. [P 227 C 2] 

A julginent in a scheme suit with regard to 
minagomont of a trustee Devasthanam declared 
that when vacancy occurred in the trusteeship 
“tho Pandara Sannadbi for the time being of 
Thiruvannarnalai Mutt shall be appointed 
trustee unless the District Court of Ramnadfor 
any valid reasons decides him to be unfit." 

Held : that tho scheme gave the District 
Court power to proceed to function and either 
to appoint “the Pandara Sannadbi or to 
refuse to appoint him on the ground that he 
was unfit.” If ho is appointed he can only-'be 
removed under S. 92 ; if he is not appointed no 
one else can be appoinfced except by a simiUf 
suit and a motion to appoint soma one else can 
onlv be nude by way of suit [P 223 0 IJ 

(d) Mahomedan Law— Wakf-Truetee can 
be appointed directly without auit under 

Civil P. C , S. 92. , 

Under Mahomedan Law, Court has pow« 
appoiatiag a trustee directly , J, 

having recourse to S. 92 : A. I. B. 1924 Co. 
and A. I. R. 1916 P. G. 132, Bel on. [P 228.0 IJ 

(e) Civil P. C.. S. 92-Lega! Propriety ot 
clause in scheme—Test laid down. 

The true test as to the legal P'OPV.®'? 
clause in a scheme is whether the relief 8 
ted bv that Court is such a relief that if i 
being sought before the scheme was sane < 
it would have to be sought by IjaIs ij 

A.LR. 1926 Mai. 559, Foil [P 228 0 2:? 2Mf 

K.S. Krishnasxcami Iyengar, N. 
vasa Iyengar and A. SrinivasachariHT 
for Appellant. , » - 

K. Rajah Iyer, V. ’^(^rnaswa^^jy ' 
A. Sivaminatka Iyer and 
Iyer —for Respondents. - 

Wallace, J.-This C M. 

P. are against the order of th 
Court dismissing an application P ^ 

ted under a scheme . n.„rb. 

218 of 1925 on the file of the Hig 
Under R. 2 in that scheme, -yijoil 

for tho management of the 
Devasthanam^ it is declared tha 
vacancy occurs in the 

“the Pandar.T. Sannadbi for the ti 
Thiruvannarnalai mutt shall 
trustee unless the District pafit.” 

for any valid reason decides him ^^^3 

The late Pandara Sannadhi wn 
the trustee died on lOth June 
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petitioners applied under this rule on 
25th June 1928 to the lower Court to 
declare respondent 1, ^Yho claimed to 
have succeeded as Pandara Sannadhi, to 
be unfit for appointment as trustee and 
to appoint either one of the petitioners 
or some other proper person to be trustee 
and for other reliefs. The District Judge 
dismissed the application, holding that 
R, 2 of the scheme is ultra vires and the 
petitioners came up by way of appeal 
and revision. It is conceded that no ap¬ 
peal lies and the case has been argued as 
one in revision. 

In the lower Court itrwas alleged by 
the petitioners, inter alia, that respon¬ 
dent 1 has not been lawfully appointed 
as Pandara Sannadhi and therefore was 
unfit to be a trustee. But the argument 
before us hasproceeded onthe footing that 
he is the Pandara Sannadhi de facto, en¬ 
titled, if R. 2 is not ultra vires, to be 
appointed as trustee unless otherwise 
found unfit, and it is urged that the 
petition should be reopened for enquiry 
as to his fitness. The respondents main¬ 
tain that (l) the rule itself is ultra 
vires, (2) that even if it is intra vires the 
petitioners under the scheme have no 
locus standi to apply. A third point viz., 
^that the High Court had no jurisdiction 
to frame a scheme at all was not pressed 
here. 

To take the second objection first, the 
only persons to whom tlie scheme gives 
liberty to apply for directions are the 
trustee, the Board and the Advocate 
General : see R. 13. It is not open to 
any person to come up under the scheme 
and ask for directions. If it is hold that 
any person can come up utuler R. 2 and 
ask for directions there is no reason why 
such a liberty should be restricted to 
that rule and not apply to any rtilo 
under tlio scheme, and S. 13 would 
become not only meaningless but mis¬ 
leading. I do not subscribe to the 
contention that the petitioners’ petition 
is not one asking for directions. If, as 
is assumed by the petitioners, R. 2 vests 
the power of appointment of the Ran- 
dara Sannadhi in the District Court, 
then clearly the pobiblonors are asking 
for directions that the Pandara Sanna¬ 
dhi is unfit to bo the trustee and for 
further directions that one of them or 
some one else, be appointed. This point 
vvill be more fully discussed later. 

In C. M. P. No. 6606 of 1928 a Bench 
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tioners putting in a m 'liK"i iub'i in i‘ i/.n 
to the District Court increU' 
tlie dcatli of tho Pandara Sanita.l'ii and 
asking tho District Court l,o fnmf.ion 
under R. 2 and applying lor jiorinission 
to be heard when the. Court is liolding 
its enquiry as to the fitness nl llio suc¬ 
ceeding Pandara Sannadhi to bo (lU'li'O, 
But that would he a petition oidsidn l,h ' 
scheme and whether it would lie in law 
depends on the answer to tho. second 
point whether R. 2 is not ultra vires. 

On this point the respondents’ miin 
argument is that the petitioners in ap¬ 
plying for the appointment of a trustee 
other than tlio Pandara Sannadhi aro 
asking for a relief wliicli can only bo 
granted by way of suit under S. 02, 
since the relief comes under Cl. (1) (h) 
"appointing a new trustee.” Petitioners 
contend that R. 92 will not apply to tho 
present case since tho matter is neither 
in relation to any breach of trust nor 
one in which the direction of the Court 
is deemed necessary for tho administra¬ 
tion of the trust. Hero of couj’So there 
is no matter of breach of trust. Peti¬ 
tioners contend that it is also not a 
matter of direction, since tho schemo it¬ 
self ha.-i provided all the directions ne¬ 
cessary, and that they aro asking only to 
cury out the directions of tho scheme. 
No'.v tho Full Bond) decision in Veera- 
r^Kjhnra Cliorinr v. /hIroriatf’-Gencral, 
M'lihn'i (L) has lahl down emj)hatioally 
that a s;h<‘mo which gofss beyond what 
was dcciib'd in the sc-homo suit, and de¬ 
cides inatt-TS which come within tiu 
pm vi<‘W of S. 92, is so far ultra viros. R. 
2 , is thorijforo intr.v vii'es only so far a« 
it emhodies a decision in the suit and is 
nob providing for a relief which is only 
obtainable by suit under S. 92. It does 
not in my view go beyond what was de¬ 
cided in the suit itself and is bheroforo 
intra vires provided it is limited to w'hat 
it says and is not strotched to cover a 

(1) A.I.RClOir Mad. lOTa^il Mad. 31. 
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i' ".vor of apfoiii^mon'; (.4 
trii-'.oa Apitoinhii'At nndi’r i!} inbr;i 
viio<. if'-otniiiod to rtpi'oin'inoi’t of tiio 
PandavA Siiinadiii. It uUi.i it 

callcl ill :^id tn a]'point anvotic cUp. 

To apply tlip Full Bench principles to 
the pioonr- case tin? indj'mcnt in the 
<cln‘iin? -^uii ^Avn the District Court 
po\V''r only to appoint tin.’ rand-ira 
nadhi if not f'Uind untit : that is, it i^avo 
ithe District Court power to proco-’d to 
function and cither to appoint him or to 
refuse to apjioint him on tln^ gronn 1 
that he was unlit. If lio is ai^point.’’, 
ho cin onlv h-* r'.‘moV‘'d hv a suit under 
'S, : if he i.~ not appoinl ed no one elsa 

can he appointed OK'/'.'pt hv a similar 
jsuit. A motion to appoint some ono 
jothev than the Paiidara S.innadhi can 
therefore ho made only hy way of suit, 
and that is the rn()fion which the peti¬ 
tioners moved in the lower Court. 

The iietitionors argued further that 
Cl. I (h) is inseparable from Cl. 1(a), and 
that it is only in the case of the appoint¬ 
ment of a new trustee consequent on tho 
removal of an old one that I (h) ap¬ 
plies. But ] can sec no ground for thus 
restricting tlic scope of the language 
used. We might as well liold that each 
different clause is thus inter-connected 
from (a) to (h), i. e., you cannot apply 
one of the clauses at all in isolation hut 
you must apply all together or not at all. 
I am with great respect not prepared to 
accept the broad view of the Calcutta 
High Court in Abdul Alim v. 21. T. Abir 
IJan, A.I.B. 1928 Cal. 368 that the juxta¬ 
position of Cls. (a) and (b) implies that 
ithe appointment of a now trustee must 
bo limited to cases where it is necessary 
because of the removal of an old one ; 
nor was such a proposition necessary for 
the decision of that case, since tho 
general Mahomedan Law vested in the 
Court tho Kazi’s power of appointing a 
trustee direetdy, and if tho Kaz.i could 
make the appointment without his hav¬ 
ing recourse to S. 92 as tho law allowed 
him to do, so also could the Court. This 
is made clear in a similar case of the 
same Court in 2lohiuddiii Chowdhuvy v. 
Aminnddin Choivdhury, A. I. R. 1924 
Cal. 441. The Privy Council case in 
Mahomed Ismail v. Ahmad Alooli Da. 
wood (2), is on tho same lines. Nothing 
which was i ntra vire s of the power of 

- (2) A.I.R. 1916 P.O. 132=43 Cal. 1085=:43 I 
A.127(P.O.). iu«a-4yi. 
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tho Ivazi could be ultra vires of the 
power of the civil Court which now 
exercise’s liis functions. 

Mr. Varadachari for the respondents 
contends that here there is no case of 
appointment or removal at all, because 
really there is no vacancy. He argues 
that the Pandara Sannadhi for the time 
l)oing is to all intents and purposes ex 
otiicio trustee of this Devasbhanam. He 
must base that claim not on E. 2 of the 
scheme, since in his view it is ultra 
vires, hut on tho judgment under which 
the scheme was sanctioned, but the most 
that judgment says is that the Pandara 
Siunadhi : 

‘has a priiivi facio right to b? the trusts? of th3 
D’v\s'’h\n,im.” 

•'His right is iiichoata which gets parfected 
I)V appointment of the Court and bafore his 
right can bo negatived some special circum¬ 
stances must b: shown.” 

This to my mind does not constitut© 
the Pandara Sannadhi ex officio trustee. 
Tliere is to l)e an appointment by the 
Court. Before tho Pandara Sannadhi 
becomes the trustee ho must move the 
Court for his appointment, and the Court 
must enquire if there are any special 
circumstances which would render him 
unfit to be appointed. Obviously as the 
judgment has already decided that the 
Pandara Sannadhi shall be appointed 
unless unfit it is not necessary for him 
to sue for a declaration that he shall be 
appointed. Tho best in such a case 
would bo, would the refusal of leave to 
suo under S. 92 deprive the applicant of 
the right already declared by a judgmeo ^ 
of a competent Court to be his. If “be, 
answer is ‘yes,’ then clearly S. 92 canno i 
apply. Here the refusal of leave to sue 
for appointment under S. 92 would c- 
privo the Pandara Sannadhi of his ® 
dared right to be appointed, if notun • 
Thoreforo no suit by him is ' 

contrariwise the refusal to the pebi 
ors to sue would not deprive them 
any declared right. Therefore then on 
way of moving the Court to 
some one else would be by suit un er 
92. If the Pandara Sannadhi does no 
within a reasonable time apply F 
pointment, then any one interest® 
the trust can move for the appoi^ ® . 
of a trustee to fill the vacancy but 
motion if it is a motion to appoi>^ • 
one else than the Pandara 
must be by way of suit under S. • 

1 (b). 
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I hold that there is no error of law in 
the lower Court’s order and dismiss the 
C. E. P. and the C. M. A. with costs of 
the Pandara Sannadhi in each but only 
one advocate’s fee. 

Madhavan Nair, J.— The petitioners 
before us are two persons who claim to 
bo the senior-most Tambirans of the 
Thiruvannamalai Adhinam at ^Kunna- 
kudi. Purporting to act under the scheme 
framed by the High Court in respect of 
the Anjukoil Devasthanam in A. A. 0. 
Nos. 218 and 219.01 1919 and A. A. 0. No. 
21G of 1925 they filed a petition before 
the District Court of Eamnad at Madura 
praying (1) that respondent 1 be de¬ 
clared legally unfit to be trustee of the 
Devasthanam on the ground of his not 
being a lawful Pandara Sannadhi and 
even otherwise bo held unfit to hold 
office, (2) that either of the petitioners 
or such other proper person may be ap¬ 
pointed as the trustee and (3) that a re¬ 
ceiver should be appointed pending the 
disposal of the petition. The judgment 
of the High Court which incorporated 
the scheme agreed to by the parties to 
the then proceedings states that : 

“The bead of tho Mutt (i. e., Tbiruvanna" 
malai) has a prima facie right to be a trustee o^ 
tbo Devasthanams. His right is inchoate which 
gets perfected by appointment by the Court and 
before his right can be negatived, some special 
circumstauccs must bo shown." 

The case for the petitioners in the 
lower Court was that the late Pandara- 
Sannadhi who was the trustee of the 
Anjkoil Devasthanam died on 10th June 
1928, that respondent 1 has been pre¬ 
tending that he had been appointed as 
“chinna-pattam” on 6th January 1928 
and had become the head of the Tiru- 
vannamalai Adhinam on the death of his 
predecessor, that there was no such ap¬ 
pointment as contended for by respondent 
1 and that he is immoral and unfit to 
hold the office of Pandara Sannadhi and 
therefore to be the trustee of tho Devas¬ 
thanam. For the purpose of the pro¬ 
ceedings in this Court, the petitioners 
stated that they are willing to treat 
respondent 1 as tho Pandara Sannadhi of 
tho Adhinam but they say that he is un¬ 
fit to be appointed trustee of the Devas¬ 
thanam for the reasons mentioned in the 
petition. The application to the-District 
Court was made by the petitioners under 
Cl. 2 of the scheme which runs as fol¬ 
lows : 

“When a vacancy occurs at any time hereafter 
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He, therefore, dismissed the ai'plica- 
tion. It is admitted that' no ai peal lies 
against this order and so A. A. 0. No. 
289 of 1928 has to be dismissed. In 
C. R. P. No. 12 of 1928, wo aie asked 
to say tliat the Court liclow acted with¬ 
out jurisdiction in summaraiily dismiss¬ 
ing the petition without conducting an 
enquiry. In the Full Bunch decision in 
Vecrarafiharnchnriar v. Adi-'^cotc OcJicrnl 
of Madras (1), it was decided that: 

“if in a decree fi^r u schoiiio fiuuivd undoi' >'.02, 
Civil P.C., liboi-ty is-iven to persons lo ipply 
to tho Court for directions ineiely t.> curry ( ut 
the scheme already settled such reserv-Uion of 
liberty in tlie decree will be intra vires if tho 
assistance of the Court can be without ollond- 
iDg S. 92, but where liberty is given to apply 
to tbe Court for alteration or modification of 
the scheme, such resorv.ition is ultra vires as 
oRendiug S. 92.” 


Section 02, Civil l\ C., provides that 
in tbe case of any alleged Incach o! any 
express oi‘ constructive trust ci eated for 
public purjiGses of a charitable or reli¬ 
gious nature, or whore tlic diroclion of 
the Court is deemed necessary for tho 
administration of any such trust, tlio 
person mentioned in it may institute a 
suit and obtain a decreo for any of tho 
reliefs mentioned in Cls. (a) to (li), 
sub-S. (1) of which the two clauses with 
which wo arc concerned are Cls. (a) and 
(b) which refer to “removing a trustee 
or “appointing a new trusteo. The 
substantial question for consideration is 
whether Cl. (2) of the scheme relating 
to tho appointment of a trustee is ultra 
vires as offending this section. The 
argument of the petitioners that the 
clause is not ultra vires, and that effect 
can be given to it without offending 
S. 92, has ranged over a very wide field 
but for purposes of discussion it may be 
stated somewhat in this form. S. 92 
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j-eti::*-n-.-r-. I' v.-i-,'..i.l. t’ia-'. fore, follo'.v 
v. -S. '-}■! ;.o ij'jlicincn to the 

Xiie petitior.^’i-'* learn-:'] 
coL.n~':-l ',as aU'5 argued that the relief 
Ii.iV'-'l :or i? for :jie ap};ointtc5nt of a 
tiust':': an'] t.’.at S. 92 'lo'> not come 
into pi I ,• ’rj;-"- t!:e petitioners a=k for 
tlou lelitri Cl lemoval 'is v;eU as th.o 
appoir.tm-.':: of a trustee. 

Having regard to the vaiious consi- 
derations urged and the decisions of the 
other High Court-j bronglit to our notice, 
ti.o (juosCion raided Is not an easy one 
to decidr*. The argument tint direction 
01 the Court for the administration of 
the trust is not asked for in this case as 
scheme is already in existence for that 
purpose does not give as much help in 
solving the difficulty as it assumes that 
the scheme has been passed validly 
which as contended for by the respon- 
pondent is the very question that wc 
are called upon to decide. .\s observed 
by Wallace, J., in Ahdul Hakim Baig v. 
BurramudrJin (.3), at p. 590 (of 49 d/ad.): 

The true test as to the legal propriety of a 
clause in a scheme is whether the relief granted 
by that clause is such a relief that, if it \Tas 
being sought before the scheme is sanctioned, 
it would have to bo sought by a suit under 
3. 92. If it was, it cannot be granted by anr 
sort of application under the scheme notwith¬ 
standing that the scheme itself purports to 
provide such means of obtaining that relief.” 

That I think, on principle, is the pro¬ 
per standpoint from which the question 
^should be viewed. Otherwise, it will 
lead to this result. When onco a scheme 
for the administr ation of a trust has 

(3) A. I. R. 1926 Mad. 559=49 Mad. 580. 
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i applications for removing or 
i: \ -i.itir.g tiustces without the guran- 
: - povi i .1 for ia S. 92 can be made. 
This will leally defeat the object of 
92. .\ppiying the test referred to 
ar.^'V-i w'nit we Lave really to consider 
i= whet;:'?!' the relief granted by Cl. 2 
of the scheme in this case is or is not 
a relief which would have to besought 
by a suit under S. 92, Civil P. C. On 
this point I do not think there can be 
much d'vubt. The clause refers to the 
ap[oin:m:ut of the Pandara Sannadbi 
for tlie time beirg of the Tiravanna- 
m.ilii Mutt as the trustee of the Devas* 
th.inam when I vacancy occurs and in- 
dicates that he should be so appointed 
unless he is for some valid reason found 
unnt. The petitioners in their applica¬ 
tion, as now explained by them, say 
that the present Pandara Sannadhi of 
Tiruvannamalai Mutt is an unfit person 
to be appointed as the tioistee and, 
therefore, he should not be appointed 
as the trustee. Both Cl. 2 of the scheme 
and the application of the petitioners 
made under it refer to the appointment 
of the Pandara Sannadhi as the trustee 
of the Drivasthanam, a relief .which if 
Cl.2 of the scheme did not exist could be 
obtained in my opinion only by filing a 
suit under S. 92, Civil P. C. 

But it is argued for the petitioned 
that considering the history of S. 93, 
Cls. (a) and (b) of that section must be 
read together and that the section 
would have application only when tbs 
object of the application is the ‘ removal 

of a trustee and the appointment o 

another trustee.” In other words, 
argued that the section cannot come'U 
play unless the appointment 
trustee is dependent on removal Oy ' 
old one. This view finds suppoi^ *'^. 
decision of the Calcutta High Court J® 
Abdul Alim Abed v. Abirjan Bm IH- 
The petitioners argue that fchisiut^®, 
tation of S. 92 should be accepted an 
that since they did nob askfortp^ J®' 
moval of any trustee before 
a new one the relief prayed for by tW 
in their application under Cl. 2 o 
scheme does nob fall within the s P 
of S. 92. The answer to this con^ntio® 
i s twofold: Firstly, the viewJ haL^ 
(4) A. I. R. 1928 Cal. 368=55 Cal. 1284. 
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(a) ami (b) should bo read togothor is 
nob supiiorbed by the decisions of this 
Court. On the other hand, in Neti Eaina 
Jogiahv. VenkatdGharlu (5), this Court 
held that a suit for the appointment of 
a new trustee for a temple on the ground 
that the defendants are not the lawful 
trustees and that the trusteeships are, 
therefore, vacant, is a suit under S. 539 
(a), Civil P. C. Secondly, the peti¬ 
tioners’ application in substance asks 
for the removal of the present Pandara 
Sanuadhi from the trusteeship of the 
Devasthanam and the appointment of a 
proper man in his place. In view of 
the admission made in this Court that 
respondent L may be treated as tbe pre¬ 
sent Pandara Sannadhi cf the Mutt and 
having regard bo the fact that ho is 
prima facie entitled to the trusteeship 
of the Devasthanam according to the 
judgment of this Court, the petitioners’ 
application is not to be read as meaning 
that there is a vacancy in the trustee¬ 
ship of the Anjukoil Devasthanam wliich 
should be filled up by tbe appointment 
of a trustee but that it means that tlie 
present Pandara Sannadln who is prima 
facie the trustee should be removed 
from tbe trusteeship of the Devasthanam 
and that a now one who is a proper 
man should be appointed in his place. 
A perusal of the application will bear 
out this interpretation of its contents. 
In this view, the relief prayed for by 
the petitioners would fall within the 
scope of S. 92, Civil P. C. I must, there¬ 
fore, hold that Cl. 2 of the scheme in 
question is ultra vires and hold that the 
relief sought by the petitioners can bo 
sought only in a suit under S. 92 of the 
Code. 

Apart from the objection that Cl. 2 of 
the scheme is ultra vires, respondent 1 
has urged another objection to the main¬ 
tainability of tbe petitioners’ applica¬ 
tion. He argues that assuming that 
Cl. 2 is intra vires, under Cl. 13 of the 
scheme the petitioners .have no locus 
standi to file the application. Cl. 13 is 
as follows: 

*'The trustee, tbe Board or the Advocate 
General shall have liberty to apply to the Dis¬ 
trict Court of Bamnad for directions generally 
Including directions for the utilisation of sur¬ 
plus moneys, if any. They shall also have 
liberty to apply for any modification of the 
foheme," 

If the petitioners purport to act under 

(6; Cli^03] 36 Uad, 480. 
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the schi’in*'as Uioy «h) tlion it is ch.'ar 
that olToct shmild he givi-n to L'l. 13 
umlor which liglitof making aiplicaLions 
to tlio Court is givmt only to tlio 
trustoo, tlio lUiaril oi the .Advocatt! Cnio- 
ral 0))viou'^lv the tight. ol making l.ho 
applications liashcoo l urposoly cmitmoil 
to tlio poisons inontionoil in this clause; 
for, otliorwiso then' will lx; no guarantee 
for tho hona lido nature of the applica¬ 
tions. The petibionors not having been 
mentioned as persons enlitlod to apply 
under Cl. 13 have in my opinion no 
locus standi to make the ]>resont appli¬ 
cation. It must, thoreforo, he dismissed 

on this ground also. 

Tho appeal against the order and tlio 
Civil Kevision Petition arc dismissed 
with costs of respondonb 1. 

p.U.S./v.D. Appeal dismii^ ed. 
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RAM^ SA^f ANi) CoHNiJjll, J.J. 

[Tjcdd] (l"ir,idos'( Kfi-ihnadoss—Vhin- ■ 
tiQ'—Apiiellant. 

V. 

Gi'pe^v.ar Luiji Maliafaj and anot-’ier 
—Defendants—Respondents. 

Original Suit Appeal No, 78 of 1920, 
Decided on lOth October 1929. from 
judgment of Kumaiaswanii Sasbri, D,- 
2nd March 1920 in C. S. No. 192 of 1924. 

(a) Specific Relief Act, S. 21 (b)—Promise 
that power-of-allorney will not be revoked 
except on certain grounds js not specifically 
enforceable. 

A promise, contained in an ordiuavy powor- 
of-attoruoy that it will not bo revoked e.xcept 
on certain grounds is tlio s.imo as a contr-aett to 
keep a servant on hire and is not spceitically 
onforceablo ; {19C() .1. C’. S.*)!, Jief. [P 233 G 1] 

(b) Contract Act, S. 202—Spiritual bene¬ 
fit conferred by religious endowment upon 
agent does not amount to interest within 
meaning of S. 202. 

Agency created by an ordinary power-of* 
attorney for tbe nianagoment of an endowment 
can bo revoked even though the endowment is 
made for the spiritual bebefit of the person 
creating tho endowment and tho members of 
tho family including the agent, for such spiri¬ 
tual benefit cannot aijiount to an interest with¬ 
in tho meaning of S. 202. [1* 233 C 1, 2] 

T. Bangachariar Q,nd B. C. Seshachala 
Iyer —for Appellant. 

V. C. Gopalaratnam—ior Respondents. 

Rame8am,J.—This is an appeal by 
the plaintiff against tho decree of our 
brother, Kumaraswami Sasbri, J., in 
C. S. No. 192 of 24 which was a suit 
brought by the plaintiff for a declara. 
tion of bis hereditary right to tbe man. 
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agcmout ol' tlmtcaiple ol' Sri Vitbalnath- 
ice in Rkainljareswar Agrahaiam, 
Madras, and thal tlie defendant lias no 
right to cancel the powev-ot'-abtorney 
executed by hira in favour of the plain- 
bilf and for an injunction. Tlie leirnod 
Judge dismissed the suit and the plain¬ 
tiff appeals. 

Tlio facts nf tlio case may be thus 
stated ; In the year 1896 one Ganga 
J3ai, widow of the plaintill’s jiateinal 
grandfather’s hrother. built a temple 
for Sri Yittalnathjce in Ekambareswar 
Agraharam and in 1900 she exf'cuted a 
Bliot Ratra (Ex. A) in wbiuii she men¬ 
tions the fact of her having huift the 
temple in It'OO and got the idols of Sri 
\ ittalnal hjec and Sri Swaininijec in¬ 
stalled tliei'i’in and ol having set apart 
a sum of Rs, 10.000 lor the seva, puja, 
utsivauis ;'nd other lestivals of the dei¬ 
ties and for the salaries of the temple 
servants. The sum was left with the 
plaintiff’s father, Krishnadoss Bala- 
inukundoss of Giridoss Govindoss Com¬ 
pany of iMadras and he was to pay 
monthly a sum of Rs. 200 for the ox- 
penses. She then adds another Rs. 5,000 
to the original fund of Rs. 40.000. She 
says that the above properties, namely, 
the house in which the temple was built, 
the above funds and also cdofchs, jewels 
and vessels costing about 4,500 were 
settled upon the deities and were deli- 
vered p(jssession of to the Guru of the 
family, namely, Sri Krisbnavati Vahujee 
of the Udaipur Samasthanam. She also 
provides that the successors of the Guru 
should conduct the seva, puja, offerings, 
festivals etc. of the temple and that the 
funds should not be used by anybody 
for any other purposes. In 1904 the 
said Sri Krisbnavati Vahujee, who was 
made the trustee of the institution under 
Ex. A, executed a power-of-attorney to 
Krishnadoss Balamukundoss giving him 
certain powers for managing the institu¬ 
tion, the principal being a person who 
had to be constantly absent from Mad- 
ras, namely, in Udaipur Samasthanam. 
This IS Ex. 3. In 1906 Krishnadoss 
Balamukundoss died and the agency 
created by Ex. 3 must be taken to have 
ermmated. The plaintiff stepped into 
his fathers shoes and continued to look 

after the management of the institution, 
and in 1909 another power-of-attorney 
was executed by the same lady, namely 
Sri Krishnavati Vahujee, to enable the 


plaintiff to look after the management 
of the temple (Ex. 4). In 1911 the prin- 
cipal, namely Sri Krishnavati Vahujee 
died. Again the contract of agency 
must be taken to have terminated. But 
the idaintiff continued to look after the 
management of the temple. In lOUthe 
successor of Sri Krishnavati Vahujee 
namely, her adopted son, Sri Gopeswara 
Laljee, gave a fresh power-of-attorney 
to the plaintiff (Ex. 5). To this power- 
of-attorney a schedule of the pro- 
pcrtics entrusted to him is attached. 
Items 1, 2, 3,4,8 and 9 therein show 
that the original funds of Rs. 45,000 
were reduced to Rs. 39,000 and odd and 
both parties have recognized that that 
was tlie sum then available for the pur¬ 
poses of the trust. The houses are des¬ 
cribed in items 5 and 6, and jewels and 
other moveables in items 7 and 10. In 
1916 the same Sri Gopeswara Laljee 
e.xecuted another power-of-attorney to 
the plaintiff (Ex. 2) under which the 
power-of-attorney of 1914 was cancelled 
and larger powers were conferred upon 
the plaintiff. Some time before the suit 
which was tiled in 1924 misunderstand¬ 
ings arose between the plaintiff and the 
Udipur Guru who is the defendant and 
the defendant purported to cancel the 
power-of-attorncy, Ex. 2 on 28th Febru¬ 
ary 1924. The present suit was there¬ 
fore filed by the plaintiff for the reliefs 
already mentioned in March 1924. The 
learned trial Judge thought it was un¬ 
necessary to take oral evidence. He 
held that the defendant was entitled 
to cancel the power-of-attorneyt Ex. 3, 
and that, if the plaintiff could stall 
complain of it, it was only by way 
of a claim for damages; he therefore 
dismissed the suit with costs. 

On appeal it is contended before 03 
that Ex. 2 was irrevocable becanso 
it was Coupled with some interest o 
the plaintiff. The document itself 
ports to be an irrevocable power of 
attorney; but towards the end it is also 
provided therein : 

“that a power-of-attorney though 
cably granted shall be revocable on 
proof of gross mismanagement onthepjr 
the said attorney.” 

It is therefore clear that the docu¬ 
ment is not strictly, on the face oM ^ 
an irrevocable power-of-attorney. 
it was a power-of-attorney irrevoca 
on certain grounds only but uot o 
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[other grounds. This again means more- 
ly that it is an ordinarypower-of- 
'attorney coupled with a promise that 
'it will not be revoked except on certain 
grounds. How (ar such a promise is 
enforceable by way of damages is an- 
'other matter. It is obvious that such 
|a promise which is the same as a con- 
jtract to keep a servant on hire is not 
specifically enforceable see (1906) Appt 
Cases 254. But it is contended by the 
learned advocate for the appellant 
that, apart from this promise not to 
revoke, the document is irrevocable 


therefore that Iho agoiicy crralod liy 
Ex. 3 is in favour of an agoiit who has 
got any inloii'st in i.lio laoi'Oi'tx wlii(;h 
forms tlie siihjoct. inalt.i’i' of llit'ayiuicv.' 
Even if it wore such an ar.cncv, it is 
doulitful wliotlicr 2 luli lls Iho 

requirements of S. hrem -■ t!io 

object of the agency was not lo cnaiilo 
the agent to realise iiis inlcu -'i-. it is 
suggested by the l('arm'<1 aovi rate lor 
the appellant that in this nviller Mioro 
is some dirtoronco between tl.i’ Ibiylish 
Law and Indian Law. 'I’he illu-u i' ions 
to S. 202 and the Indian decisit n< 'cem 


because the contract of agency was 
coupled witli some interest of the agent, 
that the fact that tho temple was erect, 
ed for the benefit of tho plaintiff’s 
family was alleged in tho plaint and 
was the subject of the first issue and 
that the learned Judge ought to have 
taken evidence on this issue before 
deciding on the question of the revo- 
cability of the power-of-attornoy. It is 
true that the question wlietlier the 
plaintiff has any interest is not one 
covered by the terms of the power-of- 
attorney and therefore S. 92, Evidence 
Act, may not stand in the way of tho 
plaintiff. 

This brings us to the question 
whether the xJaintiff has any interest, 
such an interest as is contemplated 
in S. 202, Contract Act. The plain, 
tiff does not repudiate the Bhot 
Patra, Ex. A; on tho other hand, ha 
recites its contents without any disap¬ 
proval in para. U of his plaint. It is 
not protended that Ganga Bai and tho 
plaintiff wero memljcrs of an undivided 
family in respect of tho sum of Rs. 15,000 
or in respect of tho sum spent for the 
purchase of tho house in which the 
temple Is located. On the other hand, 
tho recital in tlie plaint is made on the 
footing that they were sums over which 
she had absolute control. Wo must 
tako it on the admission in tho plaint 
that tho house and the property endowed 
were tho absolute property of Ganga 
Bai and the plaintiff had no interest in 
those properties. No doubt there is 
a further allegation in the plaint that 
tho endowment was made for the apiri- 
tual benefit of liorsolf and tho members 
of her family. Assuming that it was 
80 . such spiritual benefit cannot amount 
to an interest within the meaning of 
S. 202, Contract Act. We do not think 


to proceed on the footing that theii' is 
no such difference. However, on t.iio 
other view wo have taken it unneces¬ 
sary to pursue this matter any further. 
We therefore tiiink that tlio learned 
Judge was right in refusing to take any 
oral evidence as to the existence of any 
interest of the plaintiff . It follows that 
the defendant was entitled I * revoke 
tho agency under Ex. 2. As the plain¬ 
tiff claimed no damages for llio revo¬ 
cation against the rovenant in tlie 
document, tlie ([uestion whetiier tho 
plaintiff is entitled to anv damages does 
not arise. The result is the appeal 
must bo dismissed with (taxed) costs. 

Mr, Bangachaiiar complained that 
the direction to tho Official Refevco to 
consider the amount of damages claimed 
by the defendant is misleading and may 
lead to an inquiry not intended by the 
learned Judge. .As we understand this 
direction whicli is embodied in Cls. 4 
and 5 of the decree it is intended to 
cover any actual loss caused to tho 
property, funds and monev' h\ the 
defendant’s management. Therefore, no 
further direction or modification is 
necessary. Tho defendant has filed a 
memorandum of objections complaining 
of the direction of the learned Judge 
limiting tho taking of accounts to tho 
period from 1916. The prior power-of- 
attorney was cancelled in 1916 and 
strictly any claim for taking an account 
of the period before 1916 would perhaps 
ho barred. Bub it is necessary to make 
further observation on this matter be¬ 
cause Ex. 2 refers to all the property 
mentioned in the schedule to Ex. 5 and 
describes the agency as one relating to 
those properties. Certainly the agent 
has got to account for tlioso properties 
as from 1916, unless he accounts for any 
change in the properties in a manner 
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whic'i '^atisfacfcoiy bo bho Conrb. 
Rc^i'sndonb ‘2 iia^ ^ub?bantially failed 
ami rho musb pay the (taxed) costs 
of inemoran'lum of objections to tho 
appellant. 

p.K.s./'v.s. Appeal (ffsm/sscd. 
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Manihi Mathar Sahib — Defendant 
Appellant. 

V. 

Bijan Bi and an’’her — Plaintiffs 
Respondents. 

Second Appeal No. -IG of 1020, Decided 
on 17th Ocfcol)(3r 1020, from decreo of 
Dist. f idi'o, Coimlaitoro, in Appeal Suit 
No. :U2 of 192d. 

(a) Mfvbomedan Law —Wife —Maintenance 
— Under Hmnafi Law maintenance to wife 
IS not allowed. 

The liH l is no!; uiuDr Haaafi law li.vhle 
for tho in ti'itoiianco of his wifo wliero there 
is no docrofl or agroemenS for maintenance 
hofoi'O .suit: i> Cal. 031 ami U ilfrt'/. 211, Rfl. 
o:u (P ‘J3y 0 1] 

(b) Mahomedan Law — Law applicable 
in trial of suits shall be law of defendant. 

The law bo ha observed ia bho trial of suits 
shall, ill the absence cf any enactinonb or 
usage h iviiig the force ol law, be the law of 
tho ddcndahb : .1. I. R. 102') .Iff. 7i0, Foil. : 
4 .1//. IT}. n.'l. an. fP 235 C 1.2] 

(c) Mahomedan Lav/ —Maintenance—Wife 
—No arrears of maintenance can be claimed 
under Hanafi law. 

Under the Hanah system of law, tho wife i.s 
not ontiMod to arroars of maiDtciiancc against 
the husband in tho absence of a specific agree* 
meat or docro?. [P 23> C 2] 

(d) Mahomedan Law—Maintenance—Wife 
—Hanafi husband deserting his wife—Wife 
cannot pledge credit of her husband—Con¬ 
tract Act, S. 68. 

There is no provision of Mahomedan Law al¬ 
lowing the wifo unconditionally to pledge her 
Hanafi husband’s credit to secure money for 
maintenance where the husband deserts his 
wife. [P 23G C 1] 

T. M. Krishnaswami Iyer —for Appel¬ 
lant. 

S. S. Eamchandra Iyer — for Res¬ 
pondents. 

Judgment.—Plaintiff 1 was married 
by the defendant in 1904, He had two 
children by her, who lived until 1921 ; 
differences having arisen between plain¬ 
tiff 1 and the defendant, the defendant 
divorced plaintiff 1 in February 1920. 
Between 1913 and 1920 plaintiff 1 and 
her two children were living separately 
from the defendant. 

On the allegation that plaintiff 1 
maintained herself and her two children 


out of the money borrowed from her bro¬ 
ther-in-law plaintiff 2, she filed the 
original suit, making her brother-in-law 
plaintiff 2, to recover Rs. 1,244 from the 
defendant, being money borrowed for 
the maintenance of herself and the two 
children aforesaid ; the amount is al¬ 
leged to have been borrowed between 
]\Iay 1917 and February 1920, and the 
suit was filed on 8th April 1922. The 
defendant denied his liability. He also 
denied plaintiff I’s right to pledge the 
credit of the defendant and alleged that 
there was no lawful necessity to do so. 
lie also pleaded that the suit was not 
maintainable at law and that the plain¬ 
tiffs had no cause of action against him. 

This is an unfortunate case ; plain¬ 
tiff 1 a Mahomedan lady had nob proper 
legal advice in connexion with her suit. 
This is clear from, the proceedings in the 
case. The first Court gave the plaintiSs 
a decree as sued for, finding that the 
defendant was a rich man with an an¬ 
nual income of about Rs. 3,000 and that 
plaintiff i’s claim of Rs. 1,244 for main¬ 
tenance of hovself and her two children 
for nearly 34 months was proper in the 
circumstances. On appeal before the 
lower appellate Court the learned Dis¬ 
trict Judge stated that it was admit¬ 
ted that . . . 

“ uu'lar tho Mahomadiin Law a wife is no» 
cutiblocl to past maintenance unless tho ciai® 
is based on a specific agreement and as no suo 
specific agreera-.nit is set up in the present sui i 
th-' plaintiff 1 had no right to suo and this 
conceded by the learned advocate for 
plaintiffs.” 

The lower appellate Court treated the 


case as 

“ pr.vctically a suit by plaintiff to 
money advanced to plaintiff 1 for tho 
anco of herself and her two childronana 
learned vakil for the appellant does not oisp 
that under Mahomedan Law, a wife ff ^ 
lected by her husband may contract a® I 
the support of herself and her .igi 

that if such debts ace legitimate and f®*^t** 
bona fide for their support, the ^ /igur 
a right of recovery against the husband. ! j 
Ali, Mahomedan Law, Vol. 22, p. ^ 

Mulla’s Mahomedan Law, S. 214). Tpe •«. 
be no doubt therefore, that the suit is 
tainablo in law by plaintiff.” lutfl 

On the merits the lower apP® . . 
Court reduced the amount decreed, be 
of opinion that Rs. 30 a month 
maintenance of plaintiff 1 and her 
children may be considered a reason® 
rate. It held' that Art. 120 
the suit and that the suit was no 
red by limitation. 
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In nudification ot the deoreo passed 
by the Isb Court, the appellate Court 
gave a decree for Es. 993 in favour of 
plaintiff 2 only. The exact passages 
from Amir All’s book referred to in tho 
lower appellate Court's judgment could 
not be traced by the learned advocates 
who appeared before me in the second 

appeal. 

The defendant is a Hanafi. It is stated 
that plaintiff 1 became a Shaft after 
marriage. It is clear that the defend¬ 
ant, the husband, is not under Hanafi 
law liable for the maintenance of his 
wife where there was no decree or agree¬ 
ment for maintenance before suit see : 
Abdul Fulteh v. Zabunnessa Khattun 
{!). No doubt it is nob specifically stated 
in the report, that the law applicable to 
that case was Hanafi law ; but having 
regard bo the fact that that tho authori¬ 
ties quoted by the learned Judges of tlie 
Calcutta High Court are authorities 
governing the Hanafi school of law, we 
may take it that that case was a decision 
under the Hanafi law. Further light is 
thrown on that point by the observa¬ 
tions of Abdur Rahim, J., and Srinivasa 
Iyengar, J., in the case reported in Ma¬ 
homed ikaji v. Ralimbai (2). At p. 213, 
the learned Judges observed as follows ; 

“The decision in Abdul Falteh v. Zabumicssa 
(1) is according to tho Hanafi school 
of law, which is followed by Mahomedans of 
Bengal generally." 

Further it is also stated at p. 212 as 
follows: 

"In tho Shall law that tho *wifc is entitled to 
recover arrears of inainteiianco, though not 
due under a decree of Court or a mutual agree¬ 
ment, contrary to the Hanafi Law admits of no 
doubt. 


having tlio force of l.vw, be t!i' law of the de¬ 
fendant. 

The case iiofoio the Allahabad High 
Court arose out of a suit by a Sunni 
husband against Ids Shiah wife f<u' le- 
sbibution of conjugal lights, and it is in 
that connexion that tho learned ludgo 
remarked that the law w liicli ought to 

be applied was tho law of tho defen¬ 
dant: see Nazaral Ilavudau 

(4). This is tho principlo rocogni/.ud in 
S. 112, Government of India Act, tluaigh 
the section in terms applied to cases ».‘n 
the original side of tho High Couit^ of 
Madras, Calcutta and Bombay. The 
section enacts; 

“when tho parties are subject to difloront per¬ 
sonal laws or custom h.aving tho force of law. 

tho High Court shall docido accoiding to the 
law or custom to which tho dofcnJiint is sub* 
joct.” 

A similar law lias lioeti declared to be 
the law tliab should bo followed in tlie 
mufassil by tlio Supreme Courts of Mad¬ 
ras and Bomliay (37 Ooorgo 3, Clia\). il2 
S. 13) Similarly \Nibh roforoncc to tho 
mufassil in the Bengal Presidency a 
similar statute was passed ; see 21 
George 3, Chap. 70, S. 17. 

Text writers on Hanati Law have un¬ 
animously laid down that under that 
system of law, the wife is not entitled^ 
to arrears of maintenance against tlie, 
husband in the absence of a specificj 
agreement or decree: see BailUe s, 
Digest of Mahomodan Law, Hanafi 
’ Jurisprudence, Edn. 2, p. 447; Abdur 
Rahiman’s Institutes of Mussalinan Law 
’ p. 110: Baillie’s Digest of Mahomedau 
! Law (Imami Code of Jurisprudence) p. 
) 100 foot-noteG, where the Hanafi Law is 

alcn i-Afoi-rrtd tn. Tv.^hii’s Maliomedati 



It is also clear that in such cases, it is 
the personal law of the defendant that 
has bo be applied, when* he is sought to 
be made liable: see Aziz Ba.no v. Muha¬ 
mmad Ibrahim Hussain (3). Sulaiman, 
J., observed at p. 824(o/47 All.) that; 

"in his opinion the personal law-which ought 
to be considered would be the personal law of 
the defendant. 

I At p. 825 {of 4Y ail) the learned Judge 
obseiwed: 

"it would bo grossly unjust to decree tho 
claim on tho strength of the personal law go¬ 
verning tho plaintiff. It is a well settled rule 
that tho law to be observed in tho trial of suits 
shall, in the absence of any enactment or usage 

(1) [1881] 6 Cal. 681=8 0. L. R. 243. 

(2) [1918] 41 Mad. 211 = 42 I. 0. 517 = 6 

M. L. W. 288. 

(8) A. I. R. 1925.A11. 720=47 All. 823. 


Law S. 307; Mulla’s Mahomedau Law 
S. 214. In these circumstances; it would 
seem that the first plaintiff is not on’ 
titled to arrears of maintenance against 
her Hanafi husband—tho defendant as 
no specific agreement or decree has been 
set up in the present case. 

The learned District Judge, however, 
treated tho plaint as one filed by plain¬ 
tiff 2 and gave a decree in his favour for 
the amount of maintenance at the rate of 
Rs. 30 a month for plaintiff 1 and her 
two children, on the footing that plain¬ 
tiff 1 must be taken to have pledged the 
credit of the defendant since the defen¬ 
dant deserted and neglected to arrange 
for their maintenance. When thedefen- 

(4) [l8S2j 4 AIL 205=(1882) A. \V. NTT^ 
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'lanfc i-- ii';b liahlo I’orany arreiis of main- 
ten vnoo uivUt the Manafi Law in the 
abs'inco of ^peoilic agreement or ilecreo 
the <iue'fcion arises wlicbher the wife has 
got an absolute right to pl-'clgo tlio hus- 
hand’s credit to procure necessities for 
maintenance or borrow money for such 
purpose. The I'^avned advocate for the 
Ios[>ondont drew my attention to cer¬ 
tain text hooks on M.ahomedan Lav;; l)nt 
the same mention certain conditions also 
and it is not t!ie plaintiff’s ease that sucli 
conditions have been sitisliod in the pre¬ 
sent case. .\mir .-Mi's Mahoniadan Law 
Vol. 2, j). IbS; Abdiir Rahiman’s Institu¬ 
tes of ?\Itisa!inan Li'.v p. U2, Art. 202; 
nodaya, \’ol. 1, ji. d!)7. Railliu's Di^cstof 
Mahemodan rjiw, pj). .\fy at¬ 

tention has no'- h-’.'ii drawn to any jivo- 
vision of Mahomcian Ijiw allowing 
the pliintiu —the wife—unconditionally 
to pledge her Ilanaii husband's credit to 
secure money for maintenance whore the 
husband desertsed the plaintill' his wife. 
In those circumstances and liaving re- 
gat'd to the pleadings and proof in this 
lease, I regret, I am unable bo uphold the 
'decree in favour of plaintiff 2. 

There is, however, the fact that the 
defendant deserted and neglected his two 
children by plaintiff’ 1 who were main¬ 
tained by [ilainbift 1 till their death in 
1921. riie amount of Us. 30 a month 
fixed l)y the lower appellate Court was 
in respect of both plaintiff 1 and her two 
children, and plaintilT I w'as entitled to 
recover the amount spent by her for the 
maintenance of the children from the 
defendant. I therefore allow the second 
appeal in part and remand the appeal to 
the lower appellate Court for fresh dis¬ 
posal in so far as the claim relates to the 
expenses incurred by plaintiff 1 in con¬ 
nexion with the maintenance, etc., of 
her two children acting under 0. 41. R. 
33, Civil P. C. It would be open to the 
lower appellate Court to allow fresh evi¬ 
dence in case it should think fit to do so. 
In the peculiar circumstances of the case 
the parties to this litigation should bear 
their own costs incurred up.to date. It 
would, however, be open to the lower ap¬ 
pellate Court to pass such orders as to 

costs, as it should think fit, with refe¬ 
rence to the amount which it may ulti- 
mately decree including court-fee there- 
on in the first Court. 

P.T.s./v.s. Case remanded. 
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Anantakrishna Ayyar, J. 

( [iinaiiraqada) Ftsyajiad/mwi—Plain¬ 
tiff'—Appellant. 

V. 

[Innapradada] Uanejamma and others 
Defendants—Respondents. 

Second Appeal No. 394 of 1926, Deci- 
(led on lull September 1929, from 
decree of Sub-Judge, Guntur, in Appeal 
Suit No. 1 of 1925. 

(a) Injunction —Tenant-in-common— Prin¬ 
ciples governing grant of injunction claimed 
by tenant*in*common are different, 

\Vh':;cc the p.\rfcies are not divided but are 
only t-'inuts-ia-cominon in a house and for 
the sake of coiiven ience each is in possession 
of some particular portion, the principles 
governing the Court in respect of grant of in* 
junction at the instance of one tenant*iu*com* 
inoii as against other are essentially different 
from those governing the Courts in respect of 
a gr.aut uf injunction between neiglibouting 
owners of land or houses. Where there are no 
materials on record from which the Court 
can come to the conclusion wliether a proper 
caso has been made out for the grant of an 
injunction as between tenants-in-common, no 
injunction can be granted. Justico would not 
bo meted out if an injunction is granted bet¬ 
ween tenants-in-common when there are no 
proper grounds justifying the same. 

[P 237 C 2, P 238 C1] 

(b) Civil P. C., O. 26, R. 10—No second 
commissioner should bs appointed without 
considering whether first commissioner’s 
report should be superseded or not. 

The practice of appointing a second commis* 
sioner without formally recording objections 
to tlie first commissioner’s report and without 
considering whether the first commissioaet’ 
report should be superseded or not is a practice 
which cannot be too strongly condemned. 
Re.isons for superseding the first commis¬ 
sioner’s report must be recorded in writing by 

the Court : A. I. R. 1922 Mad. 219, Bel. on. 

[P 293 0 2] 

Ch. Baghava Bao—lov Appellant. 

A. Viswanatha lyar and A. 
swami Iyer —for Respondents. 

Judgment. —The plaintiff is the ap¬ 
pellant in this second appeal. He sued 
for a declaration of his title to the 
house and site " A " marked in the 
plaint plan and for an injunction 
training the defendants from trespassing 
upon his portion and from pulling 
the wall between the portions A and 
Defendant 1 is the widow of the pto* 
tiff’s deceased brother. Her^ case was 
that the suit house was not divided 6_* 
ween the parties but that for 
ence of enjoyment, the plaintiff 
possession of one portion and tha s 
was in possession of another portion 
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suslainal)lo Liociu-<o l lio lower appoll if"'ci 


tho same, and that the allegation in the 
plaint that tho plaintiff was the owner 
of one portion of the house was not cor¬ 
rect. It would seem that, after the 
death of defendant I’s husband, there 
was an arrangement evidenced by Ex. 1 
dated 18th November 1901 by which 
certain properties were given to defen¬ 
dant 1 by tbe plaintiff. It would also 
soom that, subsequently, with referonco 
to tho lands covered by Ex. 1 thoro was 
an actual division by metes and bounds, 
but with regard to tho suit house there 
was no division between the plaintiff 
and defendant 1 and that each occupied 
a particular portion of the house only 
for convenience of enjoyment of the 
same. Defendant 1 on 30bh November 
1922 execuled a sale deed in favour of 
defendants 2 to 4 in respect of her 
rights to a moiety of the suit house. 

The plaintiff stated that defendants 2 
to 4 were trespassing upon his portion 
of tho house and were trying to pull 
down the wall and accordingly he sued 
for a declaration of his title and .for an 
injunction. The first Court found that 
there was an actual division by metes 
and bounds between the plaintiff and 
defendant 1 as regards the house and 
that the plaintiff was entitled to the 
house and site marked “ A ” in the 
plaint; and he accordingly decreed the 
suit in favour of the plaintiff. On ap¬ 
peal by defendants 2 to 4, the lower ap¬ 
pellate Court came to the conclusion 
tliat there was no actual division by 
metes and bounds in regard to the suit 
house, that the plaintiff and defen¬ 
dant 1 were enjoying particular portions 
of the suit house for the sake of con¬ 
venience only. On that finding that 
there was no final division of the house 
as alleged by the plaintiff, the suit was 
dismissed. The learned Subordinate 
Judge in para. 13 of his judgment re¬ 
marked that the proper course would 
have been for the parties to agree to 
have a partition of the houso effected 
as between themselves, so that all 
future disputes might be avoided ; but 
ho regretted that none of the parties 
asked for sucli a prayer and conse¬ 
quently he could not proceed further 
with that suggestion. In this second 
appeal preferred by the plaintiff it was 
argued by his learned advocate that the 
finding of the lower appellate Court on 
the question of non-division was not 


Court had not cniwidrinl i.lio ovidonco 
of tliO witrnor?so-< oxaiiiiiiod on liio sidi^ of 
the dofondant'^. Wlnni i>iko if Vva-^ ad. 
mitted tliat tlioro was a jiaili! ion, I lio 
presumption would bo liml. tho l aiii- 
fcion was comploto, and tholoainod ad¬ 
vocate submitted that Uio way in which 
tho lower appellate Court prococnled to 
dispose of tho (luestion, throw I ho 
onus of proof on the plaintill, \\a '. not; 
justified in law. If tho lower appc-llalo 
Court had really proceeded in the way 
suggested by blio learned advocate, 1 
agree that his criticism will ho well- 
founded; but as I read the judgment of 
the lower appellate Court, at 4, 
line 36, I find tho lower appellate 
Court has considered tho evidence of 
the defence witnesses: 

" It is not necessary tn comment on tlic 
evidence of the defendant’s witnesses. The 
reason given hy defendant 1 (H. W. i) for .a 
tentative division is very convincing.” 

So that, according to my reading ot 
the judgment, tho lower appellate Court 
did consider the defence evidence and 
was satisfied'with the evidence of tlic first 
witness on the side of tho defendants. 
I think it is a finding which is binding 
on me in second appeal and accordingly 
this contention of the learned advocate 
fails. 

Tho second point urged by the 
learned advocate for tho appellant was 
that even on tlie finding that there was 
no final division between the i)arties, 
tlic lower appellate Court ought to have 
considered wlictlier the plaintill would 
be entitled to the injunction prayed for in 
the plai nt. The answer to this contention 
seems to bo this : the plaintiff camo into 
Court witli a specific allegation tliat the 
properties had been actually divided 
by metes and bounds and that the plain¬ 
tiff was the absolute owner of his por¬ 
tion of the properties and the defendant 
1 of hers. As between tho parties if 
the partition has been proved, the 
plaintiff’s prayer for an injunction 
would have to be adjudicated upon that 
footing. If, however, the parties were 
not divided but were only tenants-in- 
common and for the sake of convenience, 
each had been in possession of some, 
particular portion, then the principles 
governing the Courts in respect of a 
grant of injunction at the instance of 
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one tf.iaiit-iii-cotii'AiO.i as againsb o'i’hci 
wouM 1)0 essentially iliAer.jint from 
'those t!ic Cents in respect 

of a grant of injnnrti-in b.-tweon neigh- 
ijonriiig owners of 1 in-ls or houses. But 
having regard t.i the allegaMons in the 
plaint and the is-;ucs framed in blio case, 
there are no materials on record from 
.which the Court could come to the 
jconclusion whether a proper case had 
been made out for the grant of an in¬ 
junction as between tenants-in-coramon. 
In fact, the plaintiff came into Court 
with certain definite allegations, which, 
however, were not proved. Justice 
would not bo meto l out if an injunction 
be granted between tenants-in-common 
when there had boon no jiropor allega- 
!tions nob grounds justifying the grant 
jof t!ie same. It tlicrefore seems to me 
|bhat the second ground also fails. 

I should have been glad if the learned 
advocates in this case could have found 
tlieir way to agree to have this suit 
remanded to the first Court so that an 
actual partition between the parties in 
regard to the suit house could bo 
worked out without further litigation ; 
but I am in no better position now then 
the lower appellate Court was when it 
wrote para. 13 of its judgment. That 
being so, I regret that nothing could be 
done except to leave the parties to take 
steps to have a partition of the suit 
bouse, so that future quarrels could be 
avoided. 

Finally before leaving this case, I 
think I should make a few observations 
with reference to the remarks made by 
the lower appellate Court in para. 12 
of its judgment. It says ; 

‘‘The first commissioner WV8 sent while the 
suit was pmding disposal in thj Court of the 
District Munsiff, Nar.isaraopet. As is the 
practice in the Court of the Additional District 
Muiisill, Guntur, to seud a seco id commis¬ 
sioner lu alt such cisos, a second commissioner 
WAS S3Uv« 


If the practice in the Additional Dis- 

tuct Munsitf s Court of Guntur is, as is 

lemarked by the lower appellate Court 

in para. 12 of its judgment, I think the 

sooner that practice is put an end to 

the better will it be in the interests of 

the partbs as well as the convenience 

of the Court. The jurisdiction of a 

Court to issue commissions is governed 

by the provisions of 0. 26, Civil P C 

As provided in 0. 26. E. 10, sub-Cl. ‘s it 
IS only : 


• < 


wij'r.' the Court is for any reison dissatisfied 
wi-. 1 tin procjiding^ of the commissioner, it 
liny diroct such farther enquiry to be made 
S': it sbill think fit.” 


and if necessary supersede the report 
of the lirst commissioner and either 
appoint a second commissioner or give 
further directions in the matter. ' The 
practice of appointing a second commis.l 
sioner without formally receiving ob- 
jections to the first commissioner’s re. 
port and without considering whether 
the first commissioner’s report should 
be superseded or nob is a practice which 
cannot ho too strongly condemned. Iq 
fact, in the case reported in Tkottamma 
v. Stibramaiiiaijyan (l) at p. 82 (o/ 45 
Alad.) the High Court had occasion to 
express its disapproval of such practice 
in the following terms : 

It cortaialy eacourages a haphazard and 
careless sslection of commissioners. It subjects 
parties to unnecessary and avoidable expense 
and encumbers the records with useless papers. 
In our opinion this practice should be put an 
end to at once. We want it to be distinctly 
understood that the filing of objections to a 
report is no ground for appointing another 
commission’r and that in all cases where a 
second commissioner is appointed to do the 
work, the reasons for adopting such a course 
must be recorded iu writing to enable the ap¬ 
pellate Court to see whether judicisil discretion 
has b'en properly exercised.'* 

In this case, the Coui't should first 
have considered whether the first com¬ 
missioner’s report should be superseded 
and must have recorded its reasons in 
writing when it came to the conclusion 
that it should be superseded. Then and 
then alone, it had jurisdiction to ap¬ 
point a second commissioner to do thC| 
same work allotted to the first. I; 
thought it necessary to draw the atten¬ 
tion of the lower Courts to the observa¬ 
tions in Tkottamma v. Subramaniayynn 
(l) so that the practice mentioned by 
the lower appellate Court to prevail 
in the Additional District Muoaiffs 
Court might be pub an end to. 

The second appeal fails for the rea¬ 
sons mentioned by me and is dismissed 
with costs. 

p.h.s./r.m. Appeal dismmei. 


(1) A. I. B’ 1922 Mad. 219=15 Mad. 79. 
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A I R. 1930 Madras 239 cash loan, hut, on tho oMnn Inind, il was 

rt' ' nrrr^mmf T OX OCU tO(l i 11 CO 11S i IU'1 a 11011 O f IIk' (Icll’ll- 

Stindaram Chrtty, J. ,l;Ln, inM 

G(tfi<ipo>thy Chetty Dofendan P- gnl. The (jm slion now ( > In-i hind 
pellanfc. in view ol this hndin^. is, wlmllu j I ho 

_ . .ff _ considoiation lor tin- suit. J'M ims. i< 

Sundararaja Ptllay — mintiQ in^jjonil within the innaninK of S.-.d. 

Respondent. . Qo^ti •act Act, and il so, w lit^i In i i' is 

Second Appeal No. 33 ol 1926. Deci- against the .infnndanf. 

ded on 29th August 1929, from decree ” •, 

of First Addl. Sub-Judge, Madura, in Section 23 declares (l.at tho ensnic- 

Appeal Suit No. 5 of 1925. f ''■ 

Tcon.r.ctAci, S. 23-P.stco-habit.lion <«> the Court reganC ,1 a, 

wilb dancing girl a$ consideration for pro* DQOral 01* opposCG to jiUnliC poll*. \* » <.C- 

miiiory note — Consideration is immoral tion 2, Cl. (d) of the Act Stati s tliat if 
within meaning of S. 23. the desire of the promisor, a inomisco 

Where the consideration for a promissory done or promised to do somotliing, 

note i, past cohabitation of the oxecutint with ^ ^ is consideration for 

a dancing gitl, the claim under the note IS un- a i ‘ t r • 

enforceable, as the consideration therefor is ^he agreement. Accoiding to this aehni- 
immoral within tho meaning of S. 23 : 44 Bom. tioD, the services rendered by the (lane* 
642 and ,4.1.R. 1924 Bom. 135, PoU.\ 13 M.LJ, defendant which would 

Expl. and Hoi Appr. JP 239 C 2 ■ P 240 C 2] cohabitation would be 

n Ti °p ppe an . as much a consideration for the pro-note 

C. BrooK Elliot —for Respondent. . i. u x a 

. - m, . as a promise on her part to have future 

Judgment. — This second appeal cohabitation with him. There is no 

arises out of a suit brought by the plain- aoubt that, where Hre object of an agree- 

tiff (respoDdentJ for the recovery of a ment is future cohabitation, it is tainted 

sum 0 money allepd to be due to him ^vith immorality. The question is, whe- 

^om the defendant under the pro-note t,(,er the consideration would not also 

Ei. A The case set up in the plaint be immoral within the meaning of the 

was, that this pro-note was executed in section, if it should be past cohabitation. 

to the defendant in cash That case ho Act by Pollock and Mulla, 5th Edti the 
ailed to make out, and it is clear from le^vned authors observe in connex 011 
he judgment of both the ower Courts s. 23 at p. 162, that a consideiat on 

that they disbelieved the plain version „,,ieh is im J.-al a tho time aTthei^ 
as to the form of the consideration, and wrtni.^ „.^f . ' 

they have held that the suit pro-note was rirnmi-o in f i immediate 
given in consideration of past cohabita- fnnocent by I ein*^ nalt’ if 
tion which the defendant had with a Zrthe test rTht ’ r « me 

dancing girl named Chinnathayi. In il i,-fna ■Lul^'rh '■“"‘‘"’S’ 

tho view that such a consideration for o.-L 1 u immoral 

tho jiro-note is not illegal a decroo has ''“'I’lei' it is a past action 

boon given in favour of the plJnW, norbo'",, i o “‘1 ^ 

Ihatonce tho Court below found tliat ■ tiyo, lor tho taint of 

tho plaintiff failed to prove tliat the '“‘““'el'ty emsts m either case. The 
pro-note was supported by consideration Higli Court re- 

as alleged in the plaint, the suit shouM T (D. “<i 

have boon dismissed, without going into ^(2), clearly lay down 
the question whether the oon®aide?a«on 7"=i'lsration be past 

tion of the suit pro-note is true and valid T’ /'“t, and therefore the 

If a strict view of the pleadings is taken’ *10 unenforceable. Be¬ 
any variance between the pleading and • n “““ to these rulings in the 

the proof would be a goL gi-Zud for d‘Co„^ 

rejecting the case. However, this ease Ground th An°“’n™ “n the 
mayjie decided even upon tho findinn of ifl^Hilll^iyyfconnexion was found to 
the Courts below that the real conside- lU issTs^ii^Tlss 
ration tor tho suit pro-note was not a ’ ‘’2=29 Bom 
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b>.' Uih'H,-]' ill l.iiO'O CASC'. In my 
Oiiiinoii. '.!u' lict (liio if \va< an .I'lnUei* 
OLi-; coaii‘’\’cii n oul.i niako it l<e- 

sidi'> ll••iny imino)-.-il. In fclio j)ves«*nt 
c\':. lliore is no tlial the con- 

noxinn v.m-; immoral, it would 

not, eomo ivithin the ji'iiview of any 
seonoii ill the critnitial law. ll fho 
Coiii'l re.-u 1 tJii-; as iimnoial, then Idte 
coi'sidera’ion must I'e taken to i>o obno- 
xioii.s to S. ^3, Conti'act Act. Tlie only 
doci'ion which was relied im l)y the 
lower aiiollatc C’oiat for lioldin'* that 
the .-nit promolo is valid and enforce¬ 
able i-; the decision ro{)orted in 
LaUhmiihirrn/aua llcihlior v. Suihadri 
Amrnn! (j). Jn tiie first ]>laco, I should 
observe that in that case tho plea was 
that She pro-note was executed for the 
purpose of future coliabitation. It was 
found that the defendant failed to prove 
that plea. .\t p. 12 Bliashyam Ayyan- 
gar, -J., observes that 

“the pro'Hoto will hi illognl as t-iintcd with 
immorality, only if tho^coiisideration therefor 
00 future cohabitation or both past and future 
cohabit.itioii. ” 

Then the Icained Judge procced.s to 
deal with tiic view under the English 
law and states that 


a promise made hr consideration of pas 
illicit coinoitation is void for want of consi 
deration nndor th: Knglish law. " 

After stating this in'inciplc of EnglisI; 

law, tliore is tho furtiier observation 
namely: 

“ There is. however, no illegalitv in such pro 

miso but merely ahsenco of consideration aud 

therefore, according to English law if made ir 
the form of a bond or covenant under sea] 
thero IS pnma facie a valid contract. ” 

An immoral consideration under S. 23 
of the Act would, in my opinion, b€ 
dilierent from the absence of conside¬ 
ration. In the view that it would only 
amount to absence of consideration, it 
was held that tho case could come undei 
b. 25 (2), Contract-Act, as a promise to 
compensate a person who has already 
voluntarily done something for the pro¬ 
misor. In this case, what we have to 
seo IS, whether the pro-note in question 
IS one executed without any conside¬ 
ration at all, or, whether, the conside¬ 
ration for the ease is tainted with im¬ 
morality. In the former alternative it 
may come under S. 25, Cl. 2, but in the 
latter alternative, tho ease would be 
governed by S. 23, Contract Act. In the 
atei-esaul decision, it does not 

(3) [1903] 13 M.L.J. ?:-- 


that tile question was considered witli 
?lieci:U reference to S. 23, nor is there 
an express observation to the effect that, 
if the consideration be past cohabitation^ 
it would not be immoral or illegal. 

For these reasons, I should hold, with 
groat respect, that the decision in 
Lakahminarayan v. Subhadri Ammal (3) 
cannot be applied to the present case, 
and the view expressed in the Bombay 
decision is clear on the point and I am 
ill full agreement with it. I therefore 
hold tliac the consideration for the suit 
promissory note being immoral within 
the meaning of S. 23, Contract Act, the 
claim under it is unenforceable. In the 
result, the decree of the lower appellate 
Court is reversed, and the plaintiff’s 
suit is dismissed with costs in all the 
Courts. 

P.R.s./v.s, Appeal allowed. 
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Ramesam and Jackson, JJ. 

Sahopathi Press and Co. M.—Appel¬ 
lant. 

V. 

IL Sabapathi Rao and others — Res- 
pohdents. 

0. S. A. No. 10 of 1928. Decided on 
IStli April 1929, from judgment of 
Beasley, J., D/- 16th November 1927, in 
Original Petn. No. 94 of 1922. 

(a) Companies Acl (5 of 1913), Ss. 158, 
156(4) and 166-PeliHon under S. 166 by 
persons who have fully paid up their share 
Capital is maintainable as they are contnbu* 
taries—Companies Act, S. 156(4). 

The qualification in Cl. 4, S. 156, that a 
member shall not be liable to pay more than 

tho unpaid amount of his share does not make 
him the less a contributory in tho particular 

case where the capital is fully paid up and a 

pekitioa for winding up by members who have 
paid up their share capital fully is main* 
tainable under S. 166: In rc, National Savings 
Bank Association, 1 Ch. 547 and In Re, Anglesea 
Wtrrv Companij,! Ch. 555, Foil. [P 241 C 1,2] 
(ly Companies Act (7 of 1913), S. 162, Cl. 

6 Press a limited concern— Lessee thereof 
at great profit — For recovery of 
dividends suit found necessary — Chairman 
not authorized to give receipt on behalf of 

in the dividend warrant^ 
Winding up was held just and equitable. 

A press which was a limited concern was 
leased to a certain person who subsequently sub¬ 
leased it to another at large profits. Nume* 
tous sbarGhoIders had also to file suits against 
the company for recovering the dividends to 
them. The Chairman of the press was found 
not authorized by the persons whose names 
appea^oa the dividend warrants to give an ac^ 
quittance or receipt on their bebalL ♦ 


Sabai'athi Press A Co. \\ ^^arai atim IIao 
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Held ; that under S. 162, Cl. (6) it wns just 
and oquitablo that 'tho company should bo 
wound up: .1. X. i?.*1925 Mad. 489 Ref. 

rP 24 lC 2 , ■p 212Cl] 

B, Soinayya and T. iv*. Aninachalam — 
for Respondents. 

Judgment.—The first point argued 
in this appeal is a question of law. It 
has been contended before us by the 
Chairman of the Sabapathi Press Co. 
Ltd., who argued the case porsonally, 
that this petition for winding up filed 
by some shareholders who have paid up 
their share capital fully is not maintain¬ 
able. Under S. 166, Companies Act. an 
application to the Court for the winding 
up of a company shall be by petition 
presented either by the company or by 
any creditor or creditors, contributory 
or contributories etc., S. 156 of the Act 
runs thus: 

“lu the event of a company being wound up 
every present and past member shall, subject 
to rtie provisions of this section, bo liable to 
contribute to the assets of tho company to an 
amount suQicieut for payment of its debts and 
the costs charges and expenses of winding up, 
audfortho adjustment of the rights of the 
contributories among themselves, with tho 
qualifications following... 

Clause (4) lays down the following 
qualification: 

In the case of a company limited by shares 
no contribution shall be required from anv 
member exceeding the amount uf any) unpaid 
on the shares in respect to which he is liable as 
a present or past member." 

It is therefore contended before us 
tliat a member who has fully paid up 
his share is not liable to contribute any- 
thing under this clause and tlievefore he 
is not a contributory within the mean¬ 
ing of S. 166. S. 153 defines tho teim 
contributory.” It means: 

every person liable to contribute to tho 
assets of a company in tho event of its being 
wound up, and in all proceedings prior to tho 
final determination of the persons .who are to 
be deemed contributories., includes any person 
alleged to be a ccntiilutciy. ' 

The corresponding sections of the 
then^ English Act were the subject of 
Gon8ideration|in EnglishlCourbs in In're, 
National Savings Bank Association (l). 
The question was considered by Knight 
Bruce and Turner, JJ. in a case which 
came up on appeal before them from an 
order of tho Master ‘of the Rolls. S. 74, 
English Act, then under consideration is 
the same as 8. 158. S. 38 corresponds to 
our S. 155.*lt was held by Lord Justices 
that all past me mbers of the company 
U) [1866] 1 Oh. 647=35 L. J."Ch: SOO^lTSV’ 
a. 1005=»13 Jur. (n.a.) 697=15 L. T. 127. 
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wor«^ liahli' t.ii ciuill ilml.o i,iie 
ficatioii Hull- a shall init, !•(> liahlr 

to pay molt' than tho iiii]:vi.| atiM.iinl. 
his share tloi'S tii'l. ina!..' hini lin- h -a 
conbrihut.ory in Hi.' ).ai lifiil;i i . ulii-rt.- 
his share capiial is fully p.ilil ii(,. T!i< 
case follows anollit'c iJil.Misii'n in ! r 
Anijlvsni O’llti-ii/ ('<-{'2). hullowing Hk’sc 
decisions, wo hold that this ]icl.itioii i- 
maintainable, in some ca'-.s it, |ia> 
been laid down as a mallei (jf |va<ti(rt 
that the petition by a single shaifli.ihh'i 
ought not to ho allowed unloss il is mij.. 
ported by other shareholders or ( n di- 
tors. In tho present case, the petition 
is supported by no less than 84 share- 
holders. The petition also alleges that 
in the event of winding up, the peti¬ 
tioners liave a tangible interest in the 
surplus assets. We therefore do not see 
any kind of objection to tho maintain¬ 
ability of this petition. 

The next jioint relates to the grounds 
on which tho company is sought to lie 
wound up. S. 162. Cl. (6) says that a 
company may ho wound up by the Court 
if the Court is of opinion that it is just 
and equitable that the company sliould 
be wound up. Cl. (1) to (v) of the sec¬ 
tion do not apply. A similar clause was 
the subject of construction by the Privy 
Council in Loch v. John Blackwood Ltd,. 
(3). Following that case, our brothers 
Spencer and Srinivasa Ayyangar, JJ. re¬ 
versed in Sahapaty Rao v. Sabapathy 
Press Co. Ltd (4), the original order of 
Kumaraswami Sastri, J., dismissing the 
petition and remanded the case hack 
for consideration on the ground that 
tho reasons alleged in the petition will, 
if made out, be enough to sustain an 
order of winding up as just and equit¬ 
able. The learned Judge, our brother 
Beasley, J. lias now found that on one 
occasion, the press was auctioned and 
leased out to K. V. S. R. A Co. and that 
on next day it was subleased to Pola 
Sankariah for Rs. 10,523. Again in an-j 
other year the same press was leased] 
out to Mr. Ramchander, son of the Chair-] 
man, Mr. Venkata Rao. It was then 
subleased to Pola Sankariah for Rs. 
14,300. Tho learned Judge observes! 
that the very Urge profits made by in¬ 
termediaries make the transactions not 


(2) 1866] 1 Ch. 555=35 L. J. Ch. 809=14 W 
R. 1004=15 L. T. 127. 

(8) [1924] A. C. 783. 

(4) A. I. R. 1925 Mad. 489=48 Mad. 448. 
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Altogoulio*' pi'oi'.oi'. Tilo next r-oiiit < ho 
le.ifne4 reli-''! on is that suit.-; 

iiivl to bo tilo'l against the company ioi- 
the rOL^ovcrv o[ dividends. Mr. Aenkati 
lUo sought t.) explain this (act by say- 
•dig tliat sometimes the slivireholders 
would not draw their dividends so that 
’thoy migiit make this complaint, and 
various other explanations are given in 
connexion with the other sliarelioldors. 
I4iib wliatever the explanations may be 
there is no doubt that there are numer¬ 
ous cases of shareholders having had to 
sue the company for recovery of their 
dividends. The learned Judge also re¬ 
ferred the matter to the OHicial Referee 
OQ two points, that is, to look into the 
accounts and also examine certain divi¬ 
dend warrants (or the purpose of satis¬ 
fying himself on tho question as to 
whether dividends had been paid and 
whether Mr. Venkata Rao was autho¬ 
rized by the persons whose names ap¬ 
pear on the dividend warrants to give 
an acquittance or receipt on their behalf. 
On both these questions the report of 
the Official Referee was against Mr. 
'Venkata Rao. It is said that Mr. Ven¬ 
kata Rao had no opportunity of explai¬ 
ning these matters. On the other side, 
it is stated that his counsel, Mr. Sydney 
■Smith, did not question the correctness 
of tho report. The learned Judge also 
observes that there are other matters 
which he need not go into. Having re¬ 
gard to all these circumstances, we 
think it is not a matter in which we 
should differ from the discretion of the 
learned Judge. 

We dismiss the appeal with taxed 
costs on the higher scale of tho peti¬ 
tioners. The taxed cost of the Official 
Liquidator will be recovered out of the 
estate. The costs of the respondents 
may be paid out of the sum of Rs. 800 
which has been deposited by the appel¬ 
lants as security for costs. 

P.R.S,/v.S. Appeal dismissed. 

A. I. R, 1930 Madras 242 

Beasley, C. J., and Cornish, J. 

Muthuswami Servaigaran, and another 
—Petitioners. 

V. 

Thangammal Ayiyar —Respondent. 

Criminal Revn. No. 273 of 1929 and 
Criminal Revn. Petn, No. 243 of 1929, 
Decided on 11th October 1929. 


4: Criminal P. C., S. 144—High Court can 
revise order under S. 144 provided revision- 
al jurisdiction is exercised within 2 months 
of order. 

Tli-^ ellec# of the omission of Cl. (3), S, 435 
is tint now under the present Code High Court 
Il ls power to revis3 orders under S, 144, and in 
ord-T that the High Court may revise the order 
the revisional jurisdiction must be exercised 
within 2 months of the passing of the order. 
{Cj>'e law discussed). [P 246 0 2] 

K. S. Jayarama Ayyar and S, Banga^ 
chart —for Petitioners. 

K. S. Sankara Ayyai —for Respon¬ 
dents. 

Biihlic Vrosecutor—iox the Crown. 

Order.—This Criminal Revision Peti¬ 
tion has been posted before us for a 
decision upon two preliminary points. 

The facts are that the Sub-Divisional 
Magistrate of Pabtukottai in exeiyise of 
his powers under S. 144, Criminal P. C., 
directed the petitioners to vacate the 
Nagaram palace building forbhwith^on 
the ground that the occupation caused 
annoyance and obstruction to thezamin- 
darni and was likely to cause an im¬ 
mediate disturbance of the public tran¬ 
quillity and a riot. In accordance with 
this order that palace was vacated and 
an application was subsequently made 
under sub-S. 4, S. 144, Criminal P. C., 
to the Additional District Magistrate of 
Tanjore to rescind the order of the Sub- 
Divisional Magistrate of Pattukottaj. 
This application he rejected. The origi¬ 
nal order was dated 23rd January 1929, 
and the order rejecting the petition was 
on 23rd February. The petitioners then 
presented this revision petition. When 
it came on for heaving before Reilly* J* 
in view of the question raised, namely, 
whether the High Court has power to 
interfere in revision with orders upder 
S. 144, Criminal P.C., and the impor¬ 
tance of that question he directed that 
the petition should be heard by a Bencn 
of two Judges, Another question raised 
before him was whether the petition i3 
out of time because orders under S. 144i 
Criminal P. C., are in force only for two 
months. This question also has been 

left for this Bench to decide. 

Dealing with the latter question hmp* 
on the assumption that the^ Sub-Divi* 
sional Magistrate acted within his 
diction in passing the order, it 
be questioned that, as the two mon 
have now elapsed since the 

passed, the High Court has 1 at 

revise. The question as bo whetne 
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not the Sub-Divisional Magistrate had 
jurisdiction to make the order is ono of 
the matters raised in the petition but 
we are not disposing of that question 
here as that is not one of tljo prelimi¬ 
nary questions we have to decide. In 
view of the fact that the High Court has 
now no order to revise the determina¬ 
tion of the larger and more important 
question as to whether such orders are 
revisable would be unnecessary but for 
the fact that two petitions which came 
on recently for hearing before Ananta- 
krishna Ayyar, J., were ordered to stand 
over pending the decision by us of this 
point and we accordingly allowed the 
matter to be argued. 

It is necessary, first of all, to trace 
the history of Ss. 144 and 435, Criminal 
P. C. In the Code of 1864 S. 62 corres¬ 
ponds to the present S. 144 and S. 404 
corresponds to S. 435. S. 404 reads as 
follows: 

“The Sudder Court may, on the report 
o! a Court of Session or of a Magistrit?, or 
whenever it thinks fit, call for the record of 
any criminal trial or the record of any judicial 
proceeding of a criminal Court, other than a 
criminal trial, in any Court within its juris¬ 
diction, in which it shall appear to it that 
there has been error in the decision on a point 
of law, or that a pclnt of law should ba consi¬ 
dered by the Sudder Court and may determine 
any point of law arising oQt of the case, and 
thereupon pass such orders as the Sudder Court 
eball deem right." 

The earliest decision upon the p aint 
we had to decide was under the Code of 
1861 and that was Ahhas AH Chfudhury 
V. Illim Meach (l). That was a decision 
of a Full Bench, of the Calcutta 
High Court which decided, Phear, J., 
dissenting, that an order pasced lay a 
Magistrate under S. 62, Criminal P. C. 
is not of the nature of a judicial pro¬ 
ceeding and therefore cannot be inter¬ 
fered with by the High Court under S. 
404 of that Code. Couch, C. J., in his 
judgment on p. 51 in referring to S. 62 
says : 

" The language of it seems to point out that 
it was intended to give the Magistrate a power 
to be exercised with the utmost promptitude ; 
and, if ho should make an order which be had 
no authority to make, and the party on whom 
that order is made should not obey it, and be 
convicted, its legality may then be triad. That 
is the ground upon which I have always been 
of the opinion that this is not a judicial pro* 
poeding." 

In the Code of 1872 S. 518 corres¬ 
ponds to S. 144 of the present Code and 

(ij 11 W. B. Or. 46. ' 


S. 520 •■'l.i.ltw (HiUir'’. nii'lo iimlcr 
S. 1110 ii'ii jmlii'ial TIih 

latl.i'i'S(‘rli(iii nhvluii-.Iv t!u) i'r-;n!'; 

of tlio of I'nll I’l'U':!! :■!’ t.h ) 

Calcutta lliiili Ci'ni!. alri-.i/ly (.i. 


Vmlcr tiie Cmlo nf I 'sl'. 
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decisions iij’on this jMtnt., ikuim’Iv, K. 
liaiiianiija J an. i v. Uatnanr.j.t 

(2), a {Iccisioii of Innos i' I 
Mutlniswami l\'or. I T., in wliich it w h 

hold that proceedings nndi i- S. .hl8 i f 
that Code are not n vi-'ai'h) I v !h ) 
Courts as such orders wcio 
declared in that Code to lio not juduirl 
proceedings and Sundaram v. Qin't a ( i), 
wliere at p. 222 Sir Charles Turner stated: 

“ It should always ho boruo in mind tli.’.t 
orders under S. 518, Criminal I’. C., of 1872 aio 
not judicial proceedings, and if tho High Oourti 
has power to correct thorn otherwise than in¬ 
directly which is doubtful, that power can 
rarely ho' Xorcisi d in time to provont bardsliip. 
The law in sanctioning this imporfcctly con¬ 
trolled pc-wer is careful to provide it shall ho 
committed onlv to Magistrates whoso discre¬ 
tion is presumably guarantood t,y tbhr res- 
poiisiblo position or by selection.” 

The next decision is ono under tho 
Code of 1882 and it is a decision strong¬ 
ly relied upon by Mr. Jayarama Ayyar 
in support of his argument that proceed¬ 
ings under S. 144 of the Code are judicial 
proceedings. That is Queen Empress v. 
Tirunarasimhachari (4) in which it was 
hold by Sir Arthur Collins, C. J., and 
Parker, J., that a Magistrate making an 
enquiry before issue of an order under 
S. 144 of the Code is acting in a stage of 
a judicial proceeding and has, therefore, 
jurisdiction to direct the prosecution of 
witness for giving false ovidenco befora 
him at such enquiry. Under tho Codo 
of 1882, dilToring from the Code of 1872, 
])roceedings under S. 144 were stated to 
be not proceedings. In that case Sir 

.Arthur Collins stated : 

” Tho diiliculty arises from the v.ariation in 
lauguago between S. of the old Code and 
S. 435 of the present C^de. Under tho old Coda 
powers of revision were granted to the liigb 
Court in judicial proceedings only, and the 
enacting of S. .520 would seem to imply that, 
but for that section orders under S. 518 would 
bo “ judicial proceedings." 

Section 435 of the present Code ena¬ 
bles the High Court to call for the re¬ 
cord of “any proceeding before any 
inferior criminal Court ’’ and, therefore, 
orders under S. 144 would certainly be 
subject to revision, were it not for the 


(2) 

f3) 

U) 


il881 

1863 

1836 
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])Vovi-''> i" O. -W.! tlu’section. T-nJer 
I of (!if! jiui-ent Corle “judicial 
proccpdiitgs" i-< dolincd to i) 0 ' 

'• ;iiiy iiroV-^linf; in t)i- course of wliir-li .-vi- 
tlt'nc'' 01 ' nviy l)e loKally t.ikcn.” 

.It seems to us impossil)!© to deny that 
a ISIasistiate actiiij* iindov S. 1 M n» ly 
lo'vslL i'.ke evidc-nce hcfore issiiin;;n.n 

oidei'. Fiom this it \v>iild :i))- 

pear that both under the old Code and 
vinder the present Code the,o iir;j‘'iit 
orders were regarded as iji their natnru 
“ judicial proroedinffs.” tin; only dirle- 
lenco being tliat, wfiero.is un«lor the old 
Code, S. 520 >c)mf'what inaccurately 
declared tlu‘ui nut to be judicial proceed¬ 
ings for the ])urpo?(5 (d (Jiisting the High 
Courts powers of revision under S. 297, 
of the I'rcsont Code crinallv liars the 
Higli Court’s jurisdiction witliout 
making an illogical docUntion. 

Sir Arthur Collins therefore took the 
view that when in the Code of 1872 
proceedings under S. 518 were declared 
not to be judicial proceedings it was 
not because they were not judicial pro¬ 
ceedings but because it was intended 
to prevent these orders made upon sud¬ 
den emergencies from being the sub¬ 
ject of revision and the Code of 1882 by 
stating tliafc they were not proceedings 

• more accurately doscrihed them. The 

• next Code to bo considered is that of 
1898 and it is similar to tlie Code of 
1882 in that by sub-S. (3), S. 435, orders 
made .under S. 144 are nob proceedings 
within the meaning of S. 435. On the 
1898 Code there is a decision in Aruna^ 
chalam Pillai v. Ponmisami Pillai (5) 
of Sadasiva Iyer and Napier, JJ. which 
is strongly relied upon by Mr. Jaya- 
rama Ayyar in support of his argument. 
In that case it was held that the High 
Court has no appellate or revisional 
power to interfere with the orders of a 
public servant except in so far as they 
are orders passed by the public servant 
in his'capaciby of a Court subordinate to 
the High Court and that an order passed 
by a Sub-Magistrate under S. 144, 
Criminal P. C., is an order made by him 
in his capacity as a Court and he is 
also acting as a Court when he grants 
or refuses sanction for a prosecution for 
the disobedience of such order. In that 
case the order passed under S. 144 of 
the Code had been disobeyed but the 

(5) [1918] 42 Mad. 64=35 M. L. J. 454=8 

M. L. W. 422=48 I. 0. 878=(1918) M. W. 

N. 624. 


Stationary Sub-Magistrate passed art 
order refusing sanction to prosecute the' 
person who had disobeyed the order 

aii'l Napier, J., on p. 424, says : 

“Wcare clear that the Stationary Sub- 
M it:i<trato in passing this order refusing sanc- 
t-j'iwiR acting juiHcially, for the original 
nrdcr which it was alleged was disobeyed was 
an order passed under S. 144, Criminal P. C- 
These orders have always been treated as judi- 
ci.tl orders and we cannot separate the autho- 
rif.v issuing the ‘order from the authority 
granting sanction for disobedience of it. " 

When Napier, J,, stated that these- 
orders have always been treated as 
judicial orders he was referring to the 
niimcrons cases to which our attention 
has been drawn where the High Court- 
lias interfered with orders passed under 
S. 144 of the Code on the ground that- 
the Magistrate had no jurisdiction to 
pass such orders. The High Court ob¬ 
viously could not in the face'of the Code 
revise those orders but interfered on the 
question of avant of jurisdiction alone 
under S. 15, Charter Act and S. 107, 
Government of India Act. As he points.’ 
out in his judgment the High Court 
could have no appellate or revisional 
power if the Magistrate acts 'adminis¬ 
tratively and it is only where he acts 
judicially that the High Court can 
possibly interfere under the Charter Act¬ 
or the Government of India Act. We 
have therefore this position that the- 
High Court has always been acting; 
under its inherent powers and interfer¬ 
ing with Magistrates who have acted 
under S. 144 without jurisdiction but 
has been expressly prevented from revis¬ 
ing the orders of these Magistrates 
under S. 435. It is argued from this- 
by Mr. Jayarama Ayyar that it was not 
because such orders were not in the 
nature of judicial proceedings that the 
power of the High Court to revise 
them was ousted ,but because it was; 
undesirable,that the discretion of Magis¬ 
trates acting very often on a sudden- 
emergency should be revised by thj 
High^Court and 'that whereas in 187» 
such '* proceedings were said not to be 
judicial proceedings ” in 1882 they were 
said not to be proceedings within the 
provisions of S. 435 and the same 
the Code of 1898, that bar to the High 
Court has now been removed by the 
Code of 1923 where sub-S. '(3). S. 4oo- 
has been omitted. 

We now come to.the Code of 1^^ • 
But before doing so there is ano® 
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case to which reference lias been made 
■whicli, albhougii it was decided in I92d, 
Avas before the Code of that year camo 
into force. That is Nataraja PiUai v. 
Rangasavii Pillai (6), a decisionjof Ayl- 
ing and Ramesam, JJ. The facts in 
that case were that a Sub-Divisional 
^lagistrate passed an order under S. 144, 
‘Criminal P. ‘C., prohibiting certain per¬ 
sons from interfering with a religious 
•ceromony. On disobedience of that 
order he sanctioned their prosecution 
for an offence under S. 188,1. P. C., and 
it was held that the Magistrate was 
not, when passing the order under 
S. 144, Criminal P. C., acting as a Court 
within the meaning of Cl. (7), S. 195, 
Criminal P. C., but was only acting as a 
public servant and hence the proper 
appellate authority to revoke the sanc¬ 
tion was not the Sessions Courtibut tlie 
District Magistrate as provided by 
Cl. (6), S. 195. 

The decision of Sadasiva Iyer and 
Napier, JJ. in Aru7ia ckala^n Pillai 
Y. Ponniisami Pillai (O) was not 
followed. The Court followed the 
•Calcutta Full Bench case and also 
relied on Stmdaram v. Queen (3). 
Bub that was a decision under the 
Code of 1872 which expressly stated 
that proceedings under the corres¬ 
ponding section to S. 144 were not 
judicial proceedings and the Full 
Bench in that case could not pos¬ 
sibly therefore have held the proceed- 
ings were judicial proceedings. More¬ 
over the judgment in Nataraja Pillai 
V. Rangasicami Pillai (6) does not deal 
with the other aspect of the case pre¬ 
sented by Napier, J., namely that such 
orders must be judicial orders and not 
administrative for otherwise the High 
•Court could not interfere in those cases 
•whei the Magistrate has acted without 
jurisdiction whereas tho High Court has 
•invariably done so under the Charter 
Act and the Government of India Act. 
No doubt most of the orders passed by 

Magistrate do not in the least seem 
to be judicial proceedings, and Ayling, 
J., gives such an instance on p. 59. 
Then came the Code of 1923 and there 
sub-S. (3) to S. 435 is omitted and one 
•question to be considered by us is what 
is the effect of that omission? There 
have been two decisions with regard to 
this question under that Code : Vedap- 

(0) A. 1. B. 1928 Mad. 473=17 Mad. 56. 


pan Si'ri'tii v. ini<in Smui (7) and 

S.AItiga Thri'tir v. (I. .!. (^). 

TIu' foi iiHT di'ci'don i-^ oin' cl Ivanu’- 


sajn, ■!., :uid (.Im lattn- i; dm' t)f 
Reilly, .1f<»lli>\vill;; v, 

]inn<i<i'<ii mil PiU'ii (i') ili'-.i.K’ r-J- 
crri’il to. Jn Vcihi |l|■‘l ii Si-rid i v. /’-//- 
anuani Scriiii (7), Uaini'saiii, 4., In Id 
that no revision lii‘>; to I ho High <’oui t 
against an ordoi' pa^sia! nnd*'! S. I ll, 
Cliininal P. as tho M.igisliato act¬ 
ing under that section is not a C'oMit 
and tho amcndiuent of S. I lo, ('i iinin il 
P. C., by tho omission of (1. (4) Itoin 
that section has nob tho effect ol I'cr- 
mitting a revision to tho lligli Comb 
from such an order, though it has tho 
effect of permitting a revision from an 
order under S. 145. On p. ('23, Ramo- 
sani, J., states i 

“ it seems to mo that us to S. Ml, Cl. (3), 
S. 436' was soiiiowhat redinulant and only 
ni.olc matfceis cleai'. J'^von wi'liont it, it is 
doubtful whotliLT S. 433 api'lics. There is 
nothing in S. 144 to indirat-' that the Magis¬ 
trate acting inulcr that section is a Court as 
ill the case of S. 145. ” 

Ho was referred to a decision of tho 
Privy Council in Clarke v. Brvjendra 
Kishore Hoy (9) bub in liis opinion that 
case did nob help the petitioner because 
it only showed that in some parts of 
tho Code tho words " Courts ” and 
“ Magistrates ” are used interchangea¬ 
bly and that under S. t96 a Magistrate 
issuing search warrants was acting as a 
Court I'ub this did nob concludo tho 
matter as to S. 144. The Privy Council 
case is reported in Clarke v. Brojeudra 
Kishore (9), and, in our view, it is a 
decision strongly in support of Mr. 
Jayarain Ayyar’s contention. There the 
District Magistrate issued a search war¬ 
rant in connexion with the investiga- 
tion of some offence. A suit for ties- 
pass against him was instituted but it 
was held by tho Privy Council that by 
S. 36, Sell. 3 and S. 96, Criminal P. C., 
the power of issuing a search warrant- 
was among the “ ordinary powers ” of 
the District Magistrate and therefore 
under S. 105 he had power to direct a 
search bo be made in his presence if he 
thought it advisable to do so. Lord 
Macnaughten in delivering the judg¬ 
ment of the Judicial Committee referred 
to S. 36, Cr. P. C. . wl^ich_is as follows : 

(7) A. I. R. 1928 Mad. 1108=52 Mad. 00. 

(8) [1328]55M. L.J. N. 

(9) [1912] 39 Cal. 953=10 I. C. 501=39 I. A. 
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"Ail It ‘ vi.-t Miiji s, Snl*-Pivipk nnl 
s k.i-' of t-ho Fi'.'s*. So- 

cond attd i'iiii J l.;iYo tbo pow.-rs ii'fciu- 

Rflc-r rePi>“' tivi'l) coufL-rr i them ai;d 

epecifiod in Sci). 3. Snnh p-wers are c.ilIeJ 
heir "ordiinrv powerF. ” 

Section 3() is In Cliap. 3 Avliich is 
hea'lesi "Powers cl C’utiils. ’’ ^\ hen 

Se!i, 3 is referred to it will he seen that 
imcler p:iit d of fcliat scIkmIuIo which is 
headed "oidiiiaiy I'Owers of a Snli- 
Divisioiial Miigislratc ” Cl. (hj is jiowcr 
to make oiders under S. 141. On p. 9(ih. 

Lord Maciiaiifiliten states : 

“ Tot tho Pali*' of Ijrevitv the Code liPOS tho 

* 

term? ‘‘ Court rtn i “ " gcnorally 

il not a]\vav5. ns coriveitil4e toriiis. *’ 

It is imposhihlu to avoid the conclii- 
fclon that this ca^o decides tliat every 
act done liy a Magistrate in jiiirsuancc 
of the jtoweis j’iven to him hy S. 3l> and 
Sell. 3 is done hy iiim as a Court parti¬ 
cularly v/licn it is rememhered that the 
chajiter is lieadcd " Powers of Courts. " 
The present Code like the Code of 1698 
and that of 1882 merely speaks of 
proceedings ” and not "judicial pro¬ 
ceedings ” so that it is not necessary 
really to consider anything more than 
the power of the High Court to revise 
a " proceedirjg before an inferior crimi¬ 
nal Court. " Although judicial proceed¬ 
ings are defined in the Code as includ¬ 
ing " any proceeding in the course of 
wbicli evidence is or may be legally 
taken on oath ” it was admitted in 
argument before us tliat it may some¬ 
times be necessary for the Magistrate 
before issuing an order under S. 144 to 
take evidence on oath so that even if 


If this is so, then we are bound to take- 
a dillerent view to that of Kamesam, 
J., in the case in Vedappan Servai v, 
Periannan Servai {!), where be says that 
Cl. (3), S. 435 was redundant. What is- 
tlie ed'eeb of the omission of that clause- 
iirthe present Code? We cannot say 
that that omission was unintentional.^ 
Wo have to take the Code as it is. Up to' 
tho present Code, from 1872 until 1923, 
a ban was placed upon the High Court’s 
power of revision with regard to pro 
ceedings under S. 144. Now that ban' 
lias been removed. It may have been] 
unintentionally removed but we arej 
not concerned with tliat. We mustj 
hold that the effect of that omission is. 
that the ban is removed and that the- 
High Court has now power to revise-; 
such orders. We are aware that, if this 
decision is right, it may lead to most 
unfortunate consequences. It is obvi¬ 
ous that tho Magistrate has most fre¬ 
quently to act in an emergency and 
that it will be a disaster, if, when be 
does make an order, a criminal revision 
petition is at once presented to the 
Higli Court and a stay order applied 
for. Wo come to the decision we have 
with great regret and only say that, if 
Cl. (3), S. 435, was omitted by mis¬ 
take we hope that legislature will as 
soon as possible restore it at any rate- 
as far as S. 144, Criminal P. C., is con¬ 
cerned. Petition is dismissed as the order 
expired before the petition was presented. 
r.R.S./v.B. Petition dismissed. 


fchalj test is applied, it would appear 
that these proceedings may be judicial 
proceedings. It is quite true that in 
the Calcutta Full Bench case such pro¬ 
ceedings were held not to be judicial 
proceedings but that decision vvas not 
unanimous and it was undoubtedly in 
consequence of it that the Code of 1872 
described such proceedings as not judi¬ 
cial. The decision of the Full Bench 
of this Court in Sundaram v. Queen (3), 
could not have been otherwise than it 
was as w'e have already stated, because 
the Code of 1872 stated that such pro¬ 
ceedings were not judicial proceedings. 
There is also the . other description to 
be applied namely " proceedings of an 
inferior Criminal Court. ” The Privy 
Council case, in our view, makes such 
proceedings, proceedings of a Court, so 
that that description is also applicable. 
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Beasley, C. J, and Pandalai, X. 

[Pantam) Feit^^ai/ya^Petitioner. 

V. 

Emperor—Opposite Party. 

Criminal Eevn. No. 375 of 1929 and 
Criminal Revn. Petn. No. 339' of .1929 
Decided on 30th October 1929. 

Pena! Code. S. 171 {f)-Meni rea 
sary ingredient in offence under S. 17* lU- 

Mens ren ia an ingredient in the offence 
under S. 171 (f) and whore the corrupt inten¬ 
tion is absent, the offence of personation can¬ 
not be committed ; The Stepney Case, 4 • 

M. & H. 84 , Won. [P 0 1]^ 

Nugent Grants V. Satyanaraya-i for 
Petitioner. 

K. N, Ganapathi-iov the Crown. 

Beasley, C. J. —The petitioner was 
convicted by the Sub-Divisional Magi^ 
trato of Eajahmundry and sentence 
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under S. 171 (0.1. P. C.. to a fine of 
Ea. 50 and in default to suffer simine 
imprisonment for a month. 

The offence of which he was convicted 
was that of personation at an election. 
Briefly, the facts of the case are that on 
16th April 1928 there was an election to 
fill vacancies of the Poddapur Taluq 
Board. There were two vacant scats 
for Peddapur firka and eight candidates 
and eight polling stations. The peti¬ 
tioner's name was by mistake on the 
roll of two different villages, namely 
Geddanapalli and Bhupalapatam. The 
petitioner voted once in the morning in 
the polling station for Geddanapalli and 
in the afternoon for a second time in 
the polling station for Bhupalapatam. 

The offence of personation at elections 
is defined in S. 171-D., I. P. C., as 
follows : 

“Whoever at an election applies lor a voting 
paper or votes in the name of any other person 
whether living or dead, or in a fictitiows nanio 
or who having voted ouco at such election ap¬ 
plies at the same election for a voting paper in 
his own name ; and whoever abets, procures or 
attempts to procure the voting by any person 
in any such way commits the ofluiico of per¬ 
sonation at an election." 

In the Sub-Divisional Magistrate’s 
Court evidence was given in support of 
the complaint against the petitioner by 
certain witnesses proving that the ac- 
cused voted twice which is not disputed 
by tho petitioner and that ho did so 
although this conduct was objected to 
hy P. Ws. 1 and 2. Tho petitioner filed 
a written statement denying the offence. 
Ho, however, admitted that he voted a 
second time but stated that he iiad done 
80 in tho bona tide belief that ho could 
do BO as his name was included in two 
lists. Ho also disputed the evidence of 
the prosecution witnesses as to the ob¬ 
jection raised by them at the time of 
his second voting. Two witnesses were 
called by the petitioner who were the 
Polling Officers and tliey deposed that 
no objection, oral or in writing, was 
raised at any time to the petitioner 
voting on the second occasion. On be- 
half of the petitioner three contentions 
were raised, namely; (1) that the ac- 
cused did not specifically apply for the 
ballot paper and that the second voting 
was not an offence in the strict letter 
of the BectioD;(2) that the accused had a 
right to vote a second time as -his name 
appeared twice in two polling areas in 
the voters’list and (3) that mens rea 


is an ingi'('»liont in this olToiic<5 and m) 
mens rea was pmved. Tlio Snii-lhvi 
sional Magist I ate dt'cidcil all tlie iIikm 
points against tho r ai d. muci 

no argument was a<ldn >-^id lo I\ 
Mr. (iiant on I'l hall of ll.i' \''' i!':i<'i 
that ids findings on the In si * w > > i * n t 
are wiong wo liav*? only to c(.nsid» i hi ■ 
finding on llio Ihiid joint, nanndv, 
whether monsiea is an (ssufial in 
giedient in this (IVience. Snh- 

Divisional Magistrate tin ll;at all 

that it was neces:-aiy to {rcA-' v..i' th(' 
fact that tho petitioner had viti-i Iwm 

and that his motive for doing v h. 
ther cornipt or otherwise, w as innnati • 
rial. He. therefore, did i ot come ti 


any finding as to tho petitiomn’s molivi 
or guilty’knowledgo. He Ihinlis thai 
however genuine the belief of a jeisoi. 
may ho that he is entitled to vote 
twice if his name aj'peais twice njoi 
the electoral roll, lio none the h 
commits an offence under S. 171-1). 1. !'• 
C. We have been referred by ^Ir. Giant 
to the corresponding S. 171-D, I. P. C 
in tlie English Act, namely tho Dallol- 
Act {35 and 30 Vic. Ch. 33). S. 21 
of that Act is S. 171-D, 1. P. C. Wo 
have compared the two sections and 
they are clearly the same. That being, 
so, wo were referred to an English de¬ 
cision on that section reported in the- 
Stepney case (1). There, in discussing 
the offence of personation, Deman, J.» 
stated on p. 46 as follows ; 


“It is tboronglily understood election Ja 
tbit, unless there be corruption, and a bad 
mind atul intention in personating, it is not an 
oOcneo. If it is'done under an honest belieC 
that the ni.in is properly there for the purpose, 
of voting, it is held in these casts and in other 
cases analogous that no ofTeuce has bcecr 

committed.Tbc-y arc cnactroenti^ 

which can be really only applicable to an in¬ 
tentionally bad act, because if a man is guilty 
at all he is guilty of felony, and may bo im¬ 
prisoned as a felon for a considerable time. 
To suppose that the legislature ever intended’ 
to enact that a man, who with perfect honesty 
but from a mere blunder as to his rights gives » 
vote, and then (believing that he has aright 
to do so), gives a second vote, he being on thc- 
register, on the same day, is to be deemed 
guilty of felony, is to impute an intention to 
the legislature which is absurd though if it 
had said so in absolutely plain words, wo 
must have carried it out. I do not think that 
that is tho intention of the Act ; I think there, 
is still to bo added to the ofTenco of persona-- 
tioii a corrupt intention, and where the cor-- 
Tupt mtcution is absent, the oOence of per-- 
sonation cannot have been committed." 

“nTTaMTTHTs?^ 
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Till? [' 1 "f ; 
?11 in -•. ii ini' 


in {■\n‘ (ns-’ wore that a 
hal hoeii wronalv inclndei,] 


in tin' r‘gi>tor of two 
V'lV'il twicn ami it was 


flivisions. lie 
a-lmittel that 


lie was ifinoi'ant of the law an^l ha-l 
a'jtoi,! conscientiously hv inistilco, tha*’’ 
helulno corrupt intention an.l that 
hn !u 1 not hean corru]y.ly inllnenecd. 

.1l was by tlie Public Prosecutor 

tint there is no sucli thing as mens rea 
in Iiiflia, that, unless an accuse.! person 
can bring himself within any of i the ex¬ 
ceptions in the In liin Penal Cole, the 
offence is committotl as soon as the acts 


tint this complaint be reheard by the 
District Magistrate, Eajahmundry or 
some otber Magistrate whom he may 
direct other than this Sub-Divisional 
Magistrate. We ourselves are not pre¬ 
pare.! to decide this matter on the evi¬ 
dence and we think it is essential that 
the case should be decided by the Court 
before which the evidence is presented. 
r.l{. s.,'v.s. Conviction set aside. 

• 
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•set out in the section in the code wliich See/, of Stole— Defendant—Appel- 

defines the offenc."! h ivc been committed, hint. 

that it is not stitel in R. 171-D tint the v. 


liei'sonation must he witli a corrupt or 
anv other intention and that therefore 
intention is imnuterial. It was con¬ 
tended that the petitioner’s plea am¬ 
ounts to nothing more than tlie plea 
that he was ignorant of the law which 
plea could be of no avail to him. Bub 
we find ourselves quite unable to agree 
with that argument. It does not follow 
that the petitioner’s plea was 'merely 
one that lie was ignorant of the law. 
His plea apparently is that as his name 
was twice upon the electoral roll, he 

a mistake of fact, tliab he 
was on that account entitled to vote 
twice. Ilis plea is not that lie thought 
that a voter could vote more than once 
at an election. We have no doubt what¬ 
ever that the Sub-Divisional Magistrate 
was wrong in nob applying his mind to 
that aspect of the case. He should have 
seen, whether, upon the evidence, the 
petitioner was able bo bring himself 
within.any of the exceptions in the 
^Indian Penal Code. This he has not 
done. Quite apart from this, we are 
unable to say that the intention of an 
offender in the commission of this crime 
is any different in India to what it is in 
England. 

^ There can bo no question 'what¬ 
ever that the legislature in intro- 
jducing the new chapter, Ch. 9 (a), into 
the code exactly copied the English 
statute law with regard to offences re- 
lating to elections and we see no reason 
for saying that, whereas in England the 

corrupt intention of the voter is to be 

considered here it is immaterial. We, 
theiefoye^ seb aside the conviction of 
the petitioner, Wer the fine inflicted 
upon him to be refunded and direct 


T. S. Munujesan Villai and others — 
Plaintiff's—Respondents. 

Second Appeal No. 54 of 1926, Deci¬ 
ded on 26tli August 1929, from decree 
of the Sub-Judge, Kumbakonam, in Ap¬ 
peal Suit No. 152 of 1924. ^ 

Jif (a) Land Acquisition Act, S. 6 (I)— 
Notification by Government issued after in¬ 
stitution of suit—Court ought to lake notice 
of notification. 

In a suit for an injunction against fh? 
Government rcstr.nning them from proceotiiog 
with the acquisition of cert.vin lands, the Court 
ought to take into consider.ition a notification 
issued by the Gov. rnment under S. G after 
the institution of tho suit : 44 Cal. 47, lUl. on. 

[P 24') C 2] 

(b) Land Acquisition Act, S. 6 {!), Proviso 
—Eighty per cent of cost of acquisition paid 
first by Government to be recouped subse¬ 
quently by private parties—Provisions of 
S. 6 (Ij. Proviso, are substantially complied 
with. 

Whore 2) per cent, of the cost of acquisition 
of certain ].;nds for building sites is to be le¬ 
vied in the first instance from the private 
parties and 80 per ^cent should be first paid by 
the Government to bo subsequently recouped 
from the private p.irties to whom tho lands are 
to bo assigned, the provisions of S. (1), pro* 
viso, are substantially complied with in that, 
part of the acquisition costs had to como out 
0 * the public revenues at the time of acquisi¬ 
tion : A. I. R. 1926 Mai. 1093, Expl. A. 1. R. 
1927 Mad. 245, Ref. [P 2o0 C 2] 

Govt. Pleader —for Appellant. 

B, Sitaram Bao and B. Venkata- 
raman —for Respondents. 

Judgment,—This second appeal ari¬ 
ses out of a suit filed by the plaintiffs 
(respondents 1 to 3) for an injunction 
restraining defendant 1, the Secretary 
of, State for India in Council, from ac¬ 
quiring the plaint-mentioned lands 
under the provisions of the Land Acqui¬ 
sition Act. The suit was instituted be¬ 
fore the issue of any notification by the 
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•Government umler S. 6 (l), Land Acqui¬ 
sition Act, But, as a matter ot fact, 
such a notification was issued by the 
Government in respect of the plaint- 
lands soon after the filing of the suit. 
That is clear from Ex. 1 which is dated 
15th May 1923. The trial Court took 
into consideration the fact of the issue 
of the notification, Ex. 1, during the 
pendency of this suit and held that 
there was no valid ground for the issue 
of an injunction restraining the Govern¬ 
ment from proceeding with the acquisi¬ 
tion under the Act. But the lower ap¬ 
pellate Court was of opinion, that the 
suit should be decided on the state of 
circumstances which existed at the 


date of the institution, without taking 
into consideration what transpired sub¬ 
sequent to the filing of the plaint. 
Considering the scope of this suit with¬ 
in this narrow compass, it held that the 
civil Court could go into the question, 
whether the acquisition was really for 
a public purpose or not, conceding at 
the same time that, if a notification 


under S. 6 (l), Land Acquisition Act, be 
issued and proceedings are taken on that 
basis, it may be conclusive evidence ol 
the puvjme being a public one. Re¬ 
gardless of the declai'ation contained ir 
the notification, the learned Subordi 
nate Judge came to the conclusion upoi 
the materials furnished in the suit 
that the purpose could not be deeme( 
to he a public jnirpose. In this view 
an injunction was issued against defon 
daiit 1 as prayed for in the plaint. 

In this second appeal, it has boei 
fairly conceded by the learned advocat' 

for the respondents, that, if a declara 

tion under S. 6, Land Acquisition Act 
bo made by a notification in the ga/.ett 
lb would be conclusive evidence of feh 
fact that the land sought to bo acquire* 
NNas needed (or a public purpose. I 
has also been held in Ponnaiya v. 

(1) that alter such a declai 
tion it 18 nob open to the owner to con 
tend in any civil Court that the Ian 
was nob noaded for .public purpose 
vide also decision in Veeraraghavr. 
chanarv. Secy, of State (2). as to tb 
conclusiveness of the declaration as { 
the purpose being a public one. Thi 
being so, the next question is, wheth* 
mdeoid ing Miis sinb. the Court can tal 

jl) A.I.R. 1926 Ma(i. 1039. 

UJ A. I. R. 1925 Mad. 837=49 M»d. 237. 


into consideration tlio fact of tlu^ issuo 
of such a imtilicabion by tluiGovern- 
ment soon after tho filing nf the suit as 
evidenced by Ex. 1. J’here is no <linibt 
that the Govornnient would take lur- 
ther steps in tlio matter of tho a'-quisi- 
tion on tho strengtli of that notification. 
Tho relief claimed by the plaintills in 
this case, is an injunction to restrain 
the Government from proceeding with 
tho acquisition. If an injunction sliouhl 
be granted ignoring tho fact of Mio issue 
of this notification, it would only lead 
to an anomaly and also to multiplicity 
of suits. 


The decision in Nuri Miah v. .imhiai 
Singh (3) relied on by tho learned 
Government Pleader, lays down tho 
principles wliich should be applied to a 
case of this kind, lb is therein laid 
down that, though ordinarily tho decree 
in a tuit should accord with tho rights 
of tho parties as they stood at the date 
of tho institution of the suit, that rule 
need nob be followed where it is sliown 


that tho original relief claimed, lias, by 
reason of the subsequent change of cir- 
cumstanccs, become inappropriate, or 
that it is necessary to have the decision 
of tho Court on tho altered circum¬ 
stances in order to shorten litigation or 
to do complete justice between the 
parties. Adopting the principles enun¬ 
ciated in this ruling, it would be proper 
in this case for the Court to take notice 
of the fact of the issue of the 
notification, Ex. 1, though it was 
after the filing of tho suit, in order to 
mould the decree in tho proper form 
according to the circumstances which 
have arisen since the institution of the 
suit. The relief in this case being an 
injunction which is in the discretion of 
tho Court to grant ou refuse, I think 
that, for a satisfactory disposal of the 
case, due weight should bo given to the 
issue of the notification, Ex. 1, in order 
to see whether, in spite of such a noti¬ 
fication there are still reasonable 
grounds for the issue of any. injunction. 
In the view I liave taken, it must be 
held that tho notification is conclusive 
• ,. ® acquisition 

m question was for a public purpose 
It 18 unnecessary therefore to canvass 
tl^evid^ce_m_order to come to an in- 


(S) [1917] 44 Cal. 47= 
809=20 C. W. N. 


140=34 I. C. 

1039. 
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dei tT'lfenb ccuclusion whether it is for 
a j 11 ) lie iiii'} ose or not. 

i have to consider the contention of 
the Icained advocate for the respondents 
that there ^as no substantial tompli- 
ance \Yith the pioviso to S. C (1), Tiancl 
Acquisition Act, and therefcrc tlie clc- 
ciaiiitioii vonld he ultia viies. ILe 
proviso is to this effect : 

"Ko'.iicl declaration eball ’le made unless 
the c'orni-Piis.itioD to be award-d for fucli pro¬ 
perty is to be paid by a couipauj, or wb^lh c r 
partly cut ol piil lie reYenD- F cr fi me fund 
contiollcd cr managed by a Iccal authority.” 

In tlic 1 resent case, what haslcen 
done is tiiat SC'ier cent c-l tliC fc;st ct 
the au]iiisition slroulcl 1 c levied in the 
ffist instance ficni the apilicants for 
the sites and the remaininp cost, ramcly. 
hOier cer.t should liist le laid out of 
the iiil lic rcvonufcs l y tire Government, 
I ut it should suLsequci'.Lly he recouped 
from tlie leisons to whom the sites are 
assigned, in instalments which are 
spread over a period of 20 years. As 
1 have already said the avowed i-uipcsc 
of tlie acquisition is to proviclo sites for 
the ranchamas and other lal-curcrs. It 
is argued that in view of the avowed 
intention of tlic Government to recoup 
thehOicr cent of the cost from the 
grantees of the sites in tlie manner 
stated above, it should he deemed that 
no 1 or lion of the cost really comes out 
of public revenues. ^\’ithout new going 
into case law as to the interpretation of 
this iroviso, it seems to me at first 
sight, that all that the pioviso requires 
is, that some portion of the initial cost 
of the acquisition should- come out of 
the public revenues. It is silent as to 
what the effect of any future action by 
the Government in the matter of re. 
coupiiig the amounts advanced by it 
would be upon the validity or propriety 
of the notification. There is no doubt 
that there must he a substantial bona 
fide compliance with the terms of this 
proviso. By reason of the stipulation 
that the 60 per cent of the cost now 
paid by the Government should later on 
be recovered from the grantees, it can¬ 
not be concluded that the entire amount 
would surely be recouped by the Govern¬ 
ment. cannot forget the other con¬ 
tingency of the Government failing to 
recoup portion of this amount, in which 
case, it must itself bear the outlay to 
that extent. Such contingencies as 
would arise in future are now proble¬ 


matic and in the face of the clear fact 
that bO per cent of the cost is now paid' 
out of the public revenue, we need not 
speculate as to what would happen in 
future. I am therefore of opinion that, 
in spite of the aforesaid stipulation, 
there is substantial compliance with the- 
condition in the proviso that at least a 
I-art of the cost should come out of 
jiuhlic revenues at the time of the ac¬ 
quisition. In the case reported in Pen- 
lioiija V. Scc!/. of State (1) referred to 
above, thcie was a payment by Govern- 
niciit of only one anna out of a sum of 
Bs. 3.352 and odd, the cost of the ac¬ 
quisition. It Yvas therein held that this 
was merely an evasion of the terms of 
the proviso to S. 6 (l) of the Act. But, 
on a perusal of the judgments of both 
the learned Judges in that case, it seems 
to me that the facts proved in that case 
led to an inference that the acquisition 
in question was only a device for private 
ends under the guise of the Land Ac¬ 
quisition Act, and in all probability, the 
payment of one anna only out of a very 
big sum coupled with those special cir¬ 
cumstances, was viewed as a mere eva¬ 
sion and not a compliance at all with 
the requisites of the proviso. Whereas, 
a divergent view was taken by another 
Division Bench of this Court in the case^ 
reported in Seaja Haicken v. Secy, of 
Slate ( 4 ). It was held, that even a con¬ 
tribution of one anna by the Govern¬ 
ment, though the cost of the acquisition 
amounted to a pretty large amount, 
\YOuld be a sufficient compliance with 
the pioviso and that there was no valid 
reason to question the legality of tbo 
notification. This objection is in my 
opinion unsustainable, and I hold tha 
the declaration under S. 6 (l) of the Ac 
evidenced by Ex. 1 is legal and valid. 

Any further steps taken by the Govern¬ 
ment in pursuance of this notifica 10 ® 
cannot be arrested by the issue of an 
injunction in this suit. I therefore dis¬ 
agree with the opinion of the 
pellate Court, and find that it is . 
less to issue any injunction. lu 
view, the plaintiffs’ suit should be j 
missed and this appeal allowed. A® 
costs, the important fact to be oom® 
mind is, that the present _ 

stituted by the plaintiffs before the 1 
of the notification, Ex. 1, and there 

it w^as open to them to —‘ 

(4l A. I. E. 1927 Mad. 245=50 Mad. 80e. 
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alleged public purpose for the acquisi¬ 
tion and to ask for an injunction. How¬ 
ever, the plaintiffs have been Uiroughout 
contending that the notihcation itself is 
ultra vires, and tliat contention has 
been found against. Taking all these 
circumstances into consideration, 1 think 
fib bo direct the plaintiffs to pay one 
half of defendant I's costs throughout 
and bear their own costs. Ls.ive re¬ 
fused. 

1 >.R.S./V.S. Appeal allouet. 


Ample ovicl«‘!ice atvl tit* nrb in n ])<.<ibicKi 
exactly tu SAY wlrit li uicl 

neod bo attAcliCHl mb :i.< 

of proof. li is only in < r s wli r^* ivi i' tn ' i- 
meagre and tlio I'ort is o -t in ;i i' :l; >n t]'\\ 
nitolv to know wb:it liovh tli^'t. ‘Imi- 

cal rule as to burden of lu ' rv^* I. 

' r - I, ( 1 ^ 

(c) Evidence Act, S. 106--Reprrsenla* 
lives of parties to transaction cannot take 
advantage of S. 106. 

Section 106 cannot 1>) utiJi'u to [i r- 

sonr> who aro ropros‘iratriY'S ‘*f ' « *> • 

transaction and nh*' into tlu'ir 

I. C. 435, Di$s. front. i ^ b 
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Eamesam aj!d Jackson, JJ. 

S. K. Baghavendra Bao —Defendant 
—Appellant. 

V. 

VenTcatasami Naickan and others— 
Plaintiffs—Respondeuts. 

Appeal No. 95 of 1925, Decided on 
16th August 1929, from decree of Addl. 
Sub-Judge, Coimbatore, in Orignal Suit 
No. 24 of 1923. 

:f: {«) Moilgage—Coniideration—If execu¬ 
tion U proved, recital is prima facie proof 
of pasting of consideration against heir or 
purchaser from executant. 

If a suit is batweon the mortgagee and the 
mortgagor only and the mortgagor admits the 
document, the onus of proving want of consi¬ 
deration is on him ; but if be does not admit 
the execution of the document and denies it 
and therefore denies the whole transiction, the 
burden of proving execution and the passing 
of consideration are both on the pliintill-mort- 
•gagee. Generally he discharges his burden by 
proving execution only and exhibiting the 
document containing admission by the 
mortgagor of "having received considera¬ 
tion. The moment such a documenu is 
proved and exhibited, it is for the mortgager 
to rebut the presumption arising out ot the 
recital in it. If further instead of the mort¬ 
gagor himself the mortgagee has to sue his 
legal heir who is an infant, there is no greater 
burden as regards proof of consideration on the 
mortgagee. In the case of the purchaser from 

the mortgagee who cannot be expected to ad¬ 
mit the execution of the document, if he puts 
the mortgagee to strict proof of execution and 
passiog of consideration unless in the course 
of proving the document, certain circumstances 
have been elicited which throw a cloud, of 
suspicion on any part of the cafe, the recitals 
would be prima facie proof of the passing of 
ooDslderatioD and it is for the purchaser to 
meet the presumption arising out of the 
recital: 6 Cal. 260 and 85 I. C. 455 (Spencer, 
J.), Dies, from; 6 C. L. J. 659 and W A. L. J. 
108, Doubted ; A. I. B. 1921 Cal 435, Disl.i 36 
il«. 478, Bel. on; A. I. B. X9« Oof. 415. 
Be/. . - [P 253 C 2. P 254 C 1] 

>!» (b) Evidence Act, S. I06-Preiuiv‘'on 
applies only in absence of clearer sufficient 
evidence. 

Id a case where all the facts are proved by 


TTwlrop S. SnJtramaniii I'lei R'- 
AppellaDt. 

K. Bhashyain lyengni —for Ri^spon* 
dents. 

Ramesam, J. —This appeal arises out 
of a suit on a mortgage bond dated i7th 
October 190S, executed by one Vonka^a- 
sami Kaidu. Defendant 2 is the iatiier 
of the executant. DoftMidants •) and 4 
are tho assignees of a nioitgige do.-iee 
obtained against the suit lands, jlifer.- 
daiits 5 and 6 are subsiipient inoit- 
gagees. Defendants.7 and 10 are I'ln- 
chasevs of portions of tl^o inoitgage 
property. -Defendants 8 and 9 are pin- 
chasers in Court auction of I'orlions of 
mortgage property in execution of a 
decree on a prior mortgage. The mort¬ 
gagor became an insolvent and liis pro¬ 
perty became vested in tlie Official Re¬ 
ceiver who is defendant 1. Defendant 1 
pleaded that the mortgagor was not the 
Uianaging member of tlio family at the 
time of the alleged execution of the suit 
bond. Ho put the plaintiff to proof of 
the execution ol the mortgage bond and 
of its consideration. He also alleged 
that there were misunderstandings bet¬ 
ween tho mortgagor and his father and 
that they were executing fictitious docu¬ 
ments in favour of relations with a view 
to precipitate a partition in the family. 
He relied on some other circumstances 
for showing that the suit document was. 
a nominal one. Defendant 2 contended 
that the suit document was not binding, 
on him. Defendant 7 raised certain 
contentions which it is unnecessary to 
state. The Subordinate Judge granted 
a decx'ce against defendant is shave- 
only. The Official Receiver files this 
appeal and he repeats his contention in 
the Court below that tlie suit document 
was nominal. 

. Defendant 1 became an insolvent, 
sometime in August 1914. He liad pre— 
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[>v.i • '.vil''' Tiio 

1-, : i F-li.n:oy inri liTMi 
I-. !.i , S,\iii .ilt-'i- tlu‘ inort- 

.'.in')- \v'.n :|'(-Inei! iiisulven:, tiie Ollieial 
llrL' iv- r iMuk vf.-],-! ro liiivo these niort- 
yiyr's ■].:< I'Li’C'l voih :i;4iinvt tlie ci'Oilit.oi'3 
i;nih r >, Ifi'olvoiicy Act. and they 
V, do '1 u'cd vuid. The I'resent plain- 
(i!t i tho l)i'Olhor of the father-in-law 
of t!io inort^ajjor. lie died before tlio 
•case came on for trial and his ncplicws 
wore brought on tlie record as his legal 
representatives. These liappen to bo 
tlio two mortgagees whose mortgages 
were declared vuid in the insolvency 
proceedings, it is contended for the 
ippellint that as his mortgages in 
tavuur of the hrothers-in-law were 
found to ho collusive documents it is 


between the mortgagor and his father in 
1900 and that at the time of the parti¬ 
tion the suit mortgage bond was with 
defendant 2 and that it was taken from 
him. Ex. 4 is the partition deed. There 
is a clause in it providing that besides 
the debts referred to in the schedule 
all other debts should be discharged by 
the persons who contracted the debts. 
Now, this is sought to be construed as a 
statement that all debts other than 
those mentioned in the schedule are 
nominal and nominal endorsements of 
payments should be obtained on the 
bonds and the bonds handed ever to the 
other party. I do not see any justifi¬ 
cation for this construction of Ex. 4. 
This contention therefore that the suit 
document was regarded as a nominal 
document at the time of the partition 


likely that tlio suit document also was a fails. ^ J 

collusive and nominal document. But The next circumstance relied on by ^ 
it seems to me that the suit mort- the appellant may be thus stated, 
gage was executed in circumstances Defendant 7 obtained a decree in 0. S. 
quite different from those of tlie other No. 28 of 1908 and proceeded to execute 
two mortgages. They were executed in his decree by sale of the mortgage pro- 
1913 avhen the mortgagor was getting perties. In the proclamation the suit 
heavily involved and as a matter of fact mortgage was given in the list of prior , 
he was declared insolvent soon after, encumbrances and a remark was added 
Tho suit mortgage bond was executed that it was a nominal document. This 
six yeais before the insolvency. It does is a statement made behind the back of 
not follow from the fact that the man the creditor in proceedings to which be 
was getting involved in 1913 and was was not a party and it was purely ft < 
executing nominal documents, that the self-servingstatement, A statement of 
document of 1908 should also be regard- that kind is not even evidence against 
ed as nominal. Tho suit mortgage is in the plaintiff. Thus, so far as the speci- 
favour of the unclo-in-law of the mort- fic circumstances relied on by theappsl* 
gagor.a rather remote relation. The lanb are concerned, I think that they 
other two mortgages were in favour of do not go to show in the slightest degree 
his brothers-in-law, very close relations, that there is any suspicion attached to- 
It is next urged that when in the insol- the document. 

vency proceedings the present mortgage It is next contended that, even ignof" 
bond was summoned for it was produced ing all the circumstances relied on 7 
by defendant 2 before the Official Re- the defendant, the plaintiff 
ceiver. .Assuming that it was produced to fail because it is said that the bui' 
by defendant 2, it does not follow that of proof is on the plaintiff to prove ft^ 
the document was always in the custody there was consideration for the ^ 
of defendant 2 and it had never been mortgage and the supplemental pl*^^ 
with the mortgagee. It is true that, if tiffs have not discharged that bur e^ 
the mortgagee had never had possession resting upon them. The documen 
of the suit document, it suggests that it Ex. A mentions five items of 

is a nominal transaction. But of this tion. The first item is a sum of Bs* > 
suggestion there is really no evidence, due to the Coimbatore Ljj 

The document was actually produced That there was such a debt and a 

before the Official Receiver by D. W. 4, was paid off by January 1909 is , i. 
son of defendant 7, and- he says that P. W. 1. If* is not even sugges^f® . 
defendant 2 gave it to him. I doubt if the defendants have paid off this ^ 

. this oral evidence ought to bo believed, There is some evidence that plaio 
•D. W. 3 says that there was a partition paid off the debt vide the evidcn 
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P. W, 2. ItOQi 2 is a ilobb o( Us, 1.005 
duo to ono Subiamania’i Clirttiar, and 
item 3 is a doOt of Us. 507 duo to 
Kumarappa Chettiar. PlaiiitilT2!is P. \V. 
2 s\vears tluib these two promissory notes 
were paid otT and tliat ho saw the 
promissory notes brought haek. \ n- 
fortunately, the promissory notes arc 
not now produced. But plaintihs 2 and 
3 are not responsible for such non-mo- 
duebion. They are only the legal le- 
presenbatives of plainbilT I brought on 
record just two months before trial. 
The original mortgagee is dead. It may 
be that if he had been living he would 
have given a better account of these 
promissory notes. It cannot be said 
that the inability of plaintiffs 2 and 3 
to explain as to what became of the 
promissory notes is a suspicious circum¬ 
stance against them. The payment of 
the other items is also spoken to by 
plaintiff 2. 

It is argued for the appellant that 
he is a stranger to the document 
and therefore the burden lies on the 
plaintiffs to prove the passing of 
consideration as against him. The ap¬ 
pellant is a stranger to the document 
only in the sense that he %jas not an 
original party to the document. In the 
sense that he derives his interests from 
the mortgagor and therefore stands in 
his shoes, he is not a stranger but it is 
said that as he'knows nothing of the 
original transaction the burden ought 
t<o lie on the person who knows more 
about it. In this particular case, if tl\o 
burden of proof is to turn upon a consi¬ 
deration of this kind, the plaintiffs also 
can be said to be in the same position. 
The original mortgagee, viz., plaintiff 1 
died and liis nephews are the legal 
representatives. They know no more 
of suit transaction than the appellant 
and so far as this aspect is concerned 
both the parties who are now contesting 
are peraons who have no means of 
knowledge and if the rule as to burden 
of proof is to turn upon this circum¬ 
stance it is clear that as both the parties 
are strangers and as the proof of the 
'execution of the document is prima 
facie proof of the passing of considera¬ 
tion, the further burden of rebutting 
this presumption arising from such 
proof must rest on the defendants and 
the defendants must fail. But I do not 
wish to dispose of the case'on this nar- 


II! Hill' n* 
1 ' \\ ll'•! <’- 


k' f 


row gi'iuMnI. \I . : '<1 ■ 
has h>'oii a bli- ' ■ i ; ' . I 

evor tliei o a m ' • i . 
giig'.’o's ini t‘ 10'1 all■. r ’ . 
strangi'i' and a - n; 1 i > 

documonl I iu' I i id’ : 
against tdio sh-.usgi'i ; n.i • 
and if lie fails bi> s!i..\v [ i i 

consideration | <’'i! iv^d. I.*- inn--' in 
even if there no jividrr • a ’ i i 
of the defendant-. 1 a "i ' i ;' 

of bliis proposition I tit i;< ' ., . 

full extent of tlio imi'litati'ui m r : 
as there are ca-e> eilliei apiiauritl, 
really supporting the cuntentoon of ihr 
appellant, 1 wish to deal with tins ma'• 
ter fully. 

If the suit is between the mort¬ 
gagee ami the mortgagor only and the, 
mortgagor admits the document, the 
onus of proving want of eon.-ideiation 
is on him hut if he does not admit fdie' 
execution of thedocumont and denies il,' 
and thorefoie denies t!m whole (laiiMe. 
bion the burden of proving es'orr.Lirm 
and the passing of consideiaMcn are 
both on the plaintitt mortgagee, tieee- 
rally he discharges his burden hy prov¬ 
ing execution only and exliihiting the 
document containing the admission by 
the defendant of having received consi¬ 
deration. The moment such a -docu¬ 
ment is proved and exiiibited, it is for 
the defendant to rebut the presumption 
arising out of the recitals in it. Those 
last statements of mine are elementary 
propositions and there can he no contlict 
of opinion about them. 1 state tlu'iii 
merely to lead to the next ■-top. But sup¬ 
pose tiiat tlio original mortgagor died 
leaving, let us say an infant heir who 
knows nothing about the original tran¬ 
saction and a suit is brought against the 
infant heir. Naturally he denies know- 
ledge of the transaction and jmts the 
plaintiff to the proof of the execution and 
the passing of consideration* The bur* 
den is of course on the plaintiff to provcj 
both. But suppose the plaintiff provesj 
execution and exhibits the document, 
containing the recitals as to receipts of 
the consideration by the mortgagor 
whose heir the defendant is, has he not 
made out a prima facie case as to the 
passing of consideration also ? I think he 
has done so and unless in the course of 
prewing execution very suspiciouscircum. 
stances are elicited in thecross-examina- 
tion of the plaintiff’s witnesses the mom. 
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M'l. M;>‘ < is proved, it is for 

M:" to meet the plaintifl's case 

mi.ltM-ni, Iv the putting in of the docn- 
mont in evilcnco containing the recitals. 

I ilo not think there is any case, at any 
rate none has been ci' 'd hoforo ns, 
showing t!iat an infant heir is in a hetber 
1 i -n than the ntiginal mortgagor 
i.i.l Milt there is a greater hurden "n 
the plaint ill hecanso the infant heir 
knows nothing aiiout the originil trans¬ 
action. No C'.Hiit has yet said iliat: 

Now 1 tilco lip the next (jtiestlon. 
Instead of the pioperty passijig to the 
infant heir, suppose the original mort- 
gagoi' has sold it hy j rivate sale or the 
nioite:i>;"d jivopcity has passed from 
him hv an auction-piirchaso to the 
puic-Inoer. Docs this purchaser stand 
in a I'l'tter position than the original 
mortgagor or the infant heir? On prin¬ 
ciple 1 do not seo why he should. As 
to one proposition laid down by all the 
cases 1 entirely agree, namely, that, 
where a purchaser who cannot be ex¬ 
pected to admit the execution of the 
■document denies such execution ami 
puts the plaintiff to proof of tho whole 
transaction tho burden is on tho plaintiff 
to prove execution and tho passing of 
considoration. .Ml the cases lay down 
this and 1 agree witli this proposition. 
Rut this is nothing more than what 
haiipens in tho case of the moibgagor 
himself denying execution; and to say 
bijis is nob to pub the purchaser in a 
better position than the original mort¬ 
gagor. Now, suppose in such a case the 
plaintiff mortgagee has proved tho exe¬ 
cution of the document and has pub in 
evidence the recital therein as to the 
passing of consideration, i. e., an admis- 
•sion by the mortgagor whose represen¬ 
tative the defendant is. In such a case 
it seems to me that, unless in the course 
of proving the document circumstances 
have been elicited by cross-examination 
•of witnesses which throw a great cloud 
or suspicion on any part of the case, the 
recitals would be prima facie proof of 
the passing of the consideration and it 
is for the defendant who claims under 
the person who made the admission to 
•meet the presumption arising from the 
recitals. I do nob think it can lie in his 
mouth to say that he w'aa a stranger to 
the original transaction; and, if he can- 
nob underbake to meet the plaintiff’s 
'.prima facie case arising from the; reci¬ 


tals, he cannot, it seems to me, insist on 
the plaintiff proving something more 
than the recitals so as to make out the 
passing of tlie consideration specifically 
and not by mere admissions. It may be 
in a particular case, if the plaintiff is in 
a position to produce better evidence 
than mere recitals and deliberately 
abstains from doing so, such as in the 
case of a merchant nob filing his accounts 
or where it appears that there must 
have been other vouchers and they are 
not produced, or some other suspicious 
circumstances appear, that it is open bo 
the Court to say that it is not satisfied 
with the presumption arising from the 
recitals and to require more from the 
plaintiff before it calls upon the defen¬ 
dant to meet the plaintiff’s case. But 
to say this is nob to lay down any rule 
as to burden of proof. It is merely a 
question of weighing the evidence. It 
seems tD me that in general, by which I 
mean where no other suspicious circum¬ 
stances appear, the plaintiff by merely 
proving the execution of the doenment 
containing recitals must be taken bo 
have made out a prima facie case and it 
is for the defendant to meet that case by 
adducing his evidence. The fact that 
the defendcinb is a stranger to the ori¬ 
ginal transaction cannot make his posi¬ 
tion better or the plaintiff’s position 
worse than where he sues the original 
mortgagor. So far, I have discussed the 
matter on general principles and with¬ 
out reference to any cases. I will now 
discuss the cases that have been cited 


before us. 

The first decision cited 
Brajeswaree v. Bhtidamuddi [V- 
matter came up on second appeal before 
Jackson and Macdonell, JJ. The lower 
appellate Court held that the passing of 
the consideration was not proved bhougn 
the execution of the document had been 
proved. The point raised in second 
appeal was that, unless there was some 
evidence for the defendant to rebut the 
case made out for the plaintiff, the 
plaintiff ought to get a decree.^ Jack- 
son, J. agreed with this contention bo 
Macdonell, J. said that it was a second 
appeal and he ‘could nob interfere. ® 
matter came up before a third Judge 
Garth, C. J., who made certain obser¬ 
vations to the effect that the 
the recitals as against a stranger to^— 

(1) [1081] 6 Cal. 268=7 O.L.R. 6. 
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■document must be taken to bo loss than 
the weight of the same recitals against 
the original exocubinb. I regrot 1 have 
•to dissent from this proposition. No 
doubt, the result of that case can bo 
justitiod if the lower appellate Court 
bad said that, apart from the recitils in 
'the document, there wore other circum¬ 
stances appearing in the plaintiff s case 
itself or other surrounding circumstan¬ 
ces which threw .so much suspicion tliat 
without further evidence on the pait of 
'the plaintiff it was not prepared to 
accept his case, or in other words, it 
would not have called upon t!ie defen¬ 
dant to meet the plaintiff’s case. If 
anything 1 in that case rests upon some 
such consideration, I would agree with 
Maodonell, J., that it is a matter for 
non-interference in sejond appeal; hut 
Jackson, J’s judgment shows that there 
were no such cir:umstances and 1 would 
agree with Jackson, J., that in that case 
the second appeal ought to have boon 
allowed. In any event, I am unable to 
agree with the Chief Justice's observa¬ 
tion that because the defendant is a 
stranger to the document the weight to 
be attached to the plaintiff’s evidence 
varies. The weight of certain evidence 
cannot vary because of the nature of the 
defendant but can only vary with refe¬ 
rence to the surrounding circumstances. 

The recitals in a document may lose 
their weight on account of other suspi¬ 
cious circumstances surrounding the exe¬ 
cution of the document coming out in 
the evidence; but where there are no 
such suspicious circumstances I am una¬ 
ble to see how the weight can diminish 
because the defendant is a person other 
than the original executant, though 
claiming under him. The next decision 
relied on is Bishetwar Dayal v. Barhan 
Sahay (2). So far as the head-note in 
this case is concerned, I do not see any 
reason to dispute it. The defendant 
was a stranger and he denied all know¬ 
ledge of the bond. The burden there¬ 
fore was primarily on the plaintiff. It 
was for him to make out a prima facie 
case. Whether more was intended by 
the case does not appear from the judg¬ 
ment. If it was meant to lay down in 
that case that positive proof of the pas- 
uing of consideration must be given and 
that the proof of execution is not enough 
to dieehar ge the plaintiff’s burden and 

'(2) [1907] 6 0. L. J. 659. 


to oall iipDit l.lio di’fondint U) incut the 
vaiiii-d. agloo wiJi it. It- is 
floir uliit tliii caso \v is tu liy 

down ans’ such lulo. 'fiio • i.lui 


ti.insaction was porfuc*-!)' 
free fioiii I. lint of fr lud " su,' 



the plaintiff' should pr.wo a hue.- ■! ; 
t've, that ho has bo iiniginc . om i fraud 
and show th.ib there w vs no lu l. luib 


that there was sumo circuin mu 


the case suggesting fraud "i- .•■mu of 

fraud and the plaintiff lias to «-h ir it up. 
Hut it is unnecessary for mo to '..iv iiu ro 
about tliabcase. There again thom iUer 
tamo up on second appeal and tlic appeal 
was dismissed. Perhaps, tliere was some¬ 
thing in the lower appoUabo Courb’s 
judgment about fraud surrounding tho 
execution of the document. The next 
case referred to is Sfiluk Sin'ih v. Ajit- 
(ihija Pcrs-iad {3). Iloro agiin, I liavo 
no quarrel witli tho head-note. The 
Imrdea certainly lay on the pliintitf, 
but it seems bo have been hoM thib even 
if the plaintiff proved the oxiHu'-ion of 
tho document ho had nob proved tho 
passing of consideration. Tho last sen¬ 
tence in the judgment seems to suggest 
that there was so much more wliich tho 
plaintiff could have proved bub ho did 
nob and that his not adducing such 
further evidence as was in his power 


must be taken to destroy any presump¬ 
tion arising from the recitals of the 
document. It may be that the decision 
is right on the facts. All that the 
Judges say is that the Court of iirst in¬ 
stance was quite right in primarily 
[)lacing the onus of proof on the plaintiff 
and in holding that the onus was nob 
shifted. The latter proposition I do nob 
take as a general rule of law that in 
every case of a strangor-defendant the 
burden does nob shift merely by proof of 
execution. If it is imerely a statemenb 
on blie facts of the c.ise, the case lays 
down nothing in favour of the appellant. 

The next case is Krishna Kisore v. Na- 
(jendrahala Chowdhurani (4). This case 
certainly does nob help the appellant. 
Both sides adduced such complete evi¬ 
dence as was in their power and the Court 
was in a position to adjudicate upon tho 
truth and nob upon a technical rule of 
onus. In such cases it is said that the 
onus of proof becomes immaterial and 


(3) [1912] 10 A L. J. 103=15 I. C. 121. 
(4j A. I. a. 1921 Gal. 133. 
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!io inij (i! :.i ''iiM I'C attaciird to Uie 
(]i:. :;i •[ ol ciiiu,-'., 1 eiitiluly agree wi^li 
i ho;'.'r'-'iiuxiljf. Jo a ca^^e wtici'o ail tl.-' 
jfa'jt.-i ai'e j ioved by ample evi-lence ami 
jthf' Couifc ill a i)()sition ex-ugly to ?ay 
Iwiiat happenetl, no iinportaiu--; be 
abtaclu'd li' l-he rule as )'og.t.!-ils I'lirdt-n 
jof ;>i'o 'f. Ohhor cases oenir wli-ae ( vi- 
i- voiA meagre ami ilm Cr)!:!! is 
|iiot in a p(*9ition to kno'.v ■-l«'!ini*'eiy 
|\vliat liappenoil. In >iich a rbc ca'^e 
lias to be decided with ii icrcnco onlv 
to the tochnical lulc ■•is ti.i iiurdeii of 
proof. Ijet O': imagine a very eh-inon- 
tary case. Suppose that beyond exhi¬ 
biting tlio document liofli sides liave 
adduced m.> furtlier evidc'nc'.!. In such a 
case, if biio Ijiirdcn is on tho defendant, 
ho ought to fail: l»ut if it is on the plain- 
lilT if lie has nut discliargcd the- burden 
by exhibiting tho docuLuent he ought to 
fail. In sucli a case tho rule as to bur¬ 
den of proof becomes of great importance 
and it is with reference to such a case 
that ray remarks apply. It is in such a 
case that I say in general that after 
exhibiting the document containing the 
recitals as to the passing of conside¬ 
ration, the burden shifts to the defen¬ 
dant. It is only in certain special cases 
of suspicious circumstances that it may 
not so shift. 

Certainly the decision in Krishna 
Kiser De v. Sreemati Nagendrahala 
Chu?v(lhurani U), does not help the 
ajipellant. There is only one case from 
our Court cited for the appellant and this 
is Knmarappa Chettiar v. Narayanan 
Chettiar (oj, I regret to say that I am 
unable to agreo with the observations of 
Spencer, J., at p. 456. He seems to dis¬ 
sent from the decision in Babhu v. Sita 
Eam {fj), on the ground that the peculiar 
position of the stranger has not been 
carefully examined. Now a stranger 
■who purchased a mortgagor’s title, whe¬ 
ther by private purchase or in Court 
auctiou, ought to know exactly the 
nature of the title he has purchased, and 
to say that such purchase was without 
notice seems to be incorrect. "Want of 
notice in such a case can only be the 
result of sheer carelessness on the part 
of the purchaser which must amount at 
least to constructive notice. It is very 
difficult to imagine a case of a transferee 

(5) [1916] 35 I.O. 455. 

36 All. 478=25 I.C. 426=12 A.L.J. 


who does not stand in the shoes of the- 
tia.nsfoirer and against whom an admis¬ 
sion of the transferrer cannot be regar- 
di.-d as evidence. Far from dissenting, 
from hohhu v. Sita Ram (6), I am in- 
dined fully to agree with the obser- 
v.itions in that case. The observations 
of Ivumaraswami Sastriar, J., at p. 458 
are more carefully worded and it is not 
necessary for me to dissent from them 
as from Spencer, J’s., observations. 
Tliore he says that, where a person 
claiming title to the property succeeds 
in showing that there is no debt, then 
the property cannot be sold. This of 
course is perfectly right. In fact, the 
whole judgment of Kumaraswamj 
Sastriar, J., proceeds on the footing that 
the fictitious nature of the consideration 
was actually shown in that particular 
case and in such a case, unless it is in¬ 
tended to benefit the mortgagee, which 
is a special case, the mortgagee cannot 
have a decree for sale. I agree with 
all this. At p. 457 he agrees with 
Bisheshwar Dayal v. Harbans Sahay (2). 
But on reading the rest of the paragraph 
it seem.s to me he is not laying down 
any rule as to burden of proof. He only 
says that want of consideration may be 
proved as part of other circumstances 
going to show that the instrument is a 
colourable transaction and not intended 
to convey any interest to the ostensible 
purchaser or to confer any title on him. 
In fact, there seems to be in that case 
very strong evidence to show that the 
document was colourable. Whether it 
came out as part of the plaintiff s case 
or whether tlie defendant adduced such 
evidence I am not able to say. The 
matter came up in second appeal and 
the crux of the appellant’s contention 
seems to have been that, even if there 
is no consideration proved he is entitled 
to a decree for sale. In my opinion thie 
case does not help the appellant. Cer¬ 
tainly I am inclined to dissent from 
Spencer, J.'s disapproval of Babbu v. 
Sita Ram (6). 

In my opinion the observations^ in 
Babbu V. Sita Bam (6). are unexception-. 
able, and I agree with them. In 
Bhusan Boy v. Dhirendra Nath Be 
at p. 181 [of 74 I. CX we have got the 

following obseiwation; . ^ 

“ The document was executed by his fatber» 
and contains a recital th at the const ^ —_ 

(7) A.I.R. 1924 Oal. 415. • 
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had boon rocoived by the oxocutaut. The 
burden lies upon the oxecntant or his roprosen* 
tativo to prove that the recital was untrue and 
to satisfy the Court how ho bocamo a party to 
a document which contained an untrue recital 

of this description.This burden 

has not boon discharged. On tho other hand, 
there is affirmative evidence on tho part of the 
plaintiff to show that consideration was in fact 
paid. " 

I entirely agree with these observa¬ 
tions and seeing that ^lukerjee, J., is a 
party to this case it seems to me that 
what is sought to be implied in iJishcsn ar 
Danal 7 . Harbans Sahay (2), was not 
really meant by it. It is true lhat tliis 
last case is a case of an heir ; but I do 
not see liow the case of an heir differs 
from that of a transferee. If any relaxa¬ 
tion of the rule of law is to be made for 
the case of a purchaser on tho ground 
that he is a stranger and ho know noth¬ 
ing of the initial facts, surely the same 
thing ought to be done for an infant 
heir or even a major heir who knew 
nothing about the transaction. The 
truth is that S. 106, Evidence Act, cannot 
be utilized to help persons who are re¬ 
presentatives of other parties and who 
istep into their shoes, as Spencer, J., 
seems to suggest in Kumarappa Chettiar 
v. Narayanan Chettiar (5). In my 
opinion, in the present case after Ex. A 
has been proved there are no suspicious 
circumstances compelling the Court not 
to shift the onus to the defendants. The 
defendants have proved nothing to rebut 
the presumption arising from the recitals 
in the l:ond. 

Tlie appeal fails and ought to be dis¬ 
missed with costs. 

Jackson, J.— I agree. 

F.R.S./v.B. Appeal dismifised. 
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Ramesam and Jackson, JJ. 

Subramania Defendant 2— 

Appellant. 

V. 

Venkatarama Beddi and another — 
Plaintiff and Defendants 1 — Respon¬ 
dents. 

Appeal No. 237 of 1926, Decided on 
12th August 1929, from'a decree of Dist. 
Judge, South Arcot, in Original Suit 
No. 45 of 1924. „ . 

(a) Hindu Law—Debit — Father — Money 
decree obtained againit father and proper- 
• tiu atUched^ln execution whole or intereet 
may be proceeded against irrespective of 
ambiguity in description—Son is bound by 
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such cxrctilion unless he shows that debt 
was immoral -Civil P. C., S. 53. 

Wboro moii-'v tlo ' obtained against a 

fatlior iind lln' itnunTlie-? .aft udied, own whon 
tlioro-is aiiibiginty in ih,' di'-N-riptii.n rf tin) 
prop-jttii’s siudi as liv tho ijco of ilio v.nrd.-; riglit 
title and inliTost oi tli' itid!.',m iiL-i].'l,ior, still 
it must In) takoii prim.i fa.-io 'hit Mi-' lut' iiti'iii 
in tho oxecutioii prooeediuDS is to prooeed 
against tlio whole of tho interest that may ho 
proceeded against on account of tho Hindu 
Law rule that ;» fatlier's debts may bo .'xocutod 
against thesiii. There may U-some special 
circumstances in sfune oasi'< to show that the 
execution proceedings wcvj limited to a parti- 
cuhar share of interest. Where no sm-h limi- 
tatiou expressly appears, all that the sous can 
claim is to show that the debt was ilh^gal rjr 
immoral or that tho debt never existed, and 
the moment they fail to prove any of the speci¬ 
fic circumstances, their claim must f.ail ; 1.3 
Cnl 21 (i».C.) ; 12 NnJ. 112 (P C.).: 17 Cal. 5Rl 
fi'.C.;.; HCaf. 572 (J'.C.) .iid.l. 7.K. l'J27 
Ma.Lm.FoU. [P-2rj<lClJ 

(b) Hindu Law—Debts—Father—Matter in 
execution res judicata against father—Plea 
of res judicata is also effective against son— 
Civil P. C., S. 11. Expl. 6. 

Execution against father is ofioctivo enough 
to hind the son also and if any matter iu exe¬ 
cution is res judicata against the f.athor, the 
pica of res judic.ata is operative against the 
son too, for fpractically the father represents 
the son ill execution proc-edings even whore 
the suit was not fr.iinod against him us mana¬ 
ger of the family. 11’ -j'' C 2J 

6 \ Pad7)ta7iahha Auija7igar and T. V. 
Srinirasa Chariai —for Appellant. 

P. KJanakira7n—iov Respondents. 

Judgment.—In this case we liave gob 
a decree against a Hindu father. There 
were a number of execution petitions in 
1916. 1918, 1920 and 1921. In the exe¬ 
cution proceedings of 1921 tho property 
was sold. Tho sale ccrtiticate is dated 
3 l3t Marcii 1921. Tho present de¬ 
fendant i was tlic purchaser, lie sold tho 
property to tiie present defendant 2 
under Ex. 0 dated 19th September 1921. 
The pre.scnt plaintiff brought this suit 
for the recovery of his share in the pro¬ 
perty on tho ground tliat the execution 
proceedings against liis father, tho judg¬ 
ment-debtor, did not include his own 
share in the property. Prior to that ho 
had put in a petition for setting aside 
the sale so far as his interests were con¬ 
cerned; vide Ex. 3 (a). It was dismissed. 
There was an application for review, 
Ex 4. That was dismissed. It is clear 
that all parties thought that the execu¬ 
tion proceedings were against tho whole 
of the family property and not against 
the father’s share only. In none of the 
schedules attached to the proclamation 
was there any remark made to the effect 
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that only t!io father’s half share in the 
.ya-opovtics <lcscrihe<l was intended to be 
sold. According to a series of decisions 
of the Privy Council, where money de¬ 
crees are obtained against a father and 
the properties attached, even when there 
is ambiguity in the description of the 
properties such as hy the use of the 
words right, title and interest of the 
judgment-debtor, still it must be taken 
prima facie that the iucention in the 
e.^ocution proceedings is to proceed 
against the whole of the interest that 
may be proceeded against on account of 
the Hindu Law rule that a father’s 
debts may 1)6 executed against the son. 
There may be some special circumstances. 


In some cases to show that the execu¬ 
tion proceedings were limited to a parti- 
cular share or interest. Where no sucl" 
limitation expressly appears, all thal 
the sons can claim is to show that the 
debt was illegal or immoral or that the 
debt never existed, and the moment thej 
fail to prove any of the specific circum 
stances, their claim must fail. This 
the result ef the decisions in Nanom.' 
Babuasin v. Modhun Moliun (1), Minak 
ski Nayudu v. Imnindi Kanaka Ramayc 
Goundan v. (2). Mahab'r Pershad v 
Mohesu-ar Nath Sahai (3), and Simbhu- 
nath Pandey. Golap Singh (4). It is 
perhaps putting the matter too strongly 
to say that the sale certificate only is 
conclusive on the matter. It is safer to 

look at the whole of the execution nro- 
ceedings. Though the Judges who de- 
cided the case in Natesa Pathar v 
Ganapathi Subba Pathar (5) have rested 
their judgment on the sale certificate 
only, the conclusion in the judgment is 
one with which we agree and they 
have referred to all the Privy Council 
^ses.^ In the present case the learned 
District Judge attempts to distinguish 
the case m Subba Bao v. Swamia PilUi 
(61 on the ground that in that case the 
son intervened in execution before sale 
and the Court disallowed his objection 
It 18 true that no such thing happened 
in the present case ; but the son’s obiec- 

'(P.a) I.X'l=4 Sar.68S 

27^(1* cl 

(4) rir 11=5 Sar. 489 

(4) U8BJ] 14 Oal. 572=14 I. A. 77=5 Sar. £ 

(5) A. i. R. 1927 Mad. 311. 

(6) [1918] 7 M. L. W. 407=47 I. 0. 834. 


tion after the sale in the present case is 
practically similar to what happened in 
that case. We, therefore, think that 
the District Judge is wrong in thinking 
tiiat only the father’s share was pro¬ 
ceeded against in the execution proceed¬ 
ings. 

It is then stated that the execution 
petition of 1920 was really barred by 
limitation and though the proceedings 
which terminated in a sale are binding 
against the father the sonis not precluded 
from showing that that application was 
barred. We do not agree with this con¬ 
tention. The matter is res judicata 
against the father. If so, as the effect 
of the cases is that execution against 
father is effective enough to bind the 
son also, the res judicata is operative! 
against the son also. Practically the 
father represents the son in the execu-i 
cution proceedings even where the suit 
was not framed against him as manager 
of the family. It is unnecessary to con¬ 
sider the question whether the applica¬ 
tions of 1916 and 1918 may not be con¬ 
sidered as steps in-aid of execution, to 
prevent the application of 1920 being 
barred by limitation. We do not think 
that there is any decision which com¬ 
pels us to hold that they cannot be such 
steps-in-aid, though the execution pro¬ 
ceedings in the Panrutti Court might 
have been irregular and, if objected to 
immediately, would not have been al¬ 
lowed to proceed. We allow the appeal 
and dismiss the plaintiff’s suit with 
costs throughout. 

P.R.S./v.s. Appeal allowed. 
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Venkatasubba Rao and Madhavan 

Nair, JJ. 

(Chairman), Municipal Council, Sri- 
rangam —Defendant—Appellant. 

V. 

Anantha Subramania Ayyar —Plain¬ 
tiff-Respondent. 

Appeal No. 273 of 1929, Decided on 
4th September 1929, from order of Sub- 
Judge, Trichiuopoly, D/- 17th July 1929, 
in I. A. No. 824 of 1929. 

(a) Madras District Municipalities Act-~ 
Rules for the preparation of electoral rolls, 
Rs 6—Members in waitinit are not include® 
in revising authority — Waiting Board is in* 
tended to be reserve and can never become 
anything more than such reserve — Person 
nominated as member of Revising Board re* 
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'{using to serve—Collector’s new nomination 
^eld to be correct. 

Tbo rulo consists of two distinct p^rts, first, 
referring to tho rovisiug ivutbority, tbo second 
to tbo Waiting Board. Tho mombors in waiting 
aro not included in tiio revising authority 
which body shall consist of certain throe per¬ 
sons, none' of them being a luoinber in w.titing. 
The second part of tho rule provides that cor- 
tain pjrsons may be appointed to tho Waiting 
Board to tako the place of any member of the 
revising authority. The fact that he takes the 
latter’s place does not alter his status an ! con¬ 
vert him into a regular member. A Waiting 
Board is intended to bo a reserve and can never 
become anything more than such reserve. Its 
members are outside the Board and they are to 
be called out in omorgoncios to act temporarily 
as substitutes. 

Tbo Collector originally nominated throe 
persons as members of a Revising Bo.ud ; ho 
also appointed certain members in waiting. On 
one of the nominated members docliuuig to 
serve, tho Collector nominated another person 
in his place. It was contended that when a 
nominated member refused to servo, it was a 
member in waiting that should have stepped 
into bis place- 


Held: that under R. 6 there could not be a 
proper Revising Board of two members and in 
appointing the third, the Collector was perfect¬ 
ly right. tP 200 C 2] 

(b) Madras District Municipalities Act- 
Rules for the preparation of electoral rolls, 
6—Biased chairman is disqualified from 
adjudicatins upon person's claim—Objection 
«f interest can, however, be waived by con- 
duct. 

Whore the chairman of a Revising Board has 
a personal interest and bias in the result of a 
person’s nam) being included in the electoral 
roll, the chairman is disqualified from adjudi¬ 
cating upon the claim of that person ; but that 
person, aware of the objection of interest, can¬ 
not take tho chance of a decision in his favour 
and afterwards r.usc tbc objection. Wahejteld 
V. We^l [lili'io ^^' 1 - G B. & S. 7)1, liil. 
0)1 • Frame United Breweries Co. v. Dalh Jui- 
liccs, -I- U. 3SG and Bcr v. Uawird, 

(1902) 2 K. B. 363. Rif. (P 26'2 0 I : P 263 0 1] 
(c). Madras District Municipalities Act- 
Rules for the preparation of electoral rolls, 
R. 6—Members of Revising Board differing— 
All members should endeavour to arrive at 
tinanimous judgment. 

. A final decision ought not to be pronounced 
in a case in which the members of the Rsvising 
Board difier until by conference and discussion 
of tbs points in diSereoce they have endea¬ 
voured to arrive at a unanimous julgmeat : 6 
All. 469, Bel. oit. [P 261 C 1] 


T. Rangachariar and A. Srirangacha- 
riar—tov Appellant. 

■T. B. Bamachandra Iyer and S. Sri- 
nivasO’ lysr —for Respondent. 

Venkatasubba Rao, J.—The learned 
fiub-Judge has been tempted to give way 
to moral indignation and to exhibit 
great heat. This is a draw-back that 
has seriously impaired bis judgment. 


'L'ho <iiu)-ii.ioii wn linvo tn ilneiilo is, 
liavo tiiii lu!''-; ior llio pinpaiuf 
oloctiiral loil-i lici'ii niiiliiavoiH'il to sucii 
;Ui ONti'iil, a-; '.u ron<liM ;h" pMn ir.xliijp-i 
of tlio'‘rovisiii:; aiil li'H il.\ " v. lmlly jiull 
anil void Wo ilio l||||•■'^llrll in 

this I'oim having {.<* K. 

onacts inlor alia : 


*’'riio oi>]i'rs l»y iIm* aiicli •mi-/ 

shill l>o liiKvl and shall wvl (m lialilc » 
(juostinu’nl by an> in 

The plaintilV lias tlioiofoif 
siiow that tho lioaiii wliiili (i.'ii'le-j 
again.st his claim was not piupi rh ''"i. 
stituted and that in con-> 0 (iuoiii.'i' idici - 
was no decision which could hocoiii'- 
linal, within tho meaning of that provi¬ 
sion. In view of tho wording of 
rule, we shall refrain, as far as pos^riblo, 
from referring in our judgment, to tlio 
various irrogularitios that have occurred, 
hut do not all'ect tho con.stitution of the 
Board or its jurisdiction. 

Acting umiei H. *d, i lio thaiunan de¬ 
cided to oinin the ol tho plaintill 

from * he preliminary roll on tho ground 
that in regard to residence he did not 
possess the nocessary qualilicatiou. K. 1 
refers to claims and ol)jeotions. VVbeu 
a person feels aggrieved by the omissiou 
of his name, be prefers what is called a 
claim ; when, on the other hand, a per- 
son feels aggrieved by tho improper in¬ 
clusion of another person's name, he may 
prefer an objection. These are for the 
present the only parts of the rule with 
which wo are concerned. We sliall quote 
the very words, in so far as tiiey are ma¬ 
terial, that relate to the preferring of an 
* objection.” 

“.Any person whosj mine is ou tho toll ahJ 
who r bjocts to the inclusion of tbo name of 
any otbor peosou wlioso name is on tbo roll, 
m.iy prefer ail objoctioa to tho revising autbo- 
rity.” 

Under this rule, the plaiutift' preferred 
a claim and that is quite normal. An 
objection was also preferred by ono Sri¬ 
nivasa Iyengar, an agent cr a clerk of 
the chairman. As the rule stands, bow 
can one object to the inclusion of a name, 
when that name has not been included? 
However, what really happened was, 
that Srinivasa Iyengar filed an objeebiou 
stating that the plaintiff was not posses¬ 
sed of necessary property qualification. 
Two questions were thus raised before 
the revising authority: 

(l) Was the plaintiff disqualified by 
reason of tho fact that he was no resl 


2G0 Madras Ml. CorNCiL, Skiuaxgam 

ding wit.hin ccrtivin limits {the grountl 
taken l>y the chairman) and 

(•Jj Was the j.laiiUiii' di'^iiualiiied not 
owning certain projierty in his own 
right ? (the ground taken by the chair¬ 
man’s clerkk 

Before proceeding with tlio narrative, 
we shall relate how the revising autho- 

ritv came into existence. 

% 

JUile h says : 

‘■The F’^vising .iiithority fr>r i. icb 'iecJpral 
roll ill a iinitiiciiv.iity sh dl <'ou.sisfc of the 
chairman as 'nt anJ two iioii-ofiicials 

who ar:) not inetiilv,". ' t f th • Mtitiicipal Council 
ro he nominated liy tli-' C'dleotor or the Dis¬ 
trict. The Collector shill aLso a[)[V)int tao n(«'i- 
oilicials and Swi> or inor.' ollici.ils (spocicy inR 
the order in whi'di they shill ho snfcitled co 
act, tho noii-oCii.-itl.s tahiiie proccdeiico over 
ohiciaD) as momh:rs in waiting to fcak • the 
pliico of any inemher of the revising authority 
(including th.' pi'o.si..l<.iU) who rolusesto attend, 
or becomes incap.ibl' of attending, a sitting or 
who is personally or pecuniarily interested in, 
or gives ovidc.icc, in respect of, any claim or 
objection and is thereby rendered unfit to take 
part in tbo adjudication of such claim or ob* 
joctioQ.” 

The Collector nominated under this 
I’ulo : 

(1) The Cha irman of the Municipality. 

(2) Mr. Rajagopala Naidu and 

(3) Mr. Balasubramania Aiyar, 

as members of the Revising Board. He 
appointed also as requirofl by the rule 
certain members in waiting of whom two 
wore noii-oliicials and two olUcials. Of 
these four, wo aro conpcined with one, 
namely, Mr. Kandaswami Udayar, a 
non-olficial. 

Mr. Rajagopala Naidu, on his being 
informed of the Collector's proceed¬ 
ing, declined to serve on the Board 
stating that he did not wish “to bo 
drawn into Srirangam politics” a very 
wise decision indeed, having reoavd 
to the facts revealed by this case. 
Tho Collector, on being informed 
of this, nominated Mr. Rangaswami 
Pillai in the place of the gentleman 
who declined to serve. The Board that 

heard the plaintiff’s claim ,consisted, as 

original members of 

(1) The Chairman, 

(2) Mr. Balasubramania Aiyar ; and 

(3) Mr. Rangaswami Pillai. 

The plaintiff objects that the appoint¬ 
ment of Mr. Rangaswami Pillai was 
ultra vires. He puts his case thus. The 
very object of there being members in 
waiting is, that they may be called on to 
act when such a contingency occurs as 
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has now actually arisen. “When Raja-r 
gopala Naidu refused, it was a memberl 
of the Waiting Board that should have! 
stepped into his place. The Collector,! 
had, therefore, no power to make a fresh 
nomination and the appointment of 
Rangaswami Pillai was consequently in¬ 
valid. This objection has been upheld 
hy the lower Court, but is, in my opin¬ 
ion, untenable. The rule consists of two 
distinct parts, first, referring to the 
revising authority, tho second, to the 
Waiting Bond. The members in wait¬ 
ing, on a true construction are nob in¬ 
cluded in tho revising authority. The 
rule vary clearly lays down that that 
body siiall consist of certain three per¬ 
sons none of them being a member in, 
waiting. 

The second part of the rule provides 
that certain persons may be appointedl 
bo the Waiting Board “to take the place 
of any membor of the revising authority.” 
Tho fact that ho takes the latter’s place 
does not alter his status and convert him 
into a regular member. A "Waiting Boardj 
is intended to be a reserve and can never 
become anything more than such re¬ 
serve. Its members are outside the 
Board and they are to be called out in 
emergencies to act temporarily as sub¬ 
stitutes. If it is borne in mind that a 
Revising Board is constituted to deal nob 
with a single voter but with voters gen¬ 
erally, the scheme of the section becomes 
quite apparent. For example, when the 
case of a particular voter is being con¬ 
sidered, a member may refuse to attend 
that sitting. The voter may happen to 
be his relation, friend or enemy, or, he 
may have some interest in the property 
which the voter claims to be his. In 
such a case, he may very properly re¬ 
fuse to attend a sitting. But, does 
that fact ipso facto terminate his 
membership of the Board ? He may 
nevertheless attend its other sittings 
and take part in them. The members 
of the Waiting Board are intended to 
step in at such times, and when the ori¬ 
ginal member returns, they step out and 
go back into the reserve. Under this 
rule, there cannot be a proper Revising 
Board of two members and in appointing 
the third, the Colleotor was perfectly 
right. The plaintiff’s objection, there- 
fors fftils 

The plaintiff next objects that the 
chairman was disq,ualified by interest 
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from adjudicating upon his claim. Ho 
alleges that he has been vice-chairman 
for some years and that tiiero has been 
bitter enmity between him and the 
chairman. The latter was intent on 
seeing that he was not rc-elocted and it 
was with tliat object that lie caused his 
name to be omitted on tlio roll. Though 
the case has been argued very fully and 
elaborately, still we must not lose siglit 
of the fact that what wo are In'aiing is 
an appeal from an order granting a 
temporary injunction. But, on such 
materials as exist, we must make up our 
minds, whether the plaintiff has made 
out this charge. The lower Court in 
holding in favour of the plaintiti relies 
on several facts and circumstances, but 
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we propose to confine ourselves to two 
or three facts which have, in our opin¬ 
ion, a decisive bearing on the question 
to be tried. The chairman’s objection 
was, as we have already said, based on 
certain rules in regard to residence , in 
the soundness of that objection, how¬ 
ever, he seemed to have had little 
faith. The plaintiff thereafter preferred 
his claim. It was too late for the chair¬ 
man to change his ground of attack. 
It was at this juncture that his clerk 
comes on the scene with what is called 
an objection. That related to quite a 
different ground, one based on want of 
property qualification. We have already 
pointed out that preferring an "objec¬ 
tion” in the circumstances was out of 
the common. The question of the locus 
standi of Srinivasa Iyengar was tlieii 
■raised. The Revising Board, by a majo¬ 
rity, decided the point against liim and 
held that he had no right to be hoard. 

The chairman dissented taking a dif¬ 
ferent view. On the material before us, 
we cannot resist the conclusion that it 
•was at his instance ’that his clerk pre¬ 
ferred that objection. Mr. Rangachari 
in his eloquent address, while admitting 
that this is a suspicious circumstance, 
urges that it may be capable of explana¬ 
tion. True it may be ; but the chair¬ 
man has had an opportunity both in the 
lower ti.nd in this Court and what ex¬ 
planation has been forthcoming ? The 
case has been fought with great bitter¬ 
ness and every point argued very fully 
and we cannot help concluding that the 
chairman has failed to remove the sus¬ 
picion, because he has no satisfactory 
explanation to offer. 


Wo now |'a-<s l.n anui lier oircinn- 
stanoo wliicli (ells atiiunsl, I,ho c.hairnian 
with oqiial il nul gioalor fotw!, On llt.li 
•luno, tlio iiilii's:; in whirh v, .i havu i >'• 
forred, voganliin; liio -.i.u.di oi Sii- 

niva<a Ivongar was 'I’liun^h it 


was hold thai. ho o"iild nob !■ ’ hoard, tho 
Board decided to g ; siio niotii into tlie 
merits of I ho ul»ii)ction. Tlonoaftor 
tliere were somo adiouinod sittings with 
wiiicli wo are not coucoi n Ml. (Jn L ltli, 
clio chairman makes a refoioiu-o to tho 
Government on a certain point and socks 
its ailvice. ilo formulates tlie (luestiun 
thus; Somo persons witliout title to pro- 
porty seek inclusion in the electoral roll 
on the ground that the tax bills stand 
in their names with the consent of tiie 
real owner. Tlio transfer of a l.»ill is not 
a transfer of property in tho oyo of the 
law. Attempts arc fr 0 <iucntly made by 
persons in such position to get tlieiv 
names improperly included in the electo¬ 
ral roll. He concludes his letter by 


saying : 

"It is necossary to put a stop to such inal- 
practice. Tho Revising iJo ir’l fot ls .some tlihl* 
culty iu the ma’/'cr -uid it is prayed that tiio 
Govornuient may bo ploaso<’ to favour us with 
their view early." 

A perusal of this loads one to think 
that the reference itas been made by, or 
at the'instance of the Revising Board : 
but nothing of the sort : this was done 
as a matter of fact behind its back. Then 
again, was tliis reference made to the 
Government bona lido and in t!ie ordina¬ 
ry course Tlie essence of the charge 
against the plaintiff was tliat the pro¬ 
perty-belonged to his fatlicr but that the 
tax bills stood in liis name. Ho ansv.-er- 
ed it somewhat thus.; 

"True, my fathet's appears as that of 

th.' owuor.but I am a member of a joint family. 
Tho bills were transferred to my uamo with 
tho consent of every member of that family. 
This happened some years ago and since thou 
I havo been paying the taxes." 

These facts are not mentioned in the 
reference. The chairman states a hypo¬ 
thetical case having no relation to exist¬ 
ing or actual facts. And how does he 

word his reference ? 

He, in terms, suggests to tho Govern¬ 
ment the answer which he wishes to get. 

The reference is forwarded on 14th 
and the Government sends its answer 

promptly on 17th which is very laconic. 

“The Government agree with the view ex¬ 
pressed in the chairman's letter read above." 

Having obtained this answer (which 
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<‘ylt.'u -i ' lovfunnent order), the 
(•l■,linltall ii'a'Is it. O'lr, at tne next sitting 
cn 20di. We may here statf'tiiat iil- 
timatelv the I'oini wa^ found against tl'.e 
plaintil't liy the votes of the chairman 
and Mr. iiatigaswami T’illai. the third 
mL'inhei'. i\Ir. Ihilasuhramauia Aiyar, 
dissenting. TIte plaintitV states that it 
Tvas the reading of tlic (Government 
Order at the sitting, that clinclied the 
question, for Eangaswami I’illai would 
otherwise not have supiiortcd the chair¬ 
man, This may or may not he so : with 
that we are not concerned. The ques- 
Tion is wiiat dn^' tliis conduct indicate 
It is unnecessary lo dwell furtlier on 
r.})c |ioinf. It is char l)eyon'l doubt that 
from the very start the chairman had a 
ipersonal interest in tlie result and his 
conduft on the Hoard shows that there 
was not even a semblance of fairness in 
his dealing with the plaintiff's claim. If 
the matter rested there, we would hold 
the decision as invalidated on the ground 
of bias. 

But the plaintitl is precluded from 
raising this plea. as. by his conduct, ho 
waived the objection on .tlie ground of 
interest. On his own showing, he was 
aware from tlic very beginning that he 
could not hope to get justice from the 
chairman, it was on 1st June that the 
chairman’s clerk came forward with his 
"objection." After that date, there 
were several sittings of the B ;ard and 
the plaintiff never suggested that the 
Chairman was uii6t to take part. On 
20th June the Government Order was 
openly read out at the sitting of the 
Board. Even then, the plaintiff failed 
to urge that the chairman was disquali¬ 
fied by interest. On that day, the 
case was argued and on a certain point 
judgment was reserved. It was on 
the 22nd for the first time that 
the plaintiff hinted that the cliair- 
man was actuated by bias. The 
truth is, that the plaintiff expected 
that the decision of the majority would 
be in his favour and not till he realized 
that that expectation was unfounded 
that he demurred to the chairman being 
a member of the Board. 

On the question of interest, Frome 
United Breweries Co. v. Bath Justices 
(1), contains a very valuable exposition 
of the law by the House of Lords. In 
that case, certain licensing justices re- 
”(1) [1926]~A. 0. 586.' ' 
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lerred the question of renewal of a 
license to the compensation authority 
and resolved at a further meeting that 
a solicitor should be instructed to ap. 
jiear before tuat body and oppose the 
renewal on their behalf. The solicitor 
duly appeared and opposed. Three of 
the justices who sat aud voted as mem¬ 
bers of the compensation authority had 
been parties to the resolution authoris- 
ing the solicitor to appear on their 
belialf. It was held that those three 
justice'^ were disqualified from sitting 
on the compensation tribunal on the 
ground of bias and its decision was set 
aside. Mr. Bangachari contends that 
the act of tlie Revising Board in the pre¬ 
sent case was not a judicial but an ad¬ 
ministrative act. This case shows that 
interest or bias invalidates a decision 
irrespective of the fact whether the tri¬ 
bunal is performing a judicial act or not. 
Lord Atkinson thinks that the subject 
matter of the proceeding was judicial as 
distinguished from administrative and 
Viscount Cave seems to agree with this 
view. Lord Summer, on the other hand, 
is of the opinion, that the act is an ad¬ 
ministrative act, w’hereas, Lord Carson 
thinks that: 

“Magistrates under the Licensing Acts ate 
frequently compelled to mix up what might be 
called administrative with what might be 
called judicial action.” 

Administrative or judicial, the act 
was equally liable to be set aside if hi** 
was proved on the part of the tribunal. 
On this point, all the four learned Lords 
were agreed. Mr. Rangachariar con¬ 
tends that the duties imposed by the 
rule on the chairman are such that cer¬ 
tain amount of bias is inevitable. A 
very similar argument was put forward 
in that case. Viscount Cave meets it 
thus: 

“But, assumiug this to bs so, it by no means 
follows that a justice who was actively oppo^ 
ing the renewal of a licenst can adjudicaM 
upon the question cf renewal . . • • “ 

the statute nowhere says that 4 

elect to appear as opponents of the renewal a 
take active steps (such as instructing a so 
tor) to make thoir opposition affective, ma. 
nevertheless act as Judges in the dispute, 
in the absence of a clear .“l * no 

effect, I think that the ordinary 
one can be both party and Judge in the s 

cause, holds good.” 

Lord Carson, expresses himself to the 
same effect: . , 

“That, however, is not to my mmd a reason 
for saying that the Magistrates are n° 
abstain from any action which might in i 
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u likdlihood of bias, aud the fact tliat thoro is 
no lis or wbat might bo called any c\3.' exist¬ 
ing botwoou pariiios, affords no justification 
for not insisting vipon the very almnontary 
rule that a man cannot act as a Judge and as 
an advocate in carrying out tho duties cast 
upon him." 

Rex V. Ilouard (2), does nob lay down 
a different rule. What the imwers and 
duties of a licensing justice were under 
certain statutes, was thoro under con¬ 
sideration. It was held that having re¬ 
gard to those statutes, tho standard to 
bo applied in considering the question 
of bias must bo one which admits tho 
right of tho justice to be at one and tho 
same time objectors and Judges, in the 
sense in which they are Judges in such 
matters; the reason being they are em¬ 
powered by law to fill tho two capaci¬ 
ties. This case does not decide that 
bias or interest on the part of tho tri¬ 
bunal does not invalidate its decision. 
Now turning to the rule, with which we 
are concerned, it does no more than de¬ 
clare what wculd have been the law 
without it. We are not prepared to 
construe it as laying down that some 
special kind of interest must be shown, 
some interest directly connected with 
the subject matter of the claim or objec¬ 
tion. Wakefield V. West Biding Rail¬ 
way Co. (3), is a useful case on the 
point. The word “justice” was there 
defined by a certain section and the 
definition included the words “who shall 
not be interested in the matter.” Cock- 
burn, C. J., observes, that the rule pro¬ 
ceeded on the notion that railway offi¬ 
cials did not know the law and, there¬ 
fore, it was important to inform them 
what the law was. The addition of the 
words in question did not alter the law, 
for the legislature inserted them under 
the belief, that if they did not include 
what would be implied, they would bo 
taken to exclude it. 

Also on the question of waiver, this 
case is an authority. The judgment lays 
down: 

"Nothing is better settled than this that a 
party aware ot the objection of interest cannot 
take tho chance of a decision in his favour 
and afterwards raise the objection." 

The Chief Justice adds that this is 
the settled rule, although the law as 
' an exception, may lay down by a posi- 

(3) [1902] 2 K. B. 3G3. 

(81 ri863]9B. &3. 794=85 L. J.M.O. 69= 

14 W K. 100=10 Cox. C.C. 162=18 L. T. 

590=12 Jur. (o. s.) 160. 
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tivo I'nai'tiiifiil. proliihiting an inti'iestod 
justice aciin:; in si*il.<' of assc'nt. 

Tho inosont. rise c loaily (cmrs within 
tho rule aiul not. Iho c\iTii(.n>n. 

Tho last ol'ic'ctinu III I hi' ic- 

mains to ho dealt with. We have al¬ 
ready touched on w'hal. liai'pciuMl on 
20th Juno. On f.hafi day, the <niosbion 
was argued before the Uoaid in K'gard 
to tho plaintin's owueishii''>f the pro¬ 
perty and tho ease wa-^ a.ljotinied to 
2 Ist instant, judgment heing'reserved on 
the I'olnt. Tho chaiimaii and Mr. 
Rangaswami Pillai luopared their judg¬ 
ment, holding that tlio plaintill was dis¬ 
qualified and forwarded it to Rtr. lUla- 
subramania Iyer. }fo was unable to be 
present on tho 21st and requested that 
the case might be postponed. The 
chairman then fixed the hearing to 
3 p. m. on Saturday, the 22nd, Mr. Bala- 
suhramania Iyer wrote pointing out that 
lie had to attend tlio Bench Court on 
each Saturday at that hour and that 
Monday xvould suit 'him. Ho added: 

"I w.-iiit to go through the imtcs of cviaeiice 
in Mr. Aii.'inthasuhr.iiu inia Iyer’s case aiifi also 
examine him on some move points before 1 come 
to a decision." 

He suggested finally, that, if absolute¬ 
ly necessary, the Board miglit transact 
other businesses on that Saturday. Wliat 
happened subsequently goes to the very 
root of the constitution of the Board. 
On 22nd, tho Chairman and Mr. Ranga¬ 
swami Pillai met and they were joined 
by Mr. Kandaswami Udayar, w'ho, as 
we have said, was a member in waiting. 
To the Board so constituted the plaintitl 
objected. Then Mr. Kandaswami 
Udayar declined to act recording: 

"I am of opinion, after perusing Mr, Bala 
subramania Iyer’s letter, that this case should 
bo heard by him," 

the only course open to an honest and 
sensible man; for, how could Mr. Kan¬ 
daswami Udayar take part in pronounc¬ 
ing judgment on a matter not heaid by 
him ? But the other two chose, not¬ 
withstanding the absence of the third 
member, to deliver their judgment. In 
that judgment, which dealt only with 
what was known as property qualifica¬ 
tion, the plaintiff’s right was negatived. 
Thereupon, Mr. Kandaswami Udayar 
again added a note saying: 

"As I have not heard this case, lam unable 
to express any opinion." 

This case was then adjourned to 24th. 
On that day, all the original three mem- 
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hers of the I'>cav. 1 aiet. The I'lainOitl' 
then oi)ie<-G^] M-.ac clif ciiaii man having 
interest, tlie Boanl was nob properly 
constitnto'l. The following ruling was 
then given by the chairm-ui and ^Ir. 
Rangaswami rillai: 

'Turt'b.T, \vh('u fho hcirin" of th* case is 
over tii.1 till.* nujarijv Ins been deli- 

vero'1. wi' Ciiaiiut adjunrn it now." 

The fact is that after tlie 20bh thero 
was no kind of corahined or joint action 
on the part of the mombers of tlie Board. 
The minds of the first two membors had 
been made up, they liad delivered their 
judgment and so far as tlioy were 
concerned that judgment was final. 
WJiat the opinion of their colleagues was 
mattered little to them. The latter, 
acting for himself, conducted some fur¬ 
ther en<iuiry, examined the plaintiff and 
wrote out a judgment in favour of the 
plaintiff. Are these irregularities mere 
defects of procedure, or do they affect 
the very constitution of the Board? The 
observations of Peacock, C. J., in Khehit 
Chander Gko<!e v. Tarachand. Konndoo (4) 
quoted by the Court (consisting of three 
-Tudges) in Rohilkhand Kumaon Bank 
Ltd. V. Row (o) are in point. final de¬ 
cision ought not to he pronounced in a 
case in whicli the Judges differ until by 
conference and discussion of the points 
in difference they have endeavoured to 
arrive ac a unanimous judgment. To the 
same effect are the observations of a 
Full Bench of nine Judges in another 
case which are also quoted in Rohil. 
khand Kumaou Bank Ltd v. Rojo (5). 
Applying this test, there was no proper 
judgment or decision in this case. The 
judgment pronounced was not that of 
the Board There was no conference 
and discussion of the points in difference. 
The other two did not wait to know 
what the third member’s view was. 
They put it out of their power, to re¬ 
consider or alter tlieir decision or to be 
infiuencod by the other member’s view. 
This objection of the plaintiff must be 
upheld. The fact that the plaintiff’s 
claim was formally rejected by a sepa¬ 
rate order on the 24tli is not relevant to 
the point under consideration. That 
•order is signed by the chairman and 
Mr. Ranges wami PilUi. Under that 
appears a note that Mr. Balasubramania 
Iyer delivered a separate judgment. It 

l4) 6 W.R. 269. - 

(5) [1884] 6 All. 468. 
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is immaterial whether the formal order 
rojeoting the claim was made before or 
after the delivery of the judgment by 
the tliird member. As we have said, 
it is impossible to regard the decision 
as that of a properly constituted Board. 
Tliis'objection of the plaintiff therefore 
prevails. 

We may observe before closing that 
the question of residence, the majority 
did not tiiink it wortli their while to go 
into at all, although the enquiry arose 
out of, and owed its origin to this very 
objection. This, to our mind, is very 
significant. 

In the result, we concur in the con¬ 
clusion of the learned Sub-Judge, though 
with many of his reasons we do rnofe 
agree. The order granting the injunc¬ 
tion is confirmed and the appeal is dis- 
missed with costs. 

P.K.S./v.s. Appeal dismissed. 
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Wallace and Sundarau Chetty, JJ. 

Somalin<ja L. Rcngier and others^ 
Defendants—Appellants. 

V. 

Ramia Santhu and another—Plain¬ 
tiffs—Respondents. 

Second Appeal No, 2343 of 1927, Deci¬ 
ded on 19bh September 1929, from decree 
of Sub-Judge, Madura, in Appeal Suit 
No. 22 of 1926. 

Civil P. C., S. II, Expl. 4—Suit to re¬ 
deem invalid mortgage dismissed —- Suit 
brought to redeem different mortgage on 
same property is not barred though principal 
amount of mortgage is same. 

Where the first suit is to redeem one mort* 
gage, it does not bar a suit to redeem a mort¬ 
gage 01 a different date though tho property 
sought to be redeemed and the principal 
amount of the mortgage are identical. For 
instance if a mortgagor, who sought to redeem 
a specifio mortgage fails in the suit, because 
the mortgage is not proved, he is not thereby 
precluded from seeking tb redeem the same 
property from another specific mortgage. The 
dismissal, therefore, of a former suit brought 
to redeem an invalid mortgage, is really no 
bar to a subsequent suit in which a different 
mortgage, which subsequently sprang into 
existence by the operation of the statute of 
limitation, is sought to be redeemed. {Cajie la 0 
discussed.) [P 266 0 1. 2 P 267 C 1] 

(b) Civil P. C, S. 11, Expl. 4 -E«pb 4 
cannot be given effect to unlc** ell condi* 
tions mentioned in S. 11 ere fulfilled. 

Explanation 4, S. 11 cannot be given effect 
to bar a suit, unless all the requisite condi* 
tions laid down in the body of the section ai® 
also fulfilled. [P 267 C1] 
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p{is>;ossion of I,III' |>i(>|)0)l.ies; vide I'x. D. 


(c) Civil P. C., O. 2, R. 2-All causes of 
.actions relating to subject matter need not 
be joined. 

Ordor 2. Rule 2, does not oblige n plaintiff to 
combine in one suit all the causes of action 
which ho may have in respect cf the subject 
matter of the suit. [T 2ii7 C 1] 

T. L. Venkatarama Ino —for Appel¬ 
lants. 

A. Nagasami lyo —for Respondents. 

Sundaram Chetty, J. —This second 
appeal has arisen out of a suit brought 
by the plaintiff (respondent l) for re¬ 
demption of the plaint-mentioned othi 
on payment of a sum of Rs. 300 to defen¬ 
dant 1 and for recovery of possession of 
the plots marked .1 and B on redeeming 
the said mortgage. The facts of this 
case are set forth clearly in the judg¬ 
ment of the lower appellate Court. The 
usufructuary mortgage sought to be 
redeemed in this case has arisen in the 
following circumstances : In 1885 the 
plaintiff’s deceased grandfather Laksh- 
mana Ayyar received a sum of Rs. 300 
from defendant 1 for the purpose of con¬ 
structing a house on the site maked A 
and permitted him to occupy the said 
building and also the terraced room B 
in lieu of interest due on the sum of 
Rs. 300. There was thus an oral othi in 
favour of defendant 1 in November 1885. 
Defendant 1 and his wife have boen in 
possession of the suit properties since 
1885. On the strength of a subsequent 
hypothecation deed of 1894 executed by 
the plaintiff’s grandfather in favour of 
defendant 5 (E.x.H) she filed 0. S. No. 533 
• of 1899 and after some contest obtained 
a decree in her’favour. It is admitted 
that that decree debt has been dis¬ 
charged. In his deposition given in that 
suit in 1900, the present defendant 1 
admitted that he *was in occupation of 
plots A and B on othi right for Rs. 300 
'(Ex. N). Having been in enjoyment of 
the property as a mortgagee in lieu of 
interest due on Rs. 300 for a period of 
over 12 years, defendant 1 has acquired 
a possessory mortgage right by prescrip¬ 
tion after the lapse of 12 years. On the 
basis of the creation of a prescriptive 
othi right in defendant 1 by advei'se 
possession, the present suit is filed by 
•the plaintiff for redeeming that mortgage 
and recovering possession of the suit 
properties. In 0. S. No. 63 of 1915 on 
•the file of the District Munsif’s Court, 
Madura, the present plaintiff sued to 
edeem the oral othi of 1885 and recover 


That suit wa^ Iraiwfi'n-i'il to llu) lilo of 
tlio .\dditioiial Itist rictr of Madura 

and was minitii'ri-d us (1. S. No. 177 of 
1915. Tiiough t ho I'li'-V. <'oiii ‘ j^;!,i,nioda 
dccroo for r<;donipldoi‘ holdMig tlio i-ral 
othi to bo true, tho tiist apixdlai.o ('oiirt 
reversed that decroi’ and disinissod tho 
suit on tho ground tih.it the oial in.Trt- 
gage for Rs. .300 was itivalid and tliori'- 
fore incapal)lc of proot 1’.). \ .socond 
appeal was proferred to tlie High (’ourb 
and it was argued that, bhougli tho oral 
otlii sued on would not entitle tho 
plaintiff to a redemption decree, as it 
was invalid, a decree could at leist be 
given for redemption on 'tlm looting of 
an othi right acquivod hy defendant 1 hy 
prescription. The High Court, liowcver, 
disallowed that contention, pointing out 
that tlie otlii right created by prescrip¬ 
tion in favour of defendant 1 was not 
referred to in the plaint and was not 
the mortgage which t he pl.iintitf actually 
sued to redeem. The second appeal was 
accordingly dismissed ; but the High 
Court said that if any other othi relation¬ 
ship between the plaintiff and defen¬ 
dants had been created by prescription, 
he could sue again for redemption alleg¬ 
ing it : vide Ex. G. The present suit 
has thus been brought for redeeming tho 
aforesaid prescriptive othi, which defen¬ 
dant 1 has acquired under tho statute of 
limitation. 

The main contention put forward on 
the defendants’ side is, tiiat the juesent 
suit is barred as res judicata by reason 
of the decision in the former suit, 
namely, 0. S. No. G3 of 1915. Reliance is 
placed on S. 11, Expln. 4, Civil P. C., and 
also 0. 2. R. 2 in support of the plea 
that the present suit is barrod. Both 
the lower Courts have held that there is 
no such bar bo the present suit and gave 
a decree in plaintiff’s favour for posses¬ 
sion of the suit properties. The same 
contention is now pressed in this Court 
by the learned advocate for the appellant. 

There is no doubt that the former suit 
was based solely on the oral othi of 1885 
and it was dismissed on the ground that 
the oral mortgage was invalid and in¬ 
capable of proof. Defendant 1, however, 
continued to be in possession under an 
invalid or void mortgage and the quality 
and extent of the right claimed by him 
by such possession depended upon the 
claim accompanying it and upon the 
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lUM.iv f.; fmiTiiH Having looting of the mortgage of 1853 set up 

in ct'.Myrm-nt of l.lie proi.ertics l)y the defendants ; but the High Court 
:nlviMsi'i.) iiili uwner.sl’ip, in the capa- declined to grant such relief, one of the 
litv oi ar, nJ iiidar lor over the statutory reasons for the refusal being, that the 
period, lu! slmiild he held to have ac- plaintiff not having sued in the alter- 
quin-‘d a limited int.-resfc in the i>ro- native on that mortgage, no issue could 
peltdc', t.o Idle extent which he prosevihed ho raised in respect of it in that suit, 
for. ii imely, a possessory mortgagee's Thereupon, a second suit was brought 
light for Ks. 300. This principle has for redeeming tho mortgage of 1853j 
been clearly laid down .1 (ropa/a 2d(7^H V. which was set up by the defendants iol 
linmi (1). To the extent of the limited the jirevious suit. The plea of res judi-{ 
light in immovahle jiroperty acquiivd by cata and the bar under S. 43 of the old 
another hy prescription, there is an Civil P. C.. were raised. There is an 
extingiiisliinent in the titlo of tho full exhaustive discussion of the case law in 
owner and it may not bo quite correct to that decision and tho real test according 
.say that there was any statutory transfer to tlie opinion of the learned Judges is, 
of that limited interest in favour of tho wliether the cause of action or transac* 
person who prescribed for it. movt- tion, on which the two suits are based 
gage is ordinarily created by a contract is the same, and nob whether the tran- 
and as such it is an act of parties. But saebion is sought to be established in 
such a mortgage right, as for instance, different modes or by different means, 
the interest of a mortgagee in possession, It is distinctly pointed out that a plain- 
may also be acquired by prescription, tiff is bound to bring before the Court 
and when so acquired, after the comple- all the grounds of attack available to 
tion of the enjoyment for the statutory him with reference to the title which is 
period, he would just be in the position made the ground of action, but he is not 
of a usufructuary mortgagee entitled to bound to exhaust in one suit all the 
hold the properties until that mortgage different causes of action which he 
is redeemed hy the owner. Inthisview^ may have at the date of that suit in 
we are of opinion that the prescriptive respect of the property. If the plaintiff 
othi sought to he redeemed in tho pre- who sought to redeem a specific mort- 
.sent suit is different from the oral othi gage failed in that suit, because the 
of 1885 which was sued on in the former mortgage was not proved, he was not 
suit and held to ho invalid and incapa- thereby precluded from seeking to re* 
bio of proof. The question therefore is deem the same property from another 
whether tho dismissal of the former suit specific mortgage That this is settled 
brought to redeem an invalid mortgage law, so far as this Presidency is con- 
of 1885 is really a bar to the present cerned, is clear from the Full Bench 
suit in which a different mortgage, which decision in Tkirikaikat Madathil Raman 
subsequently sprang into existence by v. T. ( 3 ), which followed 

the operation of the statute of limita- the rulings in v. 

tion, is sought to be redeemed. natha Ayyari^), Veeranna Pillai t. 

The facts of the present case seem Muthukumara Asari (4) and overruled 
bo be on all fours with the facts the decision in Bangasami PiUO'* 

|of the case in Bamaswami Ayijar v. Krishna Pillai (5). 

Yythinatha Ayyar (2). In that case, In the face of these clear authorities 
ithe first suit was brought for the in favour of the maintainability of the 
redemption of a mortgage of 1856. The present suit, we fail to appreciate the* 

[defendants denied the truth of that strenuous contention of the learned advo* 

mortgage setting up another mortgage cate for the appellants, which, if 
of 1803 for a portion of the suit pro- understand him aright, wipes off the 
perties. That suit was dismissed on the distinction between the same right 
ground that the mortgage sued on was claimed as constituting the cause o, 
not proved and was in fact fictitious. In action but sought to be enforced oo 
the second appeal preferred to the High different grounds of title or different 
Court, it was urged that a decree might modes of establishin g it in more thy 

be jiyen for redemption at least on the 153=16 M. L. J. 49 

(1) A. I. R. 1921 Mad, 410=44 Mad. 946- (4) [1904] 27 Mad, 102. 

(3) [1903] 26 Mad. 760=13 M. L J. 448. (5) [1899 22 Mad. 259. 
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one suit, and the case where the right 
;claimed in one suit is different from that 
claimed in another suit, or in otlior 
iwords, where the causes of action are 
different and the plaintiff in both tho 
jsuits does not litigate under tho same 
[title within tho meaning of S. 11, Civil 
P. C. Unless it is shown that in both 


the suits the plaintiff is litigating under 
the same title (which is one of the condi¬ 
tions for the bar of res judicata as laid 
down in S. 11) it would be of no avail to 
the appellants to merely sliow that this 
is a matter which might and ought to 
have been the ground of attack in the 
former suit. 0. 2. R. 2, Civil P. C., 
does not oblige a jilaintiff to combine in 
one suit all tho causes of action which 
Ihe may have in respect of tho subject 
matter of the suit, and Ex. 4 to S. 11, 
Civil P.C. cannot be given effect to to bar 
a suit, unless all the requisite conditions 
laid down in the body of the section are 
‘also fulfilled. In Muhammad Rou ther 
v. Abdul Rahaman Routher (6) at pp. 144 
and 145 (of 40 Mad.) four propositions 
have been laid down by Ramesam, J., as 
deducible from an analysis of the deci¬ 
sions cited in that case. The second 
proposition is formulated thus ; 


“Where the first suit was to redeem one 
mortgage it docs not bar a suit to redeem a 
mortgage of a different date, though the pro¬ 
perty sought to hi redeemed and the principal 
amount of the mortgage are identical.” 


The decisions in Ramasami Ayyar v. 
Vythinatha Ayyar {9), Veeranna Pi'lai 
V. MuUnikumara Asari (4) and T/jrt- 
kakiat Madathil Raman v. T. Kris'man 
Nair (3), are cited as authorities for this 
proposition. The present case is in our 
opinion clearly governed by the afore¬ 
said rulings. 

The cases cited by tho learned advo¬ 
cate for the appellants, namely, Woovia- 
tara Delia v. Unnapnorna Dassee (7), 
Kameskwar Pershad v. Rajkumari Rut- 
tan Koer (8), Moosa Goolam Ariff v. 
Ebrahim Goolam An//(9), Ramiahv. 
Lakshmi Narayanan (10) and Mahomed 
Ibrahim Hoosain Khan v. Ambika Per. 
shad Singh (11), have really no appli- 

16 ' ’a“R. 1 923 Mad. ‘J57=46 Mad. 185. 

[7 11 B. L. B 158=18 W. R, 163 (P.C.). 

*8 [1808] 20 Cal. 79=19 I. A. 234=6 Sar. 
241 (P.C.). 

(9) [1913] 40 Cal. 1=16 I. C. 70=39 I. A. 287 
(P.O.). 

10) A. I. R. 1926 Mad. 234. 

11) [1912] 89 Cal. 627=14 I. C. 496=39 I. A. 
68 (P.O.). 


cation lo tlio prisont case. Thos^'Opo of 
tho tlocisions in Woomatora- Delna v. 
Unnapoerna ( 7 ) and Kamt'sunr 

Pc-r.'ihad v. juijkiiii iiri UnlUin A-cr 
has boon clcaih’ osplained in Jlainosiniiy 
Aijjiar V. Viflhinitthii Amnir { 2 ). Jn 
liaiuinsi: amn I’olrudu v. Appii.sinntnj 
( 12 ), it has 1)0011 hold t hat wlioio tho 
plaintiff did not set up the Lillo which 
he could havo broiighii fuiwaid av an 
alternative basis ol his claim on tho !a^t 
occasion, lio conld not be allow oi to 
litigate it in a second suit'. This pi iiui[>lo 
cannot he extended to tlio present case, 
inasmucli as tho liglit claimed in this 
suit is the right to free the property 
from a specific mortgage on redeeming 
it, whereas in tho former suit it was a 
different right in resiioct of a difierent 
mortgage whicii was sought to bo re¬ 
deemed. Wc are therefore of opinion, 
that the present suit is barred neither 
under P. 11, nor unclor 0. 2, R. 2, 
Civil V. C. 

The plaintiff having established his 
right to redeem the idaint-mentioncd 
mortgage, tlie lower Couits havo, how¬ 
ever, freed, him from tlie liability to pay 
Rs. 300 to defendant 1 for the redemp¬ 
tion of the mortgage, on the ground that 
defendant 1 disclaimed the mortgage 
right and disowned any interest in the 
suit properties, with a view to bolster up 
the contention of his wife (defendant 5) 
that she acquired an absolute title to 
the suit projierties by adverse possession. 
Inasmuch as the idaintiff’s suit is for 
redemption of the mortgage which is 
found to be true and there is the admit¬ 
ted liability of the jdaintilT to pay 
Rs. 300 to defendant 1, we do not think 
that tho plaintiff should be freed from 
that obligation on account of tlie false 
denial of defendant 1. We think that 
the decree for possession given in favour 
of the plaintiff should be made subject 
to the payment of Rs. 330 by him tO' 
defendant 1 by way of redeeming the 
plaint mentioned mortgage. 

In the result, the decree of the lower 
appellate Court is confirmed wdth this 
modification, namely,that if the plaintiff 
should pay Rs. 300 to defendant 1 or 
into Court to the credit of defendant 1 
for redemption of the plaint mortgage 
within four months from this date, the 
plaintiff should be put in possession of 
the suit properties and if such payment 
'(I2j [1916] 1 ai'. W. N. 286=34 I. 0. 456. 
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i- . I■■ iiM'l'.' V. itiiin the time fixoil tbe 
., 1 !,:. M'lport-it's will bu solil for the ]'ay* 
iiiciii. uf the am •uiit due to dciendant 1. 
TliC : 4 i|ifllanU will |iay one-ball' of the 
cosi.' of le^poiidenr, I in this second 
appLiil. Oi'ihr 'ic-'.oriJiiKjlii. 
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RAMJ.SAM and VENKATASCI:r.A RaO, JJ. 

(■iiiilde) Vcnhaturuyadn and— 
Defendants—Petitioners. 

V. 

Chinna) llama Kris’niayya 
and othcr<t —Plaintiff's—Res])ondi nts. 

Civil Revn. I’etns. Nos. 24b, 1024 and 
G02 ol i02S, Decided on 2bth Oct. 1929. 

(a) Practice - Order intended to take 
effect in entirety—Order consisting of seve¬ 
ral parts -Party cannot adopt 'one part and 
repudiate another — But if party receives 
benefit under order under protest, he is not 
precluded from attacking it—Evidence Act 
S. 115. 

When an order shows plainly that it Is in¬ 
tended to take effect in its entirety and that 
several parts of it depend upon each other, a 
pevs;in cannot adopt one part and repudiate 
another. For instance, if the Court directs 
that the suit shall be restored on the plaiutiff 
paying the costs of the opposing party, there is 
no intention to benefit the latter, except on the 
tcniis mentioned in tlie order itself. If the 
p.arty receives the costs, his act is tantamount 
to adopting tlie order. But if a party receives 
the bciiofit reserving his right to object to the 
order, ho will uot in that case bo urccludcd 
from attacking it: A. 1. II. 1927 'ladllOOO, uol 
Foil. (C'nsf Ijaio discu^isfil). [P 270 C 1] 

(b) Practice — Rule of approbate and re¬ 
probate does not apply to order or judgment 
containing independent directions. 

The rule that when an order shows plainly 
that it is intended to take effect in its entirety 
and that several parts of it depend upon each 
other, a person cannot adopt one part and 
repudiate another, does not apply to a case 
where the various directions in an order or 
judgment are intended to bo distinct and in¬ 
dependent of each other. Thus, if a suit is 
dismissed, but the plaiutii! is awarded costs, 
he is uot precluded from impeaching the judg¬ 
ment by receiving the costs; A. J. R. 1924 
Cal. 380, Hd. on. [p 270 C 2] 

(c) Civil P. C., S. 115—Scope. 

Restoration of suit as a matter of grace after 

finding that there was no sufficient cause is 
wrong. High Court in revision found that 
there was sufficient cause aud allowed restora¬ 
tion to prevent defeating of justice. [P 271 C 1] 

D. A. Krishnackariar V. Surya- 
narayana —for Petitioners. 

K. P. Raman Menon, C. Rama Eao, 
■ S. yeeraragh(iva Iyer and V, Pattabhi- 
rama Sastri—lov Respondents. 

Venkatasubba Rao, J.— These three 
•Civil Revision Petitions have been 
:p08ted and argued together, as they 


raise a common point of law. When an 
order c insists oi two parts embodying 
directions, one against, and tbe other in 
favour of a party, can the latter, after 
uking advantage of that part which 
confers a benelit on him, object to the 
other part on the ground that he is not 
bound by it? This is the point of law 
which is common to the tliree cases, 
although in the application of the prin¬ 
ciple, eacli of these cases raises certain 
dill'erent questions. The order under 
consideration in Civil Revision Petition 
248 of 1928 being typical, I shall set that 
out. A suit was dismissed for default 
and the plaintiff applied for its restora¬ 
tion. The Judge held that there were 
no sufficient grounds, but restored the 
suit as a matter of grace (as the 
Judge calls it) on the plaintiff paying 
the defendant's costs. The defendant, 
after receiving the costs, files the Civil 
Revision Petition objecting to the order. 
The question is, is ho entitled to be 
heard? The point is, in my opinion, 
concluded by authority; but as it is 
said that our decision will govern seve¬ 
ral cases in this Court now pending, 

I shall deal with the question in some 
detail. 

Pearce v. Chaplain (l), is a valuable 
case on the point. summons was ob¬ 
tained calling upon the plaintiff to show 
cause why the judgment signed and exe¬ 
cution sued out should not be set aside 
for irregularity without costs. The 
Lord Chief Baron directed that the 
ment and execution should be set aside. 
Then followed an argument, whether, 
as a part of the order, the defendant 
should be restrained from bringing ao 
action. The plaintiff requested the 
Court to direct that no action should be 
brought. The defendant urged, on tbe 
contrary that he suffered damage on 
account of the improper execution levied 
and that he should not be barred from 
bringing au action. On this, the Lord 
Chief Baron made the following order 
without embodying any decision as to 
the irregularity alleged ; 

“I do order that the judgment signed herein, 
and the execution issued thereon, bo set aside 

without costs.” 

The defendant, acting upon the ower, 
obtained back the goods taken in execu¬ 
tion. The question arose, is he never¬ 
theless entitled to complain ag^st^e 

(1) [184G]9Q.B. 802=16 L.'j. Bq. 49. 
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order? It may bo useful to glance at 
the contentions raised by the counsel in 
that case, as they may be said to re¬ 
present the arguments now urged before 

us. For the plaintiff it was urged : 

"tbo defendant baring obtained and acted 
upon this order, bas made bimsolf a party to 
it, and cannot now move to rescind it." 

It was asserted on the other side : 

"The defendant unavoidablv acted on the 
order to the extent to which be accented it, but 
did not thereby waive bis expressed di'ssent 
from the residue." 


Lord Denman, C. J., the three other 
members of the Bench concurring, deli- 
vered the following judgment : 

"I think we must as’?umo on the statements 
that there was an irregularity. But the Judge 
set aside the proceedings without costs and 
without deciding wbotbor an irregularity bad 
been committed or not. Then wo find an order 
made that no action shall bo brought, the 
defendant’s attorney protesting against that 
restriction. But, notwithstanding his protest, 
he takes, and avails himself of. the order. We 
aro then bound on principle to hold that he 
took it in its whole extent. There is no case 
which shows that when a partv has acted upon 
such an order, and had the'full benefit of it, 
he shall not be bound by all its terms." 

This case I have set fortli in some 
detail, as it serves to illustrate the prin. 
ciple upon which the rule is based. The 
BiDglish Courts have repeatedly given 
effect to this principle. The other cases 
on the point do not add to the reason- 
ing contained .in this judgment; but 
they show in what a variety of cases 
this rule was acted upon. 

vin Tinkler v. Ililder{^) the plaintiff 
liavjng obtained judgment, the Judge 
made an order to stay the proceedings 
on payment of the costs of the day. 
These costs were subsequently taxed 
and paid. It was contended that the 
plaintiff could not object to the order 
after having adopted it and acted under 
It. by receiving the costs. This conten¬ 
tion was accepted by the Court. It is 
argued that the order in this case was 

althoM A > U-is argument is not correct, 
although It receives some apparent sun 

port from the judgment of Platt J 

’’h “’’''‘‘’Of 

instance where the same principle waa 

locognized. Wilcox 7. Odden (i) is also 

au authority for the same position The 

facts closely resemble those in Pearce 
v^Chapl atn (Ij. The defendant, in nnr. 

L. J. Ex. 42^ 

• fo\ Jur. 684. 

• 4 IBW 272. 

' 16 C. B. (N.S.) 837. 


suanco of Uu'ordnr. having ivfcivod l.lio 
goods from tim Stu'iitV and tlin- hy 
availed himself of the ordf'i-. if was li,>id 
that ho could not applv to the ('oiiil !o 
rescind tliat part of it wliicli ferhado 
the bringing of an action. Span-o:.'\\ 
Reed (o) decides tlio samo point. Tiie 
case was iirst tried by the dudgo and he 
ordered a second trial heforo a jiirv on 
the applicant paying the ((xU n:' i ho 
application to the party opin'^ing it. 
Held, that whether tlto -ludge had 
power to make such orch'r or nol .H)-: 
opposing party had hy accepting sin-i' 
costs precluded liimscdf fro 11 afterward- 
objecting to tho order. In thi>. .stiort 
judgment of Coleridge, J.. tho point i* 
treated as settled beyond doubt. 


In India also this rule has been al¬ 
most uniformly acted upon. Jn IIa:nri. 
Lai V. CfOnua Charan (6) tho suit was 
restored on payment of costs. The de- 
fendant having accepted the costs, was 
hold precluded from objecting to t!io 
order in appeal In this case, tho learned 
Judges very aptly refer to the costs 
granted, as compensation awarded to 
the opposing party. Rup Chand Vrithi 
Chand v. Tlardaijal Mai (7), is a similar 
case. There an ex parte decree was set 
aside on payment of costs. The revi¬ 
sion petition was rejected on the ground 
that the plaintiff had accepted the 
costs. Bankuchandra 7 . Marium Begum 
(8) is a decision to the same effect of 
tho Calcutta High Court by a Bench of 
three Judges. A suit dismissed for non¬ 
prosecution was restored on payment of 
tlie defendant’s costs incidental to the 
application. Idio latter got his costs 
taxed and obtained an allocator. Held, 
that havi ng taken this advantage under 
the order, he was precluded from ap. 
pealing against it. In Ramasivami 7 
Chidambaram (9) Jackson, J., followed 
the same rule. The case related to an 
order allowing amendment of the written 
statement on payment of costs. With 
this ruling I concur in so far as it is in 
conformity with English cases on the 
point. In one respect, it is. in my opi 

nioD, wrong and to that I shall advert 
presently. 


(6) [1913] 18 I. C. 625. 

(7) A. I. R. 1927 Lab. 55 

(8) [1917] 21 C. W. N. 232=37 T P ftni 

0) A. I. R. 1927 Mad. loox 
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is tiic I'O'iii'bple underlyiug 
tliesc doci^ious ? Wliun an Older shows 
I-la-'nly Uiat it is iiir.ci-.ded to take elleat 
in its entirety and tti.rt several parts of 
it dopend upou eaeh other, a person can¬ 
not ailo[)D one part and repudiate an- 
lOther. For instance, if the Court directs 
that the suit shall he restored on the 
plaintilT paying the costs of the oppo¬ 
sing narty, there is no intention to beno- 
bt the latter, except on the terms men¬ 
tioned in the order itself. Jfthe party 
receives the costs, his act is tantamount to 
adopting the order. In other words, pay¬ 
ment of costs is. as it were, consideration 
for the suit being restored; so that, the 
defendant cannot accept the cost and 
^till object to the order. According to 
Halsbury, this rule is an application of 
;the doctrine '* that a person may not 
!approl)ate and reprobate” (13 Halsbury. 
Para. 503.) In Bioom’s Legal Maxims, 
it is treated as an illustration of the 

maxim : 

" that DO mac shall bo permitted to blow hot 
ami cold with refeceocc to the same tr-ansac- 

fcion. (Eda. 9, p. 118)." 

In other words, to allow a party, who 
takes a benefit under such an order, to 
complain against it. would be to permit 
'a breach of faith. From this statement, 
it is clear that if a party receives the 
benefit reserving his right to object to 
the order, he will not in that case be 
precluded from attacking it. It is in 
regard to this that I dissent with res¬ 
pect from the observation of Jackson, J., 
in Ramaswami v. Ckiriambaram (9) al¬ 
ready referred to. That learned Judge 
thinks that it makes no difference that 
the party accepts the benefit under pro¬ 
test. In this connexion, of course, the 
significance of the expression “ under 
protest ” must be clearly borne in mind. 
As pointed out by Langdale, M. R. these 
words ; 

“have no distinct meiniug by themsalvea 
and amount to nothing unless explained by the 
proceedings and ctrcumetances. Re. Massey 
(10), cited in Stroud’s Jad.,,Dic. Edn. 2, Vol. 3, 

p. 2118." 


If, for example, the costs are paid into 
•Court and the opposing party draws 
them out stating that he does so under 
protest, these words would then be 
meaningless. To such a case, the ob¬ 
servation of Jackson, J, would properly 
apply. This would be analogous to 

(10) [1644] 6 Beav. 462. 


what happened in Croft v. Lumley (ll). 
The party receiving the rent there said 
that he did so under protest ; but, in 
the circumstances, the addition of the 
words was idle and meant nothing in 
fact. As Baron Channel said what the 
man did not what he said, was the all 
important matter. 

To take another example, if the party 
liable under the order personally hands 
over the amount to his opponent, who, 
while insisting on keeping it, asserts 
that he receives it under protest, in 
such a case again, his so called protest 
cannot in the least avail him. 

In each case it is a question of fact, 
whether the costs were paid by the one 
party, and received by the other, in 
such circumstances, as show that the 
latter’s riglit to object is not waived. 
This I conceive to bo the effect of the 
reservation referred to in the judgment 
in Banku Chandra v. barium Begim (8) 
already cited. 

It is next needless to add that the 
rule in question does not apply to a case 
where the various directions in an orderl 
or judgment are intended to be distinct' 
and independent of each other. Thus,; 
if a suit is dismissed, but the plaintiff is 
awarded costs, lie is not precluded from 
impeaching the judgment by receiving 
the costs. Nor, if the suit is for the 
recovery of, say, Rs. 200 and a decree 
is passed for Rs. 50, is the plaintiff dis¬ 
entitled to object, by reasoa, of bis hav¬ 
ing received the amount for which judg¬ 
ment WiS given. Jogendra v. 
bahah (12), is a case of this description. 
The learned Judges, while affirming the 
principle laid down in decisions such as 
Pearce v. Chaplain (i) point out that 
the facts of the case before them do not 
bring it within those rulings. 

Analogous to these are cases where 
conditional orders are coupled with 
orders that are executable. An order 
may run thus: 

" I direct the suit shall be restored od 
fendant paying all costs of suit iucucred up 
date, fixed at Rs. 150; if this amount is 
) paid within a weak, th© petition shall s 
. dismissed with costs, Rs. 20." , 

! In such a case, the fact that the dfl* 

, fendant receives the last menticue 
sum, does not preclude him fi'oio 
r peaching the order. __—- 

, (11) 11853] 6 H. L. 0. 672=6 W. B. 

Jut. (n.8.), 903=27 L. J. Q- B- ^^1* 

(12) A, I. R. 1924 Cal. 380. 
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1 think I have stated the principle 
with sufficient clearness and shall now 
proceed to consider separately each of 
the three revision petitions. 

G. R. P. 248 of 1928.—The order in 
this case is that the suit shall he res¬ 
tored on the plaintiff paying the de¬ 
fendant’s costs inclusive of vakil’s fee 
Rs. 20. The costs were paid by tlie 
plaintiff and received by the defendant. 
It is now alleged, however, that while 
receiving the sum, the defendant re¬ 
served his right to object to the order. 
This seems very doubtful, but it is un¬ 
necessary to decide the point. Grant- 
ting that the petitioner (defendant) has 
not precluded himself from filing this 
petition, I am clearly of the opinion 
that on the merits order of the 
, lower Court must be supported. Tho 
learned Judge says that suCficient rea¬ 
sons are wanting, but he is prepared to 
restore the suit. The order is bad on 
the face of it, but we find on examining 
Ithe record that there were sufficient 
reasons. It is discretionary with the 
High Court to interfere in revision and 
it will not use its powers for the pur- 
.pose of defeating justice. On the as¬ 
sumption made by the learned Judge, 
his order is wrong, but we find his as¬ 
sumption itself is incorrect. The re- 

“ust be supported and 
the Civil Revision Petition fails and is 
dismissed but, in the circumstances of 
the case, without costs. 

C. B. P No. 1024 of 1928.-A peti- 
tion was hied in the lower Court under 
S. 47 for releasing certain property from 
attachment and it was dismissed. The 
following order was made : 

tha order and restore -tin* 
petition if the petitioners pay tho respondenfo 
costs before 2ad August 1928.” ^^spondent s 

The amount was paid into Court and 
the opposing party drew it out An 

and is dismissed with costs 
G. R, P. No, 602 of lQ9ft_T., tL- 

case, an order was made in annAfti^^i* 
Ir/'t-ff to be amended" on the 

plaintiff paying certain costs within a 
apeeified date. We find that Jsyme„? 

of costs was made under R 

Boles of Practice aod that the 'dS 
dant revived the amount under protest 

plaS’J was thfs. The 

plaintiff tenders the amonnt, the defen- 
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danb otlors to rocfivn witiioiM iiii',i;. 
dice to his riglu. t<. iinp.'iu-li flo- .mli i-. 
Tho pliiintilV novor! Ii.'l- -. j-tv^ lli,' 
monoy and tJio d.'foii'l i- - il . 
Tho lattiM- has tims ndl lilui- 

self from filing i bis [n i it io'i. 

Now, coming to t lie ni '; ii . i ,,,• 
tionor {ileh'iulant) ddc. ,.o: M-iimi f-, 
complain agiiinst tlf I'ld.'- .I'.ln ,v in<'> ] 
amendmont. If tli -rc wa- ami.i 

guity in tho plaint, tin: -..a i.-Midv d 
by tho amendment niub. ri;ii, i,,. 
mistake made by the SulMitdifnii' I 
really consists in tliis. In t If suit, -1, ... 
was a distinct issue raised regudni,- -lu' 
mortgage (Issue 1). That ivsno wa^ t rii-,| 
by the District Munsiff who rocoidod 
his finding upon it. The .Suliordinatc 
Judge ignoring this has Vemildcd tin- 
case to the first Court fora finding i 
that issue. Ho seems to tliink that the 
question has not been tried hv the 
Munsiff, because the latter has not con¬ 
sidered tho second issue. This iscleaily 
wrong as issue 2, as is now admitted, 
is merely, a repetition of the first in 
different words. In tho circumstances 
the lower appellate Court is wrong in 
directing the Munsiff to retry an issue 
already tided. Though the Civil Revi¬ 
sion Petition is in terms directed 
against the order granting amendment 
the petitioner’s real grievance is, as 
I have stated that the Subordinate 
Judges subsequent procedure was 
wrong. We agree with this conten¬ 
tion and direct the Subordinate Judge 
to dispose of the appeal in the 
light of our observations. We are not 
to be understood as laying down in ad¬ 
vance, that if while hearing the appeal 
lb appears to him necessary to call for 
findings on any matters he is precluded 
from doing so. In the circumstances, 
we make no order as to costs. 

Ramesam. J.—I have had the ad- 
vantage of perusing the judgment of 
my learned broth n- with which I enti- 
i*0ly agree. I wish to add a few words 
avoiding the repetition of what is stated 
by him as far as possible. The true 

eon. 

auct bub that a person cannot both an. 
probate and reprobate If fKa 

mdicate that the person has adopted the 

The afterwards 

The facts may show that receinfc at fko 
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liy v,\iy 01 -ipi-eal or othoinvise. Tlic 
l)i’otest, to liave tiu’ ''-H't’cc of sucii reser¬ 
vation must give the opposite party an 
0 {)porturiity to withdraw the offer. If at 
of tho time of paying the costs, the 
party to wliom t he amount is ollerecl, 
states that ho wishes to appeal and if, 
therefore, the off'cior need not pay him 
the amount hut may deposit it in Court 
and if still he offers tlie amount tho 
receipt of it docs not amount to appro- 
hation of the order. It is in this matter 
thatl respectfully dissent from the 
oi)inion of Jackson, J. In Cruft v. Lnm-. 
leu (U) the amount was offered as rent. 
A payer has the right to appropriate a 
a jiayment for a particular purpose. The 
payee has then no right to appropriate 
it to a different purpose. It is under 
such cii'ciimstances that it was observed 
that that what tlio man did and not 
what he said was the all important 
matter. In cases of the kind we are 
dealing with, there is no question of 
appropriating the amount for a diffe¬ 
rent purpose and the observation in 
6 H. L. C. 672, cannot apply. 

In Sarathumari Dasi v. Amulbjadhan 
(13) the deposit was made under a com¬ 
promise decree. The appellant’s know¬ 
ledge and consent were afterwards 
denied. The appellants having obtained 
leave to appeal to the Privy Council, it 
is impossible to attribute to her an in¬ 
tention to adopt the compromise decree 
by offering the deposit as a security, for 
the offer as security shows her desire to 
prosecute the appeal and not'to adopt 
the compromise decree. This case cannot 
help tho petitioner. 

In Nalinakha Sinha v. Earn Taran 
Pal (14), the costs arc allowed uncon- 
ditionally and the payment was not 
made on condition precedent to the 
operation of the rest of the order. Nor 

was there any option to pay the costs. 

That case illustrates the branch of the 
rule on the other side of the line. I 
agree to the orders proposed by my 
learned brother. 

- P-R«S./v.S. _ Orde r accordingly. 

(13) A. I. R. 1923 P. C. 13. 

(14) A. 1. R. 1927 Cal. 733. 
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Kumaraswami Sastri and 
Walsh, JJ. 

Malabar Timber Co. Ltd. —Plaintiffs- 
—Appellants. 

V. 

{Ponnambilath Chathankandi) Pray- 
ravan Moidoo and others —Defendants— 
Respondents. 

Appeal No. 306 of 1924, Decided on 
24fch July 1929, from decree of Sub- 
Judge, Tellicherry, in Original Suit No. 
33 of 1920. 

(a) Transfer of Property Act, S. Ill (g)— 
Lessee failing to perform covenant—Lessor 
demising lease properly afresh—Freih lease 
clearly shows intention of lessor to termi¬ 
nate first lease. 

One of tbo terms of a lease provided that “if 
the debts are not paid within one year all the 
stipulations shall become void and the lessee 
will have to lose the advance of Rs.8,000 which 
he had paid." Tho lessee did not perforiu the 
covenant. The lessors demised the lease pro¬ 
perty again on the footing that the hist de¬ 
mise had been determined. 

HeM : that by giving a fresh lease the les¬ 
sors clearly showed their intention to teemi- 
nate the first lease : Qucsncl Forks Qold ifin- 
ing Co. Ltd. v. H ard, (1920) A. C. 222 and 
Davenport v. The (Jiieen 3 A. C. 115, Bef. 

[P 274 C 2] 

(b) Transfer of roperty Act, S.'lll (g)—' 
No formal notice is necessary where lessor 
unequivocally takes advantage of forfeiture. 

• Where the lessors have done an act which 
unequivocally showj that they took advantage- 
of the'forfeiture (leasing the property to some¬ 
body else) and that fact comes to the notice of 
thc-lcsseo, there is no reason to hold that be¬ 
cause formal notice was nob given, bis rights 
under the first document continues and the 
lessee can go on assigning his lease to some¬ 
body else and claim a right which had 
put an end to by tho lessor. [P 375 0 2J 

(c) Transfer of Property Act, S. 

Lease once forfeited cannot be revived by 
mere oral agreement—It must be created bf 
registered deed. 

A forfeiture having been incurred and a 
fresh lease having been given, the old le*®^ 
cannot be revived by simply saying that they 
agree to be bound by the terms of the 
lease. It is difficult to'^see bow a transaction 
which the law requires to be in writing 
tered could be created by a declaration of * 
parties that-an e.xtinct lease subsists: 24 
263, Bel. on.] Jones v. Garter, (1846) 15 "■ 

TF. 718; Dendi/v.ifichon (1858) 27 
220; Grimwood v. Moss’, (1872) 7 C. ^ ' 
Evans v. Wyatt] (1881) 43 L. T. 176; Clough 
L. & N.lBy. Co., (1871) 7 Ex. 26, Bef^ ^ 

K. S. Krisknaswamy Iyengar 
Appellants. 

T.B. Bamackandra Iyer, C. S. 
nathan, C. V. Sari Sara Iyer, A. 
Bamakrishna Iyer and 0. T. 0. 
rtyar — for Respondents. 
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Kumaraswami Sastrl, J. —This ai'- 
peftl avisos out ot a suit tiled hy the 
Malabar Timber Co. Ctd., now in li(Hii- 
dation, against the defendants for a do- 
claration that tlie two hills described in 
tho plaint schodulo are the jenmom pro¬ 
perties of defendants 2 and 3 and of a 
Devaswora called tho Mundayam Ta- 
ramba alias Thavakkumeethal Dhaga- 
vathi Davaswoui and tliat tho plaintills 
are entitled to possession and enjoy- 
ment of tho properties for the unoxpirod 
portion of the term of 72 years created 
by tho lease dated loth April lOlo exe¬ 
cuted by defendants 2 and 3 in favour of 
one Sri Manavedan Raja of which lease 
t!ie plaintifl's 'claimed to be tho assig¬ 
nees, and for an injunction restraining 
defendant 1, his servants, agents and as¬ 
signs from interfering witli the peaceful 
possession and enjoyment of the pro¬ 
perties hy tho plaintiffs and for inciden¬ 
tal reliefs. 

Tho case for the plaintiffs is tl-.at the 
hills described in the plaint belong to 
defendants 2 and 3 and to tho Devas- 
wom of which defendant 2's tarwad is 
tlie manager, that by a registered lease 
dated loth April 1915 executed hy all 
the members of tho tarwad and by the 
karnavan as representing tho Devaswom 
tho two hills were demised for 72 years 
on terms and conditions mentioned in 
the„document, that the lessee i Mana- 
vedan Raja was put in possession, en¬ 
tered upon possession and remained' in 
possession till the 5th September 1919, 
when the Joint Magistrate of Telli- 
cherry prohibited him from entering on 
tho property and that the leasehold in¬ 
terest of Manavedan Raja was assigned 
by him on 13th September 1919 to one 
Govardhana Bhai Girdhar Bhai who in 
his turn assigned it to the plaintiff. It 
is alleged that defendant 1 who had a 
lease of two hills situated in tho neigh¬ 
bourhood of the suit property attempted 
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]'lainlili>. *1'’ deni*'"’ 'hit .'lai.i\'jd 
ihija was put in pos-e.-.Jon of tin ■■ !nlU 
or exercised any acts of ownership. Tlieii 
lie says that the i-laintitls are not in 
possession, that the claim for injunction 
could not be granted and that the .>uit 
for deffaratioii is barred under S. 42, 
Specific Relief Act, and also that tlio suit 
is barred by limitation. 

Defendants 2 and 3 admit the plain¬ 
tiffs’ claim. As regards forfeiture which 
defendant 1 says, occurred, they say: 

"■ 2 . Tlie>-e doloii'V'.iits also .'ulinit tliiti tho 
moinhirs of K.aii ik.illiit'aii t;vnv;i.'l 
the«e liills to Sri alias i\'in* 

huiiiii Thani!>iir;Ul on l.<th Ai'ril aii'l puS 
him in possession. 

3. As the Slid lessee did not p.iy the con- 
sidention as stipulated in the lease deed in 
time, these defendants and tho other members 
of the t.invad treating the leasehold rigiit as 
forfeited demised tho property on kanom to 
Kalliyat Nambiar. who paid tho consideration 

in 1919 to trespass upon item 1 of the as stipulated in the Kanom deed. But Sri 

plaint schedule taking advantage of the onfanlvaf 

4. As aubsiquentlv agreed between the par¬ 
ties. Kalliyat Kambiar, surrendered his kanom 
right to these defendants .and these di-fendants 
admitted the leasehold right in favour of the 
Thampuranas valid and subsisting.” 

Then they say that defendant 1 and 
liis tarwad have no right, title or pos¬ 
session to these hills, that his interfe¬ 
rence with the possession of their lessee 
is unauthorized and unlawful and that 


misunderstandings between Manavedan 
Baja on the one hand and defendant 2 
on the other, that a breach of the peace 
was apprehended and the Joint Magis¬ 
trate of Tellichorry instituted proceed¬ 
ings under S3.’l44 and 145, Criminal P.C. 
and by order dated 5th September 1919 
prohibited the plaintiffs and defendant 1 
from entering upon the two hills, 
that the Magistrate passed final orders 
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the jilaintilV'aiv finMMol to llie decla- 
rafion and injunction prayed for. 

On pleadings iF?uos of fact and 

law were raided. Tlic question of title 
to the hills formed the suhjeot of i'Sties 
1 and 2. Issues :{ and 1 related to the 
contention that defendants 2 and d wero 
not the sole trustees of the Devaswom 
and that evt'u if the\’ were the sole tnis- 
tecs the lease for 72 ycai’s was invalid 
anil not liindin^ on the Devaswom. 
Issuo 0 was wliether rho le.aso in 
favour of Sri ^^anavcdan Paia was 
true, valid, enforcealdo and sul)si.sting. 
Issue () was wlndlmr he hid possession. 
Issue 7 lehitcs to the question wlietlier 
if Sii Manavodan Raja and his trans¬ 
ferees had no possession, the suit for 
a declaration alone was maintainable 
without ajJiayer for possession. Issue 
8 is : 

“wLsMior tlio le.i?c to Sri Manaved.m Ttaja 
\Tas flotoi-miiwil l,v b|,e lessors after l.'Jtb April 
lOlC and Iccamc forfeited and. if so. aro the 
plaintiffs entitled toanv relief in this suit on 
the strength of that lease ?” 

Then follow issues about limitation 
and the validity of tlio assignment to 
the plaintiff and other issues wliich 
I need not consider at present. 

Tiie f'uboi'dinate Judge found on is¬ 
sues of fact as regards title to the pro- 
perty that tlio property was not proved 
to belong to defendants 2 and 3. As re- 
gards po?,session he found tliat none of 
the properties now claimed were pub in 
possession of Manavedan Raja. As re- 
gaids the trustees of the Devaswom lie 
found that defendants 2 and 3 were nob 
the sole trustees but there were other 
trustees also. As regards the lease his 
finding was that the lease was put an 
end to prior to the assignment to the 
plaintiffs and that on the date of the a^j- 
signmenb by Govardhan Bhai Giridhar 
Bhai to the plaintiff there was no sub¬ 
sisting lease capable of assignment. He 
has found tho other issues against the 
plaintiffs both of law and of fact 
Against the decree of the Subordinate 
Judge the present appeal has been filed 
by the plaintiffs. 

I think that, before any question of 
title could be gone into or determined 
in this appeal, the plaintiffs will have to 
show that the assignees have a valid or 
subsisting lease for, unless they can 
prove that fact, it does not matter in 
whom the title vests. On this part of 
the case I have come to the conclusion 
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(dnt the decision of the Subordinate 
Judge is right. (Their Lordships thendis- 
cus«ed the evidence in detail and procee¬ 
ded). On these facts the question is whe- 
tiior there was a subsisting lease. The 
Subordinate Judge looks at it from the 
point of view that Cl. (b), S. Ill, applies 
and that ipso facto the lease became 
void at the expiry of one year. S. Ill 
T. r. Act, provides for the determination 
of a lease and the relevant clauses are 
Cls. (b) and (g). S. Ill (b) says : 

“A lease of iinmovahlc property determiDes 
where such time is limited conditionally on 
the hippuiing of some event by the happeniac 
of such event.” 

Tho Subordinate Judge treats the last 
clause of Ex. A as conditionally limit, 
ing the period of lease on the happening 
of some event, viz., tho failure to dis- 
chargo the debts within one year, and 
thinks that tho lessee having failed to 
discharge the debts within one year 
the lease became void ipso facto.Cl. (g) 
is as follows : 

‘‘A Icaso of immovable property detormineB 
by forfeiture, that is to say, (1) in case the les* 
see breaks an express condition which provides 
that on breach thereof tho lessor may re-enter 
or tho lease shall become void ; or (2) in case 
tho lessee renounces bis character as such by 
setting up a title in a third person or by claim¬ 
ing title in himself ; and in either case the 
lessor or his transferee does some act showing 
bis intention to determine the lease.” 

Whatever doubts there may be as re-i 
gu'ds treating this case as falling under 
Cl. (b), it seems to be clear that -the 
case falls under Cl. (g). I have al¬ 
ready set out the terms of the lease 
and the clause that provides that if 
the debts are not paid within one yea! 
all the stipulations shall become void 
and tho lessee will have to lose the ad¬ 
vance of Rs. 8,000 and odd which he had 
paid. It is no doubt true that in such 
cases the law treats the contract in the 
lease as voidable and this is borne out 
by the authorities cited by Mr. K. S. 
Krishnaswami Iyengar, namely, Quesnel 
Forks Gold Mining Co. Ltd. v. Ward, (l) 
and Davenport v. The Queen (2). But 
that does not make much difference in 
this case, as it has been avoided by 
Ex. 24. The lessors demised it again on 
the footing that the first demise had 
been determined. It is also clear that 
they wanted to do some act sh owing 

“(iT[1920] A. 0. 222=122 L. T. 206=8^ liTT 

P. C. 13. 

(2) [1878] 3 A. C. 115=37 L. T. 727=47 L. J. 

P. C. 8. 
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their intention to tonninato tho first 
^loase and so they gavo tho frosh leiiso 
•and according to tlio pliiintilT himsolf 
put tho lessee in possession of sonio at 
least of the properties covered hy tho 
idealise. I may hero refer to the docu¬ 
ments Ex. A.\ sorios whicli are put in to 
show that Nambiar was in possession of 
some of the properties. So far, tliero 
can bo little doubt from the evidence. 
But tho Contention of Mr. Krishnaswatni 
Iyengar is two-fold. One is that it 
would not do simply to ro onter or to [uit 
an end to the lease or sliow some inten¬ 
tion of putting an end to tho lease, hub 
you must also give notice to tho lessee 
of your having done so. So far as tho 
Act itself is concerned, there seems to 
be nothing to sliow that notice is to 1)0 
given. I, for my part, think that, if tho 
lessee comes to know of the fact, it is 
sulUcient. It does not matter when ho 
comes to know of it. No period is fixed 
for that. Of course, if without the know¬ 
ledge by the lessee of the lessor’s act he 
creates title bona fide in some third per¬ 
son, it is quite a different question ; or 
if the lessor hassubsequently done some¬ 
thing which the lessee wanted to take 
advantage of as a waiver that might be a 
different question. They do nob arise here. 

In this case I think it is perfectly 
clear from the evidence that Manavedau 
Raja was aware of the lease Ex. 24 in 
favour of Chabhakutti Nambiar before 
he assigned his lease in favour of Govar- 
dhan Bhai Girdhar Bhai ortho i)lain- 
tilTs. I have pointed out that portion of 
the evidence on the plaintilTs'side which 
shows that the Nambiar was in posses¬ 
sion of some at least of tlio properties 
demised when there were disputes bet¬ 
ween Nambiar and defendant 1. In 
para. 6 the plaint distinctly says that 
misunderstandings arose between Mana- 
vedan Raja on the one hand and defen¬ 
dant 2 and Chabhukutbi Nambiar on the 
other, that a breach of the peace was 
apprehended and that the Joint Magis¬ 
trate of Tellicherry instituted proceeding 
under Ss. 144 and 145, Criminal P.C.. and 
on 5th September 1919 passed an order 
prohibiting the parties from entering on 
the properties and afterwards passed the 
final order. It does not matter whether 
these orders were confirmed by the High 
Court or not. We have the fact that on 
6bh September 1919 there wore disputes 
between Manavedan Baja and defendant 
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2 anil I li 1! 11 'I k u 111 X t m I n n . 

(lispiil ('•; I ••i.'i i. .| dtil \- ! I 
cutod in I ivc iim .-I ( Irt 
is clear ami I h ivi' li' 
lliat t imo M m i'/ I pi 
heon aware th il it 

an (Mill to hi-; lii -t 1- 
right til ill) -;o, :iip1 )>• , 

to Nambiar. Then w. 

O. S. No. 2n-J of V.)\\) -ir, 

District Muiwilf’s (.'on 
and O. S. No, ') ol r.l'.'.l 
Court, Tellitliery, were tiled, t!i,‘ | iui,;-; 
in which have heon tiled Ess. 'Si m l 
27; and Ex. '{(I which is tin' repoitof 
tho eomniissioncr in 0. S. No. 

1919 shows that Manavedan Baja was 
actually at the time of the dispute in 
the locality. I find it diHicult to lielicvo 
that Manavedan Raja during that pei iod 
was not aware that dofciulants 2 and 2 
claiming to j.ut an end to his loa<e, 
becaus-c ho had not dii^charg d tlio dehts. 
purpoited to lea<o it to Chatlnikiitti 
Nambiar. If he became aw.iic ol it, it 
is immaterial whether he go', notice of 
it from the lessors or not. Where the 
lessors l)avo done an act which unequi¬ 
vocally shows that they took advantage 
of the forfeituro““hcie they leaded tho 
property to somebody else—and that fact 
comes to the notice of tho les.see, there 
is no reason to liold tliat because formal 
notice was not given his rights undorl 
tho first document continues and the! 
lessee can go on assigning his lease to 
somebody else and claim a right which' 
had l)ccn put an end to liy tho lessor. 
It is not contended in this caso that tiie, 
lessee did iicvform his jiart. There was, 
forfeiture when tho lessee did nob jior-i 
form the covenant and tho lessors were 
entitled to take advantage of tho for-j 
feiture. 

I may also say that throughout these 
proceedings it was never asserted 
that Manavedan Raja had no notice 
that defendants 2 and 3 had put an 
end to his lease. He has not himself 
given evidence in this case although he 
was managing the properties on behalf 
of Govardhan Bhai Girdliar Bhai; and 
it seems to me that tliroughoiib tho pro¬ 
ceedings, although in the written state¬ 
ment it was said that there was tliis 
forfeiture and plaintiffs’ rights were put 
on the ground that tho first lease was 
revived after surrender of the property 
by Nambiar, it was never suggested that 


27G Madras 


MAGArrA Chetxiar V. 


Offl. 


Assignee 


1930 


tin i' 
Villi’l i 


]]■ 1'IV‘>’M ' 


I m- 


' " , I. 


f ; M • 


'll 


.1 


; r ti»-’ ■\v;t..s sul>i5- 

M.p'iciilii- flare v.ai: in 


io v.-i i.f- 'Inty •■( Uie ilaiiiiili' 
<,f >i;\ivive<bn iliiitn l^ive "iv.-n fvi- 


ilenci’ '■>. i''My wh'-n M'lnavoflan 

IJ.ra 1 -..I I oM'-''. I' -''ni';r(< nicthat 
1 ,,. iiiv.'hal rttif- at lea^t l.y 7 'th 

■'.•j'lmWi lOr.' an-l tlmt willl'C 'iilii- 
(irir. l('i‘ 111'' 1 'Hj ti<ps ol this ca'p. 

The rlher iine^hcn is wliethev the 

ick-ase 1 y Naml'iar ann the aeceitaiice 
l,y .leionnaius 2 an<l :i di' (he <'iisinal 
Ira'^c as >\i\ «istin« weiihl he selVicicnt to 
coiifei-a valid n;-tht.. If the first lease 


had I'cf'n 1 lit ail end to, it seems to mo 
(iia*’' tdioiecan 1 o no fjne-^tifn of the 
I ni'ties say)^^ tliat the lease will '^uhsist. 
Tlie only way hy which they can create 
a hirtlicr li^iit would ho only hy a fresh 
lease, iho fust lease having lieen deter¬ 
mined. If any authoritv is required on 
this ]'oint, 1 think, I may refer to the 
case of Chenniakx. Rajah of Knlahasti 
{:]). It is (liihcnU to see how a trans¬ 
action which the law requires to he in 
writing registered could he created hy a 
ideclaration of the parties that an extinct 
lease subsists. In Chenaioh v. Raja of 
iKnIahadi (-'1), it was held hy Sir Char¬ 
les Arnold White, C. J., and Benson and 
Wallis, Id., that where aright of for- 
feitnre accrues to the lessor and he 
elects to determine the tenancy the 
election is irrevocahlo and the parties 
cannot by any subsequent agreement 
revive the cld tenancy. Wallis, .T,, 


observes: 

“1 ngreo and will only add, I do not think 
tbab the frainers of the Transfer of Property 
Act intended to depart from the well established 
rule of English law that where a right of for¬ 
feiture accrues to the lessor hf* is put to his 
election and if he manifests his intention to 
enforce the forfeiture that is an election to 
determine the tenancy and the election is 
irrevocable.” 


The learned-Tiid^e refers to Jones x. 
Carter (4), Denrhi v. RJicholl (5), Grim- 
wood V. Moss (6), Exansv. Wyatt {!), 
and Clongh v. L. & N. W. Ry. Co. (8). 
Then the learned Judge goes on to say: 

tbis case the lessor elected to determine, 


(3) 1 

[1913. 

24 M. L. J. 263=15 I. C. 445. 

(4) 

l1^46' 

15M. & W. 718. 

(5) 

1858 

27 L. J. C. P. 220=6 W. R. 502= 


C. B. N S. 876. 

(G) [1872] 70. V. 360=20 W. E. 972=41 L.J 
C.P. 539=27 L.T. 268. 

(7} [1881] 43 L.T. 176=44 J. P. 767. 

(8) {1871] 7 Etc. 26=20 W. R. 189=25 L. T 
708=41 L.J. Ex. 17. 


fclocMon was irrevocable and the lease was 
lit- an end and could not be revived." 

U is theei'fore difficult to see how, a 
foi'kiruio having been incurred and a 
fresh lease having been given, the 
h a-e could be revived by any act 
ol tlie parties, simply saying that they 
agree to be bound by the terms of 
the old lease. I am therefore of opinion 
that the lease of Manavedan Raja was 
determined and the forfeiture^ was en¬ 
forced and the jilaintiffs acquired no 
title to the property. 

This renders it unnecessary for us to 
consider tho other issues and we say 
nothing al>out them. We leave the 
question of title and possession un¬ 
determined. That is a matter which 
should be fought out between defen¬ 
dant 1 and defendants 2 and 3, nor is it 
necessary to_ consider the contention 
that defendants 2 and 3 are the sole 
uralans of tho temple and the questions 
whether the suit is barred by S. 42, 
Specific Relief Act, and whether an in¬ 
junction could he granted. 

It is rather unfortunate that the 
matter should he left thus; but the 
dilViculty has arisen from the plaintiffs 
conduct in not getting a fresh lease 
when Nambiar is said to have surren¬ 
dered his rights. The Subordinate Judge 
held against them. They presisted in 
their attitude saying that the lease is 
valid and bringing up the matter here. 

The appeal fails and is dismissed with 
casts of respondent 4. 

Walsh, J. —I agree. 

p.R.s./v.S. Appeal dismissed. 

_i 
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Walleh, J. 

P.L.N.K.M. Nagappa Cheitiar- 
Applicant. 

V. 

Official Assignee, Madras-^ Respon¬ 
dent;. , 

Petn. No. 405 of 1925. and Appln* 
No. 186 of 1929, Decided on 15th Octo- 
her 1929. , 

(a) Trusts Act. S. 63 —Settlement ot ac 

count cannot be followed, 

A book adjustment of accounts between 
firm and the insolvent cannot be treated 
passing of trust money, deposited witb 
firm in the name of insolvent, into the be 
of the insolvent; this bsing merely n se 
ment of account, it cannot be followed . 
re, Halleti & Co. Ex parte 
237, Re/. 
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tb) Trusts Act S. C6 — Trust properly 
mixed up with private property—-Whole pro¬ 
perty becomes trust property. 

If IV linn mixes trust funds with his'own, 
the whole will bo troAkod ns tho trust property 
except so fnr ns he mny be able to distinguisli 
whnt is his own: Fii th v. Vartlainc, 34 
L.J.CU.ZO\,Rel.on. [P 277 C ■>] 

V. Varadaraja MvdoUor and K. P. 
Mahodei'a Iyer for P. L. N. K. M. 
Nayappa Chettiai —for Applicant. 

A’, r. Krisluiasivajni Iyer —for Res¬ 
pondent. 

Judgment.—Tho applicant, as a co- 
trustce of the insolvent, asks that an 
account shall he taken of the amount 
due to tlie trust and for a first charge 
on the assets in tho hands of the Oflicial 
Assignee to tlie extent of the sum found 
due. In January 1916 there was a 
partition between the applicant and his 
brother on tho one side and the insol¬ 
vent on tlie other. At the time of tho 
partition it was agreed that the parties 
should set aside two sums of Rs. 10,000 
lor each of two charities. Tho appli¬ 
cant’s'branch was to contribute 5/8, and 
the insolvent’s share being the remain¬ 
ing 3/8. The applicant accordingly 
■drew two hundis in favour of the in¬ 
solvent on a firm styled 0. R. M. 0. M. 
S. P. The money realized on these 
hundis was left on deposit with that 
'firm, an account being opened in the 
name of each of the charities, and was 
to carry interest at the nadappu rate. 
Inhere it remained until February 1920, 
when tlie two accounts were transferred 
to the insolvent’s own business. In 
1925 he was adjudicated. 

There can be no doubt but that in 
1916 two trust funds were constituted. 
T^he agreement of that year is silent as 
to the manner in which the insolvent- 
was to deal with the money, but it is 
-now common ground that he was to 
pay interest on it at the nadappu rate 
and conduct the charities out of the in¬ 
come bo realized. On this it is argued 
tliat the case is merely one of creditor 
And debtor and that the act of the in¬ 
solvent in mixing the trust funds with 
bis own money was not wrongful, for 
he was authorized, to invest them in 
'bis own business. A similar argument 
was negatived by Kumaraswnmi Sas- 
triar,. J., in Krishnajee Bhat v. Sadasiva 
Tawkerii). For the reasons given by 
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that livir!ii'.l .lii.l:;.', 1 n, L;aU\'" I In-ai r,ii- 
niont hcie aUn. 

A inori' Ni'ibnj; , m'iI .'H'i t;, i. 1 m,.,! 

on the ilocisi.iu in In\, r,' / 

Kx piirli' Iliinii- (-j). '>0 llio . Vi'l' n. ■ I 

am s:iti.-ilied that \vlia‘. hi]']i'”Oil in 
Februarv 1920 was thi-. lint tlmi'.' was 
merely a heek :iiliusttiii-iit 1 "'I.'a (‘''h I la. 
thofnmol 0. U. M, O. M, S. 1’, in whichl 
the insolvent owed nmn-a ai.l th" iii.| 
solvent. Nothing ivall'y pi-''-rl, hull 
certain credit and debit niti i« f, ' 
made in their respective accounts. No 
doubt tho result was that a debt of snme 
Rs. 18,000 which tho insolvent owed to 
the other firm was wi]'ed out, hut 1 do 
not think that a hook adjustment of 
this kind can be treated as a passing of! 
trust money into the hands of the' 
trustee. In the words of fjord Edior 

" All that can be shown is a scttlem-nt of 
accoiin'i and a .sottl'inent. of account cannot bo 
followed." 

Following the decision above cited, I 
must uphold the contention ol the OlVi- 
tial Assignee. 

A further contention ofthoOlheial 
Assignee is that the fund in his hands 
is one on which the applicant can “ in 
any event ” liave no claim. The legal 
principle is clear : 

" that, if a tcaa mixes trust funds with hi? 
own, the whole will bo treated as tho trust 
property except so far as he may be able to 
distinguish what is his owu. Firth v. Cart’' 
lame (3).” 

The Official Assignee lias in his 
hands two funds. One consists of a 
sum of Rs. 5,000 which was not de¬ 
rived from the business in which the 
trust moneys were invested. The 
other consists of a sum of about 
Rs. 40,000 which represents a rebate of 
income-tax. The tax was paid in 1919, 
at a time when the trust funds were 
still in deposit with 0. R. M. 0. S. P. 
That being so, it seems to mo clear that 
the money in question cannot be treated 
as trust property or as anything but the 
trustee’s own property. 

The application is dismissed with 
taxed costs. 

p,B.S.;v.s. Application dismissed. 


(2) (1894] 2 g.B. L. J. Q. B. 57’3=1 

Maneoii 2.i=42 W. K. 305=70 L.T. 361. 
(9) [1805] 34 L. J. Ch. 301. 


11} A. 1. B. I92f Mad.-247, 
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Vr.Ni:A'rA>'’M’A Ka" and J^riDLV,-T-i. 

JrthOji Pn'iiji / n-wi —Api-'eHant. 

V. 

Krishnonya and ot’irrs —Jlcsi-.omlcnl--. 

Civil Mi"’. Apiical' Xus. dlO lo 31-! of 
atHi f. j;. r. No'. C'l^T ^ukUj'A'' nf 

r.tllf, iAK-iilnl on iT^rtb January l^'-J 
against ordur of Di i. du-lj^e, (iunUu. 

fa) Provincial insolvency Act (1920) 
Ss. 37 and 43 —On annulment insolvent's 
property does not necessarily revert lo him 
— In proper cases his property may be vested 
in Official Receiver- Petition under S. 54 
by Official Receiver can be continued even 
after annulment—Provincial Insolvency Act 

S. 54. 

Oil iiii annulment of :i'ljii(1ie;v‘ion under 
S. iAowiii^ ^'j fh-'lailiir.i of tlie insolvent to 
iinply for Im di-i-Iiir^.- witliin the specified 
fiiin; tlie [nop-rty u[ rli.' insolvent does not 
noc’''ss.iri!v tu luin. Under S. 37 the 

Rjart sh'iiil'l, in proper cases, order the pro- 
|:«:rty tn vi“<t in tli ■ Ollieinl Receiver. In this 
wiy the insolvency proceedings not having 
come to !Ui I'lid, the proceedings started before 
the annulni'uit liy the OlVici.il Rft'.'eiver to set 
aside a niurtgago under S. 34 must be deemed 
to ho p'iuding, and, therefore, can be continued 
after the annulment ; Ej' inrlf LeiDinrd, (1873) 
43 L. J. JJ, K. 40 and A. I. H. 10-2') Mad. 137, 
litl. on. [P 281 C 2, P 282 C 2] 

(b) Provincial Insolvency Act (1920), 
Ss. 27 (2) and 43—Application for discharge 
must be by debtor only—Application for ex¬ 
tension of time can however be made by one 
interested and may be granted—To this 
extent S. 43 is not imperative. 

Per y enkalauihba R -a, J.—From S. 27 and 
S. 43 read together it is clear that the patty 
who can make the application for discharge is 
the debtor and no one else. It is equally clear 
that the Court has power to extend the period 
and it may be so done not merely at the in¬ 
stance of the debtor but on the application of 
anyliody interested. S. 2? (2) merely requires 
suflicient cause shall be shown, but it does 
not say, that the debtor alone may .applv for 
extension or shall show sufliicieiit cause. If 
then before the expiry of the term fixed, an ap¬ 
plication is mad ' under S. 27 (2), it is obvious 
that it is not obligatory upon the Court under 
S. 43 to annul the adjudication. To this ex¬ 
tent it is plain that the word shall " is not 
impentivo : [n re. Lord Thiirlow, Et parto 
OJficial Receiver, (1895) 1 Q. li. 724, Foil. 

[P 280 Cl] 

(c) Provincial Insolvency Act (1920), 
Ss. 27 (2) and 43—Before annulment under 
S. 43 Court may, on application, extend 
time under S. 27 (2) even aRcr period fixed. 

_ Per F’enfeafasMbfia Rao,/.—It is open to the 
insolvency Court under S. 27 (2) to extend the 
time, on a proper application, to that effect, 
made at any time before the adjudication is 
annulled under S. 43. This it can do, even 
though the application is made after the expiry 
of the period originally fixed: (Ca.?< Laio 
Eeferred.): 230 0 2 ] 


(di Provincial Insolvency Act, S. 43— 
S. 43 is mandatory. 

Per RtiUn, ./.—It is 0110 thing to provide 
til it on .1 cert.vin thing happening or not hap- 
p-Miiiig the next step shall bJ such and such; it 
i'. another thing to provide that if a cer- 
t till order of tlie Court is not carried out with¬ 
in ;ic-rt iin time a certain consequence shall 
f.'llaw. The latter provision is much mote 
cI-Mrly mandatory than the former. It is very 
diftioult to suggest any reasonable explanation 
whv the words “ shall be aunulbd ” are usad 
in S. 41, if sorn<’thing other than their plain 
m'lning is intended, and it is not disputed that 
the plain m.-aniug is mandatory. [P 283-0 2] 

.1. Krishnasiramn Aiyar and V. Govin- 
ilarajarhar!i~(ov Appellant. 

S. Srinivam Ainamiar, B. Somayya, 
T’. Eiirijn’!arai,aiia and KasUiri Sesha- 
(jiri ii’uo—for Respondents. 

VenkDitasubba Rao, J.— Se7eral 
connected appeals and revision petitions 
have been argued before us, but, in my 
opinion, C. M. A. Nos. 310, 311 and 312 
of 192o really raise the question of sub¬ 
stance which presents itself for decision. 
If we decide these appeals in favour of 
the apellants there, our decision in them 
governs the other cases and the conten¬ 
tions raised in the latter by the respon¬ 
dents seem beside the point. Shortly 
stated, tho question we have to decide 
relates to the construction and effect of 
Ss. 43, 37 and 27, 'Piovl. Ins. Act of 

im 

The facts are undisputed and I shall 
briefly state them. Three brothers were 
adjudicated insolvents, first on their own 
petitions and subsequently on petitions 
filed by certain creditors. The orders of 
adjudication were p.assed on the debtors 
petitions by the Official Receiver on 
25th November 1921 and he fixed 
months, as the period within which the 
debtors were to apply for their dis- 
.charge. The same debtors were sub¬ 
sequently adjudicated by the District 
Judge on 12th December 1921 and the 
period fi.xed by him was 12 months. Paus¬ 
ing here for a moment, one fails te 
understand how two such sots of paral¬ 
lel orders came to be made; but this 
curious irregularity has no bearing on 
the question we have to decide. 

The total liabilities shown amount to 
over 2i lakhs. The insolvents had, on 
10th January 1921, executed a raovtjafi® 
in favour of certain creditors, whom I 
shall, in this judgment, cill the mort¬ 
gagees, for about Rs. 60,000 and it is 
said that the mortgage deed comprisos 
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the bulk, if not the whole, of the insol¬ 
vents’ property. In the insolvency peti¬ 
tion, a proceeding was commenced by 
the Oliicial Receiver under S. 54 for the 
annulling of the mortgage, He filed his 
petition under that section on 20th 
April 1922. Its trial began on 1st Fe¬ 
bruary 1923 and became a protracted 
one, the evidence being recorded piece¬ 
meal from time to time. In fact from 
1st February 1923 to 1st May 1924, that 
is for 15 months, witnesses were exa¬ 
mined off and on, but the trial was not 
even on the last mentioned date, con¬ 
cluded. I may mention that the evi¬ 
dence of 10 witnesses for the petitioner 
and 3 of the respondent had by then 
been taken. On 30th April 1924 a cre¬ 
ditor by name Krishnayya applied under 
S. 43 that the orders of adjudication 
might be annulled, on the ground that 
the debtors had not applied for their 
discharge within the time fixed. The 
date chosen for making the application 
is significant. On 24th April the peti¬ 
tion under S. 54 was adjourned to 1st 
May. The application to annul the 
adjudication was made, as I have said, 
on 30th April, that is, the day previous 
to the date fixed for the hearing of the 
substantive petition, On 1st May, I 
have already stated, the Judge heard 
the petition for annulling the mortgage. 
Curiously enough, on that very date, 
witlmut notice to, or knowledge of, the 
creditors, an order appears to have been 
made on Krishnayya’s petition directing 
the Official Receiver to submit a report. 
This petition came on 3rd May 1924 and 
the District Judge made an order annul¬ 
ling the adjudication. It must be noted 
that the petition under S. 54 stood ad¬ 
journed from 1st May to 28th July. It 
was between these two dates, that, is on 

3rd May, that the adjudication was an¬ 
nulled. 

It is surprising that when this 
order was made without notice to cre¬ 
ditors, the fact was overlooked that 
there was pending on the file of the 
Court, the petition under S. 54 which 
was being hotly contested. Sofar-as 
the record goes, the Official Receiver 
does not appear to have taken any steps 
to safeguard the interests of the general 
body of creditors. This led to the 
strange result that the adjudication was 
unconditionally annulled. I use the 
words strange result" advisedly. The 


ordtM’ undt'i'S, I i w.i-! m i.3(> p; r .iini irlilv 
to pimisli th.' .b'hlois t;.;i 1,1 -lii^ .-iU) 
tho porson-i \\ Iio :u i' |'i i■ ]n, ! iri 1 11 \ ut" !i- 
cd, aro not Mm thihl m , Im' l in' . i ■ .! 1 : : 

generally. .\tH.Mi.-i- i.!i* ;■ i • < i. ,1 ir •.!!, 
of that ordt'r i-;, Miai. 11,,' j t ! ;■ ;uii i- 
S. 54 was held to Imv • Up-.-'il neio. 
maticaliy and Mk' nunipv.lili !i w.m 
the suhjeet of at la ek, 1 i‘ ■ um . !• c tlm 
time being, valid and lii il. \ i ,• 

object of tho in^olvi tii y i- iiM-.i ■, i.ir 

as the creditors eollecliv-.K v, . 

corned, became fiustratrd for i' cr, . ‘ 
bo gainsaid that the ciedifnis -'ir d 
tho proceedings mainly, if not soloh . f( i 
the purpose of getting lid of tin- ii]oii- 
gage. Tiio rest cf tiio slmy may bo 
briefly told. Several ciedituis applio l 
to tho District Judge for rovi-'W ol t.lio 
orders made under S. 43 and tlio icvit'W 
petitions were dismissed. .\s a noeos- 
sary result, the Judge lield that tho 
petitions to annul the inortgigo under 
S. 54 lapsed and that petition was ac¬ 
cordingly dismissed. 

The general body of creditors (whom 
I shall refer to as appellants) attack 
these orders of tho learned District 
Judge whereas Krishnayya and the 
mortgagee support them. It is contended 
for the appellants that the word ‘’shall’’ 
in S. 43 is not used in a mandatory 
senso, but must bo held to bo directory 
only. The argument is put thus: Gener¬ 
ally, no doubt, it is the debtor that is 
punished by tho annulling of the ad¬ 
judication. The very terms of the sec¬ 
tion show that what is intended is in 
the nature of a penalty to tho insolvent. 
If the adjudication is annulled, the sec- 
tion provides that the Court may 
re-commit the debtor to his former 
custody and that he shall bo sub¬ 
ject to all the processes that had pre¬ 
viously been in force against him. 
But there may bo cases where, if no dis¬ 
cretion is left to the Court the very 
opposite of what is intended may result. 
In this case, it is asked, how are tho 
insolvents really prejudiced by the 
orders? Tho parties who profited by 
them are the mortgagees, that is to say, 
the creditors fraudulently preferred. Tlie 
honest ereditors, on tho contrary, have 
been seriously prejudiced. Can this be 
the intention of tho section ? 

I shall now deal with this contention. 
S. 43 provides that if the debtor fails to 
apply for his discharge within the period 
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ty C'onit. fbo ovfler o[ 

a-liiiilitalii/n ?inll l>c aninillcl. TIjC 
leanu.'tl Ailvncatr* (ienoral conroii'’!.- for 
tlio aii|it’llants. the \v tr'l ‘'shall’' 
is ilirectory anti th-^ expression 'shall l e 
annullc'l” means "shall he liable to 
be ani.ulbvl.” S. -l-b i*. in my oihnion, 

contrtllerl bv S, 97 whieli rea<ls thus : 

‘ liTd) If i.lift C'onrt tlai'fi not tho 

petition it cball mal:-' an or<b'r of aflj-idication. 
and ■•Inl! s[)’oify in snoli fvrd.'r : Iio peri'^d with¬ 
in wliich tlio dctitor siiall applv for his dis- 
fharf!'. 

“ The Tourt nnv. if snfiici^nt c-an?' is 
shown, 'Atf'iid rh.' ji-tI <1 wirhin wlii.'h tb- 
fl'dnor ■ II applv ! a’ liis di'-r-liarp'' and in tli-ifc 
ri ' >lnll pnl.lish jK/if.-* nf '.he ord''r in snch 
JiV'iUi''';' us i' ‘Inn':-- fin” 


i'l l'in i h—n two .••e'’tion.s read toge¬ 
ther. it f-buir that tlic ) ally who can 
jciake the aj'i-lication for discharge is 
the dehtor and no one else. It is 
equally clear that the Court has power 
to extend the period and it may be so 
done, not merely at the instance of the 
debtor but on the application of any¬ 
body interested. The section merely 
requires that suflicient cause shall be 
shown, hut it does not say. that the 
jdchtor alone may apply for extension or 
.shall show suflicient cause. If then, 
jbefore the expiry of the term fixed, an 
Application is made under R. 27 (2), it is 
ohvions that it is not obligatory upon 
the Court under R. 43 to annul the 
adjudication. To tliis extent' it is 
plain that the word “shall" is not im- 
'perativG. hi re Lor^ Thurloto, Ex 
^pnrtc Official Receiver (1) is an autho¬ 
rity on this point. In that ‘Case, the 
Court of appeal held the expression 
“shall adjudge” in S. 20, Cl. (1), Bank¬ 
ruptcy Act, 1883, to be directory and 
not mandatory on the ground that a 
discretion was left to the Judge under 
the words of another section, namely, 
S. 105 (2) which contained a provision 
to the effect that tlie Court may at any 
time adojurn any proceedings before it 
upon such terms, if any, as it may think 
fit to impose. 

Then comes the question, supposing 
the Court is moved- under S. 27 (2), 
after the expiry of the time originally 
fixed, bub before the adjudication is 
annulled under S. 43, has the Court the 
po%yer, to extend the period, within 
which the debtor could apply for his 

(1) [1895] 1 Q. B. 724=G4 L. J. Q. B. 479= 
43 W. R. 403=59 J, P, 309=2 Macson 
158=72 L. T. 642. 


discharge? In the first place,I must 
oiiseiTO tliat the adjudication does not 
get automatically annulled under S. 43 
on the expiry of the original period. The 
words of the section show that the 
Court mu.st make an order of annul¬ 
ment. This is the correct interpreta¬ 
tion of the section and Abraham v. 
Soolias (2) supports this view. Next S. 
27 (2) while saying that the Court may 
extend the time, does not say'in express 
terms, that it may be extended either- 
before or after the expiration of the 
period originally fixed. S. 148, Civil P. 
C.. enacts tliat the rule to be applied 
under tliat code is that the time 
may be enlarged, irrepective of the fact 
that the application is made either be¬ 
fore or after the expiry of the period 
originally specified. It is unnecessary 
to decide whether by reason of S. 5, 
Prov. In«. Act, S. 148 of the Code is 
attracted or not for Badri Narain 
V. Sheo K’ er (3) establishes clearly 
that the power of the Court is 
not fettered in the way suggested. That 
case was decided under the old Code 
wliich did not contain a provision simi¬ 
lar to S. 148. 

I am tlierofore disposed to hold 
that it is open to the Insolvency Court 
under S. 27 (2) to extend the tim® 
on a proper application to jhat effect, 
made at any time before the adjudica¬ 
tion is annulled under S. 43. This is' 
the view taken by Krishnan, J., lo 
Arnnagiri Mudaliyar v. Kandasxant* 
Mudaliyar (4),by Devadjss and "Wallace. 
JJ., in Abbi Reddi v. Venkata Reddt[o} 
and by present Chief Justice in 

kamPattar v. Nanchappa CheUia,rW- 

The Lahore High Court has taken the 
same view in Lakhi v. Molar (7) 
Fateh Muhammad y. Mayadas (8) the 
Burma Court in K. S. A. R. A. Chettiyar 
y. Maung Myat Tha{d) and the Cal¬ 
cutta High Court in the case already 
cited, Abraham v. Sookias (2). A diffe^^’ 
enb view was taken by.Waller, 
differing from Krishnan, J.. 
Arunagiri Mudaliyar v. Kandasu^* 


(2) A. I..R. 1921 Cal. 777=51 Cal.’837. 
(3J [1890] 17 Cal. 512=17 I. A. 1=5 
493 (P.C.). 

(4 A. I.R. 1921 Mad. 635. 

(5 A. I. R. 1927 Mad. 175. 

(6 [1928] M. W. N. 441. 

(7) A. I. R. 1925 Lah. 416. 

(8) A. I. R. 1927 Lah. 763. 

(9) A. I. R. 1927 Rang. 136. 
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Mudaliyar (4) that the Court has no 
such power. To the same effect aie the 
decisions in Venu Gopdla v. 

C/iinnii Lai Sowcar (K)), T/jir«ma?rt 
Reddiv. Thamasu Reddi (ll) and in 
Ram Krishna Misra, ex parte (12). 
There is thus a conrtet ot authority on 
this point. But I am'in favour of hold¬ 
ing that, on the right construction of 
the two setions S. 43 and S. 27 (2) in the 
light of Badri Narainv. She^ Koer (3) 
the Court may enlarge the time, even 
though the application is made after 
the expiry of the period originally fixed. 
Thus, in this case again, the terms of S. 
43 are nob imperative or obligatory. 

I have so far dealt with two classes 
of cases but over and above these, there 
remains a third, namely, that has aotu- 
allyarisenin this insolvency, df, he- 
fore the District Judge made his order 
under S. 43, there was before him an 
application to extend the time, ho 
would have, as I have said a discretion 
to enlarge the period, .and in the cir¬ 
cumstances of this case, he would have 
exercised it properly by granting an 
extension. There are ’other provisions 
in the Act under which the debtor can 
be punished while an adjudication still 
remains in force. For one thing, his 
protection may bo'revoked while the 
proceedings may be continued for the 
benefit of the creditors. In this case, 

I cannot help remarking that the Offi¬ 
cial Receiver failed in his duty by not 
asking for an extension. However that 
may be the question is: is S. 43 to bo 
construed as peremptory, in the absence 
of an application before the Judge under 
S. 27 (2)? In other words can the Judge 
Buo motu refuse to make an order under 
S. 43 if he thinks there are sufficient 
reasons for adopting that course ? The 
learned Advocate General argues that 
even in such a case, the sanction is not 
mandatory. There is no authority and 
I wish to reserve my own opinion on 
the point for I can rest my judgment 

for the appellant on a - much firmer 
ground. 

Section 43, after saying* that the 
order of adjudication shall be annulled, 
adds that provision of S. 37 shall apply! 
That section runs thus : 

—‘‘^7. (1 ) Where an adjudiorytion jg anntille d 

A. I. R. 1926 Mad. 942=49 Mad. 935. 

A. I. R. 1928 Mad. 265=51 Mad. 833. 

A. I. R. 1925 Pat. 355=1 Pat. 51. 
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dobtor wIm*! wa*-''uijihlfv* I iiMadv ut. 
irt such poi'Roii HR tin' I'l 'iit lu iv ;i 
in default o' any such 
vert to tlie dobti>r 1*^ tbo In 

interest therein on surh n li*im 11 
the Court may by tuvler in wri’in;.;, 

Under this sootimi it wy 
the Court to liave ilirt'cli-il tl 
vents’ property to vo-;.t for tin) ci'-ili''';' 
benefit in some poison nani"') lot lim 
purpose. This is not di'^jiiiloil- t n it 
is the order tli.it in tlio cinum-^l iiio -', 
ouglit to iiave been made. Had such a 
conditional order been made though 
it would have revoked the status of the 
debtors as insolvents, it would not 
have proprio vigore put an end to the 
insolvency proceedings by legal implica¬ 
tion. The District Judge hold tliat as 
tlio annulment of adjudication had the 
effect of terminating the insolvency 
petition the proceedings in-^tituDod hy 
the receiver under S. 54 in that iietitinn 
lapsed as a matter of course. But this 
result could have been avoided. I'or, if 
as I have said action had hteii taken 
under S. 37, the annulment would not 
have been unqualified or absolute and 
in that case the Court would still re- 
tain control over the insolvent and his 
assets. The scheme of the Act shows 
that, in certain cases, the annulling of 
adjudication does not necessarily lead 
to the finally putting an end to the in- 
solvency petition. This, in my opinion 
is the correct view and I am supported 
by Ex parte Lennard {Vi) and Thirn- 
viappa V. Devasi^IIarpal (IJ^. In the 
last mentioned case’ the question arose, 
what was the effect of an order under 
S. 39 annulling adjudication which 
was made consequent on a scheme of 
of composition, approved by the Court 
under S. 38? It was held that *tho order 
did not bring the insolvency petition 
to an end and that the Court, although 
the adjudication was annulled continued 
to retain control over the insolvent’s 
assets. I entirely agree with that de¬ 
cision, and the point is fully dealt with 
in the judgment of Wallace, J. But 
there is one observation made by the 
learned Judge, an obiter dictum with 
which I do not ag ree. _WH)U 0 _li^ng 

R- 177= 

2yV. R. 182=33 L. J. 553. 

(14) A..I. R. 1929 Mad. 157. 
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fclvir an i'rli'r ol nnn'ilmoiit under?'. -JD 
tb'cs 'eriuinaf-.' tiiu petition (that 
\va; tlin iiciitit that divnctly aro'c) tin* 
leirned incidentally ol):«ervod 

tin" iind*’i- S, 4d the case would lie dif¬ 
ferent, If wli-it \Va!li'-(«. d,, meant was 
that in nn'anvlil ion il aniiiilmont under 
that si'ff’ion wo’ihl laing an . in'^olvency 
to an end that is a }no|iosit.ioii to 
which no p\cep‘ion can ho taken : and 
in my oiiinion that is all that the 
loirnod could have meant. 

Now, turning to Ev. parte T.ennar<l 
(Id) the fact s are these : A composition 
schciTi'' piMvided lor tho annulmont of 
the hanlcruptey and the assignment by 
tlio debtor of all his personal proi’orty 
to the trustee t(j secure tlic'composition. 
Tiie scheme having been approved and 
tho hankrujitcy annulled, a .question 
arose wliothei’ tiie rights of an execution 
creditor under an execution that was 
voii] in the bankruptcy revived upon 
the annulment. Tho registrar granted 
an injunction restraining the creditors 
from proceeding with their execution. 
It was contended that the Court had no 
jurisdiction tho bankruptcy having heon 
annulled. Ihe Court of appeal over- 
nilod the olijccfcion. James, L. J., ob¬ 
serves : 

"I am of opinion tint under Ss. 28 and 

Ilinl;ni|.yn' Act. thn C uir^ of B.aiikrnptcv 
jiuisdiction to determino all qiicsiions 
wliioli may ari«e in the cn^o of a sohmnn of 
arrantemorit .... l>„b bore, though tho 
bankruptcy has boon anmillcd, the composi¬ 
tion was mvlo in bankruptcy by tlio Court it- 
plf as a part of a scheme which was approved 
by the Court .... The order was there¬ 
fore made in what continued to be a matter 
of bankruptcy and the fpirfstion was a question 
to bo decided under S. 72 for the purpose of 

making a complete distribution of the nre- 
porbi.” ‘■ 

At this point, a passage from Willi¬ 
ams” Bankruptcy, Edn. 1.3, may be 
quoted. The learned author while com¬ 
menting dh S. 29, English Bankruptcy 
Act (winch contains a sub-clause on 

which S. 37 of our Act is modelled) says 
thus : 

“Although in cases where the annulment is 
on tho ground that the adjudication ought 
never to have boon made the Court will in 
all respects try to remit the bankrupt to his 
original position, yet in cases where the 

^ K®‘ ? S. 21, a continu- 

ancoof the bankruptcy in another form the 

rights of and against the bankrupt or the 

bankrupt's estate becomes 
vested by the order of tho Court in resnect of 
that estate will remain as thev wero^undet 
the Bankruptcy." (p. 135). ' 


Assuming then that in the’events that 
have happened S. 4-3 was mandatory tho 
District Judge ought to have made an 
Older under S. 37. 

I would therefore in C. M. A. Noo. 310, 
•Ul and 312 of 1925 set aside the order 
of the District Judge and under Ss. 32 
and 37 annul the adjudication of the in¬ 
solvents, subject to this condition, that 
their luoperty shall remain vested in the 
Ollicial Receiver. 

Tho result of the view 1 have taken is, 
tlie insolvency petition not having come 
to an end, tho proceeding started by the 
receiver under S. 54 must be deemed to 
be ponding: and the lower Court is direc¬ 
ted to complete tho enquiry and dispose 
of the petition according to law in the 
ordinaiy course. 

It only remains to add that S. 37, 
which deals with tho consequences of 
annulling, validates all acts done previ- 
ously by tho OOicial Receiver. The 
word “acts” is wide enough to include* 
receiver’s act of avoidance under S. 54 
Void” in that section has been held to 
mean “voidable,” that is, it is open to 
the Ollicial Receiver, as representing the 
creditors, to disallirm the transaction 
(the fraudulent preference). The effect 
of the saving in S. 37 is, to preseive the 
validity of the receiver’s exercise of 
his option of avoidance. The result is, 
now that I have held that the insolvency 
petition has not been brought to an end, 
the proceeding under S. 54 subsists and 
can be continued. 

I make an order accordingly in C. M* 
A. No. 314 of 1925. This is scarcely an 
independent order, for as a matter of 
fact, it follows as a consequence from the 
orders already made in C. M. A. Nos. 
310, 311 and 312 of 1925. 

These orders will really suffice to dis¬ 
pose of all the matters before us. I® 
that view', I make no separate orders on 
C. R. Ps. No. 627 and 628 of 1924 and 
173 and 174 of 1925. 

In regard to costs, though collusion 
between Krishnayya and the mortgagee* 
may be suspected, it cannot be said tb^t 
either of them acted wrongly. I there¬ 
fore direct that each side shall bear it* 
costs of these appeals and petitions. 

Mr. S. Srinivasa Ayyangar says that 
bis client was brought on the record a* 
alienee who acquired the interest, at a 
Court sale, .of the mortgagees, Bhadri 
Narain and Soorja Narain. He contend* 
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that he is protected by S. b-1 (2). This 
is a question which must bo loft to'bo de¬ 
cided by the lower iCourt when it dis¬ 
poses of the petition under S. 51. 

Keiliy, J .—In those cases tho insol¬ 
vents did not apply for their disohargo 
within the time specified; nor was any 
application made either before or after 
the expiry of that time for its extension. 
That being so, I do not wish to express 
any opinion on this occasion on tho (luos- 
tioa whether the time specitied can bo 
extended by tho Court after expiry. But 
in the circumstances stated, the District 
Judge was .bound in my opinion under 
S. 43, Prov. Ins. Act i^to annul tho 
adjudication. In the decisions of this 
Court on the question culminating in 
Thinmala Reddi v. Kolakulu Tliontaau 
Reddy (11), the weight of authority is 
clearly in favour of the view that the 
words "shall be annulled” in S. 43 of tho 
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Act. are mandatory. But in Manikknm 
v. Nanchappa (6), where the question 
was not decided, the learned Chief Jus¬ 
tice suggested that another view was 
possibleandlreferred to In Re, Lord Thur- 
low, ex parte Official Receiver (1), as de- 
ciding that a similar provision in tho 
English Bankruptcy Act was not man¬ 
datory. The learned Advocate-General 
has relied strongly on Lord Thnrlow’s 
case (1), in support of his contention 
that tho expression "shall be annulled” 
in 8. 43, Prov. Ins. Act is not man¬ 
datory, but directory, and that in this 
case the adjudication should not have 
been annulled. Bub, when we examine 
In re, Lord Thnrlow, ex parte Official 
Receiver (1). I doubt with great res¬ 
pect whether the learned Chief Justice 
was right in suggesting that the Court of 
appeal was there interpreting an exac¬ 
tly similar provision of the English 
Bankruptcy Act. In that case the statu¬ 
tory meeting of creditors eventually 
passed no resolution, and it was conten¬ 
ded for the appellant (tlie Official Recei- 

■"‘I®/ Bankruptcy 

ACC, ibod m those circumstances it was 
obligatory bo adjudge the debtor bank- 
rupb forthwith. The Court of appeal 
decided that it was nob obligatory on 
the Registrar to make the order of ad- 
judication forthwith but that be had 
power to adjourn the matter. It was 
nob explicity set out in 8. 20 (1), Bank¬ 
ruptcy Act, 1883 that, if the meeting of 
creditors paessed no resolution, the deb- 


saved from doi.ig so I'y iiMiling r -.viti! 
S. 105; anil even Loid I'sIil'i, 'f. il., 
eventually came lo the conL'lusii':i ih-it 
it was oblig.itory subject to the ic-,vi'i oi 
adjournment. .-Utliougli it api'Ou^ ti 
me that, oven taking S. 2u (1) of ili it 
Act by itself, the luovision “slull ail- 
judge” was nob mandatory in the 
that, in the circumstances stati'd, I no 
Registrar was bound to adjudge t!io 
debtor bankrupt forbhwitli. 

It is clear that the Court of apjieal, 
did not decide that by themselves, the, 
word "'shall adjudger” were not manda¬ 
tory in that sense. But in my opinion, 
in 8. 43. Prov. Insl. Act, we have a dilTe- 
renb provision. It is one thing to } rovido 
that on a certain thing happening or not 
happening tho next step shall be such; 
and such; it is quite another thing to pro¬ 
vide that,if a certain order of the Court 
is not carried out within a certain time,I 
a certain consequence shall follow. The 
latter provision is to my mind much more 
clearly mandatory than the former. It 
was very difficult bo suggest any reason-^ 
able explanation why tho words “shalb 
be annulled” were used in 8, 43 Provl.' 
Insol. Act, if something other than their! 
plain meaning was intended, and it is' 
nob disputed that '.their plain meaning is' 
mandatory. The learned Advocate Gene-' 
ral has suggested that what the legis- 
lature meant by using those words waa 

shall be liable to bo annulled,” but he- 
has not been able to suggest any satis- 
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:• L-'.-! M’. llie i--i^i?'hbnvo 

:l:rt >. -t'. V.'i. i’ i'. !;i> 11' iinvl-liini’ 

iir'. nl; J')i v visii'ii in- 

ten'l’1, it 'V(niM iriW'I'een fli'-'■iinjilcsC 
I'.i i,\['rc>=; Mii‘ r.-al inti-ntioii. 1 
am V!'i\- til .;:;i'Stions, 

wliic!: hl* (lot: infr-aiuoatly m id''in this 
('(•’•i: i: tlr' plain lanamr^o uf a 

.'[ i:uC'’ to load in jairtiinilai' civ- 

oiimsfances to incoveniont consi’tiiicnccs, 
tlhU the legislature' lias doiio its work 
caralcsslv, iiicllicieiitly and lias not 
sai'l wiiat it meant or lias said what 
it did not mean. 

On the contrary we have no light to 
depai'! 11 nm the )'lain meaning of a statute 
excel f lor si.rne compplling reason, and 
oin own view of what is convenient can 
sehh'iii provide such a reason. In this 
instance, the use of the words “shall he 
annulled" hecomes more marked wlien 


we coiiiast it with the provision may 
he annulled" in S, 4.1, Presidency Towns 
Insolvency Act. It would be extravagant 
to assume that when framing S. 43, 
Provl. Ins. Act, the legislature had 
forgotten the wording of R. 41, Presi¬ 
dency Towns Insolvency Act, on the 
same subject; and if the latter pro¬ 
vision had not been entirely for¬ 
gotten, the words “sliall bo an- 


nulh d ’ in R. 45, Prov. Ins. Act, can 
hardly have licrn chosen otherwise than 
advisedly and deliberately. But the 
learned .'\dvocate.General has suggested 
that, oven if the legislature used the 
words “shall bo annulled" advisedly and 
deliberately, it would be possible for us 
to soften them by a kind of equitable 
interpretation, if experience showed that 
in certain circumstances they led to 
gross and uncontemplated hardship or to 
some unexpected conflict with the gene¬ 
ral purpose of the Act. In very excep¬ 
tional cases it may be necessary fur 
lUS to modify by interpretation even 
ithe most unambiguous words delibera¬ 
tely used by the legislature in a parti¬ 
cular passage of a statute if we are 
convinced that in the circumstances un¬ 
der consideration they lead to conse¬ 
quences wholly uncontemplated by the 
legislature and repugnant to the purpose 
•of the statute. The plainest words most 
deliberately chosen in a particular pas¬ 
sage cannot .be allowed to defeat the 
-unquestionable intention of the legis- 
lature in framing a statute. But that 
is only one aspect of the fundamental 


rule that wc must enforce a statute “ac¬ 
cording to the intent of them that made 
it." Jhifore we depart from the plain 
m .'ailing of particular words deliberately 
chosen by the legislature, we must be 
v.'vy sure of our ground; we must be con¬ 
vinced that we have to deal with cir¬ 
cumstances which the legislature never 
fore.saw and to which it never intended 
its words to apply, and of that we can 
hardly ever be convinced except by the 
clearest repugnancy to the purpose of 
tlie statute. It is true that our Insol¬ 
vency Acts are intended not only for the 
relief of debtors but also for the fair 
treatment of their creditors and that, 
if the plain meaning of a particular pas- 
sage, though deliberately adopted, led to 
the infliction of gross and obviously 
uncomtemplated ha'^dshipou a debtor or 
his creditors, which the legislature could 
nob have intended, we might be driven 
to (lopart from the language used 
in order to do what the legislature 
clearly intended, not what it actually 
said. 

But can it be said that there is 


any such compelling reason to depart 
from the plain language in this case? 
The annulment of his adjudication can 
inflict no such hardship on a debtor, as 
S. 10 (2), Provl. Ins. Act indicates that, 
if ho has been prevented from making 
his application for discharge by some 
reasonable cause, the Court will permit 
him to present a new insolvency petition 
on the same facts as before. The hard¬ 


ship, which tho learned Advocate Gene¬ 
ral has pressed upon us is, hardship to 
the creditors or some of them, if the 
adjudication is annulled on account of 
the debtor’s default, when it is clearly 
profitable to them that the realization 
and distribution of the debtor’s assets 
should go on in the insolvency proceed¬ 
ings oy disastrous to them that bis 
property should again vest in the debt¬ 
or. But it is to prevent any such 
hardship that the legislature has by 
the terms of S. 43 made the provisions 
of S. 37 applicable in such a case. It is 
nob necessary, when the adjudication is 
annulled because the debtor has failed 
to apply for his discharge within the 
specified time, that his property sboul 
revert to him ; it may be vested by the 
Court in some other «person. In a case 
such as the present one the obvious 
course is that the Court should order 



1930 


Jethaji Pfraji Firm v. Kui-hva. va 0;. ^llv. .T.) 


M 


aoras 2^0 


the property to vest in the OlVioial Re¬ 
ceiver. It has not been contemloii be¬ 
fore us for tlio rcsponiloTits tlnit ttuxt 
would not be a proper order in this case 
or that, when tlie debtor's property, has 
80 vested in the Official Receiver, ho 
would not be able to realize it by sale 
and suit and to distribute it ratoibly 
among the creditors. In my opinion 
the annulment of the adjudication in 
these cases was correct and must stand, 
as the District Judge had in the circum¬ 
stances no discretion to refuse to make 
an order of annulment, l.ut he should 
have made use of the provisions of S. 37 
and should have ordered tho del'tors’ 
property to vest in the OtVicial Receiver, 
which order we should now make. 
That order wo can make in C. M. A. 
Nos. 310,311 and 312 of 1025. Rut 
it will not serve the purpo-o of the 
appellant in C. M. A. No. 313 of 1025, 
another creditor, who objects to tho 
dismissal of I. A. No. 402 of 1922 on tho 
filo of tho District Court. That was a 
petition by the Ollicial Receiver origi¬ 
nally under Ss. 53 and 54, Provl. Ins. 
Act, bub apparently pressed only under 
S. 54, for the ari^julmenb of a mortgago 
of almost tho whole property of tho 
debtors concemed as made with a view 
of giving the mortgagees a preference 
over their other creditors, and was dis¬ 
missed by the District Judge as having 
abated when the adjudication was an- 
nuled. 

It is contended by Mr. Srinivasa 
Ayyangar, who has argued the case for 
respondents 2 and 3 in this appeal, that, 
even if a debtor’s property is ordered to 
vest in the Ofiicial Receiver under S. 37, 
Provl. Ins. Act, proceedings under S. 51 
cannot go on after the adjudication has 
been annulled. He first argues that 
under the wording of S. 64 such a peti¬ 
tion can only proceed while the debtor 
continues 4.0 be an adjudged insolvent, 
which he is no longer when the adjudi¬ 
cation has been annulled. But that is 
not be found explicitly or implicitly in 
the section. It is true that, unless the 
debtor is once adjudged an insolvent, 
tho receiver cannot move under the sec¬ 
tion. But apart from that essential, the 
words" if such person is adjudged an 
insolvent on a petition ” are of gram¬ 
matical effect in tho section only to 6x 
tho identity of the petition from the 
date of which the period has to be calcu- 
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S. 54. It is tho cUiCy --i li:'-- 

such circum-tances, a-^ 1'i‘k'!i n 
mcnb of tho adjudication, to -li''rioilo 
tlie])roporty ratcatjly. A ix t-iA-'!' un lor 
S. 54 is only an incidental proceo Rng hy 
which the receiver onsures a (.ur di^l■•ri■ 
hution by making tho croditor t > whom 
ju'oferenco lias been given disgorg-i what; 
he has got in cscess of Ids lair ^harc. 
Such a croditor is not j-reventod irom 
getting his fair share \d:di (iie other 
creditor-;; in cllw-'- it is onl.- tdie 
he must give up. Hut th’' ohf'tioi! i-l 
siihstui'-'o vaisc'l ly .''H. Siudvasa 
Ayyangar is Hiat tho jm K'lictMUi to 
annul the preferential ii iu 'o ti-- ! a-id 
to mako the profovrod creditor ili-;.:uigo 
is peculiar to insolvency proceedings 
and it is only in tho course of those pro¬ 
ceedings that it can bo exercised. That 
proposition is sound so far as it goes. 

Outside its insolvency jurisdiction,, 
the Court has no power to annul a prefe¬ 
rential transaction merely because it 
gives preference to one creditor over 
others. But Mr. Srinivasa Ayyangar 
goes on to contend that immodiatoly an 
adjudication is annulled, tho insolvency 
proceedings came to an end. As a geno- 
rai proposition that is not so. Certainly 
it cannot be suggested that in tins 
country annulment of adjudication pubs 
tho clock back as if the adjudication had 
never been. Tho opening part of S. 37, 
Provl. Ins. Act, winch validates what 
has been clone while the adjudication 
has been in forco, is enough to dispose 
of any such suggestion. But apart from 
that, I think it is cloii' that tho insol- 
vency proceedings do not always stop at 
the moment of annulment. Ss. 39 and 
40 show that insolvency proceedings 
continue after adjudication has been 
annulled on a composition or scheme 
being approved, so much so that on the 
debtor's failure to pay an instalment 
due in pursuance of the composition or 
scheme, the Court can re-adjudge him, 
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'.vi'in.iit :iiiy fi'Sli in^olvo'u’V 
li.-iii j'ii' !•!, xvliicii if; (-oiiM 
noi ill) if i’’ 'iv'^’icy j i'o wi-re 

‘if; a"i ( ti'l. Tha^ i iii.* insulvi.-n'-i |ii''- 
(•('■■(IiiiUii' ia snch a C l'.* was 

ill 'rnnwii !‘j:i v. Ih'i-iist 
llaifhi'{{[}. ,\' 1 1 ■ Kr irirte Ln;- 

/ Mo). Jt i'' I )'i ■ I ii.it in Diio foriiicj- 
iM''*. \\:ilUc(’. •!.. said iliat an annui- 
uioiilf'i nijii.licaf-iiin under S. -D isevi- 
ik'iitlv intendi'd tn jiiit an en-l to Mio 
insolvoni-y jn'ocoe'iinys as a wliole. Iluu 
that stalcment was nl'ilcr iliefcnm. It 
was not iH’ecs'.irv lor that caso, and the 


f]iicstii)n was no" hefore him ; anl with 
"real rC'i'o.-r. 1 ilouht wln'tliei' he con.'i- 
lU-red fully all the conseiiuences of iiis 
liro] ositiun. Mr. Srinivasa Ayv.inj^ar 
urges that wo must infer from the fact 
that an aumilinent of a ljudication under 
S. 41. a del‘tor, as indicated hy S. 10 ('2), 
is ahlc in certain circumstances to pre¬ 
sent a fresli insolvency petition, on the 
sime facts as before, tliab the previous 
insolvency jnoeeedings came to a com¬ 
plete end when his adjudication was 
annulled. No doubt all such advantages 
as he got hy adjudication then came to 
an end ; but that does nob necessarily 
imply that the whole insolvency pro¬ 
ceedings came loan end. And, when 
once we re.ich the conclusion that under 
S, •iJ the Court in.iy order the ]iro[)crty 
of the dohtov to vest in a receiver for 
the purpose of realization and distri¬ 
bution among his creditors and that is 
admitted by Mr. Srinivasa Ayyangai— 
it is only by going out of our way that 
we can suppose that the receiver, who 
has been appointed by the Court in the 
exercise of its insolvency jurisdiction, is 
■to be controlled and directed by the 
Court, as he must be controlled and 
directed, in the exercise of some other 
jurisdiction. 

In a large proportion of the cases 
in which an adjudication is annulled 
■otherwise than under S. 35 or S. 36, 
there will bo further proceedings to 
be taken or superintended by the 
Court, and that must be done in the 
exercise of its insolvency jurisdiction. 
The Act does not say that insolvency 
proceedings cease in all cases with the 
annulment of adjudication, and Ss. 37, 
39,40 and 50 show that proceedings 
may continue, which must be proceed¬ 
ings before the Court in its insolvency 
jurisdiction. In my opinion, if the 


Court orders under S. 37 that the pro- 
[wrly of the debtor shall vest in a recei- 
vvr. the insolvency proceedings will 
continu'; while the receiver’s work goes 
on. Tint being so, there is no difficulty 
in the receiver continuing to prosecute 
in tiiosc circumstances a petition under 
S. 51 aff^cr the adjudication has been 
annulled under S. 43. Moreover, if, as 
in this case, the receiver has initiated 
jnocoedings under S. 54 before the ad¬ 
judication is annulled, the position is 
still simpler. S. 37 validates' acts done 
hy him after the a'judication is 
made and before it is annulled. Even 
if wo do not go so far as to say that tlie 
lu’osentation of any petition to the 
Court in his capacity as receiver is an 
‘ act ’ within the meaning of S. 37, the 
presentation of a petition under S. 54 
must, I think, as the learned Advocalie- 
ilenoi'.il contends, be such an act. By 
presenting a petition under S. 54 the 
receiver exercises his option to treat 
the transaction concerned as void. The 
formal exorcise of that option is an act 
within his competence. If, as can 
hardly be denied the institution of a 
suit in the interest of ^le debtor’s es¬ 
tate l)y the receiver after the adjudica¬ 
tion is made and before it is annulled, 
is an act which will remain valid under 
R. 37 after the adjudication is annulled 
for the benefit of the debtor or anyone 
else concerned, the formal .exercise of 
his option to avoid a transfer must sure¬ 
ly be an ' act ’ which under S. 37 will 
remain valid. If it remains valid afkef 
the annulment of the adjudication, then 
it is unreasonable to suppose that the 
receiver cannot continue to pursuetho 
remedy provided by S. 54. I 
therefore that C. M. A. No. 313 of 1925 
must be allowed and the dismissal of 
I. A. No. 402 of 1922 must be set aside 
and that petition must be remanded fo 
the District Judge for fresh' disposal. 
I agree also that C. R. P’s. Nos. 627 of 
1924, 623 of 1924, 173 of 1925 and 174 
of 1925 against the District Judgo^ 
refusal to review his order annulling 
the adjudication should be dismissed 
unnecessary and that in those revision 
petitions and in the four appeals 0®°“ 
party should bear his own costs. 

Mr. Srinivasa Ayyangar’s contention 

tiiat his client, as auction-purchase 

in execution, is protected by S- o41 ’ 
Provl. Ins. Act as a purchaser in 
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faith for valuable consi.lorakion, 
clearly one which should bo nrj'od lio- 
fore the District Judge, wlion I. A. No. 
402 of 1922 is reheard. 

P.H.S./v.S. Order a^eordinghj, 
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Anantakrisrna Ayyah, J. 

{Lakkaraju) Aiiandarao — Plaintiff— 
Appellant. 

V. 

{Yellamraju) Venkatasuhha liao and 
Defendants—Respondents. 

Second Appeal No. 250 of 1020, De¬ 
cided on 7th October 1929, from decree 
of Addl. SubJudge, Bapatla, in Appeal 
Suit No. 89 of 1925. 

(a) Hindu Law—Marriage—No obligation 
on mother to marry her sons by borrowing 
on security of property inherited from her 
father—(Ofciisr). 

In the case o( a mother tboie is do obligation 
at all to get any of her sons married by bor¬ 
rowing money on the security of the property 
inherited by her from her father : 50 M. L. /. 
221, Not skal-en bfi 5t M. L. CIS. [P 289 G 2] 
(b) Hindu Law—Widow—Alienation- 
Setting aside—(Mitakshara)—Daughter's son 
** '??/. J"*"*l>er of last male holder's family 
~ Widow of list male holder is not liable 
for daughter's son’s maintenance, etc —Alie¬ 
nation by widow lor such purposes is not 
justifiable. 

Under Mitakshara, the daughter’s son is not 
a member of the last male holder's family, ho 
belongs to the family of tho daughter’s bus- ' 
band. Nor could tho daughtar’s son be a de¬ 
pendent member of the list male holder’s 
family when bis father is living and able to 
maintain him. Therefore the last raalo bolder 
18 not bound to maintain tho daughter's son, 
and on his death his estato in the hands of his 
widow is not liable for the maintenance, edu¬ 
cation, upinayanam and marriage. Any alie¬ 
nation by the widow for such purposes is not 
justifiable: (Case Law Discussed.) [P 291 C 1] 

O. LaJeshmanna—tor Appellant. 

P. Salyanarayana —for Respondents, 
udgment. The lands described in 

the plaint belonged to tho last male 
holder Ijakshmayya, who died about 20 
years prior to the suit, leaving his widow 
defendant 2 and a daughter Subbamma 
the mother of the plaintiff and defen’ 
dant 3, On Likshmayya's death, defen- 
dant 2 inherited the property. The 
daughter of defendant 2 (the mother of 
the plaintiff and defendant 3) died a year 
after Likshmayya’s death. The plain- 
tiff and defendant 3 as the daughter’s 
sons of the late Lakshmayya are the 
nearest reversioners to the estate of 
Lakshmayya. On 20th November 1918, 
defendant 2 sold the suit properties to 
defendant 1 for Rs. 1,500 ; the chief 
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ance, education, upanayan im. and m u - 
riage expenses of the plaint:!), and (iiat. 
tho plaintiff equally with dt-fcinlant 3 
was estopped from questioning tlic 
Both the lower Courts oanio lo the 
conclusion that tho debts incurred hy 
defendant 2 for the discharge of v, Inch 
the properties were sold to defendant 1 
wero incurred by defendant 2 for tho 
maintenance, education, upanayanam 
and marriage expenses of tho iilaintilT, 
that after the death of the plaintiff's 
mother (which event took place about 
one year after the death of defendant 2’s 
husband) the plaintiff and defendant 3 
were living with defendant 2 and were 
being maintained by her. The jilaintifT’s 
allegation, that the amounts wore spent 
for debts contracted by defendant 3 in 
connexion with his gambling and other 
vices, was not proved. In these circum¬ 
stances the first Court «decrood the suit 
in plaintiff’s favour, holding that tho 
daughter’s son had no legal claim for 
maintenance, otc., from the estate left by 
their maternal grandfather and that the 
widow was not justified in alienating the 
properties for meeting the upanayanam 
and marriage expenses of the plaintiff. 
On the appeal preferred by defendant 1, 
the learned Additional Subordinate 
Judge of Bapatla reversed the Munsiff’s 
decision and dismissed the plaintiff’s 
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suit. A-:Llr''A’ly rcnurkud. the lower 
app'dli*'. Couitj u.l-io liel'l that the suh- 
stanl) il portion of the (lchb« inciurccl by 
ih.-londant -J. to Jiseharge whicii she sold 
the j.ioperties to (lofendaiifc \... was in¬ 
curred for the Diaintenance, ujiinayanam 
ami mariiigo expense^ of tlio plaintid, 
and it agreed with the trial Court in 
that respect. 

Tlie trial Coiut spocilically .'eorirkel 
tliat the estate loft !<v Vie last male 
holder (20 acres of land at Dattihrolu 
and Vi acres at Chemuduhad) yielded 
much more than was necessary for the 
maintenance, etc., of dofondanb 2. Un¬ 
less thi.'i'etoi'c tho widow was justified 
under liiiulu Liw in incurring debts for 
tho miint-n'iancc, education, npana- 
yanam and mariiage expenses of daugh¬ 
ter’s sous, she could not validly soli lands 
forming pait of the corpus of the estate. 
Sho is. of course, complete master of the 
income from tho lands forming the 
estate and could utilize the same as sho 


learned Judges. No authority is quoted 
in siipi-ort of tho proposition in so far as 
the maintenance of grandsons is con¬ 
cerned as a justihable ground of neces-' 
sity for suc-h alienation. Unless there 
he something peculiar in the Bengal 
Inw, I do not feel justihed in accepting 
tha? case as an authority justifying the 
sale in the case before-me. In Bustom 
Sinfjh V. Moii Singh (2), it was held by 

the learned Judges as follows : 

“Ordinarily it: is the duty of the father in a 
Hindu family to provide for his daughter’s 
marriage; but where tho father was nos pos¬ 
sessed of stuTiciont means to do so, and the 
mother in order to raise money to meet the 
expenses of the daughter's marriage, mort- 
g.iged property of her own which had eome tq 
lior from li'^r father, it was held that the mort¬ 
gage wi'j made for legal necessity and was a 
valid mortgage.’' 

The only relevant portion is that con¬ 
tained at p. 475: 

“There can he no doubt that it was the 
fithcr's duty in this instance to get bis 
daughter married .... The father was unable 
out of bis resources to ofiect the marriage of 


pleased and for any purpose she liked. 
But the question is whether sho could 
legally sell a portion of tho ostate for 
such purposes as are proved in this case, 
and whether the sale would be binding 
on the ultimate reversioners. 

The learned Subordinate Judge relied 
on the decision reported in Chunium 
Lriil Lalla Chinpul La! {[) and Bus- 
tome Siiujh v. M li Singh (2) and Bfiij- 
nath liai v. Mangala Prasad Narayan 
Saki i-i) in support of his view that tho 
alienation was binding on tho rover- 
sionevs. I regret, I am unable to agree 
with him. In Chimnm Lall v. Lalla 
Gunpat Lai (1), tho facts of the case do 
not fully appear in the report. The only 
sonjjence relied on is that at p. 53 : 

*‘V\’'c fail to ficc how the JIunsif’s grounds 
arc imaginary, for ho proceeds on grounds ad¬ 
mitted by tho Hindu Law to be grounds of 
necessity for such alienations, namely, tho 
sliridh of the widow’s husband, the marriage 
of his daughter, the maintenance of his grand¬ 
sons and tho payments of the husband’s debts. 
All these grounds are acknowledged by tho 
Hindu Law ns legitimate causes for raising 
monoy by a widow, and. they have been found 
to bo proved by the fust Court.” 

We are now concerned only with the 
question of maintenance of the grand¬ 
sons of the last male holder, and we are 
nob concerned here with the other 
grounds of necessity mentioned by th e 

(1) 16 w.R. 52. 

(2) [1896] 18 All. 474=(1896).A.W.N. Ic5, 

(3) A.I.B. 1926 Pat. 1=5 Pat. 350. 


his daught.'r, and thereupon the mother of tho 
girl was obliged to have recourse to the pro¬ 
perty that came from her father to her. There 
is no doubt of its being the pious duty of the 
father to cfiect tin marriage. Ho was unable 
to do so; so under these circumstances wo think 

that the money, tha consideration of this mat- 

riago was borrowed for necessary purposes, 
uamoly, tho marriago of tho daughter.” 

lb is enough for our purpose to say 
that tho case before me is not the case 


of tho marriago of daughter's daugher* 
As there is no discussion of the principle 
of law on t]lie point in the judgment, 
the same affords no help to me to di9* 
pose of tho case before me, which is the 
case of maintenance, upanayanam and 
marriago of a daughter’s son. The case 
in Chudammal v. Nadamuni Naidu 
was a case exactly similar to tihe case id 
Bustom Singh v. Moti Singh (2). The 
Court remarked that it was not 
that the case in Bustom Singh v. jdo* 
Singh (2) was nob correctly decided, j-ha 


also was a case of the marriage 


daughter’s daughter, which is . 

case before me. Bamakoomar , 
V. Ic'iamoyi Dasi (5) related 
marriage of a (deceased) son’s 
The statement in the decision id 
nath Bai v. Mangala i-gt; 

ferred to by respondent is to this e 

“Under Hindu law, the hability of 
who takes property either by ^“her 
survivorship, to maintai n th ose wjms -- 

4 1909 6 M.L.T. 153=3 I.p. 77. 

5 [1881] 6 Cal. 36=6 C.L.B. 429. 
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tenanco was a charge upon iS in the hands of 
the last holder, is the same as that of a man 
who inherits or succeeds to property.” 

In the present case it is not stated 
that the maintenance of the daughter’s 
sons was a charge upon the estate in 

the hands of the last male holder during 
the lifetime of the last male holder. At 
that time, the daughter and the 
daughter’s sons were living witln the 
daughter's husband and nob with the 
last male holder. No question of “de¬ 
pendent members” or of “maintenance 
being a charge upon the estate in the 
hands of tlio last male holder,” therefore 
arises in the present case. At p. 3,05 of 
Baijnath 2ini v. Manga^a Prasad (3) it 
IS mentioned that 

‘‘Rivmsumareo Kuor would easily come within 
600 aoscriptioa of such membe.-s as W 3 rc de¬ 
pendent on the male cop.arcenor3 when thev 
were alive/* 

The decision in Baijnath Eai v. Man. 

ga'a Prasad (3) also does nob therefore 

really help me in deciding the present 

^se. In Norton’s Leading Cases on 

Hindu Law. Vol. 1. p. 48. I find it stated 
that 

Daughters and daughter’s sons are entitled 
tomamtonanco ia undivided families, under 
theMitakshara: Sutherland’s Pull Bench Rnl- 
p. 70 M. Koomud Clmndcr Roy v. Solakant 

On referring to Sutherland's Full 
Bench Rulings p. 75 at p. 77. I find that 
the Court decided that 
the claimant who is granddaughter of Issiir 
thunder Roy cannot inherit any share of the 
estate.” 

The claimant’s suit was dismissed, but 
there is an ob.sorvation that “she is cn- 
titled to maintenance and nothing more.” 

It is only an obiter dictum, and even 
that 18 with reference to granddaughter 
and not to grandson. So the authority 
quoted does not support the statement. 

The learned advocate for the respon¬ 
dent referred to the case reported in 
V.Tatayya v. G. Rama Krishnamma (6) 
where the learned Judges Benson and 
Krishnaswami Iyer. JJ.. upheld the gifb 
of a very small portion of land inherited 
by a Hindu daughter from her father 
made at the time of performing her 
father’s sradha ceremony on the occa 
^on of a peculiarly hojy event among 
•Hindus (the pushkaram at Rajahmundry 
occurring once in 12 years). Gifts made 


1909] c M. L. T.T58=8 I. 0. 11 
® C. L. R. 429. 

I. C. 240={1910) M. W. N. 222. 

1930 M/37 &. 38 


for similar spiritual liGiu'lit of tho last 
male holder havo hem held (;<> bo valid 
by the Trivy Council in tho ease'reported 
in Sardar Singh v. Kw.ij Ih-han La’(7) 
where their Lordships :ip|,iove.I of rim 
decision in v. Krish. 

namma (G). litit 1 fail to see how those 
cases really help the contention raised 
hy tho learned advocate for tho rofi|,on- 
dent in tho present case. On the other 
hand there is some authority against 
the contention of tho respondent In 
Rajagopa’athariar v. Sami lUddi (.S) 

pevadoss, J.. held that: 

■'umlcr Hindu Law a daughter who inh-^ri^s 
tho property of hor father is not cutitlod to 
alion.ito tho sam- foe the purpose of getting 
ono of Ijsr sons married.” 

-At p. 224 (of 50 M. L. -7".) this i.s what 
tho learned Judge observed: 

“Tho fjuostion therefore arises whether a 
limited owner i.s entitled to charge the rever¬ 
sion with a debt contracted for the jiiarriago 
of her son. Xo authority is shown for the 
position that a moth.r could alieiiati' the pro¬ 
perty iiiheritel from h- r own f.atlicr for tho 
purpose cf getting one of her sons inai ri 'd. Mr. 
Viswanatba Ayyar’s cont.'ntion is that there is 
a mor.al obligation to get hor son inarri. d and 
therefore sho is entitled to borrow for tlic pur¬ 
pose of getting her son married. Thcro i.s*^no 
obligation under the Hindu Law on the part 
of a mother to got any of her sons married 
The case of a daughter stands on a different 
footing altogether. It is ono of the dutic.s of 
tho father to get his daughter married. In the 
case of a mother there is no obligation at all to 
got any of her sons married by borrowing money 
on the security of the property inherited bv her 
from her father. In Rnaiome LaU v. tnlla 
flaiipat /.nf(2), tho alienation hv tho mother 
was held to bo good on the ground that the 

father w.a.s tco poor to provide tho marriage of 

the daughter, and the mother was oblig.'d to 
find the money for colebr.atiijg the niarria<'e of 
th3 rlaii^htor. This is quite in consoniince with 
the principle of Hindu Law that a daughter 
should 1,0 married before she comes of ago and 
it is the duty of the father to see that she is 
married. If tho father is too poor to do his 
duty, the mother could under tho circum¬ 
stances alienate her property for tho purpose of 
getting her girl married. This would not sup¬ 
port the contention of tho respondent that the 
mother could also do the same thing for tho 

SOD.” 

The learned advocate for the respon¬ 
dent rightly pointed out that this deci- 
sion of the learned Judge Devadoss, J. 
was reversed on appeal in Srinivasa'- 
raghavachariar v. Rajagopalachariar ( 9 ) 

The decision of the appellate Court, how- 
ever, proceeded on the ground of estop. 

1; A, sb'(p"). 

(8) A. I. R. 1926 Mad. 5)7. 

(9) A. I. R. 1927 Mad. 498. 
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pel on the ]iart of the plaintiff, the ic- 
vei-sioner. The appellate Court did nob 
con'iider the question of Hindu Law dis¬ 
cussed by the learned Judge. The 
learned advocate for the respondent re¬ 
ferred me to certain Hindu Law texts 
under which poor relations and other de* 
]iendent members, whom a person used 
to maintain as being morally bound to 
do so. would after his death, be legall\ 
entitled to tbo maintenance from bis 
lieirs,provided ho left suHicient property. 
He drew my attention to Chap.11 of Sir- 
kar's Hindu Tjaw, wlierc tire text of Manu 
and Brahaspatbi are quoted. The text of 

Mann is to the following effect: 

“The hthor. fcbo mother, the Guru, (an 
cklcrly relation worthy of resp'ct), a wife, an 
offspring, poor dopenclents, a guest and a reli¬ 
gious mendicant, arc declared to be the group 
of per.sons who are to be maintained.” 

Elsewhere Manu has declared that: 

"the aged mother and father, the chaste wife, 
and an infant child, must be maintained even 
by doing hundred misdeeds;” 

Manu cited in Mitakshara II, 177. The 
case, therefore, of the aged mother and 
father, the chaste wife and infant 
child, stands on a different ‘Tooting from 
the poor dependents, a guest and a reli¬ 
gious mendicant” mentioned in the text 
quoted. Bhrahaspathi’s text is to the 
following effect; 

"A widow inheriting her husb.ind's estate 
should honour with food and presents (foe 
their henofit) the husband's paternal uncle 
(and the likel venerable elderly relations, 
daughter's sons, sister's son and maternal 
uncle as well as aged and helpless persons, 
guests and females of the family." 

In Vyavahara Madhaviyam, the text 

is translated as follow's: 

,'Let the widow honour the paternal uncles, 
preceptors, daughters’, sons and sister's sons of 
her husband, his maternal uncles, the old and 
the helpless, and the guosts with food and 
drink: Setlur, Vol. 1, p, 389.” 

One is inclined to ask whether the 
above provisions are not merely advisory 
relating to moral'duties, or whether they 
are legal duties which could be enforced 
in a Court of law. The reference to 
guests and helpless elderly persons 
would seem to indicate the former. As 
remarked b??the Privy Council in the 
case reported in Balwant Singh v. Bani 
Kishori (10), at p. 285: 

“Old Hindu Law text books and commen¬ 
taries are apt to mingle moral and religious 
considerations not bsing positive laws, with 
rules intended for positive laws”* 

8 ee_ also the rema rks of the Privy 
(lOHlBQS] 20 All. 267=25 I. A. 5 4=7 Sar. 

279 (P.C.). 


Council in “the-only-son-adoption case” 
reported in SriBalusu Gurulingaswami 
v. Sri Balusu Ramalahslmamma (11), 


at p. 115. 

In l^Iayne's Hindu Law S. 621, the 
passage from the judgment of the Privy 
Council in the case reported in Collector 
of V. Cnvali Venho-tci 

i^arainappoh (12)'at p. 550 is quoted; 

‘‘for religious or charitable purposes or those 
which are supposed to conduce for the spi¬ 
ritual welfare of her husband, she has a larger 
power of disposition than that which she 
possesses for purely worldly purposes; to sup¬ 
port an alienation for the last she must show 
necessity.” 

In Trevelyan’s Hindu Law it is men¬ 
tioned at p. 206 that: . , m 

"an heir is legallv bound to provide, out of the 
estate which descends to him, maintenance of 
such persons as the person from whom he in¬ 
herits is legall)’ or morally bound to support 

At pp. 463 and 466, the learned author 
notes certain matters as proper objects 
for the alienation of the^ property by a 
Hindu widow one of which is: 

‘‘to provide for the maintenance of dependent 
members of her family, whom her husband or 
other last full owner (as the case may be) 
was legally or morally bound to support, ana 
for their marriages or other necessary religious 
ceremonies, on a reasonable scale having rega 
to the amount of the property an^ the position 


of the family." 

At p. 205 it is pointed out that: 

‘‘grandsons have not as such, any 
maintained by their _ grandfather, 
patently they have a right to be mai 
out of his property if unable to maintam 
selves, and granddaughters must be so mam 
tained until marriage." 

My attention has not been drawn to 

any reported case in which any Cour 
has decreed maintenance to a daughter 
son against the estate of the maternal 
grandfather in the hands of his wi o' 

(maternal grandmother) i. e., 
fbo lacf. malfl holder. As regards 


texts quoted: jq. 

"Their tone is only preceptive, 
junctions they contain are rather o 
than of legal obligation/’ ^ 

so far as daughter’s sons are ooncer • 

In the case before me there 
further circumstance that the 

father is a pleader possessed of sutne 

property to maintain the plaintiti. 

As regards the contention 

the learned advocate for ^ -nt-ain 

that the widow was bound to ma 
“dependent members” as obserwed by 
the lflarned_^tho r ^Sirkar j^.--— 

(11) [1899] 22 Mad. 398*^26 I. A. H - 

( 12 /^ 859-611 S M.I.A.529=2 W.B.6l(P-C-). 
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liini. Wo It.'vn lioro lu) ' piirnoso con- 


Hindu Law, that principle would apply 
only to persons who were actually re¬ 
siding with the last male holder and 
were in fact dependent on him. In the 
present case as I already remarked, it 
is not anybody’s case that during the 
lifetime of the last male holder Laksh- 
mayya, the plaintiff and defendant 3, 
or even their mother Subbamma were 
dependent of Lakshmayya in the sense 
described above. They wore all living 
with Subbamma’s husband in his family 
and. therefore, that principle has no 
application to the present case. Again 
there is the significant statement made 
by the District Munsif in para. 8 of his 
judgment, viz., that; 

“the plaintiff's father is a pleader practising 
in this Court and it is admitted that he has 
sufficient property to maintain his sons.” 

In these circumstances, I do not 
think that any legal grounds are 
ishown justifying defendant 2, in sell¬ 
ing a portion of the lands belonging 
fto the estate of defendant 1, to meet 
:the expenses of the plaintiff's mainten- 
unce, upanayanam and marriage. The 
cases that decide that an indigent 
daughter, though married, is entitled to 
be maintained from her father’s estate, 
in case her husband’s estate is not able 
to maintain her, are not really relevant 
to the point. 

The daughter’s son is not a member of 
the last male holder’s family, he belongs 
to the family of the daughter’s husband. 
Nor could the daughter’s son in the pre- 
sent case, bo said to be a dependent 
.member of the last male holder's family. 
iTherefore the last male holder was not 
bound to maintain the daughter's son, 
and on his death his estate in the hands 
of his widow is not liable for the main¬ 
tenance etc., of the daughter’s sons. The 
Patna High Court in the case reported 
Mt. Narainbali Kumri v. Ramdhari 
Singh (13) decided, that 

outside Bengal, expenses for marriage of 
daughters daughter whose father’s father is 
alive and is in a positbn to arrange for the 
marriage, do not constitute such a legal neces¬ 
sity as will bind the estate left by a maternal 
grandfather. ” 

The widow could not by her own 
voluntary act in bringing the daughter’s 
son, the plaintiff, to her own house, con¬ 
tend that he is a dependent member and 
then claim to alienate part of the estate 
for expenses incurred in connexio n with 

<W) [1916 1 Pat.IiJ. 81=20 C.W.N.'m=34 
I.C. 2 7=8 Pat.L.VV. 377. 


noctc'u with tUi) liU'^hiLUfr-; wcl- 

faro ; nor. hiving rogii'il f;(ith<> civcuin- 
stancOf? of tin* jilaintiji' in relation to his 
fathers wealth and position, have we to 
consider any moral claim . ii tho last 
main holder's estate, wiiich could he 
said to iiave assumoil tho form of legal 
obligation attached to the estate whon 
tho estate descended from tho last mah* 
holder to defendant 2. 

Defendant 2 was naturally anxious, 
after the deatli of her only daughter, to 
have tho daughter's sons {plaintiff and 
defendant 3) live with her. One can 
understand her conduct in that rospoefc. 
One can understand also her anxiety to 
start her daughter’s son well in life by 
giving him proper education, etc. But 
I am bound to administer the law as 1 
find it. Under Hindu Law, as at present 
administered, I do not feel justified in 
upholding the right claimed on behalf of 
a Hindu widow to alienate a portion of, 
the estate for the purpose of the main¬ 
tenance, education, upanayanam and 
marriage of her daughter's son, when 
his father is admitted to have suiiicient 
property to do so himself. 

The result is one which I should like 
to avoid if possible. The daughter’s 
sons are the reversioners to this estate, 
and would be entitled to possession on 
the death of defendant 2 even now. The 
debts were incurred for the benefit of 
the plaintiff. The plaintiff’s older bro¬ 
ther, defendant 3, has signed the agree¬ 
ment which preceded the sale aud is 
the writer of the sale deed in favour of 
defendant 1. Defendant 3 is surely 
bound by the sale deed. If the plaintiff 
had not been a minor at the time, most 
probably he too would have joined in 
the agreement and the sale ; but his 
minority at the time has practically fur¬ 
nished him with a ground for impugning 
the sale deed, though, as already re¬ 
marked he was the person benefited by 
the same. The grandsons may often 
find the estate of their grandfather more 
useful to them for purposes connected 
with their education, etc. and they may 
not be fully benefited whon the estate 
comes to them when they are old. But 
those are not matters by which I should 
be guided when I am called upon to 
apply principles of Hindu law as ad¬ 
ministered by Courts. I am therefore 
driven to the conclusion that the alie- 
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jvifion in f|ne?tion not binding on tlio 
ItiainfcilV. Soui*' argnin.'ints were advan- 
cc'l liv t-lio I'^arned advocate for tiie res¬ 
pondent about the details of some of the 
de!)ts iinuUioncd in t'lo sal'deed. I. 
liowcV’ 1 ', a'a'opt the lindings of botii tlie 
lower Courts tliat the dcdjts were sub. 
stantially incuired for tlio purposes men¬ 
tioned l)y me. 

I reverse the decision of tlie lower 
appellate Court and restore tliat of the 
District idunsif. The declaration w'ill 
ho granted that the alienation by defen¬ 
dant 2 in favour of defendant i eviden¬ 
ced l)v Ex. 4, dated 20th November 1918, 
would not I'O binding on tho plaintitf 
and otlior rovc,rsioncrs of defendant 2's 
liusliaud, late Lakshmayya, besides de¬ 
fendant d and other j)ersons claiming 
under him. As regards defendant 3 and 
persons claiming under him. the same 
will be binding. In the particular cir¬ 
cumstances, I award no costs to the 
plaintilf in any of the Courts ; but I 
direct the parties to boar tboir own costs 
in all the Courts. 

p.n.s./v.s. Appeal alloiced. 
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Ku\[ARAS\vami Sastri and 
\Yalsii, JJ. 

B. lUujhavendra Rote and others — 
Plaintiffs---Appellants. 

V. 

Vebiah and others —Defendants—Res¬ 
pondents. 

Appeal No. 108 of 1921, Decided on 
18th July 1929, from decree of Sub- 
Judge, Bellary, in Original Suit No. 3 
of 1920. 

(a) Religious Endowments Act (20 of 
1863], S 3~Fublic officer -means public 
officer under Government of Madras. 

The words “ public officer’’ rausfc, having 
regard to the other sections of this Act and to 
tho provisions of Regulation 7 of 1817, mean 
public officer under the Government of Mad¬ 
ras and net a public officer anywhere even 
outside British India, or a public officer out¬ 
side tbo control of the Government of Mad¬ 
ras. [P 1294 01] 

(b) Religious Endowments Act (20 of 
1863), S. 3—Essentials for invoking S. 3, 
laid. down. 

Before S. S can he invoked, there should ho 
two conditions satisfied, namely, that not only 
Regulation 7 of 1817 should be , applic¬ 
able, but also that at tho time of tho passing 
of the Act the nomination of the trustee, 
manager or superintendent should be vested in 
or exercised by the Government or any public 
cfficer, or such nomination should be subject 


to the confirmation of tbo Government or pub¬ 
lic ofiici-r. [P 294 C 11 

(c) Religious Endowments Act (20 of 
1863), S. 3—To authorize temple committee 
to appoint trustee or to file suit for accounts 
case must come under S. 3. 

To pive jurisdiction to a temple committee to 
appoint a trustee or to file a suit requiring ac¬ 
counts from the trustee or directing transfer 
of property to trustee appointed by them, it 
must bo shown that the rase fell under S. 3. 

[P 294 C 2, P 295 0 1] 

P.R.Ganapatlii Aiyar —for Appellants, 

V. S. Narasimhachari—lov Respon¬ 
dents. 

Kumaraswami Sastri, J. — This 
appeal arises out of a suit filed by 
the temple committee of Kndligi for 
a declaration that the suit temple 
which they say was called Hude 
Kampli Devani is subject to the con¬ 
trol of the plaintiffs, for directing the 
defendants to return to the manager 
who they allege was appointed by them, 
the properties of the temple, for ac¬ 
counts and other reliefs. The contest¬ 
ing defendants deny the plaintiffs^ 
claim. Their case was that Kampli 
Dovarn had no temple, that they had no 
concern with Kampli Devaru temple at 
Hndo and the inara, that the right of 
appointing the pujari is in Mesa Naiks, 
that Kampli Devaru idol is permanently 
in Mysore territory and that the Court 
has no jurisdiction. 

The suit was instituted in 1911. It 
came up tw'ice to the High Court, as tho 
suit was decided on preliminary ques¬ 
tions. The Subordinate Judge who 
tried the suit, after both orders of re¬ 
mand, has found that Kampli Devaru 
is a Narasimha Saligrama image, which 
is the deity of the Mesa Naik caste, 
that it has no permanent shrine, that it 
is always on tour and that it has a 
temple and inam at Hude. Ho 6° ^ 
that the temple committee has or liaa 
no jurisdiction over this temple, tha 
tho temple was never under the control 
of the Board of Revenue and that tho 
power of appointment of trustees was 
at least from 1800 to 1890 exercised by 
the Mysore Government and that n<> 
dharamakarta was ever appointed oi 
confiimed by tho Board of Revenue an 
dismissed the suit. Hence the appeal. 

It is clear from the evidence that 
in 1810 the previous trustee or pujarr 

was dismissed by the Dewan 
and a fresh trustee was appointed 
order of the Dewan is on p. 30, Kx- 
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(printed documents in appeal No. ISG of 
1914). It refers to the dismissal of the 
first pujari’s grandson, Dosa Gopaya and 
the appointment of Dasaya. Then it 
procv'tjvls as follows : 

“ Iq future if to instal the patta of Gosi 
God, KampU God, or any other God, they 
should come and inform you as well as th'o 
Sircar of it; a hachada and paga should be 
presentid from the Sircar and when the rela¬ 
tives come and inf;Hin, you should have the 
pitta installed ; when yon instal patta vou 
shall receive the najar usuallv payable, 
therefore, by them to the Sircar. When ’mak¬ 
ing the patta installation, careful encjiiirv 
should be hidd in the presence of respectable 
persons of the place and after a decision 
liachada and paga should be presented from 
tbo'Sircar and the patti should be conferred.” 

This is dated 2Sth March 1810. The 
first person appointed continued in office 
until 1853. His son was the second 
pujari from 1853 to 1874. It appears 
that in accordance with the order of 
1810, he was recognized as the trustee 
and the customary honours were given 
to him. Then his son Obaya was the 
pujari from 1874 to 1879 and was suc¬ 
ceeded by his elder brother from 1879 
to 1907. In 1907, disputes arose as to 
the successor. Several members cf the 
community did not want the sons of 
Peddanna to be appointed, owing to tbe 
alleged immorality of their mother and 
there were various proceedings, civil 
and criminal, in the Courts of Mysore. 
The Subordinate Judge has found on the 
evidence that for nearly a century no 
•sort of control was exercised by the 
Board of Eevenue, or by any ollicials in 
British India, as regards the manage¬ 
ment of tlie temple and the appointment 
•of trustees, that till 1890 the Mysore 
Government officials were informed of 
the persons who were selected by the 
community as trustees and they were 
recognizing them, that in 1890 the 
Dewan thought the Mysore Government 
■did not concern itself with this endow¬ 
ment, as it was not one of the temples 
which had any grant from or subject to 
the control of the Mysore Government. 
Therefore, the question for determina¬ 
tion in this case is whether on these 
facts which the Subordinate Jadge has 
found and which we see no reason to 
differ from, tbe temple committee have 
got any right in the matter. The Sub¬ 
ordinate Judge has given reasons for 
bolding that the temple committee has 
no right. He deals with this question 
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in para. Oo of (.lit* nulgmcnt onwards. 
Wo think that the dension of the Stil)- 
ordinato Judge cm this jioint is right. 

.'Vet 20 of li.'O'! was an Act passed fo)‘ 
the purpose of enabling the Govei nmeiit; 
of India to divest itself of the manage¬ 
ment of religious endowments. It be¬ 
gins by saying ; 

‘‘Wlicre-js it is rxp'.liont to rcli.’vo’ tbe 
Boards O' Ivivenn',', and tli " IjociI Agents in 
tbe Presid-mey of Fort William in P.ciu^al, and 
the Presidency of Fort St. ('re'»rgo. Iroin the 
duties iraposo'j upon tbom by H'gnl.inon I'.i, 
ISiO of the Bengal Code and Regulation 7, 1 S 17 
of the Madras Code, so far' as rhosc duties em¬ 
brace the snparintondencG of lauds grau1,.:d for 
the support of rnoscjues or Hindu tuiipF.s, and 
for other religious uses, tli.? appropriation of 
endowments made for the inaintoiianee of such 
religious estiblishments, the rep.uc and pre¬ 
servation of buildings counected therewitli, 
and the appointment of trustees or managers 
thereof ; or involve any connexion with the 
mauageuixtit of such religious cstabiisments." 

Section 3 enacts that : 

“In bbo case cf every mosque, temple or 
other _ religious establishment, to which tbe 
provisions of oiT-her of the regulations spocilicd 
in the preamble to this Act arc applicable, 
and uoiuiiiation of the trusteo, man.iger or 

superintendent thereof, at the time ol the p.i.s- 

sing of this Act, is vested in, or may he exer¬ 
cised by the Government or any public officer, 
or in which the uoininatiou ot such trustee, 
mimager or superintendent shall be subject to 
the conlirmation, of tbe Government or any 
public officer, the Local Government sh.all as 
soon as possible after tbe passing o*' this Act, 
make special provision as hereinafter nro- 
vided.” '■ 

The provisions are, inter alia, for the 
appointment and constitution of temple 
committees as provided for by S. 7. S. 4 
enacts that: 


■‘in the case of every such mosque, temple or 
other religious estabiishment which, at the 
time of the passing of this Act, shall be under 
the manageinont of any trustee, manager or 
sup.-rinteudeiit, whose nomination shall not 
vest in, not bo exercised by, nor be subject to 
the confirination of the Govcrnm'.’nt or any 
public officer, the Local Government shall, as 
soon as possible after the passing of ibis Act. 
transfer to such trustee, man.iger or superin¬ 
tendent, all the landed or other property 
which, at the time of the passing of this Act, 
shall be under tbo superintendence or m the 
possession of the Board of Revenue or any 
local agent and belonging tj such mosque, 
temple or other religious establishment, except 
such property as is hereinafter provided.” 

and on such handing over, it enacts 
that the power and responsibility of 
the Board shall cease. It has been found 
by the Subordinate Judge, and we accept 
the finding that the Board of Revenue 
never exercised any control over this 
ndowment, nor was the power of ap- 
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poinlmoDt of trustee, manager or superin* 
tondont vested in or exercised by the 
Government of Madras, or by any public 
olVicer under tire Government of Madras. 
The contention of Mr. Ganapatlii Aiyar 
lor plaintiiVs is that a "public ollicer’ , 
does not mean a public ollicer, under the 
Government of Madras, hut means any 
public ollicer, wherever a public ofticcr 
may exercise his function. He goes to 
the length of arguing that a public 
ollicer outside British India would also 
be a person in tire contemplation of S. o 
and that any institution, the appoint¬ 
ment of whose trusteesliip is vested in 
or controlled by any public ollicer, whe¬ 
ther in British India or outside, would 
fall under Act 20 of 1863 and give juris¬ 
diction to the temple committee appoin¬ 
ted under S. 7. 1 am unable to agree 
with this contention. 1 find it difficult 
to see how the Act can apply, so as to 
give jurisdiction to the Board of Revenue 
or the temple committee, in cases where 
a public ollicer subject to the control of 
another Government, presidency or pro¬ 
vince has been exercising the powers of 
of appointment or control. The words 
‘‘public oflicer" I think must, having 
regard to the other sections of this .4ct, 
and to the provisions of Reg. 7 of 
1817, mean public ollicer under the 
Government of Madras and nob a public 
ollicer anywhere, even outside British 
India, or a public ollicer outside the 
control of the Government of Madras. 
I have already referred to the preamble 
and it refers to cases to which Reg. 7 of 
1817 applied; and before S. 3 can be in- 
:voked, there should be two conditions 
satisfied, namely, that not only the 
'Reg. 7 of 1817 should be applicable, but 
jalso that at the time of the passing of 
;bbe Act the nomination of the trustee, 
.manager or superintendent should be 
Vested in, or exercised by, the Govern* 
^menb or any public officer, or such 
'nomination should bo subject to the 
confirmation of the Government or 
public ofiicer. 

In the preamble to Reg. 7 of 1817, 
we find reference to the provinces 
immediately dependent on the Presi¬ 
dency of Fort. St. George. S. 2, 
vests in the Board of Revenue the 
general superintendence of all endow¬ 
ments, etc., in the several provinces 
dependent on the Presidency of Port St. 
George. S. 3 says that it is the duty 


of the Board of Revenue to take mea¬ 
sures to ensure that religious establish¬ 
ments are properly maintained and that 
other trusts are properly carried out. 
S. 7 enables the Board of Revenue to 
have local agents. S. 8 says that the 
Collector shall be one of the local agents 
and powers will be given to the Govern¬ 
ment to appoint other local agents if it 
so desires. S. 11 says that the local agent 
shall report to the Board of Revenue 
the vacancies and casualties as they 
may occur and other particulars as to 
whether the line of descent is by here¬ 
ditary right or by election. S. 12 refers 
to cases where the nomination is vested 
in Government or public officer and S. 13 
says what is to be done on the receipt 
of the report. It is clear from a perusal 
of the various sections referred to that 
the Madras Reg. 7 of 1817 was confined 
to the Government and territories ad¬ 
ministered by the Government of Fort 
St. George, and the “public officer' 
there was a public officer, subject to 
that Government and not any public 
ofiicer, and in construing S. 3, I think 
it is clear that we must take public 
officer" there to be a public officer who 
was exercising bis functions under Beg.7 

of 1S17. 

Section 4 simply says that where S. •> 
does not apply, i. e., where the Govern¬ 
ment would not have any powei to 
transfer the management to local com¬ 
mittees, any endowment which then 
belonged to such trusts shall be made 
over to the trustee in charge of the en¬ 
dowment and the Board shall dives 
itself of all concern in the managemeat. 
The scheme of this Act, therefore, is that 
in all cases where Reg. 7 of 1817 ap¬ 
plied, or in cases where the appointmeo 
of trustee was either made by 
Government of Madras or one of i 
.officers, or wliore the confirmation o 
such appointment had to be made y 
Government or by its officers, sue 
powers were transferred to templo com 
mittees; in all other cases, proper y 
which was subject to the 
was transferred to the then le^l V 
titled trbstee and the Board of Reven 
had no other control, over such proper y. 
It is therefofe clear from thesebem 
this Act that to give P^'^sdiction to 
temple committees, they must show 
the case falls under S. 3, otherwise « 
difficult to see how a temple commit 
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can either appoint a trustee or file a 
suit like the present one, requiring pro» 
perty to be handed over to the trustee 
whom they had no power to appoint. I 
am, therefore, of opinion that the deci¬ 
sion of the Subordinate Judge is right 
as the temple committee had no right 
to institute this suit. 

The appeal fails and is dismissed with 
costs of respondents 1, 5 and 6. 

Walsh, J.—I agree. 

P.B.S./v.B. Appeal dismissed. 
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Bamesam and Jackson, JJ. 

{ThazhekkatManayil Karnavar) Nara¬ 
yanan Thirumumpu and another —De¬ 
fendants—Appellants. 

V. 

Poonthuruthi Edavalath Anadil Kiz- 
hakkinakatk Kammaran Mootba Pcdu- 
val and others Plaintiffs—Bespondents. 

Appeal No. 127 of 1926, Decided on 
12th September 1929, from decree 
of Sub-Judge, Tellichery, D/. 27th 
Pebruary 1926, in Original Suit No. 18 
of 1925. 

Hindu -Law—Religious endowment—Ma¬ 
nagement-Suit against co-trustees for ac¬ 
count—No allegation of breach of trust— 
Suit is not maintainable. 

A,mere suit, asking the co-trustees to render 
an accouut of their management, without any 
allegation of breach of trust which has been 
committed or is about to bo committed, is not 
maiutainable and to hold that such a suit is 
maintainable is to allow any trustee want¬ 
only to suo bis co-trustees for accounts: A. 

I. a. 1!)27 Bom. 42i, Aj>pr.; A. I. II. 1922, 
Mad. n [F. B.y. A. 1. li. 1921 Mad. 388 and 
Mad. Appeals Nos. 323 and 308 of 1919, Dist.i 
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K. P. M. Menon and K. Kuttikrishna 
Menon —for Appellants. 

P . Govinda Menon—~iov Bespondents. 

Judgment. This appeal arises out 
of Original Suit No. 18 of 1925 on the 
file of the Sub-Court of Tellichery, 
which was a suit for an account of the 
management of the Payyanur Devas- 
warn by defendants 1 to 6 in their capa¬ 
city as uralers from 1909, for the re- 
covevy of the sum that might be found 
duo as a result of the accounts from the 
defendants personally and from their 
family property and for an injunction 
restraining them from interfering with ' 
the management of the devaswam by 
plaintiff 11 who was appointed samudayi 
by plaintiffs 1 to 10. The claim in res¬ 
pect of plaintiff 11 was dismissed by the 
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Subordinate Judge, but the relief in 
respect of the account was decreed. 
Defendant 1 tiled the appeal. During 
the pendency of the appeal ho died 
and his successor, the present kainavan 
of the Thazhokkat mana, has been added 
as his legal representative, appellant 2. 
The suit devaswam is known as 
Grama Kshetram " i. e. village temple, 
and is a famous temple of North Mala¬ 
bar. It was originally managed by tlio 
village council consisting of tho karna- 
vans of 16 Nambudri manas and 15 
Poduval Karalars, 10 of tliem being 
Mootha Poduvals and 5 Elaya Poduvals. 
Ten Poduval families of the village are 
each entitled to send one Mootha Podu¬ 
val to the temple council, the nominees 
being the karna'vans thereof. Five of 
the said families have the further pri¬ 
vilege of sending their representatives, 
the senior anandravans, to the same 
council who would be styled as “ Elaya 
Poduvals.” The first seven plaintiffs in 
this suit are Mootha Poduvals and plain¬ 
tiffs 8 to 10 are Elaya Poduvals. Plaintiff 
11 also claimed to be an Elaya Poduval. 
After the suit was filed plaintiff 4 be¬ 
came a Mootha Poduval after having 
performed the Moopu Thozhal ceremony 
and his place as Elaya Poduval devolved 
upon plaintiff 12. Defedants 1 to 6 are 
karnavans of six of the Nambudri 
manas and they are admitted to be 
uralers. Defendants 7 to 13, are, some 
of them, Mootha Poduvals and some 
Elaya Poduvals have not performed the 
Moopu Thozal and Elama Thozal cere¬ 
monies. The plaintiffs claimed that 
defendants 1 to 6 should render them 
an account in respect of the manage¬ 
ment of the devaswam from 1909. The 
defendants pleaded that defendant 1 
acquired the hereditary right of samu- 
dayam by prescription. They also plea¬ 
ded that there v/ere seven other manas 
who have co-uraima right in the temple 
and tho suit is bad on account of their 
non-joinder. They denied the right of 
plaintiff 11 to manage the temple and the 
liability of defendant 1 to render an ac¬ 
count. As already mentioned, the Sub¬ 
ordinate Judge found that the appoint¬ 
ment of plaintiff 11 could not be upheld 
and dismissed that portion of the suit. 

In appeal the appellant urged several 
objections; (1) that the karnvans of the 
Tazhekkat mana are perpetual and here¬ 
ditary samudayis, (2) that the suit is 
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for iioti-joindcr on account of not 
liavin^ implciilsil at lca‘?t tv.’O Nana- 
namely, tiic kainavansof Tha- 
vath and Thattiyeri nnna'^, (3) that a 
suit for accounts hy a uraler against a 
co-uraler without an allegation of hreach 
ol trust or a threatened hreaeh of trust 
is nob maintainable, (4) tliat the tarwad 
of defendant 1 is not liable for the mis¬ 
feasance of defendant 1 unless the tarwad 
is in })Ossession of the assets of defen¬ 
dant 1 or unless it is sho^Yn that the 
tarwad was directly henefited hy get¬ 
ting I'ossession of the funds helooging 
to the trust, and (0) that, in any event, 
as defemlant L became karnavan only in 
Decenihcr l‘J22 the lelief for an account 
should not extend beyond tlje period 
from Decomher 1922 to October 1924 
wlion defendant I died. 

There liavc been continuous litigation 
between the Poduval karalars on the 
one l^and and the Nambudri Tirum- 
umpus (uialars) on the other for a num¬ 
ber of years in respect of this devas- 
wam. For a long time the karnavans of 
Thazekkat mana were claiming to he 
the perpetual samudayis of the deva- 
swam under a document which has been 
found not to ho genuine and latterly 
defendant 1 has been asserting the right 
by reason of adverse possession. Though 
some of the Nambudri manas became 
extinct, attempts to revive some of the 
extinct manas by adoptions into those 
manas seem to have been made. One such 
attempt in respect of the Tayara Manga- 
lath mana seems not to have been ques¬ 
tioned and to have been recognized even 
by the Poduvals. The karnavan of that 
mana is defendant 2 in the present case. 
In respect of two other manas, the 
Thavath and Thattiyeri manas, similar 
adoptions were set up and the persons 
so affiliated into these manas having 
married female members of the Thaz- 
hekkat family were allowed to take part 
in the management of the trust. They 
•were joined as parties in Exs. 1, 2, and 
3 which were kanom deed and in 
Ex. 11, a kuzhikahom deed, and in fact 
wherever the document did not stand 
in the name of defendant 1 alone but 
in the name of several uralers they seem 
to have been allowed to come in. But 
the Poduvals never admitted their 
rights. On one occasion while not ad¬ 
mitting their rights, the Poduvals im¬ 
pleaded these two individnals as defen¬ 


dants. That was a suit for defining the 
c»;remonies which a karnavan has to un¬ 
dergo for becoming a Mootha Poduval 
and tor an injunction against the ura- 
lers. The judgments ill connexion with 
tliab litigation are Exs. HH, JJ and KK 
(.AAA being the decree). It came up on 
second appeal to the High Court. In 
another litigation the suit was by some 
of the uralers impleading the karnavans 
of the Thavath and Thattiyeri manas as 
defendants. The other defendants plea¬ 
ded tliab these two had no uraima right 
and the District Munsiff found against 
the riglib (Ex. 7). On appeal by them 
the Subordinate Judge ol North Malabar 
found that there was a usage accor- 
ding to which their adoption into the 
Nambudri families of Thavath and 
Thattiyeri manas should be recognized 
as valid and allowed the appeal (Ex. 8). 

AVe are now invited to consider the 
question of the validity of the adoption 
of these two individuals into their res¬ 
pective manas aud if we find them valid, 
to dismiss the suit on the ground 
of non-joinder. It is even suggested 
that we should first implead them as 
I)arties so as to avoid the inconvenience 
of deciding the question behind their 
hack. We may at once say that we do 
not see any reason to follow the latter 
course and as we think that the case can 
be disposed of on other grounds, we do 
nob feel it necessary to decide on the 
status of these two individuals. They 
have given evidence as D. Ws. 4 and 9 
showing that they were recognized. 

Ex. DD is another judgment in a suit m 
which they joined as plaintiffs, bub no¬ 
thing was decided. In our opinion this 
question of non-joinder among other 
questions in the case need not be dis¬ 
posed of in this suit as we think that the 
suit can be decided on simple grounds. 

It is contended for the appellant that 
a mere suit for accounts against a trus¬ 
tee by a co-trustee without an allege'hi®® 
of breach of trust or threatened bre^ac 
of trust is not maintainable. Para, o o 
the plaint alleges that the uralers : 

“have neither increased funds not 

property to the devaswam.. 

mand being made of defendants 1 to fi -j 
der accounts and to hand over to tbe u®’® , 
the money on hand for the period th® . 
exclusively conducted the management 
out the junction of the karalars, they ha ^ 

done 80. They have not even sent^ a reply ^ 

the registered notice sent to them. 
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Defendants 2 to 6 say that for a long 
time, i. c., from the time when tlietem- 
plo was restored after its destruction 
during the invasion of Tippu Sultan, de¬ 
fendant L smana-was practically look¬ 
ing after the management and conduct¬ 
ing the affairs of the temple and 
therefore they are not liable. The Sub¬ 
ordinate Judge has found that defen¬ 
dants 2 to 6 have never taken part in 
the management of tliedevaswam though 
they are nominally uralers. There is a 
general allegation in para. 0 of the 
plaint that : 

“As defendants 1 to f> and their predecessors 

.appropriated the devaswam funds to 

their tarwads, the said defendants 1 to fi aro 
liable to the devaswam even in the capacity of 
karnavans of their manas.” 

This is very general allegation for the 
purpose of making not only defendants 1 
to 6 personally liable but also liable in 
the capacity of karnavans. It is not an 
allegation made for the purpose of mak¬ 
ing out a breach of trust or a threatened 
breach of trust justifying a suit for an 
account. The allegation is too general 
and vague and does not relate to any 
particular period or particular amount 
and it is not clear whether any one of 
the defendants is charged or their pre¬ 
decessors are charged with the appro¬ 
priation of funds. It is true that it has 
been held by this Court that a suit by a 
trustee against a co-trustee does not re¬ 
quire the sanction of tlie Advocate Gene¬ 
ral of the Collector under S. 92, Civil 
P. C.: vide Aiipanna Poricha v. Nara- 
sinrj Porichail), approving .VecHats/ii 
Achi v. Soinnsundaraiti Pilla;/ (2). But 
it was not decided in those cases that 
any suit by a trustee against a co-trus¬ 
tee on any cause of action whatever is 
maintainable. In the present case the 
cause of action is said to be the ap¬ 
pointment as samudayi of plaintiff IL 
on 14th June 1924, by a Yogam con¬ 
sisting of the plaintiffs and defendants 
7, 8 and 9 ihd other karalars and the 
obstruction of the plaintiff 11. The ap¬ 
pointment of plaintiff 11 was not up¬ 
held by the Subordinate Judge. The 
question arises whether there is any 
other ground for maintaining a suit by 
the other plaintiffs against the defen¬ 
dants. In the Full Bench decision in Ap- 
j)anna Poricha v. Na rasing Poricha (1), 

(1) A. I. a. 1922 Mad. 17=45 Mad. 113 
f- (F.B.). 

(2) A. I. a. 1921 Mid. 333=44 Mad. 203. 
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the right of the plaintiff as co-trus¬ 
tee was Jonioil. The plaintiff was in 
possession of the mntt only; but the de¬ 
fendants got possession of tlie lands and 
the plaintiff liad to incur expensr-s in 
connexion with the management of the 
mutt out of his own pocket. Ho had 
therefore to sue for a declaration that he 
was a co-tnistee entitled to joint posses¬ 
sion of the lands belonging to the mutt, 
for reimbursement of tlie moneys spent 
by him, for a scheme for the future 
management and incidentally for an ac¬ 
count. In Mcennkfihi Achi v. Soma- 
suiularani PiPaJi (2) also, the suit was 
for a declaration of the plaintiff s right 
to share in the management and for 
joint possession of the trust properties, 
the plaintiff’s right being denied l)y the 
defendants. In fact there was an alter¬ 
native claim in that suit that the ])lain- 
tiff was solely entitled to the manage- 

mont. 

The respondent also relied on unre- 
porbed judgments of \\ allis, C. J., ^^d 
Oldfield. J.,in Appeah .Vos. m and 
368 nf 1919. In Appeal No. 323 the par- 

ties were entitled to possession _ of the 
properties because his turn fell in. In 
Appeal No. 368 also the facts were simi¬ 
lar. I do nob see how these cases can 
help the respondents. In the present 
case there is no allegation of any speci¬ 
fic breach of trust or threatened breach 
of trust on tlie part of the uralers 
so as to justify an apiirchension on 
the part of the plaintiffs that they 
would also be hold liable for the 
lireach on the ground that they did 
not take iiropor action against tlioir co¬ 
trustee who was himself not guilty of 
tlie broach and it therefore justifies an 
action by one co-triistoo against another 
to prevent such a breach ; vide Lewin 
on Trusts, p. 304, and Underhill, Edn. 7 
397. These authorities relate to private 
trusts. But apparently the same princi¬ 
ples would apply to public trusts also. 
In the case of public trusts one mode of 
investigation provided in England into 
the conduct of one trustee at the in- 
stance of a co-brustoo is by applying to 
the public trustee for an investigation 
and audit of the conditions and accounts 
of the trust ; vide Art. 441, 28 Hals. 
217. Even in the case of a public trust 
it is said that any single trustee, when 
aware that his co-trustees are about to 
commit a breach of trust, may apply to 
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I he (’.MO-r to la-evonl: it : viilo Tudor on 
Ciiiiiiie-. aiul Mortmain, p. 24'.). Where 
a has been committed no (luul)fc 

he can also sue. \\ hero liis own position 
as co-trustee is denied he can also .sue. 
l^iifc a. mere suit asking the defendants 
to render an account of their manage¬ 
ment wif^hout any allegation of broach 
ol trust which has beem committed or is 
about to he committed does not seem 


deatlh The memoiandum of objections 
is disrnis-ed with costs. 

I'doS. v.s. Appeal allowed. 
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Kamksam and Jackson, JJ. 

ichodararapn) Sulla llao Q.X)d others 
—Defendants 1 to 4—Appellants. 

V. 


to be maintainable and to hold that such 
a suit is maintainable will bo to allow 
any trustee wantonly to sue his co-trus- 
tees for accounts. The moment the liti¬ 
gation in respect of ono j)oriod is tinished 
anothei' liiigaLion in respect of another 
j)Griod will commenco and so on ad in- 
tinitum. 1 do nob think the j)olicy of 
the law is to allow such a state of 
things. In himnadris Gtrdhan Das\. 
JJamodarnda-i Chuuilal (3), it was held 
by the Jiombay High Court that a trus¬ 
tee cannot be regarded as accountable to 
a co-trustee and all that aco-trusbee can 
lequire is that he should have inspection 
of all the papers, documents and accounts 
relating to the trust estate in the hands 
of his co-trustee. \Ao agree with this 
decision. We think that a suit for a 
hare account which is the character of 
the present suit after the right of 
l»laintifT 11 was negatived without any 
further allegation is not maintainable. 
On this ground we allow the appeal 

and dismiss the plaintilT’s suit with costs 
throughout. 

Memorandiim of Objections. 

The respondent filed a memorandum 
of objections questioning the finding of 
the Subordinate Judge about the validity 
of the appointment of plaintiff II. 
When the appeal was argued, it was 
argued on the footing that the finding of 
the Subordinate Judge about plaintiff 
11 should stand. No indication was 
given by the respondents that they pro¬ 
posed to question that finding. Nor was 
any argument addressed on the memo¬ 
randum of objection. Apart from this 
we think the finding is right. Defen¬ 
dant 2 having succeeded to the karna- 
vanship of his mana, ipso facto becomes 
a uralar, no ceremonies being necessary 
for the Nambudris. It is for the Podu- 
vals to give notice to the uralers and to 
find out who the uralers are at their 
risk. The notice to the predecessors of 
defe^ant 2_c eases to operate with his 
(3J A. I. R. 1927 Rom. 424. 


Plaintiff— Res- 

]iondent. 

Appeals Nos. 33 to 3G of 1926, De¬ 
cided on 29th January 1929, from de¬ 
cree of Addl. Sub-Judge, Kistna, in 
Original Suit No. li of 1925. 

(a) Limitation Act, Art. 134— Transfer 
under Art. 134 must be valid transfer— 
Time runs from such valid transfer. 

Under Art. rj4 there must he a valid trans¬ 
fer between the transferrer and the transferee 
though it might not be operative as against 
■A trust or any other person, and the time runs 
only from the date of the transfer. [P 299 0 2] 

fb) Transfer of Property Act, S. 51 — 
Principle underlying S. 51 explained. 

The mam principle of 3. 51 is that a per¬ 
son must show that he uelieved that he was 
entitled to the land in such a way that he is 
not to be disturbed, whether it is a sale or 
perpetual lease he claims under: AUorneif 
Central v. Darey 19 Beav 521 ; .Attorneii 
denerat v. Prattijaman 19 Beav 533, Bel. 
on.\ G M. U, C. R. 245; 12 ilfad. 320, 17 Bom. 
730 ; 21 Bom. 749 ; 24 J. C. 790 and 35 ilf. 
L.J. 231, lief. [P 301 Cl] 

^ fc) Part performance—Doctrine of part 
performance is only used to complete in¬ 
tended transfer—It is not operative against 
third persons. 

The doctrine of part-performance is only 
ussd to complete an intended transfer bet¬ 
ween the transiorrsr and the transferee, where 
there is no other objection to complete the 
transaction ; it cannot be used to complete a 
transaction against a third person such as 
the idol of a temple of a cestui que trust or a 
minor against whom it cannot bo regarded as 
operative. 301 Q 2 ] 

fd) Evidence Act, S. 115 — Fraud com¬ 
mitted upon creditors — Judgment-debtor 
cannot claim ownership of house (subject of 
fraud) or equitable interest in sums spent 
for building it. 

Where the creditors have been successfully 
defeated by showing that the attached house 
did not belong to the ju.igment-debtor, the 
judgment-debtor cannot claim either the 
ownership in the whole house and site or the 
equitable interest to the extent of the sums 
spent in building the house. [P 300 0 1] 

(e) Limitation Act, Art. 134 — Property 
belonging to idol transferred—Rent reserved 
being only eight annas — Such rent is not 
valuable consideration. 

Where property belonging to the idol is 
transferred aud the rent reserved in favour 
of the idol of the temple is only eight annas, 
such rent is not valuable consideration within. 
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the mcauinc of Art. 134: .4. I. li- 19^2 
p. C. 1-23, lid oil. U" 300 C 1] 

P. Ganapaihi Iyer and Tnitfl- 

c/ia?n7?i—for Appellants. 

G. Lalcslmanna and B. T. M. 


Eagh avach a ri—for Respondent. 

Ramesam, J. —These appeals arise out 
ol the same original suit, 0. S. No. 01 
ol 23, on the file of the Principal Sub¬ 
ordinate Judge’s Court of ^lasulipatam. 
The plaintifi sues asthe trustee of Sri 
Veeranianeyas\Yamuluvar;i temple at 

Gudivada. Defendant 1 is in posses- 
sion of item 1, defendant 2 is in pos¬ 
session of item 2 and defendants 3 and 
■4 are in possession of items 3 and 4, 
these being the four items which are 
the subject matter of the suit. The 
plaintiff s ; adoptive father Kameswara 
Pakayya and his father one Brahma- 
raju, endowed certain lands belonging 
to them in Gudivada for the purposes 
of the temple. They built the temple 
in 1886 and conducted it for three 
years. In 1889 they executed a gift 
deed Ex. A, by which they endowed the 
suit land for the purposes of the tem¬ 
ple, making themselves dharmakarthas. 
The document shows that some portions 
were intended to be built upon. A 
thatched house was built upon item 1 
in 1893. Afterwards, some time in 1905 
it was replaced by a tiled house : vide 
D. W. 1. The evidence shows that from 
the beginning there was an intention on 
the part of Brahmaraju and Kames¬ 
wara Rao to give item 1 to defendant 1 
who is the brother’s daughter of 
Kameswara Rao. A houso was built 
upon item 2 in 1892. The evidence 
shows that it was intended originally 
for a sister of Brahmaraju, defen- 
dant 2 being her grandson. Item 3 v;a9 
given to defendants 3 and 4 by means 
of a rent letter Ex. V (c), which pur¬ 
ports to grant a peupetual lease of that 
item reserving an annual rent of Rs. 2. 
This was in March 1913. Item 4 is a 
vacant site placed in the possession of 
defendants 3 and 4 by a letter Exs. V 
(b), dated March 1910. It appears that 
there was a scheme suit in respect of 
the temple, and after that suit was dis- 
posed of the present plaintiff filed this 
suit to recover the various items from 
the respective defendants in possession. 
The lower Court granted a decree 

against the defendants and each of the 

defendants has filed a separate appeal. 


A]»poal 33 is Ity defondant Ap¬ 
peal 34, is liy doiond.iiit 3, Aj'i'cal 30 is 
liv deteiidani' 4 and .Yppcal 31, is by 

a 

defendant L. 

Each of the items will nnw t o (al;en 
up (or cunsideialion. lii Gio o! 

item I, asl have alioady stated, a til.'d 
house was built upon it' in in 

1913 Kameswara Kio apjiliid to the 
chairman of tlio union to transler the 
house to the name of delcndant 1. In 
that document he says ; 

“ Ifc h.ad been as^igiu'd by my tit-hur 
to inv sisucr’s son lioddupati Pciiniali (h'oi'.nid 
of tlio s.iid Ambiimraa) . . . The said _ lu'isf 
and site st.ind nominally in my name in the 
accounts and the tax is being paid through 
me and the entry in the accounts stands in ni}, 
name but neither L nor my heirs, have any 
right in respect to it. It belongs to the said 
Eodd.ipathi Arab.vmma herself. ’’ 

The chairman ordered the change of 
name by an endorsement Ex. 1 (b), on 
26th January 1914. There was no 
registered instrument transferring the 
right to the house to defendant 1 nor is 
it possible to vegaid sucli possession as 
defendant 1 and her husband had up to 
1913 as adverse to Brahmararaju or his 
son Kameswara Rao. Under Art. 134, 
Lim Act, assuming for the present that' 
the article applies to the case of a tempde, 
there must be a transfer and time runs 
only from the date of transfer. This 
means that there must at least be a, 
valid transfer between the transferror’ 
and the transferee thougli it might not 
be operative as against a trust or any 
other person. Here we have nothing 
of the kind. The pn’esent suit which 
was filed in 1923 is within 12 years 
from Ex. 1 (b). It cannot be said 
that the transfer was made for any 
necessity binding upon the trust. The 
result is this appeal must fail so far as 
item 1 is concerned. 

Taking up item 2, we find from the 
account books Exs. 3 and 3 (a) that some 
money was spent on tiie construction of 
a house by defendant 2’s father who was 
then employed elsewhere and used to 
remit money to Brahmararaju and 
Kameswara Rao. The genuineness of 
these accounts is attacked by the res¬ 
pondents but we think it is unnecessary 
to say anything on this question. As¬ 
suming they are genuine and assuming 
that some money was spent by defen¬ 
dant 2’s father ana by defendant 2’s 
grandmother : vide Ex. 4 series, on the 
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consh'iiclion and upkeep of tiie houso 
wo lin 1 rhar >orno time prior to 1005 
the !i w IS aU.n.-heil l)v certain ere- 
difcnrs ot'(lofen lant 0 and then a cliim 
petition was (ilod In' Kameswari Rao 
claiming tlnit the silo belongs to him 
and the house was constructed by him 
and that defmidant li’s father liad noth- 
jiii;'to do with the house. This claim 
petition was allowed. Obviously, the 
claim jjetition was instigated hy defen¬ 
dant 2 himself. The civditors having 
jbecn successfully defeated, it does not 
jlie in the mouth of defendant 2 to say 

now that iic jiosse.ssed any kind of in¬ 
terest in the house after the order on 
the claim petition. He cannot claim 
eitlier the ownership in tlie whole 
'house and site or the equitable interest 
to the extent of the sums spent in l)uild- 
ing tdie iiouse. In 1905 Ex. C was exe- 
A Kameswara Rao in favour of 
defendant 2 in which these facts are 
set forth, and the house was purported 
to be transferred by the document. 
This document is registered and there¬ 
fore there is no question of there being 
a valid transfer as between the trans¬ 
ferrer and the transferee. The docu¬ 
ment reserves a rent of 8 annas a year 
payable to Sri Voeranjaneyaswamiilu- 
Tarn and the transferee is to jiay the 
Government revenue himself which 
comes to about 7 annas j)ro[)ortionately 
to the area of.the site. 

Now, by 1906 the town of Gudi- 
vada had altered. In 1886 it was 
a more village. Some time about 
1892 the District Munsitl’s Court was 
opened and other public oUices also 
have been existing there. A number 
of houses wore built. As I have al¬ 
ready said there was already a tiled 
jhouse on item 2. It cannot be said that 
the only rent of 8 annas reserved in 
favour of the idol of the temple is a 
valuable consideration within the mean¬ 
ing of Art. 134. In Vidya Varuthi v. 
Baluswami Ayi/ar (1) it was observed 
by the Judicial Committee in respect 
of lands which were the subject matter 
of that case that an annual rent of 
Rs. 24 could not be regarded as a valua¬ 
ble consideration. In that case the 
land was six kulis in extent and the 
rent reserved was Rs. 24 at the^ rate of 
Rs. 4 a kuli. The permanent lessee 

(1) A. I. R. 1922 P. c. 128=44 Mad. 881=48 
I. A. 802 (P. 0.). 


afterwards sub-leased them for Rs. 1,250 
[ii tlie present case on the footing that 
by the date of Ex. C the whole of the 
items belonged to the temple it cannot 
be Slid that a rent of 8 annas a lear 
is other than a mere cloak to cover 
what was really intended to be a gift 
to defendant 2. Tlierefore, the terms 
of Art. 184 of the Act are not satisfied. 
The resi/ondent argued that Art. 134 
does not apply to a temple at all rely¬ 
ing on the decision in Vidya Varuthiv. 
Balnsnami Ayyar (i). That question 
has l)ecn very elaborately argued before 
us but we do not think it necessary 
to decide in this appeal whether 
Art. 181 apjilies generally to temples. 
The jdaintil'fs case is that there is a 
specific trust under Ex. A. It is argued 
that Art. 134 would apply. Though 
.\vt. 1-34 may apply to a specific trust 
fora temple, the other conditions'are 
not satisfied here. Mr. Ganapathi Iyer 
appearing for the appellant argued at 
the end of the case that if Art. 134 
does not apjdy Art. 144 may apply. 
Bub we think if the conditions were 
satisfied, Art. 134 is the proper article 
because we find there is a specific trust 
and if the conditions are not satisfied 
there is no limitation at all. On this 
ground the 'appeal in respect of item 2 
tails. 

The next item is item 3. A house 
was built upon this item and an account 
book was produced as Ex. 8 in respect 
of this item by defendant 3’s husband. 
The evidence including even the plain¬ 
tiff’s evidence shows that defendant 3 
was not a poor woman and however 
much Kameswara Rao wanted to help 
his daughters it does not follow that 
we must assume that defendant 3 was 
unable to incur the expense of building 
a house. We have no reason to suspect 
the genuineness of •Ex. 8. It is true 
that defendant 4 does not appear to be 
a well-to-do lady ; but defendants 3 and 
4 were acting together, their interests 
were never separated except in filing 
the appeals and even if one of them 
is nob well-to-do we must find that 
defendants 3 and 4 were together able 
to incur the expenses of building a house 
on item 3. Ex. 8 shows that a sum 
of Rs. 1,470-15-0 was spent in building 
the house. There is no question of the 
title of defendants 3 ana 4 in respec 
of this' item being completed by pve- 
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scviption. The only question is \Yhether 
we should not allow the value of the 
building in favour of tho appellants 
before the plaintilT can get a decree. 
The respondent relied on three decisions 
of this Court Pcrumal 'Grnmani v. 
Mahamad Kasim Sahib (2), Govind- 
swami v. EUinajammal (3) and Venha- 
tappier v. Ramasuami Iyer (-1), in 
which it has been held that the*vord 
"absoUttely” in S. 51. Transfer of Pro¬ 
perty Act shows that the person entitled 
to tho equity under that section must 
show that he believes he has absolute 
and not limited interest in the property. 
In the of course of the argument it wis 
pointed out by my learned brother (Jack- 
son, J.) that this section was based upon 
Act 11 of 1855 which applied only to 
cases governed by English Law. In that 

Act the words used are : 

“If any pe’son shall ertet any building or 
make ati improvement upon any laii'ln held 
by him bona fide in the belief that he had 
an estate in foe simple or other absolute 
estate.” 

This shows that the main principle 
of this section is that a person must 
show that he believed that ho was 
entitled to the land in such a way that 
he is not to be disturbed, whether it is 
a sale or perpetual lease he claims 
under. There are a number of English 
cases referred to before us in which 
tenants were held entitled to such 
improvements. I will only refer to one 
decision in Attorney General v. Davey 
(5), though this decision was reversed 
by tho House of Lords on another 
point. Another is A/iorn<?J/ General v. 
Prattyaman (6), in which it was held 
that the lessee was entitled to tho 
improvements though tho lease was 
not actually completed. The case of 
a lease is therefore an a fortiori case. 
In Mahalatchmi Ammal v. Palani 
Chetti (7), and Kunhammad v. Nara¬ 
yanan Muisad (8), it was held that a 
tenant was entitled to improvements. 
A similar view was taken in Dattatraya 
Rayaji v. Shridhar Narayan (9), and 
Dattaji v Kalla (10), and two decisions 

(2) [1015] 28 I. (J. 840. • 

/3) [lOlfi] 1 M. V. N. 18C=84 I. C. 1. 

(4) [1910] M. \V. N. 548=52 I. O' 617=10 M. 

L. W. 137. 

(6) [1854] 19 Beav. 62’=4 De. G. & J. 186. 

(6) [1854] 10 Beav. 538. 

(7) 6 M. H. C. R. 245. 

(8) [18P9] 12 Mad. 8‘:0. 

^9) [1892] 17 Bom. 736=fl892) P. J. 348. 

(10) [1897] 21 Bom. 749. 


of ttiis Court, luiiiK'ly, (ic^ptibihrish na 
Am ar V. Suliirtha Thn'iidlliora {! L), 
and Tharasi Anmn! v. S-’lui Ainwal 
(L2), also lalo' tin- sann' view. W u 
^n'ofer those eases to tin' cthui' cases 
relied on hv tlie r('>>|Hi(lm)n1> la)hl 

that lu'loro tin' plaintil! can ojeet 'b'tcii- 
danb 3 lie should cay to defeiidauts 
3 and 4 tlio crcscuit eust of tlio improve¬ 
ments clfectcd on tin' site liy way of 
tho construction of tho house. Wo 
direct tho lower Court to estimate the 
cost of building tho house now eNi-^oing 
on the item. The plaintiff must y.iy the 
value of the improvements before taking 
possession of the house. 

Vv'c now como to item 4. Tiiis item 
was placed in tho possession of tlie 
appellants in March 1910; but t-hero 
was no deed of transfer beyend Ex. 5 
(b) w’hich is a mere letter and was not 
registered. Even Art. 144 cannot help 
the appellants so far as this Item is 
concerned because the whole oral evi¬ 
dence does not show that anything was 
done upon this item so that there is 
not even adverse possession so far as 
this item is concerned. The appeal 
therefore fails in respect of item 4 
also. 

One argument is addressed by Mr. 
Ganapathi Ayyar, namely, that in the 
case of items 1, 3 and 4 though there is 
no registered instrument, as possession 
was given the doctrine of part perfor¬ 
mance as has been laid down in the 
Full Bench case in Vizaqapatam Siic/ar 
Development Co. v. Muthurama Reddy, 
(1.3) might be applied. But that doct-j 
rine is only used to complete an inten¬ 
ded transfer between the transferrer and 
the transferee, where there is no other 
objection to complete the transaction. 
It has never been used to complete a 
transaction against a third person such 
as the idol of a temple or a cestui que 
trust or a minor against whom it couldi 
not be regarded as operative. 

The result is Appeals Nos. 33 and 3G 
are dismissed with costs. In the lower 
Court, they will be liable only for the 
plaintiff’s costs referable to the items 
separately. In Appeals Nos. 34 and 35 
wo call for a finding from the lower 
Court as to the present cost of the 
111) [1914] 24 1. C. 790. - 

(12) [1918] 85 M. L.J. 281=7 M. L. VV. 178 
=43 I. C. G43=(1918) M. \V. N. 46. 

(13) A. I. R. 1024 Mad. 271=46 Slad. 919' 
(P.B.). 
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iiui'f'ivemcnts in fcho house on the site. 
Two months aiid ten (lays. 

I'.ii.s. v.s. Order acc -rdimjhj. 
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(7n/oji r>onrd, Dcvakotla — Plaintilt — 
A ppcllant. 

V. 

.J. L. .1. li. a. M. Anoinchahim 
Chcttiiii —Defendant—Respondent. 

Second Appeal No. SS of 102(1, Decided 
on 19th September lO'iO, from decree of 
Sub-Judge, Devikutta, in Appeal Suit 
No. IS of 102;3. 

Madras Local Boards Act (14 of 1929). 
Ss. 235 and Sch. 10. R. 13-Union Board not 
validly constituted on date of Suit—Union 
Board lias no locus standi to maintain suit 
with regard to matters that vest in it under 
new Act. 

Tlio pltr.iso “saino Local Board" implies that 
•there must have been a Local Board of the 
nature under the old Act, and since there was 
no Union Board under old Act, unless the 
iUnioii Board was validly constituted on the date 
when particular suit was filed, the Union Board 
has no locus standi to maintain a suit in 
regard to matters which vest in it under the 
.new Act. fP 302 0 2j 

K. Bhashyam lyengar^iov Appellant, 
r. Rajagopala Iyer—hr Respondent. 

Judgment.— Tlie question for deci¬ 
sion in this second appeal is whether 
the plaintilt has a right to sue. The 
plaintilt is the Union Board of Devakotta 
and sues to have it declared that the 

■ decision of the Survey Department that 
a certain plot of ground is the property 
of the defendant and is not public road 
'Vested in the plaintiff is a wrong deci¬ 
sion, and for consequential reliefs. Both 

• the lower Courts dismissed the suit on 
the ground that the plaintiff has no locus 

-standi to maintain it and the plaintiff 
■appeals. 

The decision of the Survey Officer was 

■ on 12th May 1920. The plaint was pre¬ 
sented on 6th June 1921 and is in time, 
but the ground for the lower Court’s 
decision is that on the date of the plaint 

■ there was no Union Board validly consti- 
tuted in which the right of action vested, 
and therefore no Union Board which 
■could validly maintain the suit. The 
party who represented before the Survey 

• Officer the claim of the public to the 
plot was the Taluk Board. The question 
for decisioi^ is whether between the 

• date of his decision and the date of the 
jplaint the right of action which was 


vested in the Taluk Board on the date 
of the decision had validly passed to 
the present plaintiff. 

The old Local Boards Act (5 of 188-1) 
set up the classes of Local Boards, the 
District and the Taluk Board: seedehni- 
tion of "Local Board" in S. 2 (5). These 
under S. 27 were corporate bodies in 
whom public property could be vested. 
The>t could make contracts and sue and 
be sued. The Act also set out rules for 
the appointment of Panchayats, that is, 
bodies of persons constituted for a Union; 
see S. J (vi) in areas declared by the Act 
to be Unions, but these Panchayats were 
not incorporated Local Boards, nor was 
public landed property vested in them. 
The now Act 14 of 1920 sets up three 
classes of incorporated Local Boards, 
District Boards, Taluk Boards and Union 
Boards: see (S. 6). S. 60 thereof vests in 
the Union Board all public roads in its 
area. The Union Board of Devakotta,^ 
the present plaintiff, was constituted 
under this Act on 1st April 1922 (see 
Ex. CCC). Consequently it was not sc 
constituted on the date of the plaint. 

The appellant contends that the situa¬ 
tion is saved by the transitory provisions 
attached to Act 14 of 1920, particularly 
Ss. 235, 237. 2-38 and Sch. 10. Rr. 4 and 
13. S. 235 says ; 

"all propsrky, all rights of whatever kind.usea, 
enjoyed, or possessed by a Local Board as 
constituted under the Madras Local Boards Act 
of 1RS4 .... shall pass to the same Local 
Board as constituted under this Act." 

Under that section, tho right to sue 
which belonged to the Taluk Board under 
the old Act will pass to “the same Local 
Board as constituted under this Act. 
What is "the same Local Board ?’’ It 
may be the Local Board which has the 
same designation or the Local Board 
which has the same jurisdiction. There 
is no indication which it means. But 
the use of the phrase “same Local Board 
to my mind implies that there must have 
been a Local Board of that nature under 
the^ld Act. Under the old Act there 
was no Union Board, so that the section 
in my view cannot apply to Union 
Bfards. There is nothing improbable ini 
this. It is just as likely that the legis¬ 
lature intended during the transitory 
period to continue the machinery of thj 
old Act in working as that it intended 
to introduce the machinery of the new 
Act before the new Union Boards were 
actually constituted and set up. 


I 
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It is argued that R. 13, Sch. 10, itself 
contemplates that the old Union Pancha- 
yats should be erected into new Union 
Boards during the transitory period, 
but I do not so read the section. What¬ 
ever it may have been intended to mean, 
it does not speak of the powers of the 
Union Board as such. It is only dealing 
with the powers and duties “of the presi¬ 
dent and members respectively” of such 
a Union Board. Now the powers of the 
president or members respectively do 
not include the power of suit by the 
incorporated Union Board. Hence R. 13 
will not avail the appellant. 

Rule 4, Sch. 10, is called in aid but I 
do not think that helps either. It says 
that 

"notwithstanding anything contained in S. 4 
the Local Government may, before the com¬ 
mencement of this Act, declare that any Union 
constituted under the old'Act shall, from the 
commencement of this Act, he deemed to be a 
Union under this Act.'* • 

Now a Union under the old Act was 


Y. Mei:ra Sahib 

mentioned, but even if that section, the 
moment the Act came into force and 
before the Union Board of Devakotta was 
constituted under I’k. CCC, availed, to 
divest the old Talnlc Bo ii'il of the rnad.-; 
within the jurisdiction of the (hiion 
Board, that will not avail the jdaintiff 
Board unless it was at the same time in 
being and able to take over the roads of 
which the Taluk Board had been dives¬ 
ted. I have held that during the transi¬ 
tory period the plaintiff Board was nob 
constituted a Union Board with the legal 
powers conferred on such a Board by t he 
new Act. 

It appears bo me therofore that the 
plaintiff had on the date of tlie plaint 
no locus standi to sue. The lower Courts 
have therefore in my opinion committed 
no error of law. I dismiss this appeal 
with costs. 

P.R.S./v.B. Appeal dismissed. 


an area and not an incorporated body, 
and all that the rule means to my mind 
is that such areas as were union areas 
under the old Act were continued to be 
union areas under the new. Nothing is 
said in B. 4 (1) about the new Unions 
having powers which the old ones did 
not have ; rather the contrary in fact. 
If the rule was intended to mean what 
the appellant argues, it would have said: 

"any Panchayat constituted in respect of any 
Union shall be deemed to be a Union Board.” 

No notification has been brought to 
my notice which takes away, during the 
transitory period, the vesting under the 
old Act of the Union Boards in the old 
Taluk Boards. This also is significant. 

The phrase “before the commence¬ 
ment of this Act" in R. 4 and in other 
rules is a very ambiguous one,. not easy 
to understand or to apply. S. 237 ap¬ 
parently enables Government to bring 
the Act into operation piece-meal. By 
notifications Exs. ZZ and YY the Govern¬ 
ment brought R. 4 (1) into force on 25th 
and 26th January 1921, and by Ex. WW 
it brought the rest of the Act into force 
on 1st April 1921 although, as pointed 
out, the present Union was not consti¬ 
tuted until Ist April 1922 under Ex. CCC. 
However, as B. 4 in any case has not 
been shown to assist the appellant, he 
oanoot derive any support for his case 
from Ex. YY. 

Section 60 of the new Act has been 


A. I. R. 1930 Madras 303 

Wallace and Walsh, JJ. 

Ganapathi Mudali —Appellant. 

V. 

Ueera Sahib and —Respondents. 

Appeal No. 464 of 1925, Decided on 
8th April 1929, from order of Dist. 
Judge, Chingleput, D/- 16bh March 1926, 
in E. P. No. 21 of 1923. 

(a) Civil P. C., O. 21, R. 57—Objections to 
execution must be made at earliest oppor¬ 
tunity and cannot be allowed to be brought 
piece-meal. 


Judgment-debtors odjecting to proceadings 
in execution must 8t%te at the earliest oppor¬ 
tunity all their objections to the execution 
and cannot be allowed to delay proceedings by 
putting their objections forward piecemeal at 
whatever time they think most convenient to 
themselves. It is only those matters which 
could not have been made matter of objection 
at earliest opportunities that can be allowed at 
later stage : A. I. R. 1929 Mad. 404, Bef. 

[P 304 0 2] 

❖ (b) Civil P. C., O. 21, R. 57—Judgment- 
debtors served in previous execution pro¬ 
ceeding but allowing proceedings to go ex 
parte—They cannot put in tbeir objection 
in subsequent proceeding under 0. 21, R.57 


cution ptoceadiogs, hut allow the proceedings 
to go vx parte as against them, they can¬ 
not be allowed to put in their preliminarv 
objections under 0. 21, R. 57, in subsequent 
proceedings. [p ggj q gj 

(c) Limitation Act, Art. 182—Order re¬ 
cording executfon petition with permission 
to decree-holder to renew is improper but 


V 


;30l Madras (..WAPAini MrDAT,I v. 

if pn'Sfd fubsequfnt pxeculion bccomes con¬ 
tinuation of previous orip. 

All '•■r.l,'- :n •M'T>ii j'rcC’'''''''i>ng‘; r*^;rnriling 
ilioI'-'iUi.'ii v-i’Ii i't;fini5-<;ion to tlv' 
il-'-r i'< ii'-w i5 a wn-nR ordT to pi«:5, 

I,lit. (iiire -iich an fird u' i> nuidi'. a ?ii!i?e<jnenv 
•atii’ti [V n, .a contiiiuAtion of 

■ II’* pf'-vioiis oni'; .1././•'. I'Jii Mod 1 •/; A.T.i.. 
I'Jiii* }h>d. I'.;, Il'f. [P30'. C 1] 

;di Civil P. C . O. 21, R 57— Allachment 
before judsmcnk enures to benefit of decree- 
holder till execution is dismissed. 

liiile*^'! tlicro is a dismissal of an execution 
petition, an attacluneiit before judgment enures 
to the henelis of a decree-holder : A. I. R. 1024 
Mad. rM.-Rfj. [PaOoCl] 

Adv'catc Gcnt'ra^ aivl K. T^ Kama- 
chonAra ///<’?—f'V Api -.-llant. 

.9. Venkatem Iiieuijni- fer Resiion- 
tl' . 

Wr'.llAce.J.—Tliis appeal i*? presen¬ 
ted in tile following circnuistance^i A 
decieo for ll'. 17,(H10 and odd passed 
l)v ihe Court on its original side 
dated iilOth SeptoLnlier U)12 was trans- 
fered for execution bo the Cliingleput 
District Court on 29bli January 1917, and 
tho sale of certain property was asked 
for. Tho execution in that Court (under 
K. r. No. iOof 1917 dated 28tli Febru¬ 
ary 1917) was opposed by the judgment- 
debtors on the ground tdiab there had 
iieon no attachment of the property in 
execution. The District Judge on 2Bth 
Novomljcr 1917 overruled the objection 
on tlie ground tliat an attachment effec¬ 
ted, before judgment enured. On appeal 
the High Court on 20th November 1918 
confirmed that view. During tho pen¬ 
dency of tho appeal, tho District Court, 
following a practice which has been con¬ 
demned many times: see Patannayya v. 
Pattayya{\.) and Munii^ami Mvrlali v. 
Meenahhi Amnial (2) “recorded” the 
execution petition “with permission to 
tho decree-holder to renew.” On 7th 
December 1922, the decree-holder put in 
the present E. P. 21 of 1923, again asking 
torsaleof tho property,and the judgment- 
debtors were served in person. Only 
defendants 4 and 6 put in any counter. 
On 13th December 1923 arguments were 
heard and the sale was ordered for 20th 
February 1924. On that date, a petition 
by the decree holder for leave to bid 
had not been disposed of and the sale 
was adjourned to 27th February 1924. 
On that date, what are styled claim pe¬ 
titions were filed by several of the de¬ 
fendants and the sale was postponed 

(1 A. I R. 1920 Mad. 453. 

12 A. I. R. 1028 Mad. 215=51 Mad. 244. 
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until they had been disposed of. These 
have been heard on three preliminary 
points by the District Court and the 
execution petition has been thereon dis¬ 
missed. The decree-holder comes up in 
appeal. 

Now the first and the most obvious re¬ 
mark to be made is that the judgment- 
debtors ought never to have been al¬ 
lowed to raise these preliminary points 
at all. Tliey contain no new matter 
whicii could not have been made matter 
of objection by way of counter before 
the iiearing on 13th December 1923 and 
heard at the time of tho arguments on 
that date. This Court had laid it down 
more than once and in emphatic terms 
that judgment-debtors objecting to pro¬ 
ceedings in execution must state at the 
earliest opportunity all their objections 
to the execution and cannot bo allowed 
to delay proceedings by putting their 
objections forward peicemeal at what¬ 
ever time they think most convenient tc 
themselves. The latest ruling on this 
point is in Goviniian Krishnadoss v. 
Jiaja of Earvctiiagnr (3). If these judg¬ 
ment-debtors did not put forward the 
present points at the hearing on 13th 
December 1923, they cannot put them 
forward now’. If they put them forward 
then, they were overruled. In either case, 
the order for sale passed by the Court on 
13tli December 1923 is a final order 
binding on the Court as on the parties. 
It is not open to the Court to review 
that order on material which was avail¬ 
able at the time it was passed. The 
three preliminary points treated by the 
District Judge are clearly points which 
could have been, ane apparently were 
not, put forward on 13th December 
1923. Therefore they cannot be put for¬ 
ward now. 

The firsfpoint is merely one of cleri¬ 
cal omission. The second is treated by 
the District Judge in a surprising way. 
If we understand him aright, he holds 
that because the judgment-debtors were 
ex parte in the earlier proceedings, al¬ 
though they were personally served, 
that somehow gives them the right to 
be heard later. The very fact that they 
were served in the earlier proceedings 
and did not choose to put forward tbeir 
objections then, is sufficient ground for 
not allowing them to put them forward 
now. As to the thiiM o hipction, itj.^ 

(») A. 1. R. R»29 Mad. 404. 
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also on the merits untenable. There 
was no dismiss'al by the Court -of E. P. 
40 of 1917 for default of prosecution. 
Therefore the attachment did not come 
to an end by virtue of 0. 2L, R. 57. The 
attachment, before judgment therefore 
did not cease (see the Full Bench ruling 
in "Meijyaiipa Chcttiary. C'lidamharam 
Chettiar (4). The order of the District 
Court in E. P. 40 of 1917 already quoted 
clearly meant that a fresh execution pe¬ 
tition would be continuation of tlie pre¬ 
vious ono; see Krishnaijya v. Puttan- 
'nayya (5) and Paltannayya v. Pattayya 
(1) and the High Court has already held 
that the attachment before judgment 
was sufficient. The point is really res 
judicata and unarguable, and we find it 
difficult to understand the judgment of 
the District Judge. We may note that 
the objection now taken under 0. 21, 
R. 57 was not taken before him. Obvi¬ 


ously, the argument before him procee¬ 
ded on the conceded position that E. P 
21 of 1923 was a continuation of the 
former petition. 

The order of the District Judge must 
therefore be reversed. As he has dealt 
only with certain preliminary points in 
the claim petitions we cannot dispose 
of these petitions finally here. They 
must be sent back for disposal there, but 
that disposal must be on the lines al¬ 
ready indicated, namely, that the order 
for sale is final and binding on the Court 
and on the parties unless some fresh oh- 
jection which was not available on or 
before its date is now put forward by 
these petitioners. The appeal is allowed 
with costs and the case sent back to the 
District Court for further proceedings. 

Walsh, J.— I agree. 

P.E.S./v.b. Cane remanded. 

~U| A.I.a. 1924 Mad. 494=47 MadTISS (P.BT). 

(6) A. I. R. 1925 Mad. 152. 
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Kumaraswami Sastri and 
Walsh, JJ. 

K. Ambu ^7a«r— Defendant 1—Appel¬ 
lant. 

V. 

E. C. Eelu Nair another — Plain¬ 
tiff and Defendant S—Respondents. 

Appeal No. 406 of 1924, Decided - on 
3rd October 1929, from decree of Sub- 
Judge, South Kanara, in Original Suit 
No. 66 of 1921. 

1930 M/39 & 40 


(a) Transfer of Properly Acl, S. 60 -Clog 
—Suit for possession by usufriictuary mort¬ 
gagee—Rajinnma decree embodying inter 
alia that mortgagor after depositing mort¬ 
gage money should get possession of proper¬ 
ties from mortgagee failing which mortgagee 
to continue in possession as mortgagee- If 
possession not delivered mortgagor to take 
out possession by execution proceedings — 
Execution proceedings dismissed as barred 
by limitation—Suit to redeem mortgage—• 
Mortgage held to be subsisting and liable to 
redemption, condition reducing period of 
limitation being clog on redemption Suit 
was held not barred by Civil P. C., S. 47. 

.-1 usufructuarily moibis 
to Bunder a registcrod incrtgngo doo 1 und 
himself rcraaiiied as a tenant after the niort- 
gago. .1 having fallen into arrears of rent, B 
brought a suit for recovery of possession of tho 
properties and arrears of rent or in the alter¬ 
native for recovery of the mortgage amount, 
But tho suit was compromised bebwt’cn the 
parties and a rajiuaina decree was passed on 
2ud January 180'J, to the effect that if Rs. 
31,000 which was fixed as the amount due 
on the mortgage, was paid within three years 
from the date of the decree, tlio nujrtga'jor w-as 
to redeem the properties from the snorfcgagc, 
that in default of suoh payment tho morfeugco 
was to recover possession of tho properties in 
execution of that decree and enjoy the same 
ou usufructuary mortgage right, and tliat if 
Rs. 81,000 was paid at any time thereafter, 
possession was to bo given up to tlio mortgagor 
together with all the mortgage right, failing 
which the mortgagor should take possession by 
taking out execution, that for three years after 
the date of tho rajiuaina decree the mort¬ 
gagor should bj enjoying tho properties and 
pay au annual rent of 2,000 paras of paddy to 
tho mortgagee. The mortgagor having failed 
to pay the rent, the mortgagee obtained posses¬ 
sion of the properties on 10th March IQOO. A 
applied ill execution proceedings to get back 
possession of the properties as mentioned in 
tho rajinama decree, but this application was 
dismissed under Limitation Act. Art. 101, as it 
was filed after more than three years from the 
date of the decree. The mortgagor brought a 
suit to redeem the properties in 1021. 

Held : that there was nothing in the com¬ 
promise decree which put an end to the 
relationship of mortgagor and mortgagee and 
that the provision to take possession by exe¬ 
cution in the compromise decree necessarily 
reduced the period of sixty years allowed by 
law for redemption to a period of three years 
and hence was invalid being a clog on the 
equity of redemption. [P 312 C 1, 2] 

Held also : that the rajinama decree did not 
render the present suit res judicata and that 
Civil P. C., S. 47, was no bar to the suit; 19 
Mad. 249 and A. I. R. 1925 P. C. 63, Rel. on : 
16 Bom. 659 (F. B.) and A. I. B. 1921 Bom. 234, 
Ref : 10 Bom, 461, Bisl. [P812C 1, P 3i5 0 1] 

(b) Practice Terms of consent decree 
being against provisions of statute—Court in 
subsequent suit can give relief-Compro- 
mise. 


ora^AAin ^ S-'parate suit or in execution 

proceed,ngs where Ihe terms of the consent 
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;ir ’3 - orovi^i of my s.i- 

\->,nflo,,. [P 314 C 1 J 

(cl C vil P. C.. O, 23, R. 3-nUpl term 
in comaromise a^'re-m’nt ombodied in dec¬ 
ree is unenfirceable-Comp'onise. 

An ill‘s-'il ill a^re.-men'; con«'nte(i 

to l>v iur‘:io<» n 1 <-ni'>o li.-1 in con's? !-- docr-c 
rlo'C li .6 in.lc^ -.T.n onforc? 0 )b or a d->- 

i'i a S'lis Vor a iuigin>n6 

obtiincl noon siK;h a con'rac-. cannot bo oi 
morn viliditv tli^n t!io inviM contrxct on 
which it is (onivM; Hreit No-th 
frnl Ihiilio.vj v.CluirlcboisA^^y^) 

Foil. [P-3UOIJ 

T. Rang'io\arinr, II Sitarnmn Rao 

anlK. B. Vcnkatacha'a /yer—for Ap- 

pelHnfc. 

P. G 'vinrln Menvi n.nf\ M. Krishian 


0. S. No. 22 of 189S was ultimately 
comi'vomised between the parties and a 
rajinima decree was passed on 2Dd 
Jiuiiry 1899 to the effect that if 
Rs 31,000 which was 6xed as the 
amount due on the mortgage for princi¬ 
pal and arrears of rent and cost? is paid 
within three years from the date of the 
decree, the mortgagor was to redeem 
the properties from the mortgage, that 
in default of such payment the mort¬ 
gagee was bo recover possession of the 
properties in execution of that decree 
and enjoy the same oo usufructuary 
mortgage right, and that if Rs. 3L,000 
was paid at any time thereafter, posses¬ 
sion was bo be given up bo the mort- 


Nainfiinr —for Respondcnts. 

Judgment.—Defendant I is blio ap¬ 
pellant. This apiical arises out of a suit 
iiled l)y the plainbitf bo redeem a mort¬ 
gage. The plaintiff prays that defen- 
dant I may be directed bo surrender 
possession of the properties mentioned 
in Sell. A to the plaint to the plaintiff 
on payment by him within a time to be 
fixed by the Court of such amount as 
may be found due to defendant I towards 
tlie usufructuary mortgage referral to 
in the plaint on taking an account of 
the amounts recoivod by defendant I 
and the amount which he is liable for 
in respect of damages for waste com- 
mibt(3d on the properties and bo I’and 
over bo the plaintitT all the title deeds, 
rent deeds and other documents connec¬ 
ted with the property. The plaintiff 
also claims mesne profits at the rate of 
2,000 paras of paddy per year. 

The case for the plaintiff is that the 
properties described in Sch. A to the 
plaint originally belonged bo defendant 
2’s tarwad, that the said properties 
along with two other items of property 
held by the tarwad on arwar or mort¬ 
gage right were usufructuarily mort¬ 
gaged by the tarwad to defendant I’s 
tarwad for Rs, 21,157-2-2 under a regis¬ 
tered mortgage deed dated 8bh December 
1892 but that the properties were being 
enjoyed by defendant 2’s tarwad as te¬ 
nants after the mortgage, that defen¬ 
dant 2’s tarwad having fallen into 
arrears of rent, defendant I’s tarwad 
filed 0 S. No. 22 of 1898 in the Sub- 
Court of South Kanara for recovery 
of possession of the properties and 
arrears of rent or in the alternative (or 
recovery of the mortgage amount, that 


gagor together with all the mortgage 
right, that it was also provided that for 
3 years after the date of the rajinama 
decree the mortgagor should be enjoy¬ 
ing the properties paying assessmeut 
thereon and pay the defenlant 1 s bar- 
wad and annual rent of 2003 paras of 
paddy, that defendant 2 s tarwad having 
failed to pay the rant as mentioned in 
the rajinama decree, the mortgagee ob¬ 
tained possession of the properties on 
IGbh March 1900. that there was a 
second mortgage fovRs. 1675, on which 
the mortgagee obtained a decree for sale 
of the equity of redemption in 0. S. No. 
41 of 1912. that in execution of a perso¬ 
nal decree against defendaoc 2 3 tarwad 
the right of the mortgagor was pur¬ 
chased by one Subraya Kamabhi in 1909 
subject bo the usufructuary and sitnplQ 
mortgage rights held by defendant Is 
tarwad over the said properties and 
Subraya Kamabhi conveyed his right to 
the plainbifi on 22nd April 1913, that the 
plaintiff who has thus become absolutely 
entitled to the equity of redemption 

deposited Rs. 6.115-12 0 being the 
amount due to defend int 1 as per decree 
inO. S. No. 44 of 1912 and redeemed 
the simple mortgage dated 7bh December 
1901. that as regards the two 
property submortgaged under the dee 
dated 8bh December 1892, they were 
redeemed and a portion of the mortgaod 
properties w'as acquired by the Do-a 
Fund Department and the 
received two sums of Rs. 490^ and 
towards the mortgage for which 
has bo be given, that the mortgagee 

been committing waste by ^a 

her trees and pulling down bdil i 
etc., that he is liable for damages to 
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extent of Rs. 6,700 as per particulars 
given in the plaint which amount also 
is to be deducted from the amount due 
under the mortgage and that when the 
plaintiff applied in execution to get back 
possession of the properties as men¬ 
tioned in the rajinama decree, the 
■defendants contended that execution 
was barred by limitation and this 
contention was upheld both by the 
lower Court and the High Court. The 
plaintiff, therefore, files this suit to 
redeem the properties. 

Defendant 1 (mortgagee) who is the 
contesting defendant admits the mort¬ 
gage set out in the plaint and the decree 
in 0. S. No. 22 of 1898. He admits 
having taken possession of the proper¬ 
ties covered by the decree in execution 
of it. He also admits that the plaintiff 
became the purchaser of the equity of 
redemption but disputes that the sale 
certificate relied on by the plaintiff 
covers the entire mortgage property. He 
denies, however, that the plaintiff has 
any subsisting right to redeem on the 
ground that the original mortgage had 
been superseded by the decree in 0. S. 
No. 22 of 1898 and that the plaintiff’s 
only remedy is by execution which hav¬ 
ing become barred, the right to redeem 
is extinguished. He admits that he got 
a decree in 0. S. No. 44 of 1912 on the 
flimple mortgage of 7th December 1901 
and that the mortgage has been redeemed. 
He denies that his getting the decree 
aaves the plaintiff’s right to redeem or 
gives him any cause of actiorv. He 
denies that the property acquired by 
the Local Fund Department under the 
Land Acquisition Act formed any por¬ 
tion of the mortgage properties. He 
denies also that some other items which 
be specifies in para. 9 of the written 
^atemont formed part of the mortgage. 
Se raises certain objections to the sche¬ 
dules in paras. 10 and 11. He denies 
that he committed any waste but on the 
contrary states that he and his ances- 
^rs effected improvements for about 
Re. 30,000 of 'whioh sum ho claims pay- 
njent before redemption. 

Defendant 3 who is the younger 
DWther of defendant 2 filed a written 
•tabenoenb admitting the plaintiff’s 

The plaintiff as the karnavan of his 
Rehekan tarwad sujss defendant 1 as 
the karnavan of the Kodath tarwad afed 
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defendants 2 and 3 as reprosunUng the 
Beloor Maloor tarwad. 

Tile Subordinate -Jidge ]>a'^'=;od a de¬ 
cree for redemption. He hrl.) that tiie 
present suit was unintainal'b' and is not 
barred by reason of the iudgiiient to t!io 
effect that the execution of the vajinatiia 
decree in 0. S. No. 22 of 1808 was held 
to be barred by limitation. He was of 
opinion that the raiimma decree !iaving 
been kept alive the relationshi|) of mort¬ 
gagor and mortgagee and the mortgagee 
having entered in'o possession in such a 
character under that decree the right of 
redemption is not put an end to and 
that the provision in that decree that 
execution might issue only gives a 
speedy and less expensive method of 
redemption and does not take away the 
right of a suit to redeem after three 
years which is the period of limitation 
for execution. 

As regards the other issues relating 
to the various items, the parties put in 
a joint statement which the Judge re¬ 
fers to in his judgment the effect of 
which was that the objections lo certain 
properties were not pressed, the plain¬ 
tiff did not press his claim for damages 
and defendant 1 did not press his 
claim for improvements. As regards 
mesne profits, the correctness of the 
claim was not disputed, the Judge found 
that the plaintiff was entitled to mesne 
profits at 2000 paras of paddy a year. 
Hence the appeal. 

The main contention of the appellant 
is that the present suit is maintainable 
as the plaintiff’s only remedy is to 
obtain relief by execution of the decree 
in 0. S. No. 22 of 1898 within the period 
of limitation prescribed by law and that 
as ho has not done so the right to redeem 
has become e.xtinguished. lb is also con¬ 
tended that the suit is barred under 
S. 47, Civil P. C., also by res judicata 
by reason of tho decree in 0. S. No. 22 
of 1898 and that tlioro was no admission 
of the plaintiff's right by the defendant 
to prevent the bar of limitation. 

For the respondents it is contended 
that on a proper construction of the 
decree in 0. S. No. 22 of 1898 which was 
founded on the rajinama put in by the 
parties the relationship of mortgagor 
and mortgagee was not put an end bo by 
that decree, that as the mortgagee ad¬ 
mittedly entered into possession under 
the clause entitling him to possession 
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as mnrt^i:4e3 t!ie reiatioasliip of movt- 
aivl mortgagee was not exting¬ 
uished hy tlie decree and that the right 
given to execute the decree has simply 
the effect of giving the mortgagor an 
altevnaibvo remedy of a suit for redemp¬ 
tion. It is contended that as the effect 
of the clause in the vajinama limiting 
the rights of the parties to execution is 
to curtail tho period of limitation of 
60 years prescribed hy Art. U3, Lim. 
Act, to three years which is the period 
pre.scrihed for execution pi icecdings by 
Art. 1S2, tlicro is a manifest clog on the 
equity of redemption and that such a 
clause in an ordinary raortgagG docu- 
ment would he invalid and the consent 
decree puts it in no liigher position. 
Under Cl. 2 of the rajinama dccreo as 
tho sum of Rs. 31,000 had to be depo¬ 
sited in Court before an application for 
possession can be made by the mort¬ 
gagor, there is no question of keeping 
the decree alive by steps-in-aid of execu¬ 
tion and under S. lb, Civil P. C., the 
decree can even in such cases be kept 
alive only for 12 years. It is also con¬ 
tended tliat the mortgagGG having got a 
second mortgage and sued on the second 
mortgage on the basis that the first 
mortgage was subsisting and having ob¬ 
tained a decree on that basis it is not 
open to him to repudiate his position as 
mortgagee especially as that suit was 
long after the right of execution under 
Art. 182, Lim. Act, became barred by 

limitation. 

In order to appreciate these conten¬ 
tions it is necessary to set out the terms 
of the mortgage deed, rajinama, and the 
consent decree in 0. S. No. 22 of 1898 in 
some detail. There is practically no 
dispute on the facts. The mortgage 
which is dated 8th December 1892 is 
filed as Ex. A in the suit. It purports 
to be a deed of illadarwar i. e., a usu¬ 
fructuary mortgage deed. The main 
terms are as follows: 

"We have hereby usufructuarily mortgaged 
to you all tho -under mentioned entire proper¬ 
ties.for Rs. 27,157*2*2 and we have 

received the amount of consideration - as 

detailed below.we have received the 

sum of Rs. 27,157-2*2 in full as detailed above. 
Therefore, for the said entire amount you shall 
enter into the under^mentioned entire property 
and enjoy tho same on illadarwar right by 
paying the tirva every year to the first of us. 
We shall pay the sum of Rs. 27,157-2-2, the 
kanam amount, to you whenever we get the 
same lb one lump sum on the vishuday of 


tliat voir and gel. back the said proparties, the 
origiinl cl^cninents and this document also 
together with your receipt for such payment." 

Theu follows the schedule of the pro¬ 
perties. 

It is admitted that although the deed 
purported bo be a deed of usufructuary 
mortgage entitling the mortgagee to 
immediate possession, possession was 
not given. In such cases the law gives 
the party two remedies. One remedy is 
to sue to get possession which the party 
is entitled to under the terms of the 
mortgage deed and the other is to sue to 
get back the mortgage money. S. 68, Cl. 
(c), T. P. Act, gives the mortgagee the 
right to sue for tho mortgage money in 
case where tho mortgagee being enti- 
tied to possession of the property, the 
mortgagor fails to deliver the same to 
him or to secure the possession thereof 
to him without disturbance by the mort¬ 
gagor or any other person. There was 
some doubt as to whetlier this entitled 
the mortgagee to claim a ^charge on the 
property but it has now been held that 
he can apjdy for sale and we need only 
refer to Subbamma v. Narayya (i). 

Suit No. 22 of 1898 was filed by^tho 
plaintiff, the main relief asked for being 
to recover possession which was wrong¬ 
ly withheld and the alternative reWef 


as for sale if for any reason possession 
juld not be given. This appears from 
le rajinama decree passed in that suit 
3x. C). It recites that the suit was for 
decree either to get delivery of the 
lortgaged properties described in the 
lainb Sch. A and three years’ mesne pro- 
ts and further profits till date of deli* 
ery or in the alternative to recover the 
lortgage money with interest at six 
er cent per annum by sale of the mort¬ 
age properties. The main relief was a 
elief which fiowed from the rights 
reated by the mortgage document ana 
7 as to enforce such rights which neces- 
arily kept the relationship of mortgagor 
,nd mortgagee alive. The alternative 
elief was to extinguish that right and'to 
;et back the mortgage money which was 
,sked if the first relief could not be 
iranted. So that it is clear that the pr^' 
nary object of the mortgagee in filmS 
hat suit was to get possession as 
lagee. The rajinama was on the footing 
hat possession was to be given as reo]^ 

(1) [1918] 41 Mad. 259=33 M-L-J. 623^ »• 
L.W. 733=43 LC. 4=(1917) M.W.N.SJS 
(P.B.). 
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gagee and that the rights were to sub-* 
sist. This is clear from the terms of the 
rajinama decree which simply embodies 
the terms entered into by the parties. 
The decree, after setting out the scope of 

the suit and the parties who appeared, 
says : 

“upon perusing tho rajinama put in bv the par¬ 
ties and given below it is ordered 'that the 
terms of the said rajioama be and the same 
are hereby passed into a decree." 

The rajinama which is set out in the 
decree runs as follows : 

1 P'y sum to 

pUtntiQ within three years from this date on 
the liability of the plaint property mentioned 
ni Sch. A of the plaint, Rs. 31.000 settled to be 
paid plaintiH by us in respect of the plaint 
kanain amount and the arrears of rent due for 
this year, that is, due up to this 1071, Kollum 

and also for costs of suit and redeem the said 
property from plaintiR’s arwar and take posses- 
sion of the same together with the documents. 
If wo fail to pay the amount on that vaide (due 
dajo), plaintiQ should take possession of the 
plamt property from us by taking out execution 
of the decree which will be passed in terms of 
this raji, and , should enjoy the same on pay¬ 
ment of tirvi by arwar right. When the Vo- 
porby is being enjoyed taking possession of the 
Baiae in that manner if we p.ay the sail kanam 
arnouilt of Rs. 31,000 to plaintiff on any year 
on the vishusankrainana vaide, he should 
immediately relinquish his arwar right on the 
flaid property and deliver the same to us. If be 
fails to deliver the same to us in that manner 
wo should take possession of it by taking out 
execution*. 

2. We ourselves should enjoy the said pro¬ 
perty on payment of tirva thereof till the above 
menbionod vaide of three years and piy to plain¬ 
tiff rent fixed at the rate of 2,000 pvras of paddy 
per annum every year from the ensuing 1075, 
Kollum before tbo end of Vrichikv month, that 
is before 15tb December conveying the same to 
Thilayipallayapore of Kolliitu village and mea- 
euiing the Same by goni phara and obtain bis 
receipts. If wo fail to pay the said fixed rent 
or any portion thereof within the vaide in that 
manner, plaintiff should take possession of the 
plaint property by baking out execution, and 
unjoy the same on payment of tirva by arwar 
tight and he should recover from us tbo said 

said paddy at the then rate by taking out exo* 
oution. When he takes poseeasion and enjoys 
the property in that manner if we pay the 
kanam amount of Rs. 81.000 mentioned in para. 
1 on tbo viahusankaramana vaide of any 
one year m one lump mm, he should relinquish 
Ins arwar right and 'deliver the said procertv 
back to us. If ho fails to deliver the same in 
that manner, wo should take possession of it by 
taking out execution. 

3. We oursolvaa should boar our costs of this 
•hit. Wo should withdraw tbo suit No. 27 of 
1898 filed by Nos. 6 to 51 among us. In that suit 
the pUlntiO should bear bis costs and we 
should beat our costs. To this effect wo have 
•greed to the settlement made in the presence 
of the grihMtai. 


4. Number 1 ainoiic us is the Icani.ivan of 
our tarward, No. 2, Kolu i.s the iii'xt karnavaii. 
Defendants 6, 25 aud 20 are dead. Tlu'v have 
no other heirs except ourselves. 

Therefore it is pr.iycd that a decree may ho 
passed in the manner stated above, Klianli sub¬ 
mitted on the said dat> by tlic phintil'f Koda- 
tha Kora Nair. It is true that the raji was 
effected betwjon me and the defondants in the 
presence of the grihastis as stated above by 
them. I have consented bo pas.s a decree in that 
mannor." 

It is admitted that under this raji the 
mortgagee took possession under Cl. 2 
whicli provides that if the mortgagor did 
not pay the rent of 2,000 paras of paddy 
per annum as provided for in that clause, 
the plaintiff in that suit should be enti¬ 
tled to take possession of the plaint pro¬ 
perty by taking execution and enjoy the 
same on payment of tirva by arwar right 
i. e., mortgage right. The right under 
this clause of the mortgagor was to get 
back possession if he desired on payment 
of Rs. 31,000 on the vishu day of any one 
year. The mortgagee having taken pos¬ 
session under this clause, it is clear that 
bis possession is possession as mortgagee 
on the footing that the mortgage bet¬ 
ween the parties subsists and there is 
nothing in the decree which puts an end 
to the relationship of mortgagor and 
mortgagee. As we said before, the main 
object of the suit was to recover posses¬ 
sion under the mortgage deed and the 
decree only effectuates that possession. 
The mortgagee is to enter as mortgagee 
under the covenant for possession ; the 
mortgage deed and even if the rajinama 
decree should ho taken to be the creation 
of a fresh right and the extinguishing of 
the one created by the mortgage propria 
vigoro it creates the relation of mortga¬ 
gor and mortgagee with all the incidents 
of a mortgage with possession. In fact 
the position which both the parties took 
up till we come to the suit was that the 
relationship was only that of mortgagor 
and mortgagee. 

On 7th December 1901, defendant I’s 
tarwad, who were already the mort¬ 
gagees under the first deed of mortgage 
dated 8th December 1892 and the raji- 
'nama decree dated 2nd January 1899, 
took a second mortgage of the proper¬ 
ties from defendants 2 and 3 s tarwad for 
Rs. 1.G75 and 0. S. No. 44 of 1912 was 
filed by the mortgagee to enforce his 
right under the mortgage. The plaint 
in that suit is filed as Ex. K and in para. 

2 of the plaint it is stated that the 
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scfovi was ta 1 \ 0 n on tlic vcs- 

(•{ the equity of vol<-ini'tion 
of the imint'V-il-le iii'0|ertich (lesciil>ocl 
in t!l(^ iil.vin*'- scliednle wliieh were 
hehl hy the, 1 1 aiiibitrs tai wa'l on a ii<u* 
frnctimv tnor;iji:;'' fie- a Mim of 
31,OW. lb aiqn-ars iiutn the iilaint tint 
in the ine iiif iine ths equity oi rcOemp* 
tion was jniroliased liy one Puln'aya Ka- 
mitiii who w 14 (lefoiul.int 3 in that suit. 
Para. 7 oi the plaint runs as follows : 

“nof''ti'’:inb li.i'l lit-lv piirclnscil th? equity 
of redemption of sonr'of Uio hyttothecated pro* 
perti'^s in txeention of a mon-^y dccrco obtained 
by liiin dcf‘nid;int 1 subject to the suit 

by[)otli‘'C.ilioii bond and the usufructuary niort* 
pripo r.‘fci rod bo a!) 0 vc and he is therefore made 
a ""party.” 

lb is prayed that in default of payment 

of the sum of Rs. 3.931-9-6 which is 

claimed as bein^ due on the second 

mortgage sued on the property may be 

sold and the sale proceeds applied ; 

‘‘in payment of what may be found due to 
plaiutilf subject to or free from the previous 
usufructuary morttago in favour of the plain¬ 
tiffs tarwad as the Court deemed fit.” 

The judgment in that suit is bled as 
Ex. L. It appears from the judgment 
that all the parties admitted that the 
prior usufiuttiiary mortgage was subsist¬ 
ing (see para. 8 of tbo judgment). This 
second mortgage seems to have been 
taken in the name of defendant 2 in that 
suit. The question was raised as to whe¬ 
ther it was benami for tlip plainbilT and 
■whether the plaintilf could sue and the 
Judge held that it was taken benami. In 
para. 15 of the judgment the Judge 
passes a decree and directs that the de¬ 
cree amount should be paid by the sale 
cf the suit mortgage property : 

“aiibjpct to the previous usufructuuy moitgage 
in favour of the plaintiff'.s tarwad if defondint 
1 and bis tarwad do not pay the amount in six 
months from this date.” 

The decree Ex. M follows these direc¬ 
tions and Cl. 2 of the decree runs as fol¬ 
lows : 

“that if such payment is not made on or be¬ 
fore iSnd Jlay r'l3, the undermeutioned plaint 
properti-s bo sold subject to the previous usu¬ 
fructuary mortgage in favour of plaintiff s 
tarwad and that the proceeds of the sale 
(after defraying thereout the expenses of 
the sale) bo paid into Court and applied- 
in payment of w'hat is declared due to the 
plaintiff’s tarwad as aforesaid together with 
subsequent interest and subsequent costs and 
that the balanco. if any, be paid to defen¬ 
dant 1.” 

It is clear therefore from these pro¬ 
ceedings that in 1912 i. e. about 20 years 
after Ex. A the deed of mortgage and 
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ovor 12 years after the rajinama decree 
the mortgagee treated the first mortgage 
as subsisting and got a decree on the 
second moitgago on that basis. 

It appears that during the pendency 
of this suit the equity of redemption 
was sold and was purchased by defen- 
dantdinthat suit. Ex. D is the sale 
certificate issued to Subraya Kamathi 
and it shows that the property was sold 
in execution of the decree in suit No. 184 
of 1900 which was filed by Subraya 
Kamathi against the mortgagors on 
a personal debt. The sale certificate 
shows that on 20th December 1909 the 
property was purchased for Rs. 210. The 
sale was subject to the two previous 
mortgages and this accounts for the vei7 
small sum of Rs. 210 paid for this very 
valuable j)roperty. Subraya Kamathi 
assigned tliis sale certificate to the plain¬ 
tiff’s tarwad on 22nd April 1913, by 
Ex. F. This sale is for Rs. 1,250 and 
specifically states that it is subject to 
all equities, w'hich means, we take it that 
it is subject to all the rights created by 
the previous mortgages. 

There seems to have been litigation 
as regards the purchase by Subraya 
Kamathi as appears from Ex. G, judg¬ 
ment dated 22nd November 1915 in 
0. S. No. 330 of 1914 on the file of the 
District Munsif’s Court of Mangalore, 
where the District Munsif upheld the 
purchase by Subraya Kamathi and the 
assignment by Subraya Ksmathi. It 
also appears that this judgment was 
confiimed in appeal by the Subordinate 

Judge in Appeal No. 5 of 1917 
the High Court in S. A. No. 1,423 of 191/- 

So far as the suit on the second mort¬ 
gage is concerned, the mortgagors 
than have the property sold paid o 
amount due under that decree. It®P 
pears from Ex. Q that on 17th December 

1918 the pei-son representing 
debtor paid into Court Rs. 6,115-12-0 u 
under that decree. In prayer 2 
execution application it is prayed 
the amount may be paid to responden 

(plaintiff) in full satisfaction of the 

crea in 0. S. No. 44 of 1912. In 
remarks column this \i what is state • 

“That out of Rs. 31.000 made Payable ™ 
decree in 0. 8. No. 22 of 18)8 som® amj® 
have bsea paid to the Kodath tarward a 
petitioner reserves bis right of 
balance amount after deducting the , 
named payments and the damages cau^^ 

the Kodath tarwad by a separate petition- 
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Upon this notice was ordered and 
ultimately we find that on L2th March 
1919 the following order was passed : 

“By consent it is ordered that the amount in 
deposit shall be paid to respondent 1 IplaintiS) 
in full satisfaction.” 

Ex. S which is dated 27th August 
1913 is a notice sent on behalf of 
Kelu Nail- (plaintiiT) to Ambu Nair who 
is defendant 1 in the suit. It states 
that certain trees on the mortgage pro¬ 
perties were cut down and that the 
mortgagee who was in possession of the 
propel ties under the mortgage deed had 
no right to cut down the trees or autho¬ 
rize the cutting down of the trees. The 
letter winds up as follows : 

“You shall therefore immediafcoly make en¬ 
quiry about this unlawful act which is being 
done through your want of vigilance aud take 
the nocesfiiry steps in the matter, and inform 
me or Kelu Nair in writing of it. If you will 
not do so, you are hereby informed that since 
this act is causing great damage, tho lawful 
value of tho timber which has been cut till now 
and which may be cut hereafter will be appro¬ 
priated from the kanom amount due to you 
under tho above compromise decree.” 

This letter is clearly written on the 
footing that the relatioiship of mort¬ 
gagor and mortgagee subsists as also 
the right of redemption and that if any 
act of waste is committed or is allowed 
to be committed, the amount of damages 
would be deducted from the mortgage 
money due on redemption. To this, tiie 
reply Ex. T dated 8th September 1913 
is sent by the mortgagee. It runs as 


A - 1 1 Li. 

“I am in receip*: of your repisterod letter 
dated 27th August 1913 on behalf of Ecbtkanv 
Cfiarakere Kelu Nair. As mentiouod theruia 
I am not awar*) of the fact that the propL-rtios 
mortgaged to niy tarwad were sold in auction 
and that they were assigned to the said Kelu 
Nair. I had not empowered anybody to cut 
trees from the properties mortgaged to me. 
The trees were not cut oven. I did not cause 
any loss oven.” 

There is no repudiation here of tho 
allegation that the relationship of mort¬ 
gagor and mortgagee subsists. It is not 
alleged that the mortgagor has lo>t his 
rights to redeem. These notices were 
in 1913. It is therefore clear that from 
1892 till 1917 there was no question 

raised that’the possession of the mort- 
gagee under the mortgage dated 8th 
December 1892 and the compromise 
dated 2nd January 1699 was posses¬ 
sion under a subsisting mortgage for 
Rb. 31,000 which was liable to be 

redeemed. 


Tlio plaiutilT in tliis suit adinj; under 
tho pewer coulened I'V (1,(2) I'l'Ilio 
raiinama drcioo 1'A. C’ dfj nsiti'd 
Rs. 31,000 in Cuiiifc and I h'd an a] j lici- 
tion for oxociOhon in:i\ iug iur i rdi livi'iy 
of possession ol llio I'lnpulics. This 
application wasop| 0 '<t(l I’V the luoi t.ga- 
geo on the gioiind that the cx'a'Ution of 
the decree was baried hy limitalion. 
There weio other giouuds of ol jections 
whicli it is not necess.iry to consider 
now. lb was contended for the plaintill 
who was petitioner 1 in the execution 
application that time began to inn only 
in default of the respondents to deliver 
possession on the petitioner’s dej ositing 
ttie mortgage amount on the vishu day 
of any ono year they choso within the 
period of 60 years fixed for redemption 
under tho Limitation Act and that liis 
c.iinsA of action onlv arises when the 


mortgagee refused to deliver possession 
on the money being paid. The Subordi¬ 
nate Judge, however, upheld the conten¬ 
tion that the application was barred by 
limitation. As regards the maintain¬ 
ability of a fresh suit to redeem lie did- 
not decide the question. All that he 


said in para. 8 of the judgment was : 

*' whether a fresh suit for redemp'hon by the 
petitioners will be barred by the aforesaid de¬ 
cree is a question which we need not go into 
at present. " \ 

It ajjpeara also from tlie order dated 
10th November 1920 that both the par¬ 


ties wanted the question of limitation 
to be taken up as a preliminary question. 
The order is filed as Ex. I. Against this 
order an appeal was filed in the High 
Court and on 20bh December 1921 tho 
appeal was di.smisscd and the order of 
the Subordinate Judge was confirmed. 
The judgment of the High Couit is filed 
as Ex. 2 in the case. Tlie learned Judges 
lield that Art. 181 is tho article appli¬ 
cable to a case like the present, that the 
starting point of limitation was the date 
when the right to apply for execution 
accrued and that the right to apply for 
execution accrued from tho date of the 
decree and they preferred to follow the 
decision of the Bombay High Court in 
Ziaruti V. Krishna (2). to the decision cf 
the Allahabad High Court in Cheddi v. 
Lain (3). The learned Judge observed : 


” On our construction of this decree it is not 
a case of option given to tho rooitgagors to 
make pavroent on successively recurring debts 

(2) [1H99] 23 Bora. ^'.^2=1 Bom.L.R. ill. 

(3; [1902] 24 All. 300^‘190^» A. W. N. 60. 
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and 




• f r.-h'M'which have been 


qn I'V til' 1 
n---1 ii"i; i"' 1 ■ lit V. i‘.h 


vikil for Mio ann'llanks 

• « 

hv 115 for tha: reason. ” 


any opinion 


•iiiuiifl'; mIu nob n^pre.-fs 
to whetlief a suit for 


ledeiii ['t ion woiil'l I'O miintciinalile. 
This jiu];^ai9iib Ini-s lieooiiio final and 
fchoru'foio ir. ii.as t.o hn baheii blnifc the re- 
jnifdy to i'o.leem l)y way nl oxr>cutin« the 
iJncrce has hcfome hauAHl. The effocb 
;of this jiul.n^ment is that the compromise 
which i-5 embodied in tlio rajinama 
decree I'^x. C viituallv cut down the 
period of redemption from 00 years to 
3 years if it should ho held that oxeciit- 
inj; the decree is the onlv method by 
which the mortgagor or his represen¬ 
tatives r-(.uld redeem. 


\\c do not think the rajinama decree 
in 0. R. No. 22 of iSOR renders the pre- 
,sent suit res judicata. There was no 
adjudication in that suit of any of the 
questions raised here. We need only 
refer to the decision of their Lordships 
of the Privy Council in d/azna Biln v. 
Vakil Ahmed (4). In that case the heirs 
of deceased Mohammad tiled a suit and 
obtained a decree that on payment of a 
certain sum of money they should get 
possession from the widow who claimed 
to be in possession in lieu of her decree 
debt and that if the money was not paid 
in six months the suii- should be dis¬ 
missed. Tiiey did not pay as directed 
and several years afterwards filed a suit 
for possession conditionally and alter¬ 
natively on payment of the sum. 

The main contention of the appellant 
before us is that S. 47, Civil P. C.. which 
corresponds to S. 244 of the Act of 1882 
and to S. 11 of the Act of 1861 bars a 
separate suit in all cases where the party 

can execute the decree. Section 47 runs 
as follows : 

“ All questions arising between the parties 
to the suit in which the decree was pa« 3 «d or 

their representatives, and rehting to the exe- 

^'scharge or satisfaction of tlje decree, 
shall bo determined hy the Court executing the 
decree and not by a separate suit. ” 

The contention is that the clause in 
para. 2 of the rajinama decree which 
states that if the mortgagors pay the 
kanom amount of Es. 31,000 mentioned 

in para. 1 of the decree on the vishu 
sankaramana vaide of any one year in 
a lump sum, he the mortgagee should 
relinquish his arwar right and deliver 
^6 said property back to the mortgagor s 
(4) A.I.B. 1925 P.C. 63=47 All. 250=52 I.A. 


and that if he fails to deliver the same 
in that manner they should take posses¬ 
sion of it by taking out execution, limits 
the right to the execution and that if 
that right is extinguished the right of 
redemption also is extinguished as a 
sejavate suit would not lie. As we 
pointed out before, so far as the parties 
to the rajinama decree were concerned, 
they neither at tlm time of the rajinama 
decree nor for several years thereafter 
thought that the right of redemption 
would he barred in 3 years. Till the 
execution application was put in 1920, 
in the various ]iroceedings the parties 
acted on the footing that the mortgage 
was still subsisting and could be re¬ 
deemed. It cannot be said that the par¬ 
ties when they entered into the rajinama^ 
agreed that there should bo this clog on^ 
the equity of redemption, that the equityj 
should be barred in 3 years when the 
law allowed 60 years to redeem. Even 
assuming that they did, it is clear that ifi 
such a clause was put in in a mortgage 
document, it would he void as a clog ou' 
the equity of redemption. 

Section 60, T. P. Act, enacts that at 
any time after the principal money has 
become payable, the mortgagor has a 
right, on payment or tender, at a proper 
time and place, of the mortgage money, 
to require the mortgagee (a) to deliver 
the mortgage deed, if any, to the mort¬ 
gagor, (b) v/here the mortgagee is in pos¬ 
session of the mortgaged property, to 
deliver possession thereof to the mort¬ 
gagor and (c) at the cost of the mort¬ 
gagor either to retransfer the mortgaged 
property to him or to such third person 
as he may direct, or to execute and 
(where the mortgage has been effected 
by a registered instrument) to have re¬ 
gistered an acknowledgment in writing 
that any right in derogation of his in¬ 
terest transferred to the mortgagee has 
been extinguished, provided that the 
right conferred by this section has not 
been extinguished by act of the parties 
or by order of a Court. 

It should be observed here that unlike 
other sections dealing with mortgages, 
S. 60 does not permit parties to contract 
themselves out of its provisions. In 
Muhammad Sher Khan v. Baja Seth 
Swami Dayal (5), the question was ' 

“ whether a clause which suspended the ri8“* 

(5) A.I.K. 1922 P.C. 17=44 All. 185=49 I.A. 

60 (P.C.). 
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•to redeem was v/ilid. Their Lordships of the 
Privy Council after referring to S. GO observed 
■the section is unqualified in its terms and 
<ontains no saving provision, ns other sections 
do, in favour of contracts to tlio cor.triry. 
Their Lordships, therefore, s’e no sulHciont 
reason for withholding from the words of the 
■section their full force aud ellect. ” 

The proviso as regards tho right being 
extinguished by aot of the parties has 
been in several cases hold to mean an 
•act done after tho mortgage has boon 
entered into, such as release of the right 
to redeem or of sale. In Fairdouqh v. 
Sivan Brewery Co. Ltd. (6), Lord Mac- 
oaghten observed : 

“ It is Qow firmly ostablislud by tho House 
•of Lords that the old rule still prevails and 
that equity will not permit any device or con* 
trivance being part of the mortgage transaction 
or contemporaneous with it to prevent or im¬ 
pede redemption. ” 

It has been argued that the strict rule 
of the Courts of equity has been relaxed 
and reference has been made to G and C 
Kreglinger v. New Patagonia Meat Cold 
Storage Co. Ltd. (7). We do not think 
the rule that you cannot clog the equity 
of redemption at the time of the mort¬ 
gage has been affected by this decision. 

Lord Parker at p. 60 observes : 

if once you come to the conclusion that the 
parties intended that the property should 
be reconveyed on payment of the moneys 
secured, any provision which would prevent 
this must be rejected as inconsistent with and 
repugnant to the true intention. But, on the 
•other hand, if you once corne to the conclusion 
that this was not the real intention of the 
parties, then the transaction is not one of mort¬ 
gage at all. ” 

The conclusion which the learned 
Lord came to has been thus summarised 
by him: 

“My Lords, after tho most careful consi¬ 
deration of the authorities I think it is open 
to this House to hold, and I invite your Lord¬ 
ships to hold, that there is now no rule in 
equity which precludes a mortgagee, whether 
the mortgage be made upon the occasion of a 
ioan or otherwise, from stipulating for any 
collateral advantage, provided such collateral 
advantage is not either (1) unfair and uncon* 
acionable, or (2; in the nature of a penalty 
clogging the equity of redemption, or (3) in¬ 
consistent with or repugnant to the contrao* 
tual and equitable right to redeem. ” 

There can be little doubt that the in¬ 
tention of the parties in the present suit 
when they entered into the compromise 
•embodied in Ex. C was clearly to keep 
the mortgage alive, that possession was 
t aken under the mortgage and there is 

{6) [1912] A.C. 665=81 L.J.P.C. 207=28 T L. 

B. 460=106 L.T. 931. 

<7) [1914] A.C. 26=83 L.J.Ch. 79=80 T.L.R. 

114=68 B.J. 97=-109 L.T. 802. 


nothing to suggest tliat the jiarldos over 
intciuled that (ho (’ipiiby i>l ri.'ilempMon 
siiould he lo-^t il the inorfgagiii' (lid net 
repay t!ie nmitgag-' motiry ie 3 v ir-, 
for, tliis is tho I’llt'eb i»l i-laU'i' I'nl in 
as to recovery in execution of [o.;. 
session. There can 1>.* little doiihi; 
that this clau^io if inlei pv-'t ,-il a-i ex¬ 
tinguishing, tho right to red-ein if exe¬ 
cution is not taken out wilhin (he time 
limited by law, that is 3 year.--, wml-.s 
a great hardship on the luoit'mgnv. 
It is stated by tlie couns.-l f u- the le--- 
pondent tliat tho property is now woith 
more than a lakh of rupees, counstd lor 
tile appellant says that ho is not in a 
position to give the value of the pro¬ 
perty. Bub having regard to the extent 
and nature of the property as di-^closed 
in the schedules to the plaint, the in¬ 
come of the property which even accord¬ 
ing to the deed of comjiromise was con¬ 
siderable and the fact that the mortga¬ 
gees were willing to lend money on a 
second mortgage, there can be little 
doubt that the value of the property at 
the date of the compromise and at the 
date when the mortgagor applied for 
execution by depositing Es. 31,000 into 
Court was considerably in excess of the 
mortgage money. 

Even if the decision in G and C Kreg¬ 
linger V. New Patagonia Meat and Cold 
Storage Co. Ltd. (7), establishes a new 
principle, we think the proviso to S. 60, 
which refers to the extinguishment of 
the right by act of the parties must, 
having regard to the authorities above 
cited, be an act subsequent to the trans¬ 
action and it is difficult to see how, 
when tho law has been codified by S. 60 
which as interpreted by their Lordships 
of the Privy Council prevents any party 
from contracting himself out of it, it is 
possible to relax the rule on any of the 
considerations which influenced the 
Court in the case reported in Kreglinger 
V. New Patagonia Meat and Cotd Storage 
Co. Ltd. (7). Altered conditions may 
be a good ground for relaxing a rule of 
equity but can hardly be a ground for 
not applying the provisions of a statu¬ 
tory enactment. 

It has been argued that even if the 
danse in the rajinama as to the execu¬ 
tion was invalid and unenforceable, the 
fact that the compromise has been made 
a decree of Court validates the trans¬ 
action. It should be noted in the 
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ca-’’ tlia’ all rhat tin* Coiii't diil 
wa'^ (o iti the d''<.i'C(‘ UiG (ei'u)^ 

of thf'U is not. sug.ite^ted 
f'i t’i ’\-.a>a!iy .u])nilic;alii.>)i oi‘any 
(■’i<|iiii'y hv live Coint betoro tin* raji- 
naiiia 'Iccife w i5 {-'t'-''d. All that the 
' c 'n'Oiitt'd to as tlu* agi't.’fQiont as 
.'niK’O'li'.'d in t!ie lajinatin (leorne. Wc 
jdo not thiiil: in ti'.osi' circumstances the 
Jiict) than an illegal teiin in an agree¬ 
ment is liy consent of parties emboclioil 
in a consent tlccrce could make that 
term cnfoiccablc or could he a dofence 
in a sul'Mcjiient suit to redeem. ^V 0 
may in this connexion refer to tlie doci- 

V 

sion of their Ltnd-hips of tlic I’rivy 
Ccinn-il in Grent X'-rlh ll'r.sf Ce-'tral 
liaihvau v. Chnrlol’ if; (^?). In that case 
a term whicli is ultra vires of a com¬ 
pany was embodied in a contract ancl 
also in a consent decree of Court. It 
was contended that the fact that tho 
term is erahodied in the decree preven¬ 
ted the i)artios from disputing it. Tjovd 
Ilobhonso in delivering tho judgment of 
their Lordships of the Privy Council 
observed: 

" Ruk Mm (lifticulby is to reconcile an opinion 
that blio contricb is uPra vires with an opin¬ 
ion that a iiiilgmenfc obtained as this was, Is a 
binding jiidgtnent. The authorities referred to 
by tho Siipreiue Court do not relate to contracts 
ultra vires. It is quite clear that a company 
cannot do what is beyond its legal powers by 
simply going into Court and consenting to a 
(leereo which orders that the thing shall bo 
done.’* 

After pointing out that tlio legality of 
the act was not one of tho points sub¬ 
stantially in dispute and that if that 
was tho subject of a fair compromise in 
Court, it may make a difference. His 
Lordship said that a judgment obtained 
upon such a contract which is ultra 
vires cannot be of more validity than 
the invalid contract on which it was 
founded. 

So far as the decrees founded on con¬ 
tracts are concerned, it has always been 
held that the Court can give relief in a 
separate suit or in execution proceedings 
whore the terms of the consent decree 
are against tho provisions of any statute. 
In Nngnppa v. Venkata Rao (9), a suit 
was filed by the landlord for arrears of 
rent and possession. The parties arrived 
at a compromise and the decree con¬ 
tained a stipulation that if default should 
be made in payment of rent within the 

~“{8) [isihrArcTTn^ 

(9) [1901] 24 Mad. 265. 


time fixed for payment each year, the 
lease should be forfeiteil. Default was 
in ilo and the plaintiff applied in execu¬ 
tion for possession and arrears of rent. 
It WHS hedd that inasmuch as the 
deeree passed by the Court was a mere 
adoption of the contract which existed 
between the parties to it, it was com¬ 
petent to the Court ;to relieve against 
the forfeiture under the general provi¬ 
sions of the law. In Laksimanasnami 
Naiihi V. Ran(jamma{[0), it was held 
that any terms of a contract which are 
opposed to public policy are invalid and 
would not bo enforced by the Courts 
and that if such terms are embodied in a 
compromise decree those terms would 
not be enforced. In this case the com¬ 
promise decree provided for the sale of 
an office attached to a temple involving 
service of a personal nature and entit- 
ling tho holder to receive emoluments. 
In Krishnabai v. Hari Govind (U), 
there was a consent decree passed which 
created tho relationship of landlord and 
tenant and which contained a clause for 
forfeiture if tho rent was not paid. 
There was nothing in the decree which 
provided any relief against the terras 
embodied in tho decree. The plaintiff 
filed a suit for possession on the ground 
that the right to possession which was 

conferred by the consent decree accrued 

owing to forfeiture. It was held that 
as the consent decree created the rela¬ 
tionship of landlord and tenant,^ the 
Court could relieve against forfeiture. 
Sir Lawrence Jenkins, 0, J., after stating 
that as it ivas an incident of those rela¬ 
tions that the right of forfeiture was 
subject to relief, that incident must 
still apply when these relations are 
established by a decree passed in accor¬ 
dance with the agreement, observed: 

"It was laid down in Wentxoorthv. BulUrx 
(12), and has since been repeatedly 
that the contract of the parties is not tbo J 
a contract, and subject to the incidents o 
contract, because there is superadded a co 
mand of a Judge and this in my opinion len 
a sanction to the conclusion. I have 
pressed.” 

Beaman, J. observed: • J a 

“By private agreement converted m 
decree, parties cannot empower thcmselve 
do that which they could not have 
private agreement alone and referred to « 
North West RaiUoay v. ChaGeboi s (8). _ 

(10) [I )03] -JS Mad. 3l” „ 

(11) [1907] SI Bern. 15=8 Bom. L. B- 
M.L.T. -870. 

• (12) [1829] 9 B. & 0. 850. 
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Applying these principles to tlio facts 
of the present case the position is this. 
The compromise of tlio suit on the 
mortgage Ex. A, which is now the foun¬ 
dation of liability, did not put an end 
to the relationship of mortgagor and 
mortgagee but on the contrary affirmed 
it. The decree perpetuated the relati:n- 
ship of mortgagor and mortgagee and 
did not dissolve that relationship. .It 
enforced the right of the mortgagor 
under the mortgage to obtain possession, 
and provided for the right of the mort¬ 
gagor getting back possession on pay¬ 
ment of Rs. 3L,000. The ordinary inci¬ 
dents of that relationship are that even 
though a term is fixed for redemption by 
the parties the party is allowed to re¬ 
deem within the period of 60 years 
provided by the Limitation Act and that 
any provision in the agreement which 
in effect limits the right to redeem by a 
clause that the right is to be exercised 
by execution (which necessarily reduces 
the period to 3 years) is as invalid as if 
there was a clause saying that if the 
property is not redeemed in three years 
the property should be lost. This clause 
was embodied in the decree by consent 
of all parties. It is therefore a case 
where the parties have done what S. 60, 
T. P. Act, prohibits. In a suit to redeem 
it seems to us to be no defence to state 
that the sole remedy is the remedjf by 
execution, which remedy the parties had 
no right to insert as being a cffig on the 
equity of redemption. In this view, 
S. 47, of this Code would nob debar the 
plaintiff from filing a suit to redeem. 

We think that on a proper construe- 
tion of the compromise decree the clause 
that the mortgagor should take posses¬ 
sion of the property by executing the 
decree is not the sole right which the 
mortgagor has. Unlike a decree for 
redemption under the Transfer of Pro¬ 
perty Act the decree does not say that 
if money is not paid as stipulated tbe 
right to redeem is lost. What the 
parties contemplated was that they 
should be entitled to the benefit of the 
summary way of getting possession. 
The fact that the plaintiff does nob 
choose bo exercise that right would not 
deprive him of the larger remedy he 
has of getting possession by suit. If he 
had applied within three years by 
execution to redeem the property, he 
would have had to pay only a few 


rii| ce> a? s!:in!p iluty nmh')' ilir C'cairt- 
foi-s .•\cl, iiiul he wniild Iklvc 'icif. ) (isvos- 
sion on j'a\'in<'nt int ^ Ci’iii t of IN. .'il.duO 
If he Wii'ils (0 Itavr it. doni'. liva'tii'.a 
very tu*avy staiii|' duly of alout IN, 
1492 would h;ivo to bo ] iid and as a 
matter of faut siudi a slaiuii dul y was 
paid in the pr 0 s<'nt suit fo vodccm. It. 
also appears to ns that Mt ( \istunco of 
that clause would not ] rodump- 

bion as tlie case falls within tliu deci¬ 
sion of their LouNhips of the Viivy 
Council in Sri Rojak Popnwvin /iVu. v. 
Sii Vira Pratapn. IJ. V. 11(11)10 chan dr a 
Bazu (13), where the facts wero shortly 
these. The plaintiffs t-ued to redeem a 
mortgage on the gvoun 1 that it was dis¬ 
charged by the rents aud profits appro¬ 
priated by the mortgagee. The mort¬ 
gagor undertook in t'-e mortgage deed 
to repay a sum of Rs. 2,011 with interest 
by four annual instalments, mortgaging 
as security a village belonging to them. 
The mortgagee sued the mortgigorsupon 
this bond and jtrayed for a decree direc¬ 
ting the defendants to pay the amounts 
then due with interest by means nf the 
mortgage property. The decree of the 

District Judge was: 

“III accordance with tlio custom prevaiJing. 
in tbe Courts in this presidency three months 
time will ho allowed to the defendants within 
which to pay up tbe whole sum now decreed, 
principal and jDtTCS^ and costfi, ffiilirig which 
the pUintin shill be put in possession of tho 
immovable and moveabl? property specilied m 
the bond sued upon, and in tb* pliint and 
Bchedul-;. as provided in the terms of the bund. 

We may state in ]jassing tlvat in this 
case the decree was a consent decree 
which directed that if the mortgage was 
not redeemed in 3 years, tlio mortgagee 
should take possession of the properties. 
Under this decree, the mortgagee took 
out execution and got possession as the 
mortgagee in the present ease acting 
under Cl. 2 of the rajinama decree got 
possession in execution. Then the plain¬ 
tiffs mortgagors filed the suit to redeem, 
alleging that if an account was taken it 
will be found that the whole mortgage 
has been discharged by tlie usufruct. 
The defence was that by virtue of the 
terms of the decree the property had 
become the absolute property of the 
mortgagee and that it was not competent 
to the parties to go behind the decree. 
The Subordinate Judge dismissed the 
sui t on the ground that the mortgage 

(13j [le^n] 19 Mad. 219^=23 I. A. 32=T Sir. 
lO.fP.C.). 
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■\v il ii'thn money wa^ not 

I'li'l in (>n appeal tliis jinlg- 

Tiio-'t wa- i-cvor?:e(l hy tlio High Coiivt. 
Tli'.'ii- n: of f!io riiv\ (.V,;ir..;il 
alllfiiieil Mie ilcuj'^ii*n of the Hic;li (’u’ut. 
LiiV.l 1 [nhlioiise in deiiv n it;g rho fiidt!- 
ol ilir-iv <)l t-h'“ ]'i:vy 

C( nncil after refinnini^ Io tlio il' fi-ee of 
the -luilgo and t!;e fact Mait i!io 

deev/'u s‘ands I'Oi'aure no a]ij'’''ai v.'as 
filed against, that deerro ol.< 'iv.'d: 

Ill.' 0 l.li.'V'.'fc>rO st nid? nnh i- < iddii)'; 
on tlie -.i.l •!,..■ m r\ p. 

sien ih.,l..r 1*. jlo h i. ■[,] 

fi;iS tbac']<■ - ‘ - f tlio inoifc- 

gaprjf. I ]'.o ijii-.-tiin i< ;n wli i'. ch ir'.i- T was 
the pi v-s . If in t!;- c!i ir ift -r of a 

-.h,, nr.rfmi;-;- Ini a n-hS to 
wai.'li Wi-; a..f, “.ua.-l tv the ciuic the 

lo- aii.” 

Jlis TiO'd'-h ip after dealing with the con¬ 
tentions ol ^Iv. Maytif linthcr obseivc’d: 

Ic i> y’iiiioiait tlio niortfiapco, uofc 

cin” I’liliil'•] to foreclosure, and not asking 
01 i.. {.i,t a decree wliicb did not purport 
to work forccl.siire, Is pniportel to give 

pcssespon, "as provided in th,> t-rms-ofthc 

ijoiKl. riiat was iinpcssihle for there were 
no snc). terms: hut it pnrpoifed to do that, and 
did not purport to put an end to the bond 
and to the relations of mortgagor and mort¬ 
gagee a-tygetlicr. It could, though subject 
to corroction on appeal, give possession, and 
did so, riio nioitgagpe thereupon became 
mortgagee 111 possession; and as such ho must 
fiunuiit tu be rodcomod.** 

It seems tons difiiculfc to distinguish 
the facts of the present case from the 
tacts of the case in the Papawima Rao 
V. T Pratapa (13) referred to above. 
Ihe decree with which their Lordships 
were dealing was an executable decree 
and for the purpose of S. 47 the addi¬ 
tion of a clause allowing parties to 
execute makes no difference if the decree 
IS m fact executable. The test applied 
by their Lordships is “what was the 
character of the possession taken under 
the decree” and if the character was 
as mortgagor and mortgagee, their 

Lordships hold that the right to redeem 
followed. 

Reference has been made by the appel- 
lant s advocate to Ilari Ravji v Sha 
Vjurji Ilormasji (14). and it was con¬ 
tended that the decision in that case 
lays down a contrary rule. We do not 
think the facts of that case are similar 
to the facts of the case with which we 
are dealing now. In that case a suit 
was filed by the mortgagees to recover 
t^^gage^ney by sale and a 

66=4-3^. 


' ( wa^ i>a5sed in accordance with 
tboaw ud of arbitrators to the effect 
that 1 1 m‘ defendants were to pay in all 
Fi-. to the jdaintiffs on a date 

wlii.-h would bo fixed and should redeem 
tlm land which till payment was to 
remain in the possession of the plain- 
tilt?. Inis state of things continued 
fr.'ra Sepfember J825 and in 1877 a 
suit was filed to redeem. The Subovdi- 
iiato Judge held that the mortgage had 
entirely merged in the decree and that 
execution was barred. This judgment 
was confiimod by the High Court. 
Tlieir Lcrdshij.s of the Privy Council 
held that as tlic execution of the decree 
was barred, no fresh suit for redemption 
would lie on the rights created by 
the decree. Their Lordships held that 
on the frame of the plaint the plaintiff 
could not fall back on a right to redeem 
the original mortgage as ho in the 
plaint did not seek to redeem the mort¬ 
gage of 180G which on the face of it 
would be barred but for some acknow¬ 
ledgment and no such acknowledgment 
was alleged. Their Lordships left 
open the question v;hether if a proper 
suit wav filed on the original mortgage 
and an acknowledgment was proved so 
as to get over the bar of limitation, that 
suit would be maintainable. In the 
case before us the suit to redeem is not 
barred as it is within 60 years of the 
date of the mortgage. It is clear from 
the facts of the case in Eari Ravji v. 
Shapvrji Eormasji (14) that the suit 
was not a suit to enforce the term of 
the mortgage as to possession and keep 
the rights of the parties subsisting but 
was on the contrary a suit by the 
mortgagee to get back his money. In 
cases where the mortgagee sues to get 
back his money of course the decree 
fixes the period, for payment and pro¬ 
vides either for sale or foreclosure. 
And the effect of the decree is to put 
an end to the relationship of mortgagor 
and mortgagee after the period men¬ 
tioned in the decree and to substitute 
new rights created by the decree. This 
is clearly brought out by the provisions 
of the Transfer of Property Act and 
0. 34, Civil P. C. which relate to mort¬ 
gage decrees. 

This case has been considered by the 
Bombay High Court in Abdul Rajack y. 
Yaman Ganesh (15). That was a suit 
715 ) A. I. K. 1921 Bom. 284=45 Bom. 13^* 
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to redeem a mortgage of 1874. There 
V7as a previous redemption decree of 
1881 the terms of which \Yero that the 
plaintiff should pay the defendant Rs. 
400 with interest by annual instalments 
and that if the plaintiff failed to pay 
any instalment, the defendant should 
take possession of the land mortgaged 
and receive tlie produce thereof in lieu 
of interest and on the plaintiff paying 
the principal amount at the end of any 
fasli year, the land belonging to the 
plaintiff should be returned to him. It 
was contended that the suit to redeem 
was barred by reason of the previous 
decree and reliance was placed.on Hari 
Bavji V. Shapurji JJormasji (14). Sir 
Norman Macleod, C. J. observed : 

‘‘This case belongs to thut nujnerous chss 
oE cases in which the question arisas whether 
the mortgagor is in efiect bringing .a suit to 
execute previous redemption decree, or whe¬ 
ther he is seeking to exercise the right to 
redeem, as a right which was reserved to him 
by the previous decree. On the authority of 
Hari Rivji Chiplenkar Shapurji Horuiaftii 
Shet (14), if the suit must be treated as a suit 
claiming a right to execute the previous 
decree, then un4oubt;‘dly it must be dismissed. 
But if it conies within the Full Bench decision 
of this Court in 2'ani Ba^aran v. Uaribin 
Bhavani Dubai (16), then the plaintiff is 
entitled to succeed. The decision must depend 
entirely on the nature of the decree in the 
previous suit; and the diffiic.ilty in reconciling 
the various decisions lies in the fact that the 
terms of the previous deerso \%iU generally 
vary, nnd further the decision of the question 
may dopeud upon whether the previous suit 
had been brought by the mortgagor or the 
mortgagee.” 

After referring to lain Bagavan v. 
Haribin Bhavani Dubai (16), the learn- 

ed Chief Justice observes : 

”It sseme tome that in the decree in suit 
No 480 of 1881 the right to redeem was reserv¬ 
ed and that the plaintii! is now entitled to 
sue for redemption." 

Applying this test to the present case 
it seems to us that the compromise 
decree far from putting an end' to the 
right to redeem was passed on the basis 
that the mortgage right should subsist. 
We are of opinion that in any view of 
the case the present suit is not barred by 
8. 47 as contended for by the appellant. 

In the view we take, it is unnecessary 
to consider the contentions raised by 
the learned Advocate General for the 
respondents as to the defendants being 
estopped from contending that the 
mortgage is not redeemable by reason 
of the various proceedings we have 


already rofunvd to or the contention 
that the decree in tho suit on the fi'‘cond 
moitgige ohtaiind liy the mortgagees 
on the ha'^is that thu !ir.-;t niui'tgigo 
was subsisting op'‘rat('-5 as vij.^ iiidicihr 
or as an estoppel, or die contention t!i it 
the mortgag''es luvi ig admitted fur 
over the statutory )ieriod of 12 \eivs, 
their possession as being i''ss‘'ssinn 
under the mortgage a fredi Lille l.c 
redeem arises irre-'pective of tlie com¬ 
promise decree. Tlio appeal fails and 
is dismissed with costs. 

P.R.S./v.S. Appeal rZoSHifvW. 
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Ramesam AND Jackson, JJ. 

{Raja) VauritfJdi Bala Ghcn-lri Se- 
khra Vara Prasada Bahadur Gam — 
Appellant. 

V. 

Unnnva Subha<ja Garu and '’Hiers — 
Respondents. 

Civil Appeal No. 218 of 1027; Djcldo l 
on t2th February 192;), from i ilecrej of 
Sub-Judge, Misulipabam, in Original 
Suit No.' 124 of 1925. 

Contract Act, S, 16 (2) (a)—Pleader stand¬ 
ing in fiduciary relation to his clientgid 
proof is expected from pleader to show that 
his client when gifting property had compe¬ 
tent nnd independent advice. 

A pleader standing in a confidential relation 
towards his client cannot entitle himself to 
hold benefits which the client may h.ive con¬ 
ferred upon him, unless ho can show to the 
satisfaction of tba Court that tho client, by 
whom the bcnoiits have been conforrel, had 
cempHcnt and independent advice in confer¬ 
ring them. The Court must be assured that 
the act is one done after fair, s:rioiis and well 
informed consideration : and, knowing bow 
easily its enquiry m.ay be bafiled by, for inst¬ 
ance, a rigid avoidance of full disclosure, it 
will w,itch the transaction with a jealousy al¬ 
most invincible. (C'rt$e Law DUcussed). 

[P 320 C 1 P 321. C 1] 

Advocate General tnidV. Govindachari 
—for Appellant. 

S. Varadachari — for Respondents. 

Jackson, J. —Suit to recover posses¬ 
sion of 18 acres of land. The lower 
Court decreed tho suit and defendant 4 
appeals. 

The Rajah of ChellapaUi had a 
daughter Rajyalakshmamma who had 
^two children, a daughter, Lakshmide- 
vamma and a son, defendant 4. The 
Raja was very fond of bis daughter 
who either from him or her mother re¬ 
ceived property worth three or four 
lakhs. She died in July 1919, and this 


(16) [1899] 16 Bom. 639 (F. B.}. 
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>!,ri 1'ti’uin prop-'i’K' <lovtjlvo'l upon li-‘v 
rji!.s!i:iii ]ov imm.i for wliom, 
t'i.! iiiii :i :m'1 is niiin5'’r. lii]!:- li-‘ wis 
(uliii}' iti in Mirc’i lOiillhe 

Court of '.V>i<ls too!{ ov-jr hi< an’l 

]Mib itiinlcr Ci-; rn I’U-j; mo’ ot of lii-^'^oo. 
It) .fi.lIM' I'.l-Ji ln3 Tit'MI hot'l ilis 

<;on ;iivl ‘’I'lnilson (ImI'MI'I n'; I op 
cl'iiins to tlo' [MO|)erty iieKl hv Ijilcslimi- 
flcviinmi. Tlio 'iO;! rliitn,*! li’i.U-^oo 
IimI.) on ati'l iioos) pi'op-Ttv in 

lUrt'l.ir ; t'lo in Non, settitn* up an 
oral will, rliirn'l t'lo ostit-* of his 
moM)L'r Pi ijyil ikshrnamm i, ini:luiling a 
mitta in (.Ihinglopiit r)i-;!.ri<,-t. P»ofora 
any intiiil suit wa^ lih.'il l)y tho con- 


tcmling pit ties ccrtiin minor ilisputes 
camo to a h ’atl. cnrh as the rngistribion 
of ownorship in Iluilir aivl C'iinglt*[>nb, 
and blio ipi-'stion of i ytu'ccssion cerbifi. 
cibc). Tl)) pliintilf, a First Grade 
rieador, who liad been her grandf.ibhers 
logil adriser, advised rjikshmidevimm-i 
in tiii'sn rnibbers and by S'^ptembar 1921 
hrong'it t'n.MO to a siicwossful conclusion. 
Then in October L921 tliero occurred the 
event which has lei to the present suit, 
and which is best descrihel precisely in 
plaintifT's own words (P. W. No. C): 


“After sooo proconlings enlol fivonnhly 
for Lik^lirni'leviiintna sho sont worl throijgh 
horag^iit P. W. K^o 7 swing tint sli-i wintod 
to give me and Krishna Hio ovoli ‘2) acres land 
andwnshoull takocvch asilodeol. Bnt I 
preferred to tv'ce on) of is acres. Owing to 
some circniiist incea I wanted her to execute a 
Silo deed in favour of defendant o for mo. 
Her gr.mdmo'h^r sent for me and and aak/d 
why I wis not willing to take a sileMeod from 
Lakshmidov.vmina. I said there wis no hurry. 
She said that as fjalcshtnidevarama wis willinn 
to execute a sale deed to me. I may take it. The 
Silo deed is Ex. P I was then.present.” 


This, which is piecol together from 
various parts of plaintiff’s deposition is 
absolutely all tliab be has to say about 
the transaction itself. He does not say 
anywhere that Gikshraidevamraa con« 
suited him in the m.itber, or that he ad. 
vised her. 


The agent, P. W. No. 7, says that 
plaintiff met Likslimidevatnma and ask¬ 
ed for 18 acres of land in Yeddunapudi, 
but the plaintiff does nob himself sug^ 
gest that there was a personal inter- 
view. The L8 acres was nob a deduction 
of the original 25, but a more convenient 
parcel. Likshmidevamma herself has 
nob been called as a witness. Even at 
the time of the trial plaintiff had no 
clear idea why the land was given him. 


lie ^ivs that he never kept accounts 

but «otuc fees were due to him from liv 
ksiimi-lev im;ni, her mother and grand- 

ni('‘her. 

Tiio mother's account would be 
II'. {.flflO or 4,000. He had no definite 
agi'r‘ 0 in-.Mit with Iiikshmidevamma, bub 
ib wi-< after the proceedings ended fa- 
vo)ir.ably that her agent made the offer. 
He h i 1 no legal claim against her for 
the grindfather’s account. She probi- 
i)ly, however, took what was owned by 
him by her mother and grandfather 
into consideration and must have want¬ 
ed to recomiienso liim for being no 
loiigor adviser bo the -;5amindar. He 
cannot say if the document was only on 
account of past services bub there was 
no distinct understanding that ib was 
hisretiiner till the end of the impend¬ 
ing libigation. Ib was impossible to be¬ 
lieve that when plaintiff was acting as 
Lakshmidevamraa’s legal adviser, and 
met her at any rate at the time of exe¬ 
cution, he left everything in a state of 
doubt. The learned Advocate General 
in the course of his argument for the 
appellant estimated the value of the 
property at Rs. 1,000 per annum, which 
was nob disputed. Probably Likshmi- 
dev imma could only convey a life-in* 
beresb, but when the document was exe¬ 
cuted, she was only 29. 

The value of the property was out of 
all proportion to anything that Lvkshmi- 
devamma or her motlior may have owed 
the plaintiff for professional services; 
and as he evidently thought that his 
fees had some connexion with the grant, 
he should have disabused the mind of 
his client on the matter. As he thought 
that she was also taking the Raja’s debt 
into consideration he should certainly 
hav'e told her that against her he had 
no legal claim. If ha supposed that there 
was an idea of retaining his services for 
the future for his own and his clients 
sake she should have come to somo 
precise understanding. He should have 
let his client know whether he was 
taking this life-interest with its inherent 
risks as an acquittance of all his claims 
or whether sunposing that she died 
early, he would still hold her estate ac¬ 
countable. If he thought that 
herself under some obligation to recom¬ 
pense him for losing the zamindats 
practice, he might have told her that bho 
mere fact of his having served her grand- 
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fablior who was in bibter enmity with 
his son, her uncle made it impossible for 
him to be retained, and his helping her 
had little to do with the matter. 

In the plaint he gives as the outstand¬ 
ing reason for the grant the thousands 
owed him by the Raia for work from 
Fasli 1326 to 1330, and the thousands 
owed to him for going to Madras and else¬ 
where. And yet he never told his client, 
as he now freely admits that he hid no 
legal claim against her for the fees due 
from her father. As observed above it 
is not creditable that with matters in 
this state nothing more passed between 
the client and her legal adviser than her 
offer of 25 acres, and his demand for 
18 acres in another's name, with the 
single comment that there was no hurry. 
It is the less easy to admit plaintiff’s 
candour for the fact that he has entirely 
failed to explain why he insisted on this 
grant being in another’s name. lie says 
that he had filed several petitions 
against Lakshimidevamma’s uncle and 
brother and did nob, bhereforj?, like to 
prejudice her cause by tak'ng the deed 
in his own name. But this is meaning¬ 
less. It was quite notorious that he had 
helped the grandfather and Lakshmide- 
vamma, and the fact that she had paid 
him his proper fees would not in any 
way prejudice her. The circumstance 
would only look ugly if the payment 
was out of all proportion either bo the 
service or the legal claims, and that is 
probably why (accepting his own story) 
the moment lie heard that he was to get 
this gift he was so particular in insisting 
that it should be in another’s name. Be¬ 
cause under no conceivable theory wis 
the grant other than an exorbitant pay¬ 
ment to plaintiff, and if setting aside 
the question of fees, it waste be regard¬ 
ed as a mere gift, it would bo asked how 
far this was due to spontaneous genero- 
sity and how far to the fact that plain¬ 
tiff held all his client’s documents, and 
her fortune in the impending litigation 
was entirely in his-hands. 

As a matter of fact the three disput¬ 
ants compromised their quarrels that 
very year by the deed of settlement, 
Ex. 13. Since Tjakshmidevamma has 
not been called as a witness statements 
attributed to her in that document can 
hardly be regarded as evidence but Mr. 
Varadaebari was anxious to found upon 
them for- the sake of the respondent. 


■iiiiirnti \v IS 


Shosiys thoro that l-li''dn.- 
noniinilly cxoctiliv] for ' hj of coii- 
voiiioiico in airidis. Ao 1 an¬ 


other hit of li<’ 11 ^ IV 


iil t’l'.; (.!vi 


of tlio agent r. W. No. 7 : 

“IHw.s iti or IT til •*: i'iiii'iii ni'fiit'; l.i !: 
affc'Ji' h.“r futiir.) :iti i r; i 

Even without atlnso state¬ 
ments as evidence, Init im.-ivly I'Uixn. 
ing the course of spccul I'do is lo whi.-Ji 
plaintiff’s reticence h is drive i the Court 
one might hazird the ginss that Ink- 


shmidevamma raide the plaintiff tiiis 
handsome grant from fear tliat unless 
she put him under a definite ohligition 
her affairs would not prosper. Tliis may 
be the motive for plaintiff’s refusing 
frankly to tell tho Court all that pissed 
between himself and his client, and 
giving by way of suhstibubo a version of 
the transaction so laconic as to seem 
opposed to all common dealing, courtesy 
and sense. But if plaintiff reilly did 
treat his client in the manner that he 
describes and allowed her to mike him 


this grant of land from a false sense of 
obligation and erroneous calculation of 
his dues, his conduct would bo equally 
opposed to the law governing the rela¬ 
tions between-a legal adviser or solicitor 
and his client. 

In this respect, as freely conceded by 
Mr. Vavadiichariar tho law of India does 
nob differ from that of England. Per¬ 
haps tho fullest exposition of the Eng- 
liiih Law on the subi'^ct is to be found 
in the judgment of Vaughan Williams, 
L. J., in IV^n'r/hi v. Carter (l). ilis 
Lordship begins liy quoting Lord Eldon 
in Hatch v. Hatch (2) ; 

“It is almost impossible in tin conrso of tlic 

conooxion of.aStonioy and cli.mt. 

trijs’ioo anrl cestui quo trust thvt trausictioii 
shill s‘aud purporting to bo a bounty fjr t!ie 
execution of uncecodoat duty. Thoro mvy not 
b) a more moral act, one, tint vv(»ii!l do m^re 
credit to a young man beginning tho world, or 
afford a bettor oinon for tho futtiro, than if, a 
trustea having dono his duty, the ceslui quo 
trust, taking it into his fair, serious aud well 
informed considoratioo, were to do an act of 
bounty like this. But tho Court cinnot per¬ 
mit it ; except quito Sitisfiod, that the act is 
that ofnitnro.rocoilacting, ihat in dis¬ 


cussing, whether it is an act of a rational con¬ 
sideration, an act of pure volition, uninnuone- 
od, that enquiry is so easily baf'lod in a Court 
of justice, that iostead of the s^jontaneous act 
of a friend, uninfluenced, it rni^' be the im¬ 
pulse of a mind, misled by undue kindness, or 
forced by oppression ; . . . . and thereioro, if 

Rl)'[T903TlThr27=7rO7Ch7r38-lU 

R. 2:)=5l W. a. 196=87 L. T. 6-24. 

(2) ClBOl] 9 Vos. 292. 
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t.V !' '1; r wi:.-!! trail?lOt-ioas 

a i;ilci'." ilii!'-it invincible, 

! nn.n' -. vl i .i> • r will le.rt its as-'iSt me ■ to 
iri'Vi;’' 

“f.ord I'Mon.” ^'rocoGd"? ^ atighan 

W illiain, u, J.. 

i'! with liiif case of a 

-ii'i it i< [)- rf‘jihlv ['lain tint in th-'ca's* uf a 
I lit r!i-; rule by tin' C I'lrt cf Ivpiity is 

aiucli more s.i'iiijiiMit, i- iii'a'.* absalny. tlnii 
tiie rii!-' that is a['[il; 1 in tli : c.s.- ot a b.irgiiii 
or a Cf’iitiact. Tii ' ipi-j tli-P I ii:> ;-rs*..i ;i l 
Lor.] ElJoii to li' aiiii ininy i- ' ;> -tliit wiivii* 
ov.H- vnu liavo th- S' h iii'.-i iry r.'l ri-'ins ( ni-l in 
tlio [iia.-'-'ir- 1“ t ' liivi vvirli th-pir- 

ticnlar liinciiry r.'liti-:; <■[ and 

i.'li 'ii ), '!, III.nil lit‘'.‘la r.-l 1 is c-s 5 ililislio ■], 
tb’ i- a [‘ic-.Pimp'ic ;i of iiiilnciioo. which 

ur-sr!!n[y,i 'll Will > i ■ ■ ;.s lung as the rel.v- 
ri .... -niah Is tlia'.. nf ^ ib-iC' r and client, con- 

tiiin ■?.Xuw i n.A eaying that the 

...amnti.ni.i.; an irrci'iittablj ^iivsuinp- 

ti'i’i ; I io .1't think th‘t tho cis-.s go that 
aIII I ilo not think that Lord Eldoa 
ni" i.i', • hv diuvn.” 


■'i'.> iny mia.1, all that ho meins is that, so 

1 ny i« this iiduciirv r.’lation continues, so 

long it will i.r) wry diilieuft to support tbo gift, 

and S ' I',ng will the Court refuse to go into 

nii'i di •••;;,-doas as to whether the gift—taking 

the cas.> of a gift by a client to his solicitor— 

Was a gift which was advantageous to the client 

or whether it was not. 1 do notjucau to say 

that, if the gift to the solicitor is manifestly 

on.* which a prudent man would not have 

given supposing the relation of solicitor and 

client to have detcriniuod in hac re, such a 

fact mav not be taken into consideration as 
♦ 

showing that, notwithstanding the detannina- 
tinn of the actual relation .... it is obvious 
that the influence of the solicitor had not 

ceased.So, ou the oth-'r hand, the fact 

that tlio gift is a very trifling gift, or a gift 
made by a mau with so ample a fortune that it 
must have becu trilling to him, is a matter 
which might fairly bo taken into consideration 
in considering whether the influence con¬ 
tinues.” 

Of course, in the present case there is 
DO question whether the relationship 
continued, it admittedly did. and it is 
only to that question that the size of 
the gift is said here to be relevant. 
Where the relationship has continued 
the Court will refuse to go into nice 
questions of advantage. 

It is therefore laid down that the 
Court mu3ti}e assured that the act is one 
done after fair, serious, and well inform¬ 
ed consideration , and, knowing how 
easily its inquiry may be baffled by, for 
instance, a rigid avoidance of full dis¬ 
closure it will watch the' transaction 
with a jealousy almost invincible. What 
has the plaintiff done in this case to 
• show that his client was fairly dealt 
with, seriously treated, well informed, 


or iii'leod helped to any sorb of consider- 
ation ? 

The learned Advocate General has 
cited numerous other authorities, but 
they moiely confirm the principles stat¬ 
ed in this judgment, and there is the 
le.ss need to consider them for the cir- 
ciimsbauccs that no alternative view is 
jiressed on behalf of respondent. Mr. 
Vavadachariar confined himself to com¬ 
bating the cxiramo position taken in 
early cases, that the presumption is un- 
relmttahle, and the solicitor in matters 
like this, must always show that his 
client had independent advice ; neibbor 
of which propositions is advanced on 
the other side. He also quoted an 
obiter dictum of Lord Brougham’s as re¬ 
gards the relationship of solicitor and 
client, which when closely examined 
does not deviate from the direct rulings 
on the subject : 

‘‘A client, for example, -may naturally oute^ 
tain a kindly feeling towards a solicitor by 
whosj assi?tinc9 he has bug bonefitod ; and 
he may fairly and wisely desire to bouefit him 

by a gift.No law that is tolerable among 

civilised men—men who have tho bonefitof 
civility without the evils of excessive refine¬ 
ment aud overdone subtlety— can ever forbid 
such a transaction, provided the client bo of 
mature ago and of sound mind, and there be 

nothing to show that deception was practised, 

or that the .... solicitor availed himself m 
his situation to withhold ‘any knowledge, ot to 
exorcise any induenco hurtful to othersand 
advantageous to himsolf. In a word, standing 
iu tho relation in which he stands to the other 
party the proof lies upon him to shew that be 
has placed himself in tho position of a stranger, 
that he has cut off, as it were, the connexion 
which bound him to the party giving ••• 
that nothing has happened, which might not 
have happened, had no such connexion sub* 
sisted:’’ Hunter v. Atkins {3). 

These observations have little bearing 
on a case where the connexion still 
subsisted, and the gift was admittedly 
in some relation to the solicitors fes* 
and almost it only amounts to saying 
that a solicitor must afford full and sa¬ 
tisfactory proof rebutting the presump¬ 
tion of undue influence. And this is tun 
burden of all the rulings, that the soli¬ 
citor must fully assure the Court tha 
he had fully advised his client : 

“Tho solicitor must prove that 
was fully informed of all the 
understood the transaction and that the • . 
action itself, both as to price and otherwiwi 
was a fair one Allison v. Clayhills (41- 



(3) 1834] 3 Mvl. & K. 113. 

(4) [1908] 97 ii. T. 709. 
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Lord Halsbury observes in Willis v, 
Barron (5) : 

“He was a solicitor too, and ha was her 
trustee. Was he under no duty to his cestui 
qua trust to tell her what her rights were, and 
what the rights were which she was giving up. 
My Lords, it seems to me, I confess, hardly 
susceptible to argument” 

In Liles v. Terry (6) ifc is laid down in 
unequivocal terms that persons standing 
in a confidential relation towards others 
cannot entitle themselves to hold bene¬ 
fits which those others may have con¬ 
ferred upon them, unless they can show 
to the satisfaction of the Court that the 
person by whom the benefits have been 
conferred had competent and indepen- 
dent advice in conferring them. In this 
case Lord Esher holds that the gift is in¬ 
valid ; as is held also in Tomson v. 
Judge (7) where Lord Thurlow, Lord 
Erskine and Lord Eldon are cited as 
ruling that it is not open to the attorney 
to show that the transaction is fair. If 
it be conceded that the modern rule is 
not quite so stringent, it is clear, ne¬ 
vertheless, that the showing of the at¬ 
torney must be particularly full and 
comprehensive. The case law in the 
latter matter has recently been review¬ 
ed by the Privy Council in Inch Noriah 
V. Shaik Allie (8) where Lord Hailsham 
lays down that it is necessary for the 
donee to prove that the gift was the re¬ 
sult of the free exercise of independent 
will ; 

■'The most obvious way to prove this is by 
establishing that tho gift was made after the 
nature and offoct of tbo transaction had been 
fully explained to tho donor by some indc- 
pendont and qualified person so completely as 
to satisfy the Court that tbo donor was acting 
indopendently of any influence from the donee 
and with the full appreciation of what he was 

doing.The fact to 

he established is that stated by Cotton. L. J., 
in Allcard v. Skinner (9) that the gift was the 
spontaneous act of the donor acting un¬ 
der oircumstances which enabled him to 
exercise an independent will. If evidence is 
given of oircumstances sufUcient to establish 
this fact, their Lordships see no reason for dis* 
regarding them merely because they do not in¬ 
clude independent advice from a lawyer.” 

So in this case if the plaintiff had 
proved that he cleared up his client's 

(5) [1902J A. C. 271^71 L. J. Ob7 603=18 T. 
L. R. 602=86 L. T. 805. 

(6) [1896] 2 Q. B. 679=65 L. J. Q. B. 94=44 
W. R. 116=78 L. T. 428. 

(7) [1855] 8 Drew. 306=1 Jur, (n.s.) 683=24 
L. J. Cb. 785=8 W. R. 561. 

8) A. I. B. 1929 P. C. S. 

9) [1887] 86 Ch. D. 145=36 W. R. 251=56 L. 
J. Oh. 1052=57 L. T. 61. ♦ 
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mind as to lior obligations, tho exact 
fees which were owing, and the services 
which ho had rendered in tho jiast or 
would render in tho futun', it would not 
be absolutely essential for him to have 
referred her to independent advice; 
though he would more easily have home 
his heavy burden of [u uof, if he Inul 
taken that course. 

To the same elTect in another Privy 
Council case, Soharah v. Chahah Lintr. 
Lord Haldane lays down that tlio plain- 

tiff : 

“can discharge tho burden incumbent on 
him by showing that the relationship notwith¬ 
standing, the donor knew completely what he 
was doing, and acted of his own completely free 
will. lathe case of a solicitor taking a gift 
from his client this is obviously much more 
difficult to establish than in other cases.” 

The plaintiff’s suit might be dismissed 
on the very short ground that his state¬ 
ment of the circumstances surrounding 
this gift is so perfunctory that it cannot 
b(! accepted as true and, therefore, pro¬ 
vides no rebuttal to the presumption of 
undue influence. Bub upon the large 
assumption that he has made a full dis¬ 
closure of the circumstances, ho must 
still fail, because on his own showing 
he did nothing whatsoever to put his 
client in completo possession of the full 
facts regarding her obligations and liabi¬ 
lities. 

Mr. Varadachari, attempted to excuse 
his client on the ground that the plead¬ 
ings did not apprise him of the case 
which he had to meet but he has no 
legal grievance on that account. Issue 
8 refers hack to tho ground taken 
in para. 7 of defendant 4’s written state¬ 
ment, and there it is definitely stated 
that plaiotiff standing in a fiduciary 
position got lands conveyed to liim in 
another’s name from his client and the 
transaction was not valid. His further 
complaint that though plaintiff delibe¬ 
rately withheld the details of the trans¬ 
action in his examination-in-chief, they 
ought to have been elicited in cross- 
examination deserves no notice. 

Finally, it is argued for the plaintiff- 
respondent that whatever may he the 
rights of this transaction defendant 4 
has acquired no title to challenge it. It 
is conceded that if Lakshmidevamma's 
title to the land in question has passed 
to defendant 4 her right to question the 
benami sale would also pass. But it is 
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argued fcliat the deed of settlement is in 
oQ'oct no more than a surrender of her 
claim I'V Tjalishmidovamma and an 
acknowledgment of defendant -i’s supe¬ 
rior title under the oral will which 
he had set up. Therefore, defendant 4 
in order to resist the plaintitf’s suit must 
set up his own title and cannot rely 
upon any rights flowing from the title of 
Lakslimidevamma to which lie has never 
succeeded. This plea turns upon wlte- 
ther under the settlement deed, Ex. 13, 
the parties intended and effected an 
actual conveyance, or merely provided 
for a mutual surrender of title. Wo 
liave no douhb from a perusal of tlio 
document that a conveyance was inten¬ 
ded- The exact wording is (in para. 7). 
It was jettled that the land measuring 
36.08 a jros . . . together with the rights 
attaciie to it should pass to No. 2 (i. e., 
dofendcint 4) and, at the close of the 
para. a.so the rights of the muchilika 
which was executed in favour of Lak- 
shmidevamma regarding the 36,08 acres 
and which is now in force should pass 
to defendant 4. 

Mr, Varadachari suggested, following 
para, 39 of the lower Court’s judgment, 
that defendant 4 may have been given 
the precise parcel conveyed to the plain¬ 
tiff’s benamidar out of deliberate malice, 
so as to enable him to attack his lawful 
possession. The imputation of malice 
must depend upon the light in which 
the benami transaction is to be regarded 
but the suggestion that there was a de¬ 
liberate intention to attack seems to be 
well founded and if the parties intended 
defendant 4 to take action they would 
presumably also have intended to pub 
him in a position to do so. 

Moreover, it seems obvious that if the 
landlord s right against the tenant was 
transferred, the right of ownership was 
also intended to be conveyed. It is not 
a matter in which case-law is of any 
assistance. Every compromise of this 
Court must be considered according to 
the language of each document, and the 
peculiar circumstances of each case. No 
doubt having regard to the special case 
of a widow alienating property after* 
wards claimed by a reversioner it has 
sometjmes been held that the document 
was no more than an acknowledgment 
of title, and no property was actually 
conveyed: cf. ,Khunni Lai v. Govind 
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Krishna Narain ('10/. But in this case 
it is an undoubted conveyance. The 
learned Subordinate Judge concedes in 
his para. 34 that the document may 
amount to a transfer and reading it as a 
whole and considering its underlying in¬ 
tention. we have no doubt that that is 
the correct interpretation. 

The rest of the judgment calls for no 
special remark except that in para. 24 
the plaintiff’s vague guesses are given 
as his positive version, as though he has 
assured himself that they warranted the 
grant. And the learned Subordinate 
Judge sounds too much in his para. 34 
upon the circumstance that the defen¬ 
dants did nob examine Lakshmidevamma. 
Primarily the plaintiff might have been 
expected to call his client, but since 
neither party has called her, it is idle to 
attempt to obtain her views in the matter 
either by surmise or by secondary evi¬ 
dence. No doubt the learned Subordi¬ 
nate Judge’s difficulty lay mainly in the 
fact that he had no access to the Eng¬ 
lish authorities, and did not know how 
heavily the burden lay upon the 
plaintiff. 

For the above reasons the appeal is 
allowed with costs throughout. 

Ramesam, J.—I agree. 

P.E.S./v.s. Appeal allomd. 

(10) [1011] 33 All. 353=10 I. C. 4f7=38 I. A 
87 (P.C.) 
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Walsh, J. 

Ibramsa Rowtker —Defendant—Peti* 
tioner. 

V. 

Muhammad Esuf i^ow^/lcr—Plaintiff 
—Respondent. 

Civil Revn. Petn. No. 653 of 1928, 
Decided on 24th April 1929, from order 
of Sub-Judge, Tiruvarur, D/- 20bh March 
1928. in I. A. No. 24 of 1926. 

(a) Civil P. C,. O. 6 , R. 17-Aroendmenl 
setting up new case should not be allowed. 

An amendment which in effect allows tho 
plafntiff to set up a new casein contradiotion 
to that set out in the plaint should not be al* 
lowed. 19 W.R. 12 (P.C.) T. 284 and 

11 Bar. L. T. 246, Rel. on;.26 L.W. Short NoUs 
92, DiH. [P 325 0 U 

(b) Civil P C., S. US-Material irregu¬ 
larity by granting amendment that sb®** 
not have been granted—Revision lies. 

The High Court will interfere in revision 
a matter of procedure where the Court ha 
acted with material irregularity by 8^*“**°® 
leave to amend % plaint, ^where such le* 
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should not have been granted. A. I. B. 1927, 
Lah.llyRd.on. [P 325 C 1] 

7. C. Seshachariar and N. B, Ra- 
ghavachariar —for Petitioner. 

K. S. Desikan~iov Respondent. 

Judgment. —This is a revision peti¬ 
tion against the order of the Subordi¬ 
nate Judge of Tiruvarur allowing an 
amendment of the plaint in A. S. No. 68 
of 1925, which came up before him on 
appeal from 0. S. No. 309 of 1923, be¬ 
fore the District Munsif of Tiruvarur. 
The suit was tj redeem certain proper¬ 
ties in the possession of the defendant. 
The plaintiff’s case was that he pur¬ 
chased this property from one Subbiah 
Pillai under a sale deed dated 9th Octo- 
her 1923 (Bx, B.) and that this Subbiah 
Pillai was the reversioner to the estate 
of one Veera Pillai, whose widow had 
enjoyed the property after her husband’s 
death and had executed the mortgage- 
deed in question, The defendant set up 
the case that he had purchased the pro¬ 
perty from one Swaminafha Pillai the 
great-grandson of Veera Pillai’s grand¬ 
father. From the genealogical tree filed 
by the plaintiff, it was obvious that his 
vendor, Subbiah (P. W. No. 4) was one 
degree more remote from the last male- 
holder, Veera Pillai, than two other 
persons Ramasami and Ayya Pillai men¬ 
tioned therein. The evidence of P. W. 
No. 3 was to the effect that Ramasami 
was the nearest agnate at the death of 
Veera Pillai’s widow, Muthachi and that 
he performed the obsequies at her death, 
and P. W. No. 4 the vendor expressly 
stated that he himself did not assert his 
rights at Muthachi’s death, because Ayya 
Pillai, a preferential heir was alive. 
The trial Court disbelieved the relation¬ 
ship of the defendant’s alleged vendor, 
Swaminatha Pillai, and gave the plain¬ 
tiff a decree, from which an appeal was 
preferred to the Subordinate Judge. It 
does not appear to have been argued be¬ 
fore the District Munsif, though it was 
perfectly clear from the genealogy filed 
by the plaintiff and from the evidence of 
P. Ws. 3 and 4 that plaintiff’s ven- 
dor, Subbiah Pillai was not the next re¬ 
versioner to Veera Pillai, the last male- 
holder of the property. On this point 
being taken in appeal, the plaintiff ask- 
ed for leave to amend his plaint to show 
that Subbiah Pillai got his title from 
Ayya Pillai and Ramasami. This was 
allowed and.the present revision peti¬ 


tion is against the order allowing the 
amendment. 

It is argued that the effect of the 
amendment is to allow the plaintiff to 
set up a new case in contniclicbion to 
that set out in the plaint. It is aigued 
on the other side that bho amendment is 
merely giving a more detailed account 
of how the plaintiff’s vendor, Suhbiali, 
acquired his title. It should ho noted 
that in the plaint Veera Pillai is dis¬ 
tinctly stated to bo the last male holder 
and the recital in the sale deed by Sub¬ 
biah Pillai to the plaintiff is that the 
vendor, Subbiah Pillai, is the next 
reversioner. These are perfectly specific 
terms the meaning of which is well- 
known and it seems to mo that it is to 
change both the plaintiff’s title and 
cause of action to say now that Veera 
Filial was nob the last male holder nor 
Subbiah Pillai bis next reversioner. 
Although the Code of 1908 has given 
greater latitude with regard to the 
amendment of plaints, the Privy Conn- 
cil ruling in Gopee Lai v. Sree Chand- 
rolee Buhooji (l) has not been affected. 
Their Lordships there laid down that 
they cannot : 

“ depart from the rule which has always 
prevailed that a maa must recover according to 
hia allegations and his proofs. It would not 
enable their Lordships to allow.an en¬ 

tirely new case to be now brought forward be¬ 
fore them, which is not even set up or hinted 
at in the plaint.” 


On behalf of the petitioner, Pethasari 
v. Sendamarai Ayi (2) and Maung Tha 
So V. Mating Lu Pe (3) were quoted. In 
the former of these, it was held that the 
plaintiff who had claimed certain pro¬ 
perty under the title of a widow’s estate 
could nob change that title into one of 
the widow’s sridbana property. In 
Maung Tha Soy. Maung Lu Pe (3) it 

was held that the plaintiff who set up 
title as a son adopted kritbima could 
nob change that into a title as a son 
adopted apatittba. On the other side 
are quoted L. P. A. No. 112 o/1925* de¬ 
cided 22nd November 1927 and B, 
Satyanarayana v. S. Venkata Tirumala 
(4). The facts in the latter case are not 
given. I have carefully perused the 
judgment, which I have called for, in 


(1) I. A. Sup. Vol. 131=311 B. ] 
W. B. 12=3 Sar. 217 (P. C.) 
,2) [1911] 8 M. L. T. 284=3 I. ( 

3) [1917] 11 Bur. L. T. 246=41 

4) A. I. R. 1925 Mad. 794. 


391=19 

749. 
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tiio fornior ca>G and I tliink ifc is distiii- 
guishal'lR from tlm present. In that 
case, jtlainiitT 1, •.vho claimed the pro¬ 
perties, allej’ed that they belonged to 
one Vasu Pattar who died leaving three 
daugiitos. tliat-at tlie tiujo the last of 
the daughters died, plaintit! I’s fatlier 
was the nearest reversioner alive and 
lliat on his death he himself and defen¬ 
dants 9 to 11 became entitled to tlie pro¬ 
perties. The contesting defendants 1 to 
4 alleged that at the time the last of the 
daughters died, tiio reversioner was not 
plaintiff I's fatdicr but the plaintiff 1 
liimself together with defendants 9 bo 11 
and two other persons from whom 
defendant 1 had taken an assignment of 
his rights. These two persons applied 
to the Court to be made parties. They 
claimed that they were also reversion¬ 
ers hut denied having assigned their 
rights to defendant 1. Issues were 
raised and the suit was tried on the me¬ 
rits and it was decided that plaintitT and 
defendants 9 to 11 were not exclusively 
entitled to the property but that plain¬ 
tiff, defendants 9 to 11 and defendants 
12 and 13 were the reversionary heirs. 

On appeal, the learned District Judge 
considered an amendment of the plaint 
was necessary but subsequently he came 
to the conclusion that an amendment 
should nob bo allowed and, therefore, 
reversed the first Court's decree and 
dismissed the suit. An appeal against 
his decision having been dismissed, the 
matter came up, on Letters Patent Ap¬ 
peal. Their Lordships held that from 
the time when the two persons men¬ 
tioned as additional reversioners by 
defendants 1 to 4 were added as defen¬ 
dants 12 and 13, the suit should be treat- 


the question whether the amendment 
should liave been allowed. It appears 
to mo that this case reported in 26 
L. ir. Short Notes, p. 92. is a peculiar 
one and different in several vital res¬ 
pects from the present suit. In the first 
place the plaintiff was in that case on 
the contentions raised by the defendants 
themselves a direct reversioner on Vasu 
Pattar’s death. His admitted title was 
actually a more direct one than that 
which beset up. In the second place, 
the Court found that, from the time 
when defendants 12 and 13 were added 
the suit related to the es^te of Vasu 
Pattar and nob of plaintiff’s father. 

These elements are altogether wanting 
in the present case. The plaintiff de¬ 
rives his title solely from his vendor 
Subbiah Pillai. It is not for me to say 
here whether he can succeed on bis 
plaint if unamended. It is not the point 
before me, bub when it is argued that he 
might simply have claimed from Sob- 
biah, without detailing the latter's 
title it is almost certain that the defen¬ 
dant would in that case have called for 
specific information as to Subbiab’s 
title. 

The plaintiff cannot have a better 
title than his vendor. If Subbiah had 
filed the suit, as the next reversioner to 
Veera Pillai, it seems to mo perfectly 
clear that be must have been non-suited 
as the genealogy filed and the evidence 
would show that he was not the next 
reversioner. This differentiates the 
case entirely from that in 26 L< 1^* 
Short Notes p. 92. where the plaintiff 
was actually the next reversioner him¬ 
self and not his father through whom be 
claimed. To allow an amendment of 


ed as one relating to the estate of Va^u this sort would, I think, open the door 
Pattar and nob to the estate of plaintiff's to most dangerous consequences. 
father and that as a fact it was so treat- happens in this case that it is the genea- 
ed by all the parties and tried as such logy filed by the plaintiff himself and 
and that the only question before the and the evidence of his own witnesses 
Court was whether the plaintiff was which shows that his vendor is not the 
entitled to the larger share that he in next reversioner to Veera Pillai as be 
the first instant claimed or only to the states, and it is also true that the defeu- 
lesser share, if defendants 12 and 13 danb’s case has not been believed bJ" 
should also be allowed to participate the trial Court. Nevertheless, i** 
in the property. They also found that difficult to see if an amendment of tb6 
the suit was not liable to be, dismissed, plaint were allowed in a case libe 

because no formal amendment of the how it could be lefused even whero^bfl 

plaint had bean made. The point whe- existence of a nearer reversioner tb*o 
ther the present suit must be dismissed, the person through whom the pla*® ^ 
if the plaint is not amended, is not claimed title had been proved by 
before me and I am only concerned with defendant. Even in the present 



1930 VeNKATARAMAYYA v. Ind. Indust. Bank (Sundaram Chefcty, J.) Madras 325 


supposing ib were proved in trial after 
the amended plaint that the plaintiff’s 
vendor Subbiah never succeeded even to 
the two nearer reversioners, would it 
be open to the plaintiff then to ask for 
a fresh amendment of the plaint to show 
that his vendor Subbiah, had title to 
the property through adverse possession 
’or in some other manner ? I am of opi- 
inion that the proposed amendment dis¬ 
tinctly alters the cause of action and 
that it is nob correct to say that it mere¬ 
ly supplies additional details, I do not 
think, therefore, that it should have 
been permitted. The High Court will 
interfere in revision in a matter of pro¬ 
cedure where the Court has acted with 
material irregularity by granting leave 
bo amend a plaint, where such leave 
should not have been granted : vide 
Prem Das v. Gokal Chand (5). 

The revision petition w'ill be allowed 
with costs and the order allowing the 
4imendment of the plaint set aside. 

_F. R.S./v.s. _ Petition allowe d, 

ib) A. I. R. 1927 Lab. 71. 
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Sundaram Chetty, J. 
[Nidamarthi) Venkataramayya — 
Plaintiff—Appellant. 

V. 

Indian Industrial Bank Ltd., CaU 
cutta —Defendant—Respondent. 

Second 'Appeals Nos. 77 and 78 of 
1926, Decided on 2nd September 1929, 
against decree of Sub-Judge, Rajah- 
mundry, in A. S. Nos. 195 and 196 
of 1924. 

Companiet Act S. 100 — Director men¬ 
tioned in proapectus retiring — No notice 
given to allottee of abarea — Allottee of 
aharea ia entitled to refund of money. 

^ybera before allotment of shares in a 
limited company two of the directors men¬ 
tioned in a prospectus retired and the fact of 
retirement was not ^communicated to the 
allotted of Bbares. 

Held -, that the allottee of the shares would 
bo entitled to rescind the contract of alldt- 
xnent of shares and claim a refund of the 

Scottish Petroleum 
Co. (1881) 17 Cfc. 878 ; Re, Kent County Ooi 
Light and Coke Co., (1901) 95 A. T. 756, Foil. 

[P 826 C 2^ 

G. Lakshmanna —(or Appellant. 
Judgment. —These are,connected ap¬ 
peals. The plaintiff is the appellani 
in each appeal. The defendant respon¬ 
dent is the Industrial Bank, Limited ; 
but there is no appearance for the bani 
in both these appeals. The suits filed 


by the plaintiffs are for the refund of 
the moneys paid by them to bho de¬ 
fendant l)anlc on account of the shares 
which they agreed to take in pursuance 
of alluring prospectus issued by the 
company. The plaintiff's case is that 
the contract between them and the de¬ 
fendant was vitiated l)y fraud and mis¬ 
representation, that there was no* valid 
allotment of the shares and that they 
are entitled to rescind the contract and 
claim the refund of the moneys wiili 
interest at 6 per cent per annum. The 
learned District Munsiff in a lucid and 
able judgment discussed the questions 
at issue at great length and found that 
the plaintiffs aye entitled to a decree 
for refund of the moneys with interest. 
The lower appellate Court reversed the 
decrees of the first Court but on a peru¬ 
sal of its judgment, I am constrained 
to observe that it missed the vital 
points in the case and proceeded to 
determine the issues on what seem to 
be somewhat irrelevant considerations. 

The main contention urged on be¬ 
half of the appellants is, that two of 
the directors mentioned in the pros¬ 
pectus are said bo have retired even be- 
fore the allotment of shares, that the 
plaintiffs agreed to bake the shares in 
the company on the faith of the repre¬ 
sentations made in the prospectus which 
entitled them to believe that these two 
important gentlemen would continue to 
be the directors in tlio usual course, 
and that, if the facts of their resigna¬ 
tion had only been communicated to 
them, as ib ought to have been done, 
before the allotment of sliares, they 
w'ould have rescinded the contract and 
claimed the refund of the moneys sent 
by them. It is an admitted fact that 
in these circumstances no notice of the 
resignation or retirement of these two 
directors was given to the plaintiffs 
after the issue of prospectus and before 
the actual allotment of shares. The 
suppression of this fact is alleged by 
the plaintiffs to be something which 
would amount to fraud in the eye of the 
law, justifying them in going back on 
their offer and claiming a refund of the 
moneys. In the course of the corres¬ 
pondence, ib is even admitted by the 
defendant company in their letter 
dated 16th March 1922 : vide Ex. 20 
that as regards the change in the direc- 
torate before allotment, the plaintiffs 
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v/cre certainly entitled to notice, but 
tlipy r^o.fc up an acijuiesconce on the part 
of tile iilaintil't's to justify their refusal 
to refund the amount. On this ques- 
tion, there is the distinct authority of a 
leadin.t* .case leported in itV, Sc'Uiish 
Petroleum Co., (1) {Anders'-n's case). 
The (acts in that case apj>ear to be on 
all fours with the facts of the present 
case. In that case, a subscriber for 
shares in a company received a letter 
of allotment and at the same time a let¬ 
ter informing him that two of the four 
directors named in the pro.spectus had 
retired. On the verv same dav lie 
wrote to the company stating that he 
aj-plicd for shares on the faith of those 
two gentlemen being directors and 
asked for the caficellation of the allot¬ 
ment and removal of his name from the 
register of shareholders. AVhat the 
duty of the company in such circum¬ 
stances would be is clearly stated in 
the following passage in that judgment: 

“ I do not think there was when the pros¬ 
pectus was issued, because it was.believed that 
Mr. Gibson and Mr. Ross would act ; but when 
the company found that these gentlemen 
would not act, they were bound to issue a new 
prospectus containing other names, and to in¬ 
form those who had applied for shares, that 
before the allotment was made other directors 
had been appointed and then it would bo for 
the applicants for shares to say, under those 
circumstances, whether they would adhere to 
their offer or would withdraw it. ” 

The learned Judge in that case pro¬ 
ceeded to say, that the directors ought 
to have said that they wpuld give the 
japplicants the option of withdrawing 
jwhen the state of things on the faith of 
which they made the application no 
longer existed. Any persistence on the 
part of the company in refusing the op¬ 
tion of withdrawing would be an un¬ 
justifiable thing in the opinion of the 
learned Judge. In ^the present case, 
what happened is exactly as stated 
above. To the same effect is the deci¬ 
sion reported in Be : Companies Acts 
1862 to 1900 ; Be : Kent County Gas 
Light and Coke Co. (2). Under similar 
circumstances, it was held that the 
Ishareholders were entitled to rescind 
the contract following the observation 
in Lindley’s book on Company Law 
which is as follows : 

B,3,n application for shares is made on 
the faith of a statement which is true when 

(1) [1881] 17 Oh. D. 373=a50 h. 3. Ch. 269= 
29 W. R. 872=43 L. T. 723. 

(2) [1907] 96 L. T. 756. 


made but which is not true when the shareg 
are allotted the applicant may refuse to take 
them. ” 

In view of these clear principles of 
law it cannot be said that the plaintiffs 
are not entitled to rescind the contract 
and claim a refund. It is a pity that 
tho lower appellate Court lost sight of 
tliese principles, though they were 
adverted to in tho first Court’s judgment. 
The fact that subsequent to the forma¬ 
tion of the company after allotment of 
shares, there is every likelihood of a 
change in the directorate, has no bear- 
ing on the present question, because 
until the allotment of the shares, the 
plaintiffs have a right to withdraw 
their offer, if there should be any breach 
in the terms of the contract published 
in the prospectus. On this point alone 
the plaintiffs would be ^'entitled to the 
relief asked for by them. 

It is unnecessary to consider the 
other questions as regards the validity 
of the allotment of shares made by the 
defendant. If that allotment is found 
to be invalid or ultra vires, that would 
only be another ground for giving a 
decision in plaintiff’s favour. In the 
result, these second appeals are allowed 
and the decrees of the Court of first 
instance are restored with costs in all 
the Courts. 

P.R.S./v.s. -Appeals allowed. 
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Ramesam and Jackson, JJ. 

N. Puruskottama Bao —Defendant-^ 
Appellant. 

V. 

(Mullavarapu) Bam Bao another 
—Plaintiffs—Respondents. 

Appeals Nos. 256, 267 and 363 of 1927, 
Decided on 4th April 1929, from decree 
of Sub-Judge, Nellore, in Original Suit 
No. 43 of 1925. 

^ (a) Hindu Law—Partition — Minof" 
Minor is incapable of exercising intention 
separate—Minor is separated from fanniy 
only after decree—Therefore property ®* 
minor son dying pending suit by his elder 
brother as guardian vests in father by 
survivorship. 

A minor is incapable of exercising the id 
tention to separate by himself; the next 
does it for him. If the Court thinks fit 
allow partition on beholf of the minor, td 
minor becomes divided; but until the deer 
is passed the minor’s interest is not 
from the rest of the family. Where, ’ 

a minor dies after the institution of P®*"” ,1. 
suit brought by his elder brother acting as n 
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friend, his share vests in his father by survi¬ 
vorship. [P 327 0 2] 

(b) Hindu Law—Alienation—Father—Ante¬ 
cedent debt—No preiiure—Alienation it 
binding on son- 

A father can certainly sell joint property for 
discharging antecedent debts even in absence 
of pressure: A. I. R. 1923 All, 535, P-iss. from, 

[P 328 C 1] 

K. V. VenJcatasubramania Atyar — 
for Appellant. 

B. Somayya—lox Respondents. 

Ramesam, J.— These three appeals 
are filed against the judgment in 0. S. 
No. 43 of 1925 on the file of the Subor¬ 
dinate Judge’s Court of Nellore. The 
original plaintiffs were two brothers. 
The first was a major and the second a 
minor appearing by his elder brother as 
next friend. Plaintiff 2 died during the 
pendency of the suit. Defendant 1 was 
their father, defendant 2 was the brother 
of defendant 1 and the other defendants 
were the alienees of defendants 1 and 2. 
Defendant 8 was the special receiver ap¬ 
pointed in the insolvency proceedings in 
connexion with the insolvency of defen¬ 
dant 1 who became insolvent while the 
suit was pending. The suit was filed to 
declare that the partition between defen¬ 
dants 1 and 2 in 1915 was unfair and 
therefore not binding on the plaintiffs, 
to set aside certain alienations made by 
defendants 1 and 2 and also for a parti* 
tion tof the shares of plaintiffs 1 and 2 
and recovering possession of them. The 
Subordinate Judge found that the parti, 
tion of 1915 was fair and binding on 
the plaintiffs and on that footing gave a 
decree to' plaintiff I for partition and 
possession of his share of the properties 
that were allotted to his branch. Appeal 
No. 256 was filed by the receiver (defen* 
dant 8), Appeal No. 267 was filed by 
plaintiff 1 and Appeal No. 363 was filed 
by one of the’alienees, the alienation in 
whose favour was declared not to be 
binding 'on the plaintiffs. We will now 
take up these appeals in order. 

In Appeal No. 266 the only point 
raised by defendant 8 is that provision 
should be made in the decree for the 
discharge of defendant 2*8 debts out 
of the joint family properties and 
that the decree for partition should be 
only of tbe rest of the properties that 
remained after provision is made for the 
payment of the debts. Defendants 
filed a written statement in the Court 
below saying that as the main object of 


the suit was to have tho partition of 
1915 and tho alienations mailo by ilofon- 
dant 1 declared invalid and to liavo 
them set aside and -not a partition lict- 
^Yeen defendant 1 and his sons, tho 
validity and binding nature of tho dcl)ts 
cannot bo gone into in this suit. Appa¬ 
rently, at tho time when issues were 
framed with reference to this allega¬ 
tion the parties did not think it neces¬ 
sary to raise an issue relating to tho 
debts. The result was that all tho 
parties and tho Subordinate Judge 
thought that no inquiry about the debts 
was necessary and the decree passed 
does not make any provision for any en¬ 
quiry and the preliminary decree is a 
pure decree for partition. Now defen¬ 
dant 8 wants such a provision to be in¬ 
serted. We think it is too late. After 
all, the creditors do not suffer by our 
refusing to adopt the course suggested 
and it does not injuriously affect the 
interests of any parties. This appeal is 
therefore dismissed with costs. The 
receiver may pay the costs and take 
his own costs from the estate of the 
insolvent. 

In Appeal No. 257 plaintiff 1 is the 
appellant. He argues that he never in¬ 
tended to separate from his younger 
brother but his object was that he and 
his younger brother should be separated 
from his father and therefore he was 
entitled to two-thirds of the properties 
that were allotted to his branch or at 
any rate half of them and defendant 2 
half. We think that both these conten¬ 
tions are not w'ell founded. Plaintiff 1 
being a minor, is incapable of exercising 
the intention to separate by himself. 
The next friend does it for him. If the 
Court thinks fit to allow partition on 
behalf of the minor, one .can well say 
that the minor has become divided; but 
until the decree is passed one cannot 
say that the minor’s interests are divi- 
ded from the rest of the family. Plain¬ 
tiff 1 has divided from the rest of the 
family. The result is that plaintiff 1 
went out of the family and plaintiff 2 
remained with the family, and conse¬ 
quently the share of plaintiff 2 vested 
in defendant 1 by survivorship. The 
Subordinate Judge is right in his con- 
elusion. This point therefore fails. 

The second point argued for plain- 
tiff 1 is tbftt the ftlienatioQ io favour 
of defendant 6 was nominal. We 
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think tint tlio SuhorJinate Judga is 
right in the coin-lu^ion ho arrived at. 
Ilis reasons ar>^ given in para 11 ot' his 
judgment with which we agree. The 
third point is that the partition oi iOlo 
was reallv unfair. Here also we agree 
with the conclusion of the Suhordinate 
Judge. The result is Appeal Nn. 207 
also fails and is dismissed wit!i costs. 
Some grounds are taken against rosi)on- 
dent 3. So far as that item is concerned 
respondent .3 will be entitled to get 
costs i)roportionate to tliat item. The 
other respondents will get their propor¬ 
tionate costs, i. 0 ., proportionate to their 
interests. 

Ajj^ioal No. 3()3 of 1927 is by defen¬ 
dant 0 . Ilis sale deed is Ex. 0. It was 
letlectod for the piirp-ose of discharging 
■the prior mortgage debt under Ex. 1. lb 
is also not disputed that the considera¬ 
tion for, the sale-deed was paid in dis¬ 
charge of the mortgage debt as the en¬ 
dorsement on the deed shows. The 
ISubordinate Judge following the decision 
)in Bandhu Ram v. Ham Kishun Sonar 
1(1), has held that there was no pressure 
!for tlio sale and therefore the sale was 
inot binding on the plaintiffs. Whatever 
may be the law as to the right of a 
manager to sell when there was no 
ipressure, a father can certainly sell for 
discharging antecedent debts as hero. 

,There is no ciuestion about the existence 
|of the antecedent debt or of the fact of 
.its having been paid off. We do nob 
[agree with the decision in Bandhu Ram 
V. Ram Kishun Sonar (1). We allow 
this appeal and hold that this sale is 
binding on the plaintiffs. We direct 
that this item be exelnded from parti- 
tion. Defendant 5 will have his costs 
in appeal and in the Court below. 

P.R.S./v.s. Appeal allowed. 

(1) A.‘L K. 1923 All. 535. ’ 
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Pandalai, j. 

Suhramdnia Chettiar and others — 
Appellants. 

V. . 

Angappa Asari —Respondent. 

Appeal No. 53 of 1925, Decided on 
30bh April 1929, from appellate order 
of Disb. Judge, Salem, D/- 7bh October 
1924, in Misc. Civil Appeal No. 14 of 
1924. 

Limitation Act, Art. 181-Striking off on 
statistical or administrative ground^AppU- 


cation for judicial relief does not amount to 
judicial disposal. 

Th^ closing or striking oR on statistical or 
ii'liuinistr-itiva grounds an applicition for 
judicial roliof doiS not amount to judicial dis¬ 
posal of it.uil for tba puroosss of limitation 
ail applic.itioii so struck off must bi regarded 
as pending. [P 329 C 2] 

R. V. Sesha Aynangar—ior Appellant. 

L. S. Veeraraghava Iyer —for Respon¬ 
dent. 

Judgment,—This second appeal is 
from an order to deliver property to an 
auction purchaser in execution. The 
sale took place in 1917. Its confirma¬ 
tion was opposed but it was confirmed 
on 5th March 1919, by the appellate 
Court. From that time onward fora 
period of more than 10 years the purcha¬ 
ser has been attempting to get posses¬ 
sion. In the fourth and last application 
dated 28th September 1923, he was met 
by one of the three sons of the deceased 
judgment-debtor by the plea of limita¬ 
tion under Art. 180, Lim. Act. The firet 
application for possession was dated 
15bh November 19L9. An order was 
made for giving possession on that appli¬ 
cation bub not carried out owing to the 
obstruction of the daughter-in-law of the 
judgment-debtor and so the application 
was treated as “closed”. The second 
application dated 15bh December 1919, 
was for removal of obstruction and pos¬ 
session but removal of obstruction could 
not be ordered or possession given on 
account of the pendency of obstruction 
proceedings followed by a suit filed by 
the obstructor during which the purcha¬ 
ser was prevented by an injunction a.nd 
by reason of a stay order from the High 
Court in Civil Revision Petition No. 1919 
filed by the judgmenb-debtors against 
the order confirming sale. Before those 
proceedings were closed, however, the 
application was itself treated as closed. 
The third application was made on 12bh 
October 1921, after the termination on 
31sb August 1922, of the obstructors 
suit 0. S. No. 287 of 1920. This appli¬ 
cation was returned to the applicants 
vakil for representation with the certi¬ 
ficate of the sale in one week. This was 
not done as the vakil who got back this 
application was in custody for a long 
time afterwards. On his release tha 
petition was re-presented by another 
vakil on 20bh July 1923, with the sale 
certificate on behalf of the 
with another application bo excuse tn 
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delay in re-presentabion caused by the 
above circumstance. The -Munsif by 
his order dated 24bh November 1923, 
declined to excuse the delay but allowed 
in the meanwhile a fourth application 
dated 23th September 1923, to be filed 
as a continuation of, the first and second 
application and it is this which the 
judgment-debtor’s son now says is time- 
barred as it was filed more than three 
years after the confirmation of the sale. 

The District Munsif held that in the 
circumstances stated above the first 
application can be treated as “closed” 
•only for statistical purposes as the order 
for delivery made on that application 
was not carried out merely on account 
•of the resistance of third parties and 
that the application, dated 28bh Sep¬ 
tember 1923, was a continuation of the 
previous proceedings. He, therefore, 
ordered delivery of possession to be 
given on Ist March 1924. One of the 
three sons of the judgment-debtor ap¬ 
pealed to the District Judge. He held 
that the application of 28th September 
1923 should not be treated as a revival 
of the earlier proceedings because the 
third application dated 12bh October 
1921, must be held to have been dismis- 
-sed as it was not re-presented in time 
and the application to excuse delay was 
refused. But the learned Judge upheld 
a preliminary objection taken on hehalf 
•of the auction-purchaser that the appeal 
to him was incompetent as the question 
in dispute did not arise between opposite 
parties or their representatives and, 
therefore, do nob fall within S. 47, Civil 
P. G., and, that, therefore, no appeal lay. 
The judgment-debtor’s son .has filed the 
second appeal. 

Two questions were argued : (1) that 
the view of the lower appellate Court 
that no appeal lay to him was incorrect 
and (2) that the application for posses¬ 
sion was barred under Art. 180. I do 
nob propose bo deal with the first con¬ 
tention as in my opinion there was more 
than one application for possession made 
within three years of the confirmation 
■of the sale pending undisposed of before 
the Court sufficient to support the Dis¬ 
trict Munsif’s order. The first three 
applications were clearly made within 
three years of the date of the confirma¬ 
tion of the sale. On the first applica¬ 
tion an order for possession bad been 
made bat not carried out owing to no 


fault of the inirchasor. To close such 
an application because the order made 
could not be immediately carried out on 
account of ol>st)‘iiction only moans tdiat 
the execution of the order had ncco^savily 
to he postponed not that the a]>plication 
is dismissed. Treating such a matter as 
“closed” can only ho for statistical juir- 
poses. Similarly the second aiqilication 
for removal of obstruction and for deli¬ 
very of possession could not he dealt 
with finally -as the ohstriietor’s suit in¬ 
tervened and an order could only ho 
passed after it terminated and the in¬ 
junction against the purchaser was dis¬ 
solved. To “close” such an application 
on account of the pendency of other pro¬ 
ceedings before the termination of which 
final orders could not be passed has no 
other meaning than that consideration 
of the matter is postponed and pending 
such consideration the application is for 
statistical purposes closed. The fact 
that the tliird application was not re¬ 
presented in time and that the Court 
refused bo excuse to delay, in ro-presen- 
tabion of that petition does nob mean 
that it was dealing with the previous 
two applications which were judicially 
undisposed of, because even before 24bh 
November 1923, the date of the order 
refusing bo excuse the delay in re-presen- 
tatioD of the third petition, the present 
or fourth application to continue the 
proceedings under the first two applica¬ 
tions had already been filed on 28th 
September 1920, and it was disposed of 
only on 2nd February 1924 the date of 
the order now under appeal. I cannot 
agree with the learned Judge when he 
says that the first application was not 
merely closed for statistical purposes. 
He has said nothing about the second 
application. It is well recognii^ed that 
closing or striking o9 on statistical or 
administrative grounds applications for 
judicial relief do dot dispose of them judi¬ 
cially and that for purposes of limitation 
they must be regarded as still pending. 
The appellant has absolutely no merits 
and the appeal is dismissed with costs. 

P.B.S./VB. App eal dismissed, 
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Anantakbishna Ayyar, J. 

{Kantipudi) Ramayya —Appellant. 

V. 

Garapati Ramayya —Respondents. 
Second Appeal No. 1739 of 1925, De- 
cided on 27tb March 1929. 
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Hindu Law — Succession— Dancing; gli ( 
cannot by custom inherit property of her 
husband Dauf^hter of such girl inheriting 
her father's estate cannot plead custom 
about taking p roperty absolutely. 

No ciisconi aiiHuig (l.iiiciijg pirls could ordi- 
n.n'ilv provide for a cis-e fd a danciug girl sne- 
cccling to thv properties of her husband !»•?- 
cause the' v'rv idea is that the " (lancing 
cirU” di> mitinirry and do not have legal 
husbiitils whose propertks they could ‘‘in- 
li' rit.” A daughter of such girl cannot, there- 
fore, inherit her father’s propsvtv ahsolntdv. 

[p :-’30 c 1, 

Advocate-General—ioY Apiiellanfcs. 

S. Varadacharinr — ioY Re.'?ponilenbs. 

Judgment.--Dofendants o to 8 are 
tho aiipellanfcs in this second appeal. 
Defendants L to 1 are the daughter's sons 
of Seotharamudu on whose death Ganga* 
lahshmi his widow took possession of 
these properties. In the case of an 
ordinary family governed by Mitakshara 
Law tlio presumption will be that 
Gangiilakshmi had only a life-estate 
(widow's estate) in the properties that 
came to her on the death of Seebha- 
ramudu. The appellants, that is, de¬ 
fendants 5 to 8 who are the alienees 
from Gangalakshmi and her daughters 
Rattama and Narasamma, set up a cus¬ 
tom in tho family of the parties by 
which in the properties inherited by a 
female, she would have absolute rights. 
The plaintiff claims as vendee from the 
daughters’ sons, namely defendants 1 to 
4. Under the ordinary Hindu Law tho 
plaintiff as purchaser from the daugh¬ 
ters’ sons would he entitled to the 
property on the death of their mothers, 
namely daughters of Gaugalaksbmi. It 
is upon the appellants who claim as 
purchasers from the widow and her 
daughters to prove that they got an ab¬ 
solute interest in the properties. 

The learned advocate for the appel¬ 
lants contends that by virtue of a spe¬ 
cial custom, his vendors were absolutely 
entitled to the property. All that is in 
evidence in this particular case is that the 
family of Gangalakshmi, Rattamma and 
'Narasamma originally belonged to danc¬ 
ing women caste. But whatever might 
be the position of affairs before Ganga¬ 
lakshmi, it is clear that, Gangalakshmi 
left off her profession and married 
Seetbaramudu, and it is by virtue of 
that marriage and as heir of Seetba¬ 
ramudu that Gangalakshmi claimed 
right to these properties. No custom 
among dancing girls could ordinarily 
provide for a case of a dancing girl suo- 
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feeding to the properties of her hnsbandj 
because the very idea is that the " danc¬ 
ing gills ” do not “ marry ” and do not 
have “ legal husbands” whose proper¬ 
ties they could ” inherit.” Therefore, 
it is not likely that there would be any 
such custom as is set up on behalf of 
defendants 5 to 8, Objection is, how- 
ever, taken by the learned advocate for 
the appellants to the statement made 
by the learned Subordinate Judge at 
p. 2, namely : 

“ wc have hero the important fact that the 
women of this family have not been carrying 
on t.hcir caste profession and were leading 
married lives." 

Therefore, the custom that exists in 
the family should nob be held to be not 
binding upon them and it is complained 
that the lower appellate Court has not 
disposed of the case in a satisfactory man¬ 
ner. I am not, however, clear that the 
learned Subordinate Judge has in any 
way misdirected himself in the disposal 
of the appeal. But whatever that may 
be, the onus is really upon the appel¬ 
lants to prove the custom set up by 
them. On questioning the learned ad¬ 
vocate for the appellant to point out to 
me the evidence that has been let in to 
prove the alleged custom he admitted 
(and very properly) that there is no 
such legal evidence at all in this parti¬ 
cular case, as would prove a custom. 
That being so the finding on the first 
point raised before the Court is correct. 

The second point raised is that the 
alienation evidenced by Ex. 1 under 
which the appellant's claim should be 
upheld because it was an alienation 
made not only by the widow Ganga¬ 
lakshmi but also by the next rever¬ 
sioners, namely, her daughters Rattan)' 
ma and Narasamma. It is argued th^ 
because the next reversioners also joined 
with the widow in making the aliena¬ 
tion, therefore, there is a presumption 
that the alienation was for binding pur* 
poses, and that the onus will be 
the ultimate reversioner to prove tha 
the alienation was not binding. lo “hi 
particular case there is the fact that t 
next reversioners who joined in the alio 
nation are Rattamma and Nnrasan^ 
who too had only life-estates, 
without pursuing this point 
may say that we have got in this c 
the finding of fact by both the o 
Courts, on a consideration of a 
circumstances and the evidence 1® 
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the case, that no necessity for the ali¬ 
enation (Ex. 1) has been made out. 
That being so, no question of presump¬ 
tion arises. The finding has been ar¬ 
rived at having regard to all the evi¬ 
dence let in in the case. I think that 
finding is binding upon me in second ap- 
peal, and consequently I think there is 
nothing in the second point raised by 
the learned advocate for the appellants. 
This being my view on both the points 
raised on behalf of the appellants, I 
think the second appeal should be dis¬ 
missed, which I hereby do, with costs. 

P.R.S./v.B. Appeal dismissed. 
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Full Bench 

Kumabaswami Sastri, Ctjrgenven 
and Walsh, JJ. 

In re, Karutkaswami Serrai—Peti¬ 
tioner—Accused. 

Criminal Revn. Case No. 941 of 1928, 
Grim. Revn. Petn. No. 681 of 1928, Be- 
cided on 22nd October 1929, from judg¬ 
ment of Sess. Judge, Ramnad, in Crim. 
Appeal No. 19 of 1928. 

^ (2), 256 and 

257-Secunly proceedings — Right of ac- 

recall for cross examinations is 
under S. 257 and not S, 256. 

An accused person who has been called upon 
to give Bocurity for good behaviour, has no ab¬ 
solute right fo recall prosecution witnesses for 
cross-examination under S. 25G, but ho has a 
right under B. 257 : Case law discussed. 

[P 335 C ll 

(b) Criminal P. C., S. 112-'‘Order in writ¬ 
ing setting forth substance of the informa- 
Uon received” is equivalent to charge — 

CrlminalP.C.S. 117(2). 

a charge need be framed” in 

a. 117 (2) can only mean that no occasion can 

nils m ft charge because under 

In secu- 

■=‘“''8® ‘aken 

•IWM oUha ll? iP* “‘“"S (otth the sub- 
«.nc. el the Inlormillon received" preecribed 

Ke ke reed over to 

.tthrjjh tb? a°de°.^ ’’It “ ». “^de, .nd 

ehould pleed to It It teeemkl..®”'?^® he 

pror„‘t.r‘ot 

-isatr.'” 

N. S-Jlani tor the Public ■ Prosecutor 
lor the Crown. 

Order of Reference. 


The first is that the notice served on his 
client did not conform to iiio ictjuiio- 
ments of S. 112, Criminal P.C, A'"«nniirg 
that it did not, the defect seems to nu; 
to have been cured by the fact that ho 
was supplied with a coi'y of the ciiarge- 
sheet. The next raises a more dil'liciilt 
question. The petitioner during the en¬ 
quiry, asked the Mgisatrato to re-‘;um- 
mon some of the witnesses against him 
for further cross-examination hut his 
request was refused. Mr. (liant argues 
that, by virtue of suh-S. (2), S.. 117, Ci i- 
minal P. C.. the whole of the proccduro 
applicable to a warrant case is applicablo 
to a case of this nature. I have been 
referred to no authority of this Court 
that bears directly on the point. Indeed 
in the course of a long expeiience as a 
Magistrate, I have never come across a 
case in which it was even suggested to 
me that the accused in a security en¬ 
quiry had the right now claimed. There 
are two decisions by other High Courts 
which directly negative it. One is Chin- 
tamon Singh v. Emperor (l). The other 
is Bija V. Emperor (2). I should be pre¬ 
pared to follow these decisions but for 
certain observations that occur in E. 
Venkatachinnat/ya v. Emperor (3). 

The question that had to be decided 
was whether the accused in a security 
case was entitled under S. 250 (a), Crimi¬ 
nal P. C., to demand that the witnesses 
against them should be re-summoned 
and re-heard, when there was a change 
of magistracy. The decision was that 
though the subsection very clearly re¬ 
fers to a trial and not an enquiry, they 
were so entitled. With great respect, it 
seems to me somewhat difficult to recon¬ 
cile this view with the view expressed 
in other decisions of this Court as to the 
distinction between a trial and an en¬ 
quiry. That, however, is a question that 
does not arise here. What is material is 
that two of the Judges, Ayling and 
Coutts-Trotter, JJ., expressed the opi¬ 
nion that the whole of the procedure 
pverning warrant cases, was attracted 
by S. 117 (2), Criminal P.C., to enquiries 
m security cases of the kind I am now 
considering. The matter is of conside- 


waer ometereiice. (9\ k i ^ « 

the petitioner raises two points of law. 280 ^ 1 ’.!).^^®^®'* i?w.n1 
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ral'le impoi'biiico aiul. in view of the 
oliilor ilicta in the ca-^e in E. Venkata- 
eiiiivii’ninii V. Emperor i'i), 1 think that 
the followinf' question should he re- 
feire;! to a i>encli: 

‘‘I‘5 :ui ricc-iis«-fl pors-.n, wljo Ins boon called 
upon to j’ivi''cnri’;- for gool l>-liaviour cn* 
to tlio I'Cnoflt of S. Crimiiuil P. C. '?" 

1 may add tliat, as pointed out in 
ChintiiM-n Sinoh v. Kmpernr {'■]), the 
object of S. 2')() is to give the accused 
an oi'poi tiinity of (urtlier cross-examina¬ 
tion directed oxiuessly to the case cm- 
hodiod in tiio charge, which seems to ho 
superlluous where, as in security cases, 
the precise charges against him arc known 
to him hefor<' thcemiuiry begins. 

Anantakrishna Aiyar, J.— I agree 
that the question stated l)y my learned 
brother should he referred for the deci¬ 
sion of a I’lill Hench. 

Opinion ; 

Kumaraswami Sastri, J. — The 

•question referred to us for decision is : 

“Is an accused person, who has been called 
upon to give security for good bf'haviour, enti¬ 
tled to the benefit of S. 250, Criminal P. C. ’ 

The sections dealing with security for 
good behaviour are contained in Chap. 8, 
Criminal P. C. 

Section 110 empowers the Magistrates 
enumerated therein to require a person 
liabitually addicted to the commission 
of otfonces mentioned in Cls. (a) to (c) to 
show cause why he should not bo ordered 
to execute a bond with sureties for his 
good behaviour for such period not ex¬ 
ceeding three years as the Magistrate 
thinks fit. 

Section 112 provides that, where a 
^lagiscrate deems it necessary to require 
any person to show cause, he shall make 
an order in writing setcing forth the 
substance of the information received, 
the amount of the bond to be executed, 
the term for which it is to bo in force, 
and the number, character and class of 
sureties required. 

Section H3 says that if the person in 
respect of whom an order has been made 
is present in Court, it shall be read over 
to him or explained to him if he so de¬ 
sires. 

Section 114 says that if the person is 
not present in Court, a summons should 
be issued calling on him to appear. 

Section 115 requires the summons or 
warrant to be accompanied by a copy of 

the order made under S. 112 and to be 
delivered to the person. 


Then comes S. 117, the section which 
proscribes the mode of enquiry. It says 
that when the person appears in Court, 
the Magistrate shall proceed to enquire 
into the truth of the information upon 
which action has been taken and take 
further evidence as may appear neces¬ 
sary. 

Clause (2) runs as follows : 

“Such inquiry shall bo made, as nearly as 
«may he practicable wbera the order requires 
security for keeping the peace, in the manner 
h -reinaftor proscribed for conducting trials and 
recording evidence in summons cases; and 
where the order requires security for good be¬ 
haviour in the manner hereinafter prescribed 
for conducting trials and recording evidence in 
warrant cases, except that no charge need be 
framed.” 

The form prescribed in Sch. 5 'for the 
summons to be issued under S. 114 runs 
as follows : 

“Whereas it has been made to appear to me 
by credible information that (then the sub¬ 
stance of the information is set out) * 

* you arc hereby required to attend in 
person (or by a duly authorized agent) (on a 
date specified in the form) to show cause why 
you should not be required to enter into a bond, 
etc.” 

So that Chap. 8 provides for the proce¬ 
dure to he adopted till the enquiry opens 
and S. 117 says that where the order 
requires security for good behaviour the 
enquiry shall be made as nearly as prac¬ 
ticable in the manner prescribed for 
conducting trials in warrant cases. 
Turning to the mode prescribed for the 
trial of warrant cases which is provided 
for in Chap. 21, S. 252 provides for the 
discharge of the accused if no case is 
made out by the prosecution witnesses. 

Section 254 enacts that if the Magis¬ 
trate is of opinion that there is ground 
for presuming that the accused has com¬ 
mitted an offence, a charge should he 
framed. 

Section 255 requires that the charge 
should be read and explained to the ac¬ 
cused and that he should be asked whe¬ 
ther he pleads guilty or has any defence 
to make and empowers the Magistrate 
to convict the accused if he pleads 
guilty. 

Under S. 256 if the accused refuses t 
plead, or does not plead, or claims to M 
tried, then he has to state . 

period mentioned in the section whethe^ 
he wishes to cross-examine any, and, 
so, which of the witnesses for the perse¬ 
cution whose evidence has been ' 
If he says he does so wish, the witness 
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named by him shall be recalled, and, 
after cross-examination and re-examina¬ 
tion, if any, they shall be discharged and 
the evidence of the remaining witnesses 
for the prosecution shall next be taken, 
and, after cross-examination and re-exa¬ 
mination, if any, they also shall be dis¬ 
charged and the accused shall then be 
called upon to enter upon his defence 
and produce his evidence. 

Section 257 runs as follows : 

“(1) K the accused, after ho has entered 
upon hia defence, a|)[)lies to the Magistrate to 
issue any process for compelling the attendance 
of any witness for the purpose of examination 
or cross examination, or the production of any 
document or other thing, the Magistrate shall 
issue such process unless ho considers that such 
application should he refused on the ground 
that it is made for the purpose of vexation or 
delay or for defeating the ends of justice. Such 
ground shall be recorded by him in writing : 

Provided that, when the ‘accused has cross* 
examined, or had the opportunity of cross-exa¬ 
mining any witness after the charge is framed, 
the attendance of such witness shall not be 
compelled under this section, unless the Magis¬ 
trate is satisfied that it is necessary for the pur¬ 
poses of justice. 


the trial really commences from the 
point where notice has hecMi given to 
him to show cause which contains the 
substance of tho information and whieli 
must bo treated as eiiuivalont to a cliarge 
though not tlic charge itself. In this 
view effect can he given to all tho pro¬ 
visions and under S. 250 the cross-oxa- 
mination of the witnesses should take 
place as if witnesses examined for tho 
prosecution are witnesses examined after 
a charge has been framed. 8. 257 would 
apply where for any reason ho wants to 
recall and cross-examine the prosecution 
witnesses, the Magistrate having a dis¬ 
cretion to refuse an application if lie is 
of opinion that the application is mado 
for the purpose of vexation or delay. 

It has been argued by Mr. Gi-ant that 
all that S. 117, Cl. (2), says'is that no 
charge need be framed and that conse¬ 
quently if a Magistrate chooses to frame 
a charge, then there will be really two 
charges, one contained in the notice and 
the other in the charge framed. I find 


(2) The Magietrate may, before summoning 
any witness on such application, require that 
his reasonable expenses incurred in attending 
for the purposes of the trial be deposited in 
Court;’ 

Under S. 258. the Magistrate has to 
record the order of acquittal if he finds 
the accused not guilty, and if he is guilty 
to pass sentence according to law. 

Section 259 refers to the procedure to 
be adopted if the complainant is absent 
and the case is compoundable. 

Now it is obvious that under Chap. 21 
the Magistrate can frame a charge at 
any stage of the prcteecution case. He 
18 not bound to wait until all the prose¬ 
cution witnesses have been examined, 
ihe sections following S. 254 pi'esume 
that a charge has been framed and are 
only applicable on that basis. They also 
refer to offence and to acquittal. 

provisions of 
18 framed but the 

the Magistrate proceeds ex parte until 
lb comes to the stage of sending notice 

securitr^r against whom 

secunty IS required. Then under 8 112 
the Magistrate gives tho substance of 
the information received and the par- 
tioularsas to the bond, and then the 
trial begins. 

:^ading the provisions of Chaps. 8 and 
eqnired to give seonrity is concerned. 


IV auiiuuiu uu bUo lJUW 
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can, having regard to the provisions of 
Ch, 8, frame any charge such as is con¬ 
templated by Ss. 221 to 223 in Chap. 19. 
The words “no charge need be framed” 
really mean that the charge shall be 
dispensed w'ith because in tho very 
nature of things it is not possible to 
frame a charge with the particulars en¬ 
joined by Ss. 221 to 223. 

It is also argued that a party cannot 
know exactly for what he is tried until 
all tl e witnesses have been examined 
and it may be necessary for him to cross- 
examine the witnesses and that it would 
be a great hardship if the opportunity 
given to him by S. 256 is not given. 
Treating it as a mere question of hard- 
ship, I think S. 257 provides for all 
reasonable requirements. The Magis¬ 
trate is bound, if he refuses the applica¬ 
tion, to state in writing that in his 
opinion the application is made for th e 
purpose of vexation or delay or for 
defeating the ends of justice. Except 
for that reason the Magistrate is bound 
to issue process and therq is no reason 

‘o abused 
the Magistrate is still bound to issue 

RhT'r ‘fobservations 
ol Shadi Lai J., Ahmad Bakhsh v 

^eror (4), that it ther e is no hardshb 
P.wi'R.^mjor"® I-C-676=58. 
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tothi' other ])cU'ty under S. 2S7 it is 
desirabl': '’■hat proceedings under Chap, 
lil should not be unduly delayed. 

The view 1 take is amply supported by 
authority. 

in Chintani'-n Sinfih v. Emperor (1) 

Rami>ini and Sharfuddin, JJ., observed ; 

" N'.' under S. 117, •. rimiiial P. C., tho 

ciKjUu-y into bid livelihood cas^s should be 
nvvdo i'^ n .-.udy as may lie practic.ible iu the 
manner [iroscribcil for conducting trials and 
recording evidence in wirraiit cases. Bat we 
do not think that the provisions of S. •2jG, 
Criminal P. C., indie ite that the p'rson called 
upon to show cause under S. 110, Criminal P.C. 
has a right-to furihec cross-examine the pro¬ 
secution witnesses under 6. 2 ')^. Crimiiiil P. C. 
inasmuch as the providons of this section relate 
to c 1305 where a foim il charge as required by 
S. 231 has ii-en drawn up and the accused has 
b'-eii cillod upon to meet that charge. In cases 
under S, 110, Criminal P. C. the order of the 
Alagistrate under S. il2, Ccimiuil P. G. is 
equivalent to a charge. The object in giving 
the suhstinco of the information in an order 
under S. 112, Crimiaal P- G. is that the person 
called upon to show cause may clearly under¬ 
stand the matter that he has to meet in his 
defence, and a Magistrate has no power to go 
beyond the requirements of bis order under 
S. 112, Criminal P. C.” 

In Bija v. Emperor (2), it was held 
that a person against whom proceedings 
have been taken under S, 110, Criminal 
P. C., has no right to further cross-exa¬ 
mine the prosecution witness under 
S. 250 of the Code. Sir Shadi Lai, C. J., 
refers with approval to Ckintamon Singh 
V. Emperor (1). 

In Ahmad Bakhsh v. Emperor (4), 

Shadi Lai, J., observed : 

“ In security cases the order passed by the 
Magistrate under 3. 112 is equivalent to a 
charge in a warrant case aud the person against 
whom the order is made is fully aware of 
of what is alleged against him. The evi¬ 
dence is thereafter recorded in bis presence 
and he has every reasonable opportunity of 
cross examining the witnesses. There is 
cousequontiy no conceivable reason why he 
should be allowed the right of a second cross- 
examination and why he should thereby prot¬ 
ract the proceedings unnecessarily. The 
reason which underlies the rule as to double 
cross-examination in warrant cases is entirely 
absent here and the principle of cessente 
ratione lerjis, cessat ipsa lex is fully appli¬ 
cable." 

The learned Judge follows the view 
taken in Ghintaman Singh v, Emperor 
(1) and dissents from the view taken in 
Emperor v. Lansha (5). 

Mr. Grant has referred us to Venkata- 
ohinnayya v. Emperor (3). The ques¬ 
tion there for determination was whe- 

(5) [1910] 4 Bur. L. T. 24=9 I. 0. 468=12 Or. 

Xj* j. 89* 


ther S. 350 (1), proviso (a), Criminal 
P. C. which refers to change of magis¬ 
tracy during the pendency of a trial and 
the right to have a de novo trial applies 
to security proceedings and the Pull 
Bench held it did. In dealing with the 
question, however, there are observa- 
tioiis of Ayling and Coutts-Trotter, JJ. 
to the effect that the accused had a 
right under S. 256 to recall the prose¬ 
cution witnesses. These observations 
are in my opinion obiter dicta as the 
learned Judges were not there dealing 
with the right now claimed. 

Keference has also been made to Em¬ 
peror V. Lansha (5) which is a case de¬ 
cided by the Chief Court of Burma and 
where it was held that S. 256, Criminal 
P. C. is applicable to proceedings under 
S. 110 by virtue of the provisions of 
S. 117, Cl. (2) of the Code. There is no 
reference to any authorities, and this 
case is dissented from in the case 
reported in Bija v. Emperor (2). 

In Emperor v. Tirlok (6) Boys, J., 
after refening to the provisions of S. 
117 and the provision that no charge 

need be framed, observed ; 

" The reason for the exception is obvious. 
What is cquivalont to a charge has already 
been framed in the order served upon the ao- 
cused in accordance with 3. 112,” 

The learned Judge then goes on to 
deal with Ss. 254 and 255 and observes 
that at any stage of the proceedings the 
Magistrate, if he is prima facie satisfied 
that there is a case against the accused, 
may interrupt proceedings for the pur¬ 
pose of asking the 'accused whether he 
pleads guilty or whether he has any 
defence to make and that if he does so 
and the accused wishes to defend, 
then the accused can recall for cross- 
examination witnesses examined up to 
that stage and if the Magistrate does 
not do so bub waits till all the prosecu¬ 
tion witnesses are called, the accused 
can, when be is asked if he wishes to 
defend, ask for the recall of prosecution 
witnesses. It seems to mo that if the 
notice under S. 112 is equivalent to the 
charge aud if when that notice is read 
to accused he has the option of either 
executing the bond or denying his lia* 
bility to do so, there is no necessity for 
the Magistrate interrupting proceedings. 
He cannot again issue a notice under 
S. 112 and there is no analogy to s 
Magistrate in warrant cases frat nio^ j 

16) A. I, R. 1927 All. 660=50 All. 71. 
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charge when only some of the prosecu¬ 
tion witnesses are examined and then 
going on with the rest of the prosecu¬ 
tion evidence. 

I prefer to follow the view taken in 
Chintaman Singh y. Emperor (l), Ahmad 
Baksh y. Emperor [i] andi Bija v. Em¬ 
peror {2) and would answer the refe¬ 
rence by stating that in security pro¬ 
ceedings where the other side wants to 
recall any prosecution witness he has 
no absolute right to do so under S. 256, 
Criminal P. C., but has a right under S. 
257 of the Code. 

In this case it appears that the Magis¬ 
trate rejected that application to ‘re¬ 
summon on the ground that S. 256 does 
not give the accused that right. He 
has not applied his mind to the question 
whether it is necessary in the interests 
of the accused that the witnesses should 
be re-summoned nor does he state that 
he considered the application was one 
made for the purpose of delay. Whether 
this would be a ground for interference 
is a matter entirely for the Bench to 
decide. 

Curgenven, J. —In deciding whether 
he right co recall prosecution witnesses 
for cross-examination, given by S. 256, 
Criminal P. C., can be claimed under S. 
il7 m security proceedings, it is of assis- 
tance to consider why the right is given 
in the trial of a warrant case. Two 
answers are possible : 

(1) The charge shows the accused, 
perhaps for the first time, precisely 
what he has to meet. The first cross- 
examination may, therefore, have been 
conducted in some measure under a mis- 
caxen impression. 

(2) Answers elicited from later prose¬ 
cution witnesses necessitate the further 
Questioning of earlier ones. 

If the right had been given on ground 

rlaf have been 

noted to the stage immediately after 

^ charge may be framed 
Wore the examination of the prosecu- 
n witnesses is completed. It would 
jave been fixed at the close of the 
Proseousion evidence. The fact that the 

mi®? at which the right 

exercised is the stage at which 
® ®ha*rg6 is framed supports the view 
oai! charge and right are related as 
ma J effect, and therefore no charge 
p- *Jht, There is no such right in 
V ooeedings where no charge is framed, 


e. g., sumfiions cases, sessions trials, 
civil suits. 

If the right is allowed in procoodings 
under S. 117, it must bo on a loss quali¬ 
fied basis than in a warrant case. W(^ 
must hold tliat it is oxorciseablo in all 
instances after all tlio witnesses for the 
prosecution have boon oxamined. In so 
holding, instead of moroly applying 
warrant procedure “as nearly as may bo 
practicable,” we should bo going beyond 
it and conceding a right which it does 
not confer. We should ho creating an 
inflexible rule in security cases wiiore no 
such inflexible rule exists in warrantcases. 

I agree with my learned brother 
Kumaraswami Sastri, J., that the words 
No charge need be framed” can .only 
mean that no occasion can arise for 
framing a charge; because under S. 221 
(1) every charge shall state the offence 
with which the accused is charged. In 
security proceedings the place of charge; 
is taken by the . order in writing sett-' 
ing forth the substance of the infoima-' 
tion received” prescribed by S. 112. 
This order has to be read over to the 
person in respect of whom it is made,' 
and although the Code does nob provide' 
that he should plead to it it resembles 
a charge in that it must contain a state¬ 
ment in abstract of the prosecution case. 

In Venkatachinnayya v. Emperor (3), 
the question for decision, so far as we 
are cow concerned, was whether in 
security proceedings for good behaviour 
the effect of sub-S. (2), S. 117, Criminal 
P. C., was to render applicable the pro¬ 
visions of Ch. 21 of the Code, dealing 
with warrant cases, and those of Ch. 25, 
in so far as they deal with the mode 
of taking or recording evidence in such 
cases, or whether the subsection attrac¬ 
ted the provisions of all sections of the 
Code which are applicable to warrant 
cases. The Pull Bench had not to decide 
which of the provisions of Ch. 21, should 
be deemed to be inapplicable, so that 
any observations made upon that ques¬ 
tion were clearly obiter. I do nob 
myself think that Ayling, J., in selecting 
S. 256 as what seems to have been a 
random illustration, meant that in his 
view its provisions had necessarily to be 
enforced. All that he says is that 
8. 350 is as much a matter of procedure 
as the right to have prosecution witnes¬ 
ses recalled and cross-examined con¬ 
ferred by S. 256. Accordingly there was 



330 Madras In rr, KaRUTHASWAMI 

no groimO for tlispiiting the a/^'plicability 
of S. .;G0 i[i(M''ly I'ccaiii-e it occnned 
eNewlieio in fclio Co-lo. Tlie line ol 
rca!?oninj^ is not vitiated l)y the circum¬ 
stance that the itrovisions of S. ‘JitO, 
altliongli a matter of procedure and 
therefore prima facie ai'plicahle. may, 
on special f-rounds. he found incompati- 
hle with t!ie method of conducting a 
security inquiry. The observation of 
Contts-Trotter, J.. (as ho then was), that 
the whole of the inoceclure in a warrant 
case must be adopted, was clearly no 
more than a generalisation. 

1 agree with tlie answer to the refer¬ 
ence ]iroposed hy my learned brother. 

Walsh, J.—I agree that the order 
calling on a person to show cause 
why he should not execute a bond 
to be of good behaviour is “equivalent 
to a charge” and there is ample autho¬ 
rity for this position. It is impossible 
to frame a regular charge for several 
reasons. In the first place it is doubtful 
whether a person called on to show 
cause in such a case is an "acccused.” 

In Jhoja Shuih 7. Qtieen-Empresft {7), 
it was held that he was: but in Hoperoft 
V. Eniper^r (8) more cautious language 
is used that “ho stands in the position 
of an accused person” and finally in 
Bino<h Bc’iari Nath v. Emperor (9), it 
was held tiiat ho was not an accused 
person so that Jhoja Singh v. Queen- 
Emprois (7), must bo held to have been 
overruled. Queen-Empress v. Mona 
Puna (10), does not deal with a case of 
security for good behaviour. No doubt 
Queen-Empress v. Mutasarldi Lai (11), 
remains and Coutts-Trotter, J., in E. 
VenkatachinnaijyaY. Emperor {B), seems 
to incline to the same view’. 

Secondly, it is doubtful if there is any 
offence". In E. Venkatachinnai/ya v. 
Emperor (B), Ayling, J., romarted on 
p. 523 that no “offence” is involved in 
an enquiry under Ch. 8 of the Code and 
Coutts-Trotter, J., (as he then was) says: 

"If he cannot bo said to be "charged" with 
an offence it is at least sought to be proved 
against him that he is a person with criminal 
or undesirable propensities." 

I agree with my learned brothers in 
interpreting the words “ No charge need 
be framed” as meaning that no occasion 


(7) 

1896' 

m 

28 Cal. 493. 

(8) 

1909’ 

86 Oal. 163=11. C. 737=13 0, W. 


N. m. 


(9) A.I.R. 1924 Cal. 392=50 Cal. 985. 

(10) [1892] 16 Bom. 661. 

(11) [1898] 21 All. 107={1898) A. W. N. 185, 
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can aviso for framing a charge. If the 
order under S. 112, Criminal P. C., 
wliich is equivalent to a charge is not 
a charge there is no stage at which or 
process by which it can become any. 
thing more. Neither evidence in sup¬ 
port of it nor the Court’s opinion that it 
is prima facie proved by the evidence 
tendered can enable anything else to be 
framed than an order under the terms 
of 8. 112 and the Code does not contem¬ 
plate two identical charges in the same 
case. I agree with my learned brother 
Curgenven, J., in his classification of the 
two reasons why a right to recall and 
cross-examine prosecution witnesses is 
given in a warrant case and I would say 
that Ss. 256 and 257 seem to me to 
deal respectively with those two rights. 
The right to cross-examine when the 
person first knows exactly what the 
charge against him is, is absolute and is 
dealt with under S. 256. It extends 
not to all the prosecution witnesses but 
only to those examined before the 
charge is framed and the Court may 
frame a charge at any stage. It does 
nob mean as we should have to hold 
that it moans if we accepted Mr. Grant s 
argument, a right to recall and cross- 
examine all the prosecution witnesses. 

The right to recall and cross-examine 
earlier witnesses owing to what may be 
said by later ones is qualified and is 
dealt with by S. 257. As the equi¬ 
valent to a charge” is framed under 
Chap, 8 before any of the prosecution 
witnesses are examined the absolute 
right of recall cannot arise for the firet 
purpose, but the qualified right for the 
second purpose does exist. It may be 
noted that Chap. 8 seems to be some¬ 
what defective as it does not expressly 
provide for an examination of witnesses 
called for the defence and the only 
form of summons given in the Appoodu, 
Sch. 5, is with regard to giving security 

for keeping the peace. . . 

The balance of authority is certain y 
against a right of re-eall and cross-exa¬ 
mination of the prosecution witnesse 
under S. 256 (1). The remarks relied on 
in E. Venkatachinnayya v. 
are obiter. Although the 
us does not mention S. 2571 agree 

we should answer the ^5 hro- 

manner proposed by my learned 

tbers. 5 

p.R.S./v.s. Reference anstoerea. 


1930 


VeNKATARAMAYYA V. VeNKATAI'I’AYVA 


Madras 


A. I.R. 1930 Madras 337 

Anastakrishna Aiyar, J. 
[Devavarapii) Venkataramayya —Do 
fendant—Appellant. 


{Devavarapu) Venkatappayya and 
others —Plaintiffs—Respondents. 

Second Appeal No. 2853 of 1927, De¬ 
cided on llth April 1929, from decree of 
SabJudge, Bezwada, in Appeal Suit No. 
96 of 1926. 

(a) Hindu Law — Reversioner — Proof of 
title—Onus of proving that property belongs 
to last male holder is on reversioner. 

The oaus of proving that the property claim¬ 
ed by the reversionecg was the property of the 
last male holder is heavily upon the plaintiffs. 
There is no presumption that any property in the 
possession of a Hindu widow or Hindu female 
was the property either of her husband or of 
any male ancestor: 26 Cm. 871 (P. C.) and 31 
L. .r. 655, Poll. [p 337 C 2] 

^(b) Evidence—Appreciation of—Cummula- 
*ff®ct of relevant evidence, and not 
P**®® evidence, should be considered. 
The proper and satisfactory w.iy of appre¬ 
ciating evidence is to consider, not whether 
each piece of evidence proves the case by itself, 
but to consider the cumulative effect of all 
the relevant items of evidence adduced in the 
81 All, 412 {P,C.),Foll. [P 318 C 2] 
G. Lakshmana and K. Kameshwara 
liao—lor Appellant. 

0. Rama Rao—ior: Respondents. 
Judgment. —Defendant 2 ii the ap¬ 
pellant before me. The plaintiffs, four 
in number, filed the original suit for 
pirtibion and delivery of four out of 
seven shares in the property described 

in the plaint schedule, which the plain- 

iQB allege belonged to one Chandrayya, 
he last male holder. Chandrayya died 
p 1876 leaving a widow Punnamma. 
^unnammi died on 24th March 1924, 
present suit for partition was 
ttled on2nd May 1924. Defendant 4 

fk , ^®®^hnt8 i and 2 are cousins of 
e. plaintiffs and are according to the 
Paintiffa the other three shavers who 

to the other three shares 
he property as reversioners to the 
of 9haDdrayytt. 

he main pleas of the appellant, who 
defendant 2 in the lower Court, 
the properties did not belong 
L j and that defendant 2 

Ok. j ^ adopted to Chandrayya after 
|v I ^^yya’a death by his widow. Both 
wwer Courts held against the defen- 
5* J" up by defendant 2, and the first 
has been reiterated before me 
Both the lower Courts heW 
^be validity of the adoption and 
ld!)n vr/iQ t. AA 


that question is not before mo in second 
appo.al. 

The substantial ground taken in second 
appeal iieforo mo iiy the learned advo¬ 
cate for the appellant Mr.ljakshmaiiixa is 
this. Tho onus of proving that the pro¬ 
perty claimed by the revursioners was 
the property of tlio last male liolder is; 
heavily upon tho plaintiffs. There is no 
presumption that any property in the 
possession of a Hindu widow or Hindu 
female was the property of either her 
husband or any malo ancestor. I agree 
that this proposition could not possiblyj 
be contested. The leading case on the: 
subject is the decision of the Privy Coun-' 
cil in Dewan Run Bijai Bahadur Singh 
V. Indarpal Singh (l), where their Lord- 
ships had to consider the case of a Hindu 
widow in possession of large pro lerties. 
It was proved in that case that t le ]ms- 
band was very rich. The privy Council 
held that the fact that tlie husband was 
rich did not in any way go to prove that 
the property in tho possession of the 
widow was tho pvoporLv of the husband. 
The privy Council held that the onus of 
proof was on tho reversioners, and he 
had to prove that the property claimed 
by him was property belonging to tho 
estate of the last malo holder as rover- 
sionor to whose estate, he claims the pro¬ 
perty. This decision was followed by a 
Bench of this Court, consisting of Spen¬ 
cer and Srinivasa Iyengar, JJ. In 
Vikrama Dei Garu v. Vikrama Deo 
llaharajuhujarui2), whore their Lord- 
ships went further and observed tliat 
the presumption that a person in posses¬ 
sion of property is tho owner and ab¬ 
solute owner thereof applied equally to 
Hindu women also. It is therefore clear, 
that the onus in the present case lies 
heavily on four plaintiffs who, as rever¬ 
sioners, claim their 4/7th9 share of the 
suit properties. On such prool that 
these properties wore tlio properties of 
Chandrayya, both the lower Courts 
found that the plaintiffs are entitled to 
their shares of the properties. 

The learne’d advocate for the appel- 
lant criticized minutely the arguments 
and reasonings by which the lower 
Courts have arrived at their conclusions 
and he took me th ough the evidence of 

”(l) [1893] 26 Cal. 871=26 I. A. 22G=7 Sar. 

578(P.C.). _ „ 

13) [1918] 83 M. L. J. 665=48 I. C. 679— 

(1918) M. W. N. 69. 
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r. "WV. 1,2 anlo. on wliose evidence 
Mio lower Coin‘?havp l-U'cielv relied. 
Left I'l myaU, I may not lie in a posi¬ 
tion to C':'me to the ccnclii'iion of t!iO 
( I'al (‘videiico iii tide case tliat fcho pro- 
peitics liavc hoen in'oved to have hc- 
lonS'v] to Chandrayya. The evidc'nce of 
r. \V. I shows that Chandrayva died 
al.'Oiit 1^70 some months after 1’. \\. 1 s 
father sold Inm the linds, and that liis 
father told him that the laopeitic? were 
sold very chea]). As I umlersland, my 
function, sittinii in second appeab. is not 
to appreciate the evidence and to come to 
any indc-iiend'. nt eoiiclii'ion on my own 
accomit on ijuestions of fact arising in 
tlio case. The Privy Council in Durna 
(.'ll<■lnlnar(r,li v. Jevahir Sindh Ch^^U'^ 
(Ihri (3), held that tho lindings of tho 
1st aiipcllatc Court i:ascd on rolovant 
evidence before it cannot he disturbed by 
a Court sitting in second appeal, how¬ 
ever erroneous or unsatisfactory the 
findings, if examined, might ho : see also 
Ram liatan Sukalw Nandui-i). lam 
bound by the said rulings when examin¬ 
ing the question of tho correctness of 
the findings of fact arrived at by tho 
lower appellate Court in this case. When 
tho lower Courts have believed P. W. 1 
the son of tho vendor to Chandrayya to 
tho etTect that P. W. L’s father sold 
these jjioperties to Chandrayya, I do not 
think J can interfere with that finding. 
There are also other reasons mentioned 
by tho District Munsif to show that the 
properties have been proved to belong 
to Chandrayya. 

Two circumstances have been men¬ 
tioned in the lower Courts’ judgment (1) 
the prior suits 0. S. No. 109 of 1913 
and 0. S. No. 165 of 1918. These wore 
brought by the reversioner, and the 
Courts held that the adoption was in¬ 
valid and that the suit properties be¬ 
longed to tho estate of Chandrayya; and 

(2) there is also the circumstance that 
soon after tlie alleged adoption of defen¬ 
dant 2 by Punnamma, she transferred 
the patta of these properties in the name 
of defendant 2, the alleged adopted son. 
The lower Courts argue that ordinarily 
a Hindu widow would not transfer her 
own stridhan or separate properties to 
the adopted son ; and taking all the cir- 
cumstances of the case into consideration 

(3) [1891] 18 Cal. 23=17 I. A. 122=5 Sar. 

560 (P.C.). 

(4) [1892] 19 Cal, 249=19 I. A. 1 (P.O.). 


they drew the inference that the proper- 
tics were not the stvidhanam properties 
of Punnamma, and the fact that she 
tran'ferrcd tho patta in tho name of de¬ 
fendant 2 was an indication that tho suit 
properties belonged to Chandrayya, and 
not to herself as her stridhanam. As I 
said, I am not concerned here to examine 
tho evidence in detail myself to see 
whctiicr I would myself be prepared to 
act upon the sarao or not. There are 
items of evidence which the lower Court 
Inve believed and as pointed out by tho 
Piivy Council in Parhati v. Nannihal 
Si7i(!li (5) at p. 428, the proper and satis-, 
factory way of appreciating evidence 
would ho to consider, not whether each 
I'iece of evidence proved the case by it¬ 
self, but to consider the cumulative ef¬ 
fect of all the relevant items of evidence 
adduced in tho case. As it seems to me| 
that tho lower Courts have considered' 
the cumulative effect of the evidence and 
expres.sed their opinion that it has been 
sulllciently proved that the properties 
belonged to Chandrayya, I am not in 
position to interfer with the findings of 
fact in second appeal. 

The last argument of the learned ad¬ 
vocate for the appellant is that the 
lower Courts were wrong in having 
given a decree not only for the four- 
sevenths sliares of tho plaintiffs but also 
in having allotted the other remaining 
three shares to defendants 1, 2 and 4. 
The suit was one for partition and deli¬ 
very of four out of seven shares of the 
estate to tho four plaintiffs who with de¬ 
fendants 1, 2 and 4, are the reversionary 
heirs to the estate; the other three heirs 
were made defendants 1, 2 and 4. The 
first Court passed a decree as mentioned 
above. The contesting defendant 2 pre¬ 
ferred an appeal against the said decree. 
But I do not find tha-t this point was 
taken on appeal to tho lower appoll* ® 
Court, Seeing that Punnamma died on y 
in 1924. and the rights of the three de- 
fendanfcs entitled to the three shaves ar 
not barred by limitation, and thafc do 
objection was taken to this in the lowe 
Courts, I think I would nob be justi 
in disturbing this portion of the 
in second appeal. I, however, mo * 
the decrees of the lower Courts 
declaring that each of defendants » 
and 4 would be entitled to ono^ f—_ 

“ (5) [1909] 3TaTi7412=3 I-O. 195=36 b 
71 (P.C.). 
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(out of the seven shaves) in fcho suit pro¬ 
perties and that the share of each would 
be separated and delivered to each in 
this suit on paying the proper court-fee 
payable thereon. 

In the result, I find against the main 
contentions of the learned advocate for 
the appellant and dismiss the second an- 
peal with costs. 

r.R.S., v.S. Appeal dismi-ised. 
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Anantakrishna Iyer, J. 

[Kuruejaati) Sivaramitnja and others 

—Defendants—Appellants. 

V. 

Hawaii of Venkata'jiri and others— 

i laintiffs—Respondents. 

■ Second Appeal No. 1891 of 192G De- 

ouled on 2nd May 1929, from deoieo of 

Sul). Judge, Bapatla, in Appeal Suit No. 
ioL ot l\)2o. 

(a) Evidonco Act, S 114-Long conlinuod 

enjoyment of clojm-Presumplion of leeal 
origin arises. ^ * 

Court wonlfl p.rsnnio a legal origin whero 
thoro bas bo Ml a long continue'] ciijovmcnt of 
a claim,][ the* claim coulJ have had a local 
comraeacemin^, [p 

(b) Evidence Act, S. 114-Long continued 
payment of higher raie-Contract to pay 
higher rate may be presumed. 

Court can presumo a contract to pav tlio 
higher rate and a legal origin and considcra* 
tiOQ therefor from long continued pavmont of 
higher rate:-42 Mad. 475, Jlfl. on. [P 341 C 2] 

(c) Civil P. C.. S. 100—Case of presumed 

of legal origin is one of 

di" presumed contract, it is a nue®- 

lonof fac'; in each case, whether the Couit 
responeible for recording finding of fact would 

{?»,?° circumstances-find a legal origin or not 
n support in such a case, [p 340 C 1] 

^‘Oovindarajachariar-for Appellants. 
Advocate General—hr Respondents. 

•ludgment.-Thc Bajah of Venkata,- 
gm instituted 0, S. No. 51 of 1923. on 
Riff’a n Additional District Mun- 

Boma *^°Sole, to recover jodi and 

who fi’om the defendants 

Konagarivari 

main agraharam. The 

thonlftltWJ concerned is whether 

recover jodi 

be iq ^^6' 

*■*16 Af ■5**''*"- „ recover only at the 

^fkiiinh.lj lower 

^Plwld the plaintiflf's claim to re- 


cover at the liighor vales and the ilofen- 
dants have preloiTod this second appeal. 

Iho facts in connexion with this mal. 

teraro not in di-ipute. 1-Vom Kx. j, 
'Nliich is a cojiy (u' the Sannad granted 
to the I'redocessors.ir.-tide of the cloi'en- 
dants, i. e.. to the ori-‘;;nl af^raiiai'am- 

davs in 1721, it is si-en that the jodi 

payable was Rs. IT-^-O. It 1ms also been' 
found bv both the Ihwct ('.Mnrt^ i[)at 
even from a period inior to the 

date of Ex. ]], the Rajah of V, nbata-iii 
has been collecting from the ac^rabaram- 
dav jodi at the rate of Rs. 173 ],or fasli, 
I-he Question for decision, therefore, as 
stated Ity the lower appellate Court is; 

“Whether having regard fco the .admitted fact 
tlias for over a cmmiry tho defendants and the 
pradeoossors-in title liavc been paving jodi at 
a far higher rate than that fixed under tho 
»annad Ex. 1. they are not birred from qiios- 
tionmg Mio Raja's right to oollcot jodi at the 
ratt? o( J:!/il)ulatecl in Ex. i3 of l'=:02 

The lower appellate Court, after re¬ 
ferring to tho decision of Pi ivy Council 
reported in Sec;/, of State v. Jtojah of 
Venkalaniriil) remarked that the .settle¬ 
ment of the Venkatagiri ^amindari did 
not come within the purview of Madras 
Regn. 25 of 1^02 and held that from tlio 
long and uniform course of iiayinent of 
Jodi at rate of Rs. 173 per fasli for raor: 
than 100 years it was entitled to pre¬ 
sume that there was a valid agreement 
between the parties to pay at tho rate, 
and that it was prepared to presume a 
lawful origin for such practice and wa^i 

prepared also to presume that the agree¬ 
ment was supported hy consideration. 

Before me the learned advocate for tlio 
appellants (defendants), while admitting 
that it was open to Courts to presume a 
lawful origin in support of existing prac¬ 
tice (if there he no legal impediment for 
such presumption) contends that in tho 
present case tho jodi fixed at tho time 
of the grant of tho agraharam in 1721 
being known to be five pagodas (Rs. 
17-8-0.) sec Ex. 1, — notwithstanding 
the subsequent payment for a long 
period of a higher rate tho rule of pre¬ 
sumption referred to by the lower 
Courts, could not bo applied to the pre- 
sent case. It is only, he argued, when 
nothing else was proved, that the pre¬ 
sumption of a legal origin could be made 
and because in this case tho original am- 
of jodi fixed in 1721 is known, the 

(0 A- I. R. 1922 P. C. 168=44 Mad. BC4=iS 
I. A. 415 (P.C.). 
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I'lih'of vefoivnl to l‘ia-> f.o 

apjaication i!i tho jiie^cnt ca-o. I ani 
mialilo tn accopt Llii^ argument. It is 
i (jiiestinn of fact in oacli cii'^e depend¬ 
ing Lijon pivsmntd contract \vhellier the 
Court respon>il>lo lor recording linding 
'of fact would in the circimistanccs lind 
a legal origin or nob in snpiort in «nch 
a ease. It there ho oilier circumstances 
such Court is hound to have regaul to 
'the other circumstances aNo. lion? both 
the lower Courts iiave paid duo regard 


to tlic circumstance that unil'’'r lv<. 1 of 
1721, tlio a-uount of jodi payable is only 
Its, 17-S.O; they liave aUo had due ro- 
gird (o tlio cirouinstaiice that for over 
a Century the agrahaiaindars liave been 
paying the Hijah jodi at the rate of 
Ks, 17.Ja year. Wibh these items of 
evidunc*' I'Cloro them, they wore hound 
to come to a conclusion as to the proper 
amounts of jodi payable by tlie agra- 
Iiaramdars at present. The have come to 
the conclusion that the proper amount 
payable isRs. 173 a year, and that a legal 
origin should be attributed to tlie prac¬ 
tice which has been prevailing for over 
a century and, and they have presumed 
the existence of an agreement between 
tlie parties after 1721 and also prosumed 
that the said agreement was siippoited 
by consideration and was valid and 
bindiiig on the parties. 1 think it was 
(|uiLe open to them to come to such a 
linding and that sitting in second appeal 
it is not open to mo to say that the 
linding is vitiated in law. 


The lower appellate Court relied on 
the decision of the Full Bench of tho 
Madras High Court reported in Peria 
liaruppa ^Iukkan^an v. Baja Bajesh- 
wara Sethupathi (2). Tho learned Judges 
who took part in that case were not all 
agreed in their opinions Sir John Wallis, 
C. J., observed at p. 486 as iollows: 

“The question ... is, whether the Court can 
infer consideration for a contract to pay rent 
at an enhanced rate solely ‘from a long conti¬ 
nued course of payment of the enhance 1 ^rate.’ 
My answer is that it may if that is tho* solo 
fact it has to go upon, but that, in dealing with 
with the question of presuming the agreement 
and the consideration therefor that togetlier 
make up a contract, tho Court should not be 
governed by that fact alone but should come 
to a conclusion on all the circumstances of tho 
case." 

Coutts Trotter, J., (as he then was) at 
p. 490 observed as follows: 


(2) [1919] 42 Mad. 475=36 M. L. J. 320=.56 
I. C. 16=(1919) M. W. N. 161. 


"A Court wi:h nothing-before, it but the fac; 
a long con‘ini! ;d payment by a tenant would 
be amply jus'^itlcd in presuming a legal origin 
for tb:»t piyment. But the word “enhanced" 
cl-'.irlv cirrios an implication of a further fact 
vi^. that the tenant had previously paid a 
lower rent tlian that sought to be enforced.... 
l-or a Court to infor consideration from a long 
continued course of payment is a totally dif¬ 
ferent thing when that is the sole fact'beforc 
it. and wli*"!! it is complicated by other conside¬ 
rations as in tliis case. In the latter event it 
comes in efieeb to a balancing of probabilities; 
and no Coiift should, in ray opinion, presume 
considor.ition pissing from the landlord, unless 
it thinks it inhcrcutly probable that consider.-i- 

tion cciild and did exist in fact.The 

Court . . . should obviously pay the greatest 
•itteution to the fact of the long continued pay¬ 
ments r>[ the enhanced rents by the fenants: it 
is-no light matter to.overset a state of things 
which has existed without question for *a long 
p.-riod of time." 

And finally 

“if the continued payment of rent were the 
sole fact before the Court it would bo entitled 
to pro.surae consideration from'it: but that if, 
as in tho present case, there are other facts be¬ 
fore the Court, it must refuse to treat the pay¬ 
ment as raising a presumption, and, while gi'* 
ing it such weight as it thinks fit, perhaps a 
determining weight, treat it merely as a portion 
of the evidouca in the c.isc, subject to he 
weighed against and perhaps overtoppod by tbe 
uvidouco on the other side." 

Kiimiiraswami Sasbii, J., in the same 


ca3o says ab p. 496. 

“The question referred to the Full Bench 
is whether the Court can infer consideration 
solely from a long continued course of 
of enhanced rent in cases where it is sought 
base liability to pay enhancedTont on an a * 

leged contract to piy it.I nm of opi 

that it is open to the Court from a , 

a uniform course of payment to ^ 

there was an agreement to pay £,whicb 
lawful origin and was supported by coosiae 
tion where it is satisfied that it would be uu 
reasonable from lapse of time or other j 

stances to call upon the landlord to 
evidence as to the terms and circu 
that gave rise to the payment and , 
cumstauces exist which would render tb 
ing of tho presumption reasonable in la' 
probable in fact. If all that appears is . 
course of payment, I do not see^^wby 
sumption should not be drawn. ^ _ 

His Lordship referred to the prmcip® 


“a legal origin should be presumed wbc'e^ 
is a long continued assertion ora rig ju 

such a legal origin were possible 
such cases Courts will presume that _jgted 
were done and those circumstan 
which were necessary to the creation 
title." , 

At p. 498 his Lordship refers M 

“the ordinary presumption which " lessor 
he raised that a person and his F of 

in-title would not have paid lo ,oiaot** 
vears, more than what was ' 
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•lesalot binding oWiga- otherwiso have inosnmo.l. l-oiunsi'in its inci'p- 


rily and without any legal or binding obliga¬ 
tion to do so.” 

Ib was, howevor, contended by the 
learned advocate for the appellant that 
the above principle should not be ap¬ 
plied when we have in this case the fact 
that jodi payable in 1721 was only live 
pagodas, and ho referred me to the judg¬ 
ment of Ayling and Seshagiri Ayyar, JJ. 
in the Full Bench case already referred 
to us supporting his contention. On 
behalf of the respondent it was, how¬ 
ever, argued that certain passages at p. 
48!) of the report suggest that Ayling, 

•I s. observations where limited to tho 
circumstances that existed in that case, 
and that in any event the opinion of the 
majority of the learned Judges in the 
Full Bench case was in support of tho 
view taken by the lower appellate Court 
in this case. 

After liaving read the opinion deli¬ 
vered by the learned Judges in the Full 
Bench case Peria Karuppa Muhlcandan 
V. liaja Ilajeshwara SeUnipathi (2), I 
think that the opinion of the majority of 
tho Judges is in favour of the view 
contended for by the respondent in this 
case. 

It is a well estaldishcd principle of 
J<aw that Courts would presume a legal 
origin where there has been a long con¬ 
tinued enjoyment of a claim, if the 
'claim could have had a legal conimence- 
mont. It would bo otiose to set forth at 

length authorities in support of the above 
principle. 

Iho principle on which Courts have 
’ictod in such cases is this. \Vhere 
there has been long continued posses- 
«ion m assertion of a right, the right, 
simuld he presumed to have had a 
ega-1 origin, if such a legal origin 
us possible and this presumption ap. 

plies even If the alleged right in its in- 

I>oU°ofir^"°V invalid in 

point oflaw, and tho Court will nre 

Hume the performance, of all acts Ld 

the existence of all circumstances oeLs 
»ai y to create a subsequent valid title 
unless tho subsequent 

shown to be more consistent wTth tFm 

illegal origin than with the lecal 
In Phillips V. Ilalliday (3) Lord 
ohoU observed as follows: ^ 

Why should the bouse or the CooFf 


tion it may ho shown huvu r 'stiMl u. 

fouiidition wli'u'h won) 1 twt sii]'i>or'j it hy 
doos not the doobrin ’ which 1 ndorivd tn, 
tho maxim whicli lias Iv'i-n so often actod iiiioii, 
.applv just !is well as to Lho acts niri's-u) I" 
conllrin a title origin illy invalid as lo tin' a^ts 
noccssirv to create a valid li-1'’ in the Hist in- 
stiinco? It sooms to mo that the arguni'iit of 
tho learned coimscl for tho app''llants mnst go 
this length, that lor however many conturics 
it may be proved that an allcgiul right lias 
been asserted and enjoyed, if it cm ho shown 
in its inception to have rested upon a founda¬ 
tion invalid in point of law, then, although tho 
title might have been p.-rfecldy, well validated 
by some act which you wonli otlierwis-' h ive 
presumed, you arc never justified in presuming 
that act to have been done. My Ijoi.I.s, I am 
perfectly unable to see upon what basis such a 
principle can rest. It seems to mo that the 
verv reason which has been hold not onlv to 
justify, but almost to compel, tho Court to 
make presumptions of this description, applies 
just as much in the latter, case as iu the 
former.” 

Tlio appellants’ learned advocate, 
however, relied on the opinion of 
Ayling, J., and'Seshagiri Ayyar, J. in the 
Full Bench case in Peria Karappa 
Mztkkaiidan -7. llaja Hojcfucam Sethu- 
pathi (2) and lie also referred mo to tho 
decision of the house of Lords in Gann 
V. Free Fhkers of Whitstable{i). Gamis 
case (1) was referred to by the Full 
Bench and I am of opinion that tho opi¬ 
nion of the majority of the Full Bench 
is that the Court can presume a con¬ 
tract to pay the higher rate and a 
legal origin and consideration Ihereforj 
from long continued payment of higher 
rate; and in this case both the lower! 
Courts have considered tho circum-' 
stance that in 1721 the jodi payable was* 
only Rs, 17-8-0, and that for more than 
100 years prior to lho suit the agra- 
haramdars liave been paying jodi at Rs 
17J a year; they have in the circum¬ 
stances come to tho finding that the pro-j 
per amount of jodi payable at present is! 
Rs. 173 a year. I am of opinion that it! 

was open to them to come to that con-^ 

elusion and there is no legal impediment 

shown to mo in the way of their finding 
accordingly. ® 

to 41C of 1920). the High Court had to de- 

1 f-' “ashtam- 

sam deduction 1 . 6., deduction of l/8th 

roui the proper rent, was claimable b? 
tim The land lord had appealed to 

J M C.B.(N.S.) 1=13 W.B. 583=12 I," 
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tho H),!!;!) Court; com}>l''-ining again‘<b .such 
(lo'UicLiun ifi the [lutt-a. The District 
Court ol Chiu.'^lcput while allowing the 
‘'ashtauisain" ijoilucbion, rli<l nob allow in 
favour of the laivlloru whab was called 
“nadikavani." The Higii Coin :; (Ayling 
and Krishnvi, JJ.), observc'l as follows 
in their judgment: 

■‘I’lto “Ashtnroiin” flo'-luctinn and tlio 
cliarpos imderth) fi.M I rd ‘'niiiii'i-:ira.'^n ’ aro all 
uncTpl.uii ;d: bucall havo h-on jiivon -■'fieo':' t'> 
for- jl) j’fiars v.dtiiout qaestion. We *hiuk all 
should lo treaCed oti the samo foocine.” 

The High Court allowed “ashtim-am" 
deduebion in favour of the rvot-^. hub al¬ 
lowed “nadikara=^n” in favour of tlio 
landlord. No doubt t!ic judgniont is 
very short and the question is'not dj,:. 
cu-s-.'d ill tlio judgment. Dub th.o d->(;i. 
sion uf the High Coiut was in lOH, 
about two years aftiu-t!io decision of the 
I'dill Bonch ill Prriii Karni^jht. MiikPi::. 
(Ian V. Uaja laijesirnra Selhui>alhi :2). 

I tiiinlr the lower Courts wero entitled 
to come to the conclusion tha'i jodi at 
lircsonb payable is ab the rate oiRs. 17 J 
a year. I, therefore, dismiss the sec nd 
appeal with costs. 

r.n.s /v.r, Appeal dismisseJ. 
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Naim, J-f. 

Suppiah .Vcoppa;ui!/—Petibioncv~Ap‘ 
pollanb, 

V. 

MaUapna Chetly and others — Insol¬ 
vents—-Respondents. 

Appeal No. 3G9 of 192G, Decided on 
IGbh July 1929. 

(a) Provincial Insolvency Act (19201, Ss. 
27 and 43—Any one interested can apply for 
extension of period, 

Section 43 is controlled by S. 27 and an ap¬ 
plication for extension of period can therefore 
be m.ado by any one interested and is not res¬ 
tricted merely to the debtor : ^I. 7. It. 1930 
Mad. 278, Foil. [p 342 0 2] 

(b) Provincial Insolvency Act, S. 27 _ 

Notice to alienee is desirable—But no pre¬ 
judice caused—Omission of notice is imma- 
teriai. 

Where no notice of application for extension 
of period is given to an alienee, though it is de¬ 
sirable that it should be so given, and if it does 
not prejudice him, it is immaterial. fP 342 C.2] 

T. L. Veiikatarama Iyer — for Appel¬ 
lant. 

T. U. Ramachandra Iyer, R. Jaya- 
ram Iyer and T. S. Swaminathan — for 
Respondents. 


Venkatasubba Rao, J. •— The firsb 
p.'iub taken by Mr. Venkatarama Aiyar 
is that under S. 43, it is the debtor alone 
that can apply for extension. Bub as has 
been pointed out in Jetaji Peraji Firm 
V. T. Krishnayija (1), S. 43 is controlled 
hv 8. 27 : 

“It is c<iuilly clear that the Court has the 
power to extend the period and it may bs 3 ^ 
.lone, not merely at tho instance of the debtor 
Imt c-ii the application of anybody interested. 
Tho section moroly requires that sufficieut 
cause shall b) shown, but it does nob say that 
.he debtor alone may apply for extension oe 
shall show sullieioiit cause." 

In this case, ib was a creditor that ap¬ 
plied lor enlargement of time and the 
OHt'.-ixl Receiver agreed to an order being 
made. This objection is therefore over¬ 
ruled. 

The second point raised by Mr. Von- 
hataram.a Aiyar is that his client, the 
alienee, was nob given notice of the ap 
plication. We may point out that it is 
desirable that in such cases notice should 
go to the alienee. In this particular 
case, however, the appellant has not 
l)oen able to show that any prejudice has 
resulted and we are therefore unable to 
set aside the order of tho District Judge. 

The appellant complains that the de¬ 
lay in tlio disposal of tho proceeding to 
annul tho alienation causes him great 
hardship. Wo direct the lower Court to 
expedite its hearing. The appeal is dis¬ 
missed with costs. 
p.n.s./p.R. Appeal dismiszed* 

(l) A.I.R. 1030 l\rad.T 737 

A. I. R. 1930 Madras 342(2) 
Jackson, J. 

Secy, of Sfrtfe—Defendant—Petitioner. 

v. 

Saminatha Hadar — Plaintiff " Res¬ 
pondent. 

Civil Revn. Petn. No. 1520 of 1928, 
Decided on 2Gth April 1929, from an 
order of Dist. Munsif, Tiruvarur,^ D/* 
29th October 1928, in I. A. No. 757 of 
1928. ^ . 

Evidence Act. S. 123-Officer 
Judge shall decide whether evidence so* 
be given or withheld. .. 

The public officer concerned and not ® 
Judge is to decide whether tho evidence refer 
red to shall he given or withheld. 
joction is taken by tho proper person the uo® 
will not go behind ib. .1. 7. B. 1921 Cab 2^' 
Rel.on. [P 313 011 

Govt. Pleader —for the Crown. 

A. Ramasami Iyengar — for 
dent. 
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_ Judgment.— Tho question for deci¬ 
sion is whether cortain'documents items 
I and 7, aro open to tho lo\Yor Coiu’t’s 
inspection. The point is concluded by 
Irwin v. D. J. Bcid (1) which follows 
tho English Law, seo Halsbury’s Laws 
of England, Vol. 11, pp. 81 and 137. 

The public oHicev concerned and not 
the Judge is to decide whether the evi- 
|denco referred to shall be given or with¬ 
held. If the objection is taken by the 
proper person, the Court will not go be- 
ihind it. 

The order directing the open produc¬ 
tion of the documents is cancelled. The 
petition is allowed with costs. 

P.R.S./v.P. Petition alloiced. 

' (1)'A.'Llt'. 192i’Cai. 2J2“^i8 Cal.‘i5047 

A. I. R. 1930 Madras 343 

Pandalai, J. 

Rut i jail —Petitioner. 

V. 

VaithiUnga Pandaram and other ')— 
Respondents. 

Civil Revn. Petns. Nos. 363 and 1130 
of 1928, Decided on 5th March 1029, 
from orders of Sub-Judge, Salem, D/- 
29th February 1923, in I. A. Nos. 26 
and 27 of 1928. 

Civil P, C., O. 41, R. 27—Additional evi¬ 
dence can be oamiited only if there is sub¬ 
stantial ground and in interest of justice— 
Such application should not be heard unless 
appeal is heard or evidence is considered. 

Tho appsllate Court i? einpowcrccl oq tho 
application o{ party, lor any subssantial cause, 
to permit additional evidenco to be takon imd jr 
O'41, R. 27 (t) (b). But this power should bo 
UBsd Bparingly and on grounds which can bo 
call^ed substantial.” Ordin.irily it would not 
00 desirable to hoar an application for further 
evidence under this provision until tho appel¬ 
late Court has heard the appeal or considered 
toe evidence already on record with a view to 
000 whether substantial grounds exist in the 
lP“®teBt of justice to allow some lacuua to be 
oiled up or some matter to be cleared up : 

•4-1. R. 1923 P. C. 128, lief. [P 343 0 2] 

^ ^rirangachariar—ioi' Petitioner. 

I^espon- 

judgment.— The learned Subordinate 
Mge on an application by respon- 
QDtfl 1 and 2 (appellants in his Court) 
2^6 an order on 29th February 1928, 

• further evidence to be taken 

^feheir behalf, i. e., to re-eall P. W. 3 
j^Wer to get his accounts produced 
^LiV® ®*®*uine three new witnesses 
*^4 not been examined at all at the 


trial.^ Iiiimotliatoly after this orJer the 
petitioner (respoiKlent L in tho lower 
Court) by liis lawyer asked that if addi¬ 
tional ovidonoo v.-as to bo allowed to 
respondents 1 and 2, ho also iniglit lie 
allowed to adduce further evidence to 
rebut that evidence. This also the 
learned 'Judgo allowed by another order 
but without asking ti'io petitioner or 
knowing from him what evidence he 
proposed to tender. 

Theso petitions aro directed against 
the lirst of the two above orders on 
which the second also depends. It is' 
now settled that tho appellate Court is' 
empowered on the application of a partyj 
for any substantial causo to permit ad-' 
ditional evidence to be taken under! 
0. .11, E. 27 (L)(b), Civil P. C. : see 
Tndrajit Pratap Bahadur Sahi v. Amai 
Singh {l). Though the power is there,i 
it should ho used sparingly and on' 
grounds wliioh can bo called “ substaii-! 
tial.” Oi'dinarily it woull not be desir¬ 
able to hear an application for further 
evidence under this provision until the 
appellate Cmrt had lioard tlie appeal or 
considered tho evidence already on re¬ 
cord with a view to see whether sub¬ 
stantial grounds exist in the interests of 
justice to allow some lacuna to be filled' 
up or some matter to be cleared up. If 
such safe-guards were not adopted every 
appellant would press tho appellato 
Court to allow him to euro the effects of 
his own laches by plea of hardship and 
thcro would be no inducement for 
parties to exercise diligence in producing 
all .available evidence at the trial. 

The allowance of fresh oral evidence 
unless under tho most exceptional cir¬ 
cumstances should thus bo discouraged. 
In my opinion the learned Subordinate 
Judge was guilty of material irregular¬ 
ity in not applying any of the required 
safeguards at all before allowing fur¬ 
ther evidence. His order shows that 
tho appellant had not asked for the pro¬ 
duction of P. W. 3’s accounts in the last 
summons to that witness nor bad he 
even cited two out of the three new 
witnesses. The appeals had nob been 
heard. The learned Judge was nob in 
a position to say in what way the evi¬ 
dence was intended to fill up any gap; 
nor does it show that there was any 
guarantee that the w itnesses were o f 

(1 ) A. I. b 7T9^3 P. G.~l28=2 Pat. 070=50 
I. A. 133 (P.C.). 
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that'- tlirir o^'itlcnco fO'ild ba 
safely relic:! U] on Lu l.-o true. Tl;a ro- 
sult ol his or.b-rs t ikcn was 

l-liat lor no aiPi'Uvnt rca'On ON':;cpt lli.it 
tliG apjvllint iir.^od Hitt ho Iri'l in'cn 
nc.i'lit'ant in tho C'oni’t liclow. ho was 
alloworl to ro-O’iOA the whole case an-l 
wIk'ii he such an aAvint ijy) the ros- 
pondont gob a like a Ivantago without 
tho app':llate Court even knowing what 
was the evidence to lio tondercl. Tlie 
orders of tho Subordinate-ludso must 
he and are set addo. Nothing in tiiis 
order should he deemed to affect the 
power of the Subordinate dudgo if at 
a later stage Afb(?r hearing the appeal, 
ho thinks it necessarv in tlie ends of 
justice and for siilistantial grounds to 
act under O. -11, 11. ‘J7 (1) (b). 

Tho petitio'ior will have his costs in 
C. K. P. No. dGd of 102s from respon¬ 
dent. 2. 

r.n.s. IM:. Pelilion afionc-1. 
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EAMt;SA^r AND ODliHUS, JJ. 

(Kaltari) Na(iaij>ia Karna liajnKha 
Jiarno^.ami Kainni/a Noickcr Aiergol— 
Defendant—Appellant. 

V. 

Karumxiyyec -Djinm/—Plaintiff—Res- 
liondents. 

Civil Wise. Appeals Nos. G-] and G4 of 
1025. Decided on :)0bh April 1929. from 
orders of Sub-Judge, Dindignl. D/- 3rd 
January 1925, in E. A. No. 208 of 1924. 

(a) Hindu Law—Widow— Representation 
of estate—Widow represents not only in dis¬ 
pute between her husband's estate and an¬ 
other estate, but also when there are rival 
claimants to his estate. 

A widow may ropres 9 ufc the rovorsioaers iii a 
litigation and the decree obtained agiinst hor 
may bind tho reversioners not onlv in cases 
where she was suing or defending on behalf of 
her husband’s estate, tho dispute being between 
that estate and another estate, bub also where 
there are rival cl.iimants to her husband’s 
estate: 11 C’W. ISG (P.C.); 10 Cal. 983 (P.C.) 
and 14 C. L. J. 90, Foil. [P 34 c Q 2 ] 

(b) Decree—Execution of — Suit by ille¬ 
gitimate son against widow of zamindar— 
Decree for half share in separate estate of 
zamindar and in outstandings due to zamin- 
dar — Decree-holder trying to proceed 
against the other half share of zamindar for 

outstandings —Decree-holder held entitled 

to proceed apinst properly of zamindar and 
half share of zamindar. 

A zamindar died leaving a widow, a dauchtor 
daughters son, an undivided coparcener a 
concubine and an illegitimate son by her. 'The 
widow entered into possession of zamindari. 


Th? cop.>'-c?iier brought a suit to recover the 
/iniiii btri but nndc-r a coiiiprcmiso decree the 
v.il iv wTs allowed to eiijoY the estate during 
bei- |i/fiiinc. Ill 1302 the illegitimate son filed 
a suit .i-ainst the widow wherein tho Court 
(Un-ur 1 that- he wa.'? entitled to half a share in 
tli.-sepirato estate and partition of the same, 
and also awarded half tho amount of the out- 

ir.dingF; diip to I'amindar. Duriug the pen- 
donoy of appeal the widow died and the daugh- 
t.-r’s son was brought on record a.s the legal 
repfoseatative. in execution proceedings the 
illegitimate son claimed, ns part of separate 
cstat:, property consisting of jewels belonging 
P'M'soiialiy to zamindar and to proceed against 
tho oth-.'V half for tlie outstandings. 

: Ih.it tbe final decree of the High Court 
cortaiiily give to the illegitimate son a half 
share of such jewels as formed the separate pro* 
p.rty Ci the zimiadir. 

JldO oUo \ that as the decree-holder sought 
to execute bis doccoe against items of jewels 
which tlie widow never asserted to bo bersas 
sti'cudlian ini but which be claimed to tellers, 
there was certainly some burden of proof on 
the dccrce-boldor but at the same time the 
voversionor also should show that they formed 
part of the z-unindar’s esSato. 

lltl'l f'lrihcr : that the decree-holder was 
entitled to prooeod in execution of bis decree 
against all the items found to belong to zamin¬ 
dar and only a half share in the items belong¬ 
ing to zimindar as separate property but not 
against the otlier half which belonged to the 

rovcrsioncr. [? 348 C 1, P 3490 1] 

K. r. Krislinasuami Zyer—for Ap¬ 
pellant. 

P. N. Appiiswamy Iyer — (or Res¬ 
pondents. 

Ramesam, J. ~ These appeals are 
against orders in execution. To under¬ 
stand the contentions raised in these 
appeals, it will be convenient to set 
forth the history of the prior litigation. 

The zamindar of Bodinaickanur died 
in 1888 leaving a widow, a daughter and 
daughter’s son (the zamindar of Sopturf 
and undivided coparcener, a conculune 
and an illegitimate son by hor. The 
widow at once entered into possession 
of the zamindari. In 1889 the unRvide 
coparcener brought a suit to rcccver the 
zamindari. The widow resisted the 
claim on the basis of a will left by ® 
zamindar. That suit was compronuse 
in May 1890. Under the compromise 
the right of the plaintiff therein to so 
ceod to the zamindari was 
but as a price for the compromiso 
widow was allowed to enjoy^ the 
dari for the rest of her lifetime- 
1902 the illegitimate son filed a su* 
recover the zamindari ^alleginS 
mother was a married wife of the 
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y.amindar and pubing forward an alter¬ 
native claim even on the basis of his 
being illegitimate. Ho also alleged that 
tke will pub forward by the widow was 
a forgery. In that suit, 0. S. 3i of 19011, 
the widow (defendant 1), the danglitor 
(defendant 2) and the daugliter’s son 
(defendant 3) were all made parties. 
Defendant 1 pleaded that the plaintiff 
therein was nob entitled to inherit in 
preference to the other heirs of the 
/amindar. She also pleaded that the 
will she put forward was genuine. In 
para. 15 of the written statement, she 
referred to the earlier suit by the un¬ 
divided coparcener and said : 

“Tbe said 0. S. No. IG of I8b9 termioated in 
a compromiso by which the said Kandasami 
Naick withdrew his cliira and fcr.insferred all 
his rights in tho said properties in favour of 
this defendant during her lifetime; a dccroe 
was passed accordingly." 

Thus, she pleaded all possible titles 
for the purpose of resisting ttie plaintiff. 
The suit was dismissed by the Subordi¬ 
nate Judge of Madura. There was an 
appeal to the High Court. In that ap¬ 
peal a distinction \vas made for the first 
time between the /amindari proper and 
the separate estates acquired by the 
^amindar out of the income of the zamin- 
dari. After calling for a finding, the 
High Court, while confirming the dis¬ 
missal of the suit in so far as the zamin- 
clari was concerned, held that the plain¬ 
tiff was entitled to a half sliaro in the 
separate estate as the illegitimate son 
of a Sudra and gave a decree for parti¬ 
tion of the separate estate. Against 
bi8 decree defendant 1 appealed to the 
nvy Coancil. During the pendency of 
appeal defendant! died and defen- 
j was then a minor repre¬ 
sented by the Court of Wards brought 
iimself as the legal representative. The 

affirmed the decree of the 
|8 Court; see Kamulammal v. 
i^vanathaswami Naicker (1). The plain- 
flv execution of that decree 

a 9^0 of the items of the 
^ eetate is the outstandings due 
'^“ounting to Es. 57,000 

onlil ^ ®^®Jidant 1 denied that she ever 

Ooii.?f outstandings. The High 

cftli.. I. evidence that she did 

half Siven included a 

“i °‘;h6 amount claimed, Rs. 27,000 
A ether item claimed as part 


of tho separate ostato consisted of iowols 
belonging personally to tlio /aniimlar. 
But those were not described sejiuralely 
from tho rest of the jewels in tho jigs- 
session of Muj ziniindar, at Uh' lime cf 
liis death, all the jowoU heing doscribod 
in one schedule, namely, Sch, C along 
with other movoahlcs. Bub tlio final 
decree certainly gives to tho plaint iff, 
half share of such jewels as formed tho 
separate property of tho :'ainindar. Im¬ 
mediately on tho Rani's death a box of 
jewels was taken posse-’sion of by tho 
Collector of Madura and continued to ho 
in his custody. The present cx<‘(ubion 
petition was filed in August 1921. for 
recovery of tho value of half the out¬ 
standings with interest and tlie decree- 
holder snughb to attach the jewels loft 
by the latezamindarni. On lObh March 
1921, a letter was sent to the Collector 


of Madura purporting to he a prohibitory 
order in pursuance of the order of at- 
bachmenb. It runs thus: 

"The plaiutil! uaving :\pi)lied uaclor 0.21, 
R. •')2, Civil P. C., for an attachnifiit of pro¬ 
perty new ill your hitnls tlie nnaer-aionbioned 
jewels of tho kto zimindarni, Kamalu .Vininx! 
of Boainaikanoor, 1 request bint you will holt 
tho Slid property subject to the fiirtber order of 
this Court utc." 


Deicription of jewels : 

The jewels of gold, silver, etc., belonging to 
Ivannlu .\miiial, late x.ainiiidarni of Bodinaika* 
noor." 


It is seen from the above prohibitory 
order that only the jewels belonging to 
the zamindarni wore sought to bo at¬ 
tached. It does nob purport to claim 
tliat all tho jewels in tho l)o:s, possession 
of which was taken l>y the Collector are 
jewels belonging to the zamindarni, 
though pcrl)aps the Collector regarded 
it as such. He made reference to tho 
Court j.n which he mentioned that part 
of the jewels were claimed by the ;^amiD- 
dar of Saptur as his own as he happened 
to reside avith the zamindarni at the 
time of her death. Tho Court replied 
that only the jewels belonging to the 
zamindarni were the subject of attach¬ 
ment. Tin’s reply did not improve 
matters. The notice was also issued to 
the zamindar of Saptur. When the batta 
amin went to his palace it was said he 
was absent at Madura and the notice 
was affixed to the outer door. Whether 
this affixture was justified or not, there 
is no doubt that it came to the notice 
of the zamindar afterwai’ds though we 
are not told exactly when, and the zamin- 
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(Ui'ilil no*- tli‘ii ot'iect to the oi'ilei'of 

i'y the Cuiirt. The I'laintitf 
.'iily;C'iii.M;ilv nUemi't'.'il f: ) tlie pi'o- 

ju iLit to Tiie j.n‘>enb is 

t.l'-1 h\’t ii'.‘iinijn'; ir of S,ii>!’ur ol.'jecfc- 
iiig !') 1 ii" < it'.'ol tiio pi'Oi'ei'ti'.s on tho 
yiiMniii liie i;.-weis aLt-iel;('l iiiJ no'; 

t'j tho xatiiiii'lai'ni l>ut I'ormol 
p.irti of r!ic scjaiate jiruicity -'f tho 
/uiiindar. IneiilentaHy in t!iis pojitioii 
ho also sai.i he v/as nut served i-'.-operly 
with notico oi tlio atiaclimcnb and that 
tho attachuiont ol tii; pio[iCity wa-; iirc- 
Rill ir and no: v ili J. A-, tho Siibordiiiato 
.fii lRi) vonui'ko 1 tioit lie : • not ontiClcJ to 
I liso til” 1 ittt r 1 oiiit in ciiis pciition ho 
lik'd .I'l'jtiio-' pc' i .ion to rai -’0 that (pies- 
lion. Tin'-: was u;, I'-^th Deoomhei' 102 k In 
tliis pi.:.i’: ion Iio conced.-d that t!io jowols 
in tho enstudy of tho Collector comprised 
three sei arate classes (i) tho jewels he- 
longin'; to tho ;^omindarai, (2) the jewels 
bulonging to sopaiato estato of tho labu 
zemindir, (-3) other jowols not falling 
under the above two descriptions but 
consisting of the regalia of tho zaniin- 
dari and other items. Tho petitioner 
concedes that tho decree of tho High 
Court and the Privy Council awards to 
tho I'laintilf half of the second category, 
tint he is entitlod to execute his decree 
against tho lirst category hub nob against 
tiio defendant's half share in tho second 
category. Tho undivided coparconor 
who was defendant G in the suit objec¬ 
ted in respect of tho third category bub 
there is an order against him and ho 
never appealed. Anyhow defendant 3 
the zamindar of Saptur, has no interest 
in that item. The Subordinato Judge 
disallowed tho objections of defendant 3 
and dismissed both the petitions. Tho 
present appeals are against these orders. 
C. M. A. Ko. G3 being against tho order 
on tho petition objecting bo tho validity 
of the attachment and C. M. A. No. G4 
being against tho order on tho petition 
claiming that portion of the jewels are 
nob the assets of the zamindarni. The 
appellant of course concedes that the 
plaintiff’s decree can be executed against 
tho stridhanam jewels of tho zamindarni 
bub his contention is that all the jewels 
in the box are not such sbridlunam 
jewels and the matter must bo enquired 
into. 

Mr. Sitaram Rao who appeared for the 
respondent contended that even assum¬ 
ing that part of the jewels form sepa- 
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rate estate of the zamindar, they are 
liable to bo proceeded against in execu¬ 
tion as in collecting the outstandings 
slio represented the line of heirs inclu¬ 
ding herself, the daughter and daughter’s 
son of the last,zamindar in so far as the 
separate cstaco was concornecl. He con¬ 
tends that sho was sued as a widow, 
that she defcndol as widow, that tho 
decrco against her was given as a widow 
represented the inlicritancoof thezamin- 
ikir and, thereforo, defendant 3’s rever¬ 
sionary interest is also liable to be pro¬ 
ceeded in execution of the decree as it 
was for tho benefit of all the line of 
licirs that sho defondod the suit. He 
relies on Jurial KUhorc v. Joiendra 
Moli'.in ToQf^re {1), 'Partahnaraiii Singh 
V. Tiilohinat'i Singh (3), Hisal Shigh v. 
JJdlirant Singh (4) and Lalji Sahai 
Singh v. Karhi Jha (5). Tho decisions 
in Pariahnarain Singh v. Trilolcinath 
Singh i'i) ^\n\ liisal Singh v. Balwant 
Singh (4), show that a widow may re¬ 
present the reversioners in a litigation 
and the decrco obtained against her may 
bind the reversioners not only in cases 
whore she was suing or defending on 
behalf of her husband’s estate the dis- 
pubo being between that estate and an¬ 
other estate, but also where there arej 
rival ckximants to her husband’s estate. 
In Hisal Singh v, Balwant Singh {i) 
tho rival claimant was an adopted son. 
In the case before us die rival claimant 
is an illogibimabe son. In such cases, a 
decree for mesne profits or for costs may 
be executed against other widow’s estate 
nob the subject of the litigation in tho 
hands of her reversioners after her death 
on the ground that her libigatioQ was for 
the benefit of tho whole of the estate 
she inherited from the husband and 
passed on to the reversioners. On this 
principle Mr. Sitaram Rao contends that 
the decree against the zamindarni^ of 
Bodinaikanoor for half the outstanding 
and half-the jewels may bo executed 
against the other half of the separate 
estate for which he did not obtain a 
decree and which has now descended to 
defendant 3 after the zamindarni's death 
because it is said, she was de fending the 

~(2) [18S4] 10 Cal. 9e;=U I. A. 66=4 Sar. 553 

(P.O.). , Q., 

(3) [1885] 11 Cal. 186=11 I. A, 197=4 Sat. 

567 (P.C.J 

(4) A. I. R. 1918 P. 0. 87=-40 All. 

1. A. 168 (P. C.). 

(5) [1909] U C. L, J. 90=21. C. 654. 
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suifc for the beneBt of all the heirs who 
were entitled to the separate estate of 
the last zamindar. In resisting the 
illegitimate son’s claim she was working 
not only for the benefit of herself but 
for that of her daughter and daughter’s 
son. But in the present case what is 
sought to be executed is the decree for 
half of the outstandings. So far as the 
jewels are concerned there is no difli- 
culty? whatever jewels in the box are 
found to be separate jewels, it is con¬ 
ceded that the plaintiff is entitled to his 
half and it is even said that defendant 
is willing to pay down their price and 
retain the jewels of the separate estate 
himself. But the question is whether 
the decree for outstandings can bo exe¬ 
cuted against the other half shares of 
such jewels. This depends on not in 
what capacity the decree of the High 
Court and tlie Privy Council was given 
against defendant 1 but in what capa¬ 
city she collected the outstanding. 
Xhere is no doubt that the decree was 
given against her as widow, but it is not 
equally Hear in what capacity she 
claimed and collected the outstandings 
from the debtors of the zamindar. As 
early as 1889 she put forward a will of 
the zamindar. That will make no dis¬ 
tinction between zamindari or the sepa. 
rate estate of the zamindar. What 
estate she claimed under the will as 
legatee we do not know, whether she 
claimed a widow's estate or a mere life- 
estate or an absolute estate. We are 
informed that this question is the sub- 
jeot of another litigation. The oral evi¬ 
dence relating to the collection of the 
debts 18 that of plaintiff’s witness 48 
in which he gives general evidence that 
the debts were collected by defendant 1 

-5 respect of one debt 

It was said to bb m the year 1890 and 

m respect of others nob even this infor¬ 
mation was given, lb is impossible to 

say when exactly the debts were collec 
ted. It may be on that evidence they 
were collected in 1890 or 1891. If the 
collection was after the compromise with 
defendant C in May 1890, she was doing 
so under the right which was vested in 
her being transferred to her from defen¬ 
dant 6 by reason of the compromise. 
That razinamah is Ex. 38 and is printed 
at p. 231 of the Privy Council book. 
XJnder para. 6 it is stated; 


all other Pannai cfcc., lands, and buildings 
and moveables which'belonged ov wore in ,tlio 

eii;oyra 0 ut of the Jcceasi‘d Knmaraj'i Pandiv fc 

Avergal and aie siSnato oitli.T in Mio said 
zamindari or in other placoa shall be lieM and 
enjoyed by defendant 1, her Iitir?, with all 
rights and privileges and with the power ot 
h, way of gilt, mortgage, sale, oto., 
free from any subsequent claim bv the plaintili 
and his heirs." 

The word ‘ moveables’ includes t!in 
outstandings due to the zamindar. If 
she made fcho collection of the outstanrl- 
ings after this compromise under tho 
rights given to lier under this para. Tf, ir 
may be said that without our exj.rcssing 
any final opinion sho was collecting 
them as absolutely entitled to them and 
not in the claiin.s of a widow’s estate 
and, therefore, as representing her 


daughter and daughter’s son. Tlieru i.s 
no further material than what isalready 
mentioned to show in wiiat cap-icity t.iio 
acted. Unless the facts are vm'v clear 
we'eannot apply tlie jirinciplG ciitabli^hed 
by the decisions cited by Mr. Sitarama 
Kao to the facts of this particular case. 
We, therefore, come to t!m conclusion 
that the decree of tho plaintilV for out¬ 
standings cannot be e'-ieciited against tho 
half share of tho jewels forming tlio 
separate estate which have now descen¬ 
ded to defendant 3. He can execute tho 
decree against all other jewels. 

This conclusion makes it necessary 
that an enquiry should be held as to 
what jewels in the box belong to the 
seprate estate and what jewels fall into 
other-categories. It cannot be said that 
zamindar of Sapbur is estopped from 
raising the question now. Ho did nob- 
objeeb bo the attachment because the at- 
tachmenb sought was only of thejewels- 
belonging to the zamindarni. Nob ob- 
jecbmgto a prohibitory order of that 

amount to an 
implied admission that all the jewels in- 
the box belong to the zamindarni uoi 

. ’ .^bat the Collector thought haa 
no bearing on the matter. He was then 

Bodinaickanoor 

by both sides on the nature ot th^ 

?na .abmit a ending to tW.ConrV^ut 

m two months alter the re-ODeninT^^ff 

September! 

In C. M. A. No. 63 the only point raised 
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i li.i^ li;-' aU.i -hni'-nt i> invali l. Tho 
i| ] liA- to do v.’illi tbo 

il l. i'y of I'wr att iciiiii'-Mi’’. ]Io (I'd 

i!tc ( ai'‘ lo to it. ttio attach- 

mii'.t VM-; orlv oi ilio jowids of the 
.'aiiiindaini. ifo caoiiot now attack the 
'Mliditv ('f till' attu-hrnent. (k .V. 
Nu, <■ > i-; t!ii'r('l'(;ro dismi-'O.! with costs. 

Alier ivcoivin.*; findin.es fioni the Sub- 
oidinar.o •)nd‘’eof J)indigal. the Icllow- 
loy judgment was deliv.,re'l,. 

I\Aires:sm. J. The SulorditJate 
•hidge lias uuw rd urn! d a {''ndiug that 
itejii 7 only I'olongt'd (o tl’u esta:«3 o{ 

I he/iinindar, and ihal-llie (jtiier items 
Ml di-'i ntc- (ll•.■sid. s those concedt'd in the 
t.'ouio below) I'clong l() the /iniindarni. 
The ai'perints have have ohj{’c- 
tions to the li iding. 

It has hi'en contended ik-foi'c us tliat 
the iuirden of lu'oof was wrongly thrown 
on tho appcli.aut Ijy tho Suboidinato 
JiKlge. On tiio other hand, the learned 
advocate for the respondent contends 
that, astlie appellant is a reversioner 
claiming properties as belonging to the 
last male owner, it is for him to show 
that they form part of the estate of 
the last male owner. So far as the 
latter contention is cmcerned, 1 may 
observe that wo are not here dealing 
with a ca-o of a reversioner claiming 
against alienees from a widow or a 
daughter. But in tlio case before us, 
the resjiondent as a drecee-holder 
against tho widow seeks to execute 
his decree against items she never 
asserted to ho licrs bub wliicli lie claims 
to he hers. Therefore, there is certainly 
some l.'urdcn of proof on the execution 
credilor but at tho same time, the 
reversioner also should.show that they 
from part of the J^amindar’s estate. The 
truth is wo have gob here a case of 
two rival claimants to property in tho 
hands of a stake-holder and there is a 
equal burden upon both. AYe must 
decide the case with reforonca to other 
consideration. 

Now, as regards items G, 19 to 22 and 
8G, the appellant was not even able to 
assert that they belonged to the zimin- 
■dar's separate estate nor did connect 
them with any of the items in the 0 
schedule. 

With reference to items 27 to 30 
the respondent’s witness does not know 
whether they belong to the zamindarni 
or not. On the other hand, the appel¬ 


lant'-i witness stated that they belonged 
lo the ziniindar. Though these items 
were not mentioned in the C schedule, 
we must hold that tiiey arc not part of 
tlic stridhanara of the zamindarni and 
are liable to be proceeded against in 
execution by the respondent. 

.As to the items discussed in para. 7 
of the judgment of the Subordinate 
Judge, we must agree with his conclu¬ 
sion on the ground that they are not 
mentioned in C schedule. 

Item IS is a jewel set with rubies 
and item IG is a jewel set with dia¬ 
monds and rubies. Now item 136 of 
the C schedule was a packet of loose 
rubies and tho High Court found that 
it l)clonged bo the main estate and nob 
to Karaalu .Aminal. Even if it is admit¬ 
ted that slie was in the habit of pur¬ 
chasing precious stones, one must pre¬ 
sume that tho old rubies were used for 
a new jewel, unless the contrary is 
shown. On this matter, the burden is 
on tho respondent who wants to proceed 
against the jewels of the zamindarni 
to displace the possibility of her having 
used tho old rubies. We, therefore, find 
that item 18 and the rubies in item 
16 belonged to the zamindar’s estate. 

As to item 62, the appellant’s witness 
states that they are made out of the 
diamonds taken from items 71 and 72 
ofC schedule. Item 71 consisted of 
two big and fuur small diamond buttons. 
Item 72. was a watch set with diamonds, 
pearls and rubies with a chain set with 
diamonds. The respondent’s witness 
states that a watch chain was given 
as a persenb by Karaalu Ammal to her 
son-in-law at tho time of his marriage. 
His evidence was believed by the Sub¬ 
ordinate Judge but, oven, accepting 
his evidence, the diamond buttons and 
tho diamonds in watch might have 
been used for making 'the jeweU Item 
G2. We, therefore, allow this item also 
in favour of the appellant. 

The appellant does not press 
objections relating to items 1, 3 and 
and the finding of the Subordina 
Judge is accepted with regard to them* 

As regards items 34 and 35, the 
lant's evidence is that they were , 
partly out of the rubies in ° 

the C schedule and the 
other addigaii But the value of i 
131 of the C schedule was only Bs. 

We allow’, therefore, items 34 an 
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in favour of the appellant only to the 
extent of the rubies \Yorth Rs. 200. 

The appellant’s case is that items 
43, 45 and 46 were made from the 
pearls in items 40, 42, 124 and 135 in C 
schedule. Of this, Nos. 40 and 42 wore 
held by the Higli Court to belong to 
the zamindarni and the others to the 
estate. Now, the respondent has not 
pressed his claim to proceed against 
items 43 and 45 in the Court below. 
Wo must, therefore, take that item 46 
was made from the pearls in items 40 
and 42 and therefore, the finding of 
the lower Court as regards items 46 is 
confirmed. 

As regards item 64, we agree with 
the Subordinate Judge. 

As regards the diamonds in Item 16, 
the appellant's witness connects them 
with items 71 and 72 of the C schedule. 
The remarks made above with regard 
to item 62 apply to this item also. 
We, therefore, find this item in favour 
of the appellant. 

The result is that in addition to item 
7 found by the Subordinate Judge to 
belong to the zamindar and items 11, 33, 
43,45, 90, 109, 119 and 122 conceded 
by the respondent in the lower Court, 
wo now find items 10, 18, 27 to 30, 02 
and R?. 200 worth of rubies in Nos. 34 
and 35 in favour of tho appellant. The 
respondent will be entitled to proceed 
in execution of his decree against all 
the items found to belong to the zamin- 
dav and only a half share in the above 
items but not against tho other half, 
which belongs to tho appellant. Each 
party will bear his own costs througli- 
out. 

Odgers, J.— I agree and have nothing 
to add. 

r.R.s./v.s. Appeal allowed. 

A. I. R. 1930 Madras 3 49(1) 

Kdmauaswami Sastri, j. 

( Nagari) Subbanna —Plaintiff—Appel¬ 
lant. 

V. 

{Karapakula) Naranayya &ndi others — 
Defendants—Respondents. 

Second Appeal No. 1813 of 1926, Deci¬ 
ded on 10th December 1929, from decree 
of Dist. Judge, Anantapur, in Appeal 

Suit No. 99 of 1925, 

Limitation Act, Art. 29—For wrongful 
■aizure person must be in possession—No 
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right to possession-Wrongful seizure is not 
possible. 

There can In wrongful seizure only wbciti 
tbo prop’rLv is in p.'ssession of Mio iktsou. Ni> 
iloubS consSrui'fciv.' possession also will do, but 
when there is no right to pos^^essioii, there cm 
b5 no wrongful sjiznr^ and .\rt. 2') has no ap- 
plic.atiou ; oS .Iff. G7U, R'-l. on.\ -1 L. 7'. 271, 
Dht. 

B. Sitaravia —for Appellant. 

B. Somayya - for Respondents. 

Jadgment.—I think Art. 20, fjim. 
Act is not applicable. Tlie deed of 
hypothecation does not give tho appol' 
lanb any right to be in possession of tho 
cattle attached. The seizure cannot be 
said to 1)0 wrongful as all that the ap¬ 
pellant is entitled to is to hive the sale 
subject to his hypothecation. Niadar 
Singh v. Gaiuya Dai (1), is in point. As 
pointed out there can only he a wrong¬ 
ful seizure when the property was in 
tho possession of t!ie person. It may bc- 
that constructive possession will do. Hut 
when there is no right to possession 
there can b-j no wrongful seizure. 
Daniarajii Narosimha Jlow v. Gan- 
garam (2), was a c.ise of possession. 1 
set aside tlie doeroe of the District Judge 
and remand the appeal for disposal on 
the merits. Costs will al)ido and follow 
the result. Court-fees will ho refunded. 

P.a.S./v.S. Appeal remanded. 

. ___ _ m __ ^ __ 

(1) [1010] 33 All. 07G=S> I, C. 80=ili k.L.'L 
723. 

(•2) [1903] 1 JI. L. T. 271. 
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Waij.ack, j. 

{KocJierlahHa) Snhha Ito riaintifl 
—.\ppell.int. 

V. 

Sc)'!. of SftUe—Defendant—Respon¬ 
dent. 

Second Appeal No. 202 of 1920, De¬ 
cided on 30th October 1929, from decree 
of Sub-Judge, Masulipatam, in Appeal 
Suit No. 20 of 1925. 

(a) Madras Hereditary Village Officers 
Act (1895), S. 23, Proviso—Second appeal 
iics only on dismissal order of District Col¬ 
lector. 

The object of the proviso clearly is that it is 
only against orders of dismissal that tho Board 
will entartain a second .appeal, tliat is, there 
must be an order of dismissal by the District 
Collector. Where, therefore, there is no such 
order passed by tho District Collector no second 
appeal lies to the Board. [P 350 C 2] 

(b) Madras Heriditary Village Officers 
Act (1895), S. 23—Mention of appellate 


Sur.iiA Rao V. Sivcy. ov Stati: 
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fowrrs only docs not carry rcvisional 
pcv/v'rs. 

Ti.‘ 111')''. ■! ■-■f ri power?: in a 

wliii li i: j.il !.t I!' ivvi.'iciial 

n '.VIM I.'- :i .*• wi':!) i- irirv 

jt.v.v r- ; '.M ■ l'i» an 1 .y.i. I;. /'•r: 

J. /. 1 t-iil . 1 / ■T. /:•'/. ;p Ay, C 1 ] 

(c) Madras Ilorodltary Villasje Officers 
Act S. 23—Revenue Board has no in- 

lierf-nt pov/c r. 

M Em’' 1 Ins* no inlnronfc p"iw'r 

■'I •li'-'.' \eM a n i, U ■: il to iirerforo 
wiMi n l 'I'lliv'n' iln "I'.l-ir of ?n?p'-inioii 
pis'--'.] l,v til • l’'ll.'Ct.-r. 

'dj Specific ?.r-iief Act, S. 42 -S. 42 is 
not cxhausL'v'' — Declaratory suit by kar* 
nam to set asid"^ order passed bv R-cvenuc 
Hoard is maintainable -Madras Hereditary 
Villa'JO Officers Act (1835). S. 2 3. 

'''•M il -il !• sn" !Liul henca a 

"'M'. ('T -i;,;!' i'• a kirnun to e;;j nsidc an 
'■ril'i' of It ’ IJ'-'ii'd. pin’od nndor 
M i Ir n Ilriv ii'. irv OiHcor.s S. -23, 

on tdn-r-.MiMi rlMt. i; ul'vv viros.i.'.nnlii- 
l.iin I :n a decl iv.itorv .suit: 22 Mill. 270 

iJ-.<-K .1. /. A'.'indP. C. 78, 

3 ;) Mu’l. m: ■}) Ma I 410; 00 MaJ. fO : A.I.rL 
1022 .V.'i ?. 2'.)0; 30 .V. L. J. 3l0 and 43 .Und. 
4. llif. [P 352 (J 1] 

T. R. Vrnkatarama Sa^lrinr anJ /I, 
S it'ianara if i n i —fo f App ollanfc. 
Gorcrmnent PR.afIrr — iov Rosponilent. 

Judgment.—The oiii’inal suit out of 
■\vhic!i i^his secoiil aj^pc-tl aro^c was a 
/•uifc ag.iiiist tiio Secretary of State to 
declare Uiat an order of ^tlie .Board of 
lieveniic dated Stii Julv 19i!2 i-: invalid 
and for consequential I'clief. Tho ori¬ 
ginal Court do treed for tho pl'ilntiff, the 
appeliato Court reversed that decrco 
and tiio plaintil'f appeals, 

Tho plaintiff was a karnam of the 
ryotwari village of Voonagitla. On 
4th October 1921 the Revenue Divi¬ 
sional Oliicer, Eliore, dismissed iiiai. 
He appealed to the District Collector 
who moditiod the order into one of sus¬ 
pension for one year. Ho preferred a 
second appeal to tho Board of Revenue, 
the result of which was that the Board 
onSfchJuly 1922 restored tho order of 
the Revenue Divisional Officer dismis¬ 
sing him. The plaintiff m'.iintains that 
that order is ultra vires, and invalid. 
Tho above proceedings were taken 
under Act 3 of 1895. The original dis¬ 
missal was under S. 7 and the appeals 
were under S. 23. 

It is quite clear, I think, that no 
second appeal lay in this case. The 
^only case in which a second appeal lies 
to the Board of Revenue in a matter of 
-diamissal of a village officer is given in 


the i rovi,so to S. 23 (l), and that is a 
ca^o whore there has been a dismissal 
under S. 7. That that dismissal must 
1)3 in- the order directly appealed 
against i? clear. It cannot be reasonably 
contended that a second appeal lies to 
the Board in all cases where the origi- 
nal order hy tho Revenue Divisional 
OliiCcr was a dismissal. The result of 
such a contention would be that, in 
cases wliere the Revenue Divisional 
Oi'iocr has dismissed and tho District 
Collector has modified tlie dismissal 
into a lino, a second appeal would lie 
to the Board, hut where tho Revenue 
Divi'iional Oliicer suspends and the 
Distiict Collector confirms, no appeal 
would lie to the Board. Tho object of 
tho pioviso clearly is that it is only 
again.st orders of dismissal that the 
Board will entertain a second appeal,! 
that is. there must be an order of dis¬ 
missal by the District Collector. There 
was in the present case no such orderj 
and, tliercfore, no second appeal lay to; 
the Board. This is in fact the view of 
the Board itself in tlie Board’s resolu¬ 
tions exhibited as Exs. D and E, and I 
may note that this position was ac¬ 
cepted by tho Government Pleader in 
tho lower appellate Court. Therefore, 
the Board had no jurisdiction to enter¬ 
tain a second appeal. The proper order 
would have been to have dismissed the 
appeal summarily. 

The learned Government Pleader, 
however, contends that the order was 
passed in the exercise of powers of 
revision possessed by the Board. Ho 
claims that the Board could have acted 
and, therefore, must be presumed to 
have acted either in the exercise of 
revisional powers under S. 23, or in the 
exercise of inherent executive powers 

outside tho scope of Act 3 of 1895. As 

to the powers of revision under S. 23 
the statute itself does not confer on the 
Board any power of revision. But it is 
argued that as the Board is constiituted 
the superior appellate authority it fol* 
lows thatit has a general power of 
revision. Reliance is placed on a sen¬ 
tence quoted from the ruling in -InTe, 
Cliinnayija Gounder (1) which states 
the well known proposition that app0 * 
late jurisdiction includes the power o 
interfere in revision. But in order tna 
that proposition apply a revis^oBl 
(1) A. 1. R. vm Mad. 337. 
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power must have been conferred by the 
statute on tho tribunal. If revisional 
power has been conferred, then it is 
exercisable over all tribunals against 
whose orders an appeal is provided. I 
am not referred to any authority which 
lays down that, where a statute confers 
a right of appeal and is silent about a 
light of revision, it has conferred a 
right of revision apparently unlimited 
in extent and absolute in authority, so 
that, for, example, as in this case the 
mere conferment of a right of appeal on 
the Board ipso facto confers on it a 
right to enhance the sentence of a lower 
tribunal without notice to the party, 
allecfced. Such a contention is tant¬ 
amount to saying that, where a statute 
provides a right of appeal and also pro¬ 
vides a power of revision, the latter 
provision is not an enabling provision 
but it is restricting provision limiting 
the unlimited powers of revision other¬ 
wise possessed by the trlhunal It 
would mean, for example, that, if the 
Criminal Procedure Code Ijad not 
defined the right of the High Court to 
interfere in revision the High Court 
would nevertheless have power to 
reverse an acquittal without notice to 
the party concerned and without there 
being any appeal presented against the 
acquittal. I am clear that this conten- 
jtion is unsound and that the mere mon¬ 
ition of appellate powers in a statute 
which is silent as regards revisional 
powers does nob carry with it any revi¬ 
sional powei-s. Reference may he made 
bo the J’iiU Bench case in Khoji Shivji 
V. Hasham Guntam (2) where it was 
held that, where an order in council 
provides for appellate powers and is 
silent about revisional powers, no revi¬ 
sional powers are conferred, and to 
Salig Ram v. Ramji LcU (3), where it 
was held that, if the revisiooal power 
has to be derived from statute, it must 
have boon conferred directly by the 
statute. I am not, therefore, prepared 
■to accept this argument; sothat, if tiro 
Board had any power of revision in the 
present case, that power will have to 
be derived outside Act 3 of 1896. It 
remains to consider whether there is 
any such power. 

For this position the learned Govern- 

"jar[1898] 20 Bom. 480 (P.B.). 

(8) [1908] 28 All. 554=3 A. L. J. S34='UO')) 
A.W.N. 108. 
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ment Picador has called in aid tho 
general lii-^tory of tho powoi's of Um 
Board of Roveiuio. An early I’ogulation 
now ])artly in force, Kegn. 1 of l-O'l. 
is relied upon, lb 'is arguod tliat 5 
and 33 give the general power claimed. 
The lower appellate Court bases its de¬ 
cision.upon S. 5, hub of tho';' t'.vo sec¬ 
tions S. 33 is the one which -b. als wiCi 
punishment, and it enacts liia'; ton 
Board shall pnnisli neglect at their dis¬ 
cretion, according to tho powr'i's vested 
in tlmm for tliat purpose, f^o that lo. 
gulation takes US no further. We Iiavo 
to see what powers are vested in the 
Board. 3’hat appears from later reg'i- 
lations, first of all Regii. 2 of 1806, 
S. 7 (3), applying eo nomine to karnams, 
laying down that the P>oard of Revenue 
has power to'dismiss them. 

Then b.- Ss.7 and B, Recn.G oflS3L the 
power over karnams in ryatwari ti'acts 
Iiitherto exercised by tlic Board of 
Roveniio was transferred to Collector^, 
subject to the approval of the Board. 
S. 7 (3), Regn. 2 of loOu was re¬ 
pealed by Act 2 of 1800. I do not appre¬ 
ciate the learned Government Pleader's 
suggestion that, this section was repealed 
merely because it was at that time too 
well known bo require retention on the 
statute hook. Such an argument might 
be put forward in the case of any re¬ 
pealed Act and has no substance. Obvi¬ 
ously tho Act which repeals another and 
the Act repealed cannot both lie in force 
at the same time. Clearly the authority 
which had power to legislate on the 
punishment of karnans liad tiio same 
power to delegate its powers of l unisliing 
karnams and intended by tho repealing 
Act 2 of 1869 that tho power exercised 
under Regn. 2 of 1806 should be 
delegated no longer to the Board but to 
the Collector. So that between 1606 and 
the present Act 3 of 1695 tho authority 
to whom was delegated the power to 
punish karnams was set out in Reg. 6 
of 1831. That itself was definitely 
repealed by Act 3 of 1895, whereby the 
legislating authority in whom, ulti¬ 
mately, this power vested, laid down 
definitely which officer or officers were 
to exercise the power of dismissing 
karnams and the manner in which that 
power could be exercised. In all this 
history I see no room for the contention 
that the Board of Revenue possesses 
some powers outside this legislation. It 
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us ,tll ;i!()’ 3'4 ca.liv-'l wliifc ]>0'.VCr iti 
jili'imi I’.ui'l iiin.q iuitliurifcy, and 
no“ l)oinq i'''ll tlio sovovoig'i. Sucli a 
th'‘Ofv iwillv imnli' s that alfcimugii the 
statut*' siys i»y S. ij-! tlut a distnisc.il ol’ 
an api'i'al to (lui Di'.tvii-t Colloetor in a 
iM-.' \vh()i.* tho (jrd,'r on ajtj-'.'al is not 
otu; (n (li-<;n!ssil sh il! he :inal. ye'; tint 
order is not linal ho’auso the lloard pos¬ 
sesses midernied and unrcsbvicted in¬ 
herent I'Owei's to inberfero \vibh it. It 
may he noted t’ut tho Hoard of Hevenue 
in its oohM-in the prO'Cnt ciso did not 
purport to act un.lnr a'ly such inherent 
p 'wers, hut piirjiortod to lio disposing of 
an appnal in-''scnfccd nmier S. 2‘h Act d 
"f 1 am not therefore prepared to 

'Ujiport t!ie leivned (lovnrnment Pleader 
.in his argiiment that the Hoard has an 
.inhcis-nt power outside tlio Acts and 
RogiiliHons to interfere with and en- 
haiK-e tho order of suspension passed by 
the District Collector. 

The only obiicr point to consider is 
contention of the (loverntnenb Pleader 
that tho suit is not maintainable because 
it does not fall within S. 42, Specific 
Relief Act. Both the lower Courts have 
agreed in holding tliat the suit is main- 
tainahlc. It is clear of course, that tho 
jilaintilT’s suit must in the nature of the 
case 1)0 purely a declaratory one. Ho is 
not challenging tho authority of tho 
Colloctor’s order of suspension and thore 
fore ho could not suo for reinstatement 
or for the emoluments of tho oibco. The 
cause of action is the passing of the 
order of the Board of Revenue without 
jurisdiction. It must bo conceded tliab 
the plain bill is not suing as a person en¬ 
titled to any legal character or to any 
right as to any property; so that if S. 42 
is exhaustive of declaratory suits the 
suit will nob lie. The ruling of the Privy 
Council .in Robert Fisher v. Secretary 
of State (4), at p. 2S2 authority for the 
proposition that tho section is nob ex- 
haustivo. That was a case similar to 
the present in which it was sought to set 
aside an order of Government on the 
ground 'that it was ultra vires. That 
ruling has been frequently relied upon 
in this Court : see Ramachandra Rao v. 
Secretary of State {b), Veeramachaneni 


Ra)nasiramy v. S. Pitchayya (G), Rama- 
hri^hna Pattar v. Narai/ana Pattar (7), 

Nara^ivihacharlu v. Pitchayya {S) 
Lakshminarasimha v. Ramalinga Pillai 
(9) The High Court of Calcutta has 
tahen an opposite view in Deokali Roer 
V. Kcdar Nath (10), though the decision 
of the case did nob rest upon that ground. 
The learned Government Pleader relies 
upon a later Privy Council case in Skeo- 
parsan Singh v. Ra7n7iandan Prasad 
Narayan Shigh (ll). That, however, 
has been interpreted by a Bench of this 
Court in Surayya v. Subbaynma (12), to 
be a decision on a finding of fact that 
tlic plaintiff had nob the legal character 
of a reversioner, and therefore that the 
suit specifically brought under S. 42 was 
not maintainable under that section. It| 
cannot be held that this Court has yet 
adopted tho view that S. 42 is exhaustive 
or that the Privy Council case in Sheo- 
parsan Singh v. Ramnandan Prasad (11) 
has overruled the Privy Co.uncil case in 
Robert Fisher 7. Secretary of State (4), 
and, sitting here as a single Judge, I 
consider I am bound to follow the 
interpretation of Sheoparsan Singh v, 
Ramnandan (11), given in Surayya y. 
Subbaynma (12) and the Privy CouDcil| 
ruling in Robert Fisher v. Secretary o/| 
State (4). I am nob therefore prepivedi 
to hold that the lower Courts erred ini 
law in holding that tho suit was main¬ 
tainable. I must therefore allow the 
appeal and restore the decision of the 
District Munsif with costs against Gov¬ 
ernment here and in the lower 
Court. The memorandum of cross-ob¬ 
jections by Governm.ent as regards costs 
in the lower appellate Court is dismissed 
with costs. Three months time for pay¬ 
ment of costs. 


P.ll.S./v.S. 


Appeal alloweii' 


(4) [I 8 sn] 22 Mad. 270=26 I. A. lG=-7 Sar. 
459 (P.O.). 

.• (5) [1916] 89 Mad. 808=31 1 . C. 810. 


(6) [1920] 43 Mad. 410=38 M. L. J. 226-5S 

I. C. 585=(1920) M. W. N. 393. , 

(7) [1914] 39 Mad. 80=27 M. L J. 631^26 
C. 883=(1914)M. W. N. 912. 

(S) A. I. R. 1922 THad. 290. .-, 5 . 

(9) [1920] 39 M. L. J. 319=12 M. L. W. 

59 I. 0. 245={1920) M. W. N. 519. 

(10) [1912] 39 Cal. 704=15 I. 0. 427=10 

N. 833. _ , - 01—43 

fll) A. I. R. 1916 P. C. 78=13 Cal. 691 

I. A. 91 (P*0.). _ !• 

(12) [1920] 43 Mad. 4=87 M. h. 3. 

C. 493=(1919) M. W. N. 580. 
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Wallace, J. 

Duvoor Venkatarama Beddi and 
Plaintiffs—Appellants. 

V. 

Gornatam Doddachariar anl others — 
Defendants—Respondents. 

Second Appeal No. 1884 of 1926, Deci¬ 
ded on 9th October 1929, from decree of 
Sub-Judge, Chittoor, in Appeal Suit 
No. 48 of 1925. 

Limitalion Act, Art. 181—Redemption suit 
-—Application for final decree within three 
years from decree in second appeal from 
preliminary decree held to be within time^ 
Civil P. C.. O. 34, R. 8. 

A mortgagor applied for a final decree in a 
redemption suit. The preliminary decree was 
obtained on 29th June 1918 ; the application for 
final decree was made on 22nd October 1923. 
The preliminary decree, however, was taken up 
in first and second appeals which were respec¬ 
tively disposed of on 29th November 19L9 a. d 

8th February 1922. The judgment of the second 
appeal after notice to respondent was "no 
question of law. The second appeal is dismissed 
with costs.” 

Held : that the decision of the High Court 
was a decision aft^r hearing the merits of the 
case, and-its decree, therefore, superseded the 
decree of the lower appellate Court ; and that 
the application for final decree was within time 
being within three years of the High Court’s 
decree under Art. 18l : 18 Mad. 214 ; 22 Mad. 
2J3 ; A. I. B. 1921 Mad. 414 and 39 Gal. 925 
Rel. on. A. I. B. 1926 P. C. 93 and A.I.B. 1927 
P. C. 25, Bef. A.I.B. 1918 P. C. 151 and 
A. I. B. 1928 Cal. 646, Dist. [P 354 C 1) 

C. V. Harihara Aiyar^iev Appel¬ 
lants. 

S. A. Seshadri —for Respondents. 

Judgment.—The point for decision 
in his appeal is one of limitation. 
The plaintiff applied for a final decree 
in a redemption suit. The preli¬ 
minary decree was obtained on 29th 
June 1918, the application for final 
decree was made on 22nd October 1923, 
more than three years after the prelimi¬ 
nary decree. The preliminary decree, 
however, was taken upon first appeal 
and second appeal. The first appeal was 
disposed of on 29th November 1919 and 
the second appeal on 8th February 1922 
The application is therefore beyond 
three years of the first appeal decree 
and within three years of the second 
appeal decree. The original Court has 
held that it was in time, the lower 
appellate CourC that it was not and the 
plaintiff appeals. 

The article applicable is Art. 181-and 
the term^us a quo is the date when the 
right to apply accrued. The plaintiff’s 
1930 M/45 & 46 
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conteolii'fcn is .. tba'^ipreliminary 
decree ll©i^^•^ 10 '. 6 ho' High Court’s docree 

in second appeal -and feliat his right to 
apply accrued only on the date of that. 
The respondent contends that as the 
Pligli Court decree merely dismissed the 
second appeal tho right to apply accru¬ 
ed on the date of tlio first ajip.eal decree. 
All that wo know about the High Court 
proceedings is its judgment which runs, 
No question of law. The second ai)peal 
is dismissed with costs.” Tho fact that 
it was dismissed with costs indicates 
that the second appeal was admitted 
and notice given to the other side, and 
that the other side appeared and was 
ready to argue the case if called upon. 

It is contended by the respondent 
that, if the High Court had gone into 
tlm merits of the appeal and dismissed 
tho right to apply would accrue only 
on tho date of tiie High Court decree. 
But it is contended that the High Court 
could not have gone into the merits be¬ 
cause it merely says “no question of 
law,” and that as it has held that there 
was no question of law it held in effect 
that the second appeal was not compe- 
tent, since a second appeal can only be 
maintained on a question of law'. But 
the fact that the appeal was admitted as 
an arguable appeal indicates to my mind 
that it was entertained as competent. 
The competency of an appeal does not 
depend on the final decision in the ap. 

peal. If the High Court does not dis- 

miss it in limine but thinks there is an 
arguable question of law, then the ap- 
peal IS competent, and it is because it is 
competent that notice is given to the 
other side and the appeal posted for 
faring both sides. The decision of the 
High Court was therefore a decision 
after hearing the merits of the case dis¬ 
cussed on both sides, and its decree 
therefore superseded the decree of the 
lower appellate Court. 

The same result is arrived at from an¬ 
other point of view. It may be that, 
when an appeal is summarily dismissed 
as time barred or because of default of 
appearance or want of prosecution or 
some similar reason, the proper order is 
one of dismissal pure and simple, and 
that such an order or decree, which 
ever it be. would not supersede the de¬ 
cree of the lower appellate CourU This 
18 a question the answer to which either 
way will raise difficulties which I need 
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not coiiM'lei- hero ; for I am clear that, 
when notice ha I'oen given and the 
ai>pe;U arguel. ihe decree of di.-.mi^^al, 
even if tiic word ' dismissed is used, is 
really a de-ree of confirmations if. in¬ 
deed'. considering that cost is awarded 
in addir.ion to ttio lower appi-dhUe 
Court's decree, one may not even s.iy it 
is a decree of modification. The rules 
applicaltle are Hr. 30 to 32, 0. 41, and 
tlie pro[)er decree in such a case is one 
confirming, varying or reversing the 
decree appealed from: and in such a case 
tliere is and must be a new decree con¬ 
taining the costs ordered by the Idigh 
Court. The old decree has been confirm¬ 
ed and superadled to or modified ; it 
does not really matter by which term 
we describe it. The High Court decree 
does supercede the decree appealed from 
and heeomes final preliminary decree, if 
isueh a phrase be permitted. 

The general principle laid down by 
the Privy Council in Javad Huf:^ain v. 
Gcndaii fiinijh (l) and Fitzholmes v. 
Bank of Upper India {2) is not altered 
because the High Court has only limited 
powers in hearing a second appeal. The 
principle applies to an appeal which has 
been hoard in the sense of having been 
admitted and the other side given notice 
to appear and argue. That principle 
has been aflirmod in this Court from the 
Full Bench case in in Pichu Vaijyana- 
gar v. Seshayyangar (-3) onwards, see : 
Munusivami Naidu v. Mumiswami 
Reddi (4) and Venkatayya v. Satharaju 
(5) see : also Kailaah Chandra Bose v. 
Giriji Snndari Dehi (6). The respon¬ 
dent relied on the Privy Council case in 
Juscurn Baid v. Pirthichandlal Chou- 
dhury (7) but there the question was not 
whether the appeal decree has supersed¬ 
ed the original decree but when was a 
particular sale reversed, as has been ex¬ 
plained by this Court in 44 iUad. 714 

(5). A similar case is relied on in Bari 
Mohan v. Parameshtuar Shah, A. /. R. 
1928 Cal. 646 (S. B.) where again the 
question was not one of limitation, bub 

■ (1) A. I. R. 1926 P. 0. 93=6 Pat. 24=53 I. A. 
197 (P.O.f. 

(2) A. I. R, 1927 P. C. 25=8 Lah. 253=54 I.A. 
52 (P.O.). 

(3 [1895] 18 Mad. 214=5 M. L. J. 39. 

(4 [1899] 22 Mad. 293. 

(5 A. I. R. 1921 Mad. 414=44 Mad. 714. 

(6) [1912] 39 Cal. 925=14 I. 0. 299=16 0. W. 
N. €58. 

(7) A. I. R. 1918 P. 0. 151=46- Oal. 670=46 
I. A. 52 (P.O.). 
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when a particular right to restitution 
accrued. I am not shown any authority 
which lays down that, when the High 
Court has admitted and heard an appeal 
argued, its decree, even though it be a 
decree of dismissal, does nob supersede 
tlie decree appealed from. I hold that 
the District Munsiffs order is right. I 
allow this appeal and reverse the Subor- 
dinato Judge’s decree with costs here 
and in the lower appellate Court. 
p.R.s./v.S. Appeal allowed. 
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R.yMESAU AND CORNISH, JJ. 

Dost Mohamed— Creditor 1 — Appel¬ 
lant. 

V. 

V. Browne and anof Respondents. 
Original Side Appeal No. 118 of 1923, 
Decided on 24th October _ 1929. from 
judgment of Kumaraswami Sastri, J., 
D/. 2Sth August 1928, in Appln. No. 589 
of 1923. _ „ 

Pre»idency Towns Insolvency Act, S. H 
(b) — Debtor living in Nellore District-- 
House in original civil jurisdiction occupied 
by his mother and sister — Contribution by 
debtor of money for rent to sister—House 
in original civil jurisdiction is not dwel¬ 
ling of debtor" within S 11 (b). 

The debtor was aa engine driver in the em* 
ployeraent of the M. S. M Ry- 
the four years immediately preceding the pre¬ 
sentation of his insolvency petition he na 
been engaged in the work of engine driver lo 
Nilloro District, where he ordinarily resiflefl 
during that period. The debtor had * 
within the ordinary original civil ' 

But it appeared from evidence 
waj the dwelling house of his .. ,, 1.3 

ters and their children, whom he 
money for the rent with the object of P 

thdin. . rtaMfl 

Held : that his providing money to en»o 

his mother and sisters to live in this 
could not make it his establishineot ^ 
dwelling house and, therefore, the "^^55 
not be regarded as the debtor’s dwelling 
within the meaning of S. U (b): i 3 ] 

qiLird, (1890) 24 Q. B. D. 71, Dist. 355U , 

L. S. Veeraraghava Iyer and V. 
daraja Mudaliar—iox Appellant. 

T. V. Srinivasan and 
signee of Madras-iox Respondents* 

Cornish, J. ^ This appeal 
question of the High Court s 1 Y. 
tion in insolvenoy. The aeMor,^ 
Browne was adjudicated 25 (;li 

his own petition by this Cour -jjgg 
July 1928. In hie 

himself as residing at No. 10. j. 
Road, Royapuram, Madras. -4 
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lant, who is fcho principal creditor of the 
debtor, as soon as he heard of the ad¬ 
judication moved the Court to annul it, 
his allegation being that the High Court 
had no jurisdiction to adjudicate the 
debtor an insolvent. The question de¬ 
pends upon S. 11 (b), Presidency Towns 
Insolvency Act which requires as a con¬ 
dition to the exorcise of the High Court’s 
jurisdiction that the debtor, within a 
year before the date of the presentation 
of the insolvency petition, has ordinarily 
resided or had a dwelling house within 
tlic limits of the ordinary original civil 
jurisdiction of the High Court. 

The debtor is an engine driver in the 
employment of the M. S. M. Ry. Co. 
and for the four years immediately pre¬ 
ceding the presentation of his insolvency 
petition he has been engaged in the work 
of engine driver at Donakonda, Nellore 
District. It is clear from his evidence 
that Donakonda is the place whore he 
has ordinarily resided with his wife dur¬ 
ing that period. Kumaraswami Sastri, 
J., has accordingly held that the debtor 
has not ordinarily resided within the 
limits of the High Court’s jurisdiction as 
required by S. 11 (b) of the Act. But 
the learned Judge was of opinion that 
the debtor had a dwelling house, namely 
the house at No. 10, Old Jail Road, with¬ 
in the jurisdiction and that the Court 
had consequently power to adjudicate 
him an insolvent. With all respect we 
are unable to agree with this view. It 
has been held that a portion of a house 


is not the lossoo or tho tenant of the 
houso in tlld Jail Road or of any [lortion 
of R. Jt appears iVoni liis ovidonco that 
this iionso is tho dwelling houso of his 
mother, his sisters and thoir children. 
Ho paid tho rent, hut not directly to tho 
landlord, and it do(?s nob appear tliat 
he had undortakon any liability to the 
landlord for tho rent. He sent'it to his 
sister, and there can he no doubt that ho 
contributed theTOoney for the rent with 
the object of helping his mother and sis- 
ters.On his own evidence it appears that 
he did not get any receipts for the rent 
and that all he was concerned in getting 
were the money order receipts for the 
money sent by him ‘bo his sister. It is 
true that in a sense he was, as he states 
in his evidence, maintaining -an esta¬ 
blishment in Madras but we fail to see 
how his providing money to enable his 
mother and sisters to live in this house 
can make it his establishment or his 
dwelling house, and it makes no diffe¬ 
rence that, on the infrequent occasions 
(only twice in 1927) when the debtor 
came to Madras from Donakonda to visit* 
his mother and sisters, ho stayed in the 
house. On tlie facts of this case we do 
nob think that the houso can be regar¬ 
ded as the debtor’s dwelling houso. The 
order of adjudication was, therefore, 
without jurisdiction, and must be set 
aside. Tho appeal is allowed with costs 
Pleader's fee Rs. 75. 

P.R.S./v.s. Appeal allowed. 


may be the dwelling houso of tho person 
who has the exclusive occupation of that 
portion, and that it is nob essential that 
a person having a dwelling house should 
have dwelt in it for any particular 
period; In re, Hexquard (l). In that 
case Lord Esher referring bo S. 6, Bank¬ 
ruptcy Act 1883, which corresponds to 

“S. 11 (b), Presidency Towns Insolvency 
Act, said: 

clear that fclie time dating which 
the debtor has ordinarily roaidad’ or has ‘had 
a dw3l mg house nead not be the whole year 
before the presen ation of the petition; it is to 
bs within a year before tho preaentation of 
the petition. If within the year the debtor 
has had a dwelling house in England, no time 
18 limited during which he must have dwelt 
in it, If he is not a mere paasing or casual 
visitor he has got such a hold on this country 
as to make him liable to the Engliah Bankrup¬ 
tcy Law." ^ 

Ip the case before us the debtor 
(l) [1830] 24 Q. B. D. 71 
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KUMARASWAMf SasTIH AND 

Walsh, JJ. 

SImmShu Defendant 1—Appel¬ 
lant. 

V. 

Muhammad liashid AH Khan and 
others —Respondents. 

Letters Patent Appeal No. 36 of 1926, 
Decided on 25bh October 1929, from 
order of Phillips, J., D/- 12fch August 
1925, in Second Appeal No. 650 of 1924. 
Civil P. C., O. 41, R. 10 — Moncompliance 

with O. 41, R. 10, entails dismissal. 

An order directing a certiin amount to be 
paid into Court on an application for aecuritv 
for coats ia an order under 0,41 R lo the 
non-compliance with which entails the dismis 
sal o( tbs appeal. [P 350 0 1 ] 

P. Somasundaram—ior Appellant 
Government Pleader and B Satva 

«arai/a»o—for Respondents 
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Judgment.—iiiink thn.t !in okIgi 
iclivGCtin” a cortain ainoiinb to Ite paid 
ii^toCouvt on an apidication lOV security 
for costs is an order under 0. 41, H. 10, 
Iscli." 1, C’ivil r. C.. t!io non-compliance 
:with which will entail tho dismissal of 
the appeal. In this caso the amount 
wa- not I'aid into Court within the time 
ordered, and Phillips, J., dismissed the 
second appeal. We see no grounds for 
interference. This Letters Patent ap¬ 
peal is dismissed with costs of respon¬ 
dents 1 to -1. 

r.R.s./'v.s. Appeal dimissed. 
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VeNKATASUBBA E VO AND MADHAVAN 

Nair, JJ. 

A. N. B. Jlamalinfja Ayyar —Appel- 

la.'t. 

V. 

N. M. Bayalu Ayyar Nagasami Ayyar 

F2r7«~Respondents. 

Appeal No. 390 of 1929, Decided on 
18th November 1929, from order of 1st 
Addl. Sub*.Judge, Madura, D/- IGth Sep* 
tember 1929, in E. A. No. 484 of 1929. 

Provincial Insolvency Act (1920), S. 78> 
Proviso—Creditor seeking to execute decree 
obtained after adjudication—Official Re¬ 
ceiver joined as parly to suit— Debt is 
proved and Proviso to S. 78 does not apply. 

Whore a decree that tho creditor seeks to exe¬ 
cute is obtained subsequent to the insolvent’s 
adjudication and it is obtained not only against 
the insolvent but also against tho Official Re¬ 
ceiver who was impleaded as a party, although 
the Act provides a formal mode of proving a 
debt which has not been adopted by the credi¬ 
tor, yet the debt is proved and the proviso to 
S. 78 does not apply. iP 3-^6 C 2] 

C. S. Venkatachariar —for Appellant. 
K. Vengusreami Iyer —for Respon¬ 
dents. 

Judgment.—The question raised by 
the appeal relates to the construction of 
the proviso to S. 78, Provl. Ins. Act, 
(Acts of 1920). That section enacts 
that where an order of adjudication has 
been annulled, in computing limitation 
in respect of an execution application, 
the period from the date of the order of 
adjudication to the date of the order of 
annulment, shall bo excluded. This 
rule is subject to the proviso that it 
does not apply to a debt provable but 
not proved. 

The decree that the respondent seeks 

I to execute was obtained subsequent to 
the appellant’s adjudication. It was 
obtained not only against the appellant. 


but also against the Official Receiver, 
who was impleaded as a party. It is 
tho latter that under the rules has to 
admit or reject proof of debts. In this 
case, he was himself added as a defen¬ 
dant and the decree was passed in his 
presence. Although the Act provides a 
formal modo of proving a debt, which 
has not been here adopted, we are pre¬ 
pared to hold, having regard to the facts 
adverted to, that the debt has beenj 
proved and that the proviso in questionj 
does not apply. We do not in this casej 
wish to lay down any general rule as^ 
regards the meaning of the word 
* proved ' occurring in the other sections 
of the Act. Tho appeal fails and is dis¬ 
missed, but \V0 make no order as to 
costs, as the respondent has taken the 
point now raised for the first time in 
appeal. 

P.R.s./v.s, Appeal disviissed. 
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Anantakkishna Ayyar, J. 

Dakshinamoorthi Pathan —Plaintiff— 
Appellant. 

v. 

Krishnasami Kadavaran and others^ 
Defendants—Respondents. 

Second Appeal No. 530 of 1926, De¬ 
cided on 16th October 1929, from decree 
of Sub-Judge, Tanjore, in Appeal No. 38 

of 1925. , , 

Limitation Act, Art. 181 - Appeal ^ 
preliminary mortgage decree Limi a 
for final decree runs from date of appeu® 

decree. , t ^ 

Where there has been an appeal irom a 

preliminary mortgage decree, the 
three years within which, under Art. W , 
application for a final decree must be 
runs from the date of the decree of th > PP 
late Court and not from the expiry of the 
for payment fixed by the nol 

(Case law discussed.) 1* * 

K. P. Eamakrishna Iyer—ior Appel¬ 
lant. . ^ _ 

A. Raghunatha Bao -for 

dents. 

Judgment.—The plaintiff s ^ ^ 
tion for the passing of a final ^ 

the sale of the hypotheca id . 
ance of the prelimifaary deer®® P*® . 

his favour on 1st February 19 
the time for payment as 
though allowed by the 
was disallowed by the learne 
nate Judge-of Tanjore on t 
that the petition was barred t) 


1S30 BakshinamooRTHI v. KrishNASAMI (Anantakrishna Ayyar, J.) Madras 357 


tion under Art. 181, Limitation Act. 
The plaintiff has preferred this second 
appeal. 

Original Suit No. 47 of 1917 was a suit 
instituted by the plaintiff to recover 
money due on two hypothecation bonds, 
dated 30th November 1898, and 7th 
November 1914, respectively, the first 
bond comprising plaint items 1 to 3, 
while the second comprised plaint items 
4 and 5. The mortgagor was defendant 
1 and his son defendant 2 and defen¬ 
dant 3 claimed title, as auction pur¬ 
chaser, to items 4 and 5, while 
defendant 4 was a private alienee 
of items 1 to 3. The preliminary 
decree passed by the First Court is 
dated 1st February 1918, and the time 
fixed for payment was 1st August 1918. 
An appeal ■ preferred by defendant 3 
making defendant 4 also as a party res¬ 
pondent along with the plaintiff and 
defendants 1 and 2 was allowed in his 
favour on 14tb February 1919, and the 
interest of defendant 3, if any, in items 
4 and 5 was declared not liable for the 
mortgage amount. The second appeal 
preferred by the plaintiff was dismissed 
on 3lst March 1921 ; the plaintiff’s pre¬ 
sent petition for the passing of a final 
decree was filed on 25t,h March 1924, 
i. e., within three years from the date of 
tho High Court’s decree, but beyond 
3 years after the preliminary decree 
passed by the first Court on 1st Febru¬ 
ary 1918, and also beyond 3 years from 
the date fixed for payment (ist August 
1918). In these circumstances the legal 
representative of defendant 4 raised 
objection to the passing of a final decree 
on the ground that the application was 
barred by limitation. 

^ The first Court overruled the conten- 
tion and held that the period of limita¬ 
tion for the petition for passing the 
final decree was to be calculated from 
the date of the High Court’s decree 31st 
March 1921. The District Munsif ac- 
cordingly passed a final decree for the 
sale of the hypotheca. Defendant 4’8 
legal representative preferred an appeal 
and tho lower appellate Court held that 
the starting point of limitation was not 
the date of the High Court’s decree, but 
the date fixed for payment in the 
preliminary decree passed by the Dis¬ 
trict Munsif. Ths learned Subordinate 
Judge was of opinion that the decree 
must in effect be treated as a compound 


decree,’one passed in respect of the 
mortgage Ex. A for tho amount due 
thereon, and tlio other in rospoct of 
mortgage Ex. B for the amount due 
thereon, tho amounts duo under each 
mortgage being separately decreed and 
the properties covered by mortgage 
being separate. IIo held that tho ap¬ 
peal and the second appeal relating to 
mortgage under Ex. B only could not 
affect the starting point of limitation in 
respect of the portion of the docreo re¬ 
garding the mortgage under Ex. A, 
though written in one paper he held 
that the decrees were really two, and 
that the plaintiff ought to have applied 
for the passing of the final decree in res¬ 
pect of the properties covered by Ex. A 
within 3 years from the date fixed for 
payment (1st August 1918), and not 
having done so the plaintiff’s right was 
barred. He relied on the decision re¬ 
ported in Christiana Benslanm v. 
Banarashi Proshad (1), and observed 
that the decree in the present case was 
a ‘ compound decree ’, being an incorpo¬ 
ration of two decrees, and as tho appeal 
prefeiTed by defendant 3 did not impe¬ 
ril the decree passed on the 1st mort¬ 
gage Ex. A the period of limitation for 
the present application started from the 
date fixed in the praliminary decree. 

It is therefore material to set out the 
terms of the preliminary decree passed 
on 1st February 1918, by the District 
Munsif, and the decree passed by the 
appellate Court on defendant 3’s appeal 
125 of 1918 dated 14th February 1919 ; 
hereunder are set out the above two 
decrees. 

Extract from tho Munsif’s decree : 

" 16 is hereby declared that the amount due 
to the plaintin on account of principal, into* 
rest and costs calculated up to tho Ist day of 
August 1918, is Rs. 418-4*3, and that the 
principal sum of Rs. 227*0*0 (Rs. 82 principal 
for the first bond Ex. A and Bs. 145 principal 
for the second bond, Ex. B) shall cany interest 
at the rate of six per cent per annum until 
realisation, and it is decreed as follows : 

“ That if the defendants pay into Court the 
amount so declared due on or before the said 
Ist day of August 1918, tho plaintiff shall 
deliver up to the defendants or to such person 
as they appoint all documents in bis possession 
or power relating to tho mortgaged property 
and shall if so required transfer the property 
to the defendants free from the mortgages from 
all incumbrances created by the plainlLT or 
any person cUiraing under him. That if such 
payment is not mad ; on or before the said Ist 
August 1S13, the mortgaged property or a suffi- 


fl) [I9i5j 19 G. W. N. 287=22 i. G. 685. 



35 


'■ 1‘laclras P \t:-uin'amo ^RTin v. Ki:isiina?am[ (An'in^.iilcrishna Ayyav, J.) 1930 


riofit pu”* tip to 'f f^hxll ' ’M sub’"*'.-!- t!ic 

following lii^hi' iv^ufis 

1 vi ii- s 11 f .r tbc \'0Co\’i-Y\- o' I be 

arn^uu/ i(!il.-:' IV:. A w.Ui sub<iiro- 
r^rst)ani .* c ? 1 upt*'' 

Allans’ I ^2* v^'., i^. :tn*i pliiir. 

4 aa«i .’) alurp* shall ^ M f'^r Hr r.^coverv ef 
tlr: :U:K ’iflt hiv mi bn* U.<. ?> v. i’!l r* ;h<: kJ’RU‘ 
in*'.'!*?*'• aivl pjNAp'n*t i'*nitiC •client.it .’'I np 

tols'Auen’t TUS vi/., K«.'iTO*!*') anO tint 
tho proce‘‘‘ls of ibe sale alter d'.'iriyinp there¬ 
out the e^pense^^ c'f the sal^' h> paid iiit • Court 
and applied in paynu^nt of wlnt declared due 
to thr plaintilT aforc<nd together \iitli sub¬ 
sequent intiU'e^taud subsequent cost^aud that 
the lialance, if anv, be paid to tin defondants, 
personal remedy ajtainsC' dvf-'ndant 1 and the 
fainih propu’tios of defendants 1 and 2 is not 
barri:d.'' 


Extract from the appellate Court 
decree : 

“ This Court doth, allowing the appeal and 
in mc>dificaii''n of the decree of tho lower Court 
order and decri'e thaD tho interest of defendant 
3 (app’ll nit) if any, in items-1 and 5 of the 
plaint mentioned properties (described here¬ 
under) b3 and hereby is not liable for tho 
amount due to the plaintifl (respondent 1) 
under his second hypothecation bond. 

This Court doth further order and decree that 
the plaintifl (respondent 1) do pay to the appel¬ 
lant (defendant 3) Rs G-0-0 for his costs in the 
lower Court and Ks. 42-0-0 for bis costs In this 
appeal.” 

The article applicable to an applica¬ 
tion for the passing of a final decree is 
Art. 181, Lim. Act ; the period is three 
years, and time begins to run “when 
the right to apply accrues.” It has now 
been held by all the High Courts in 
India, and also by tho Privy Council, 
that when there is an appeal from a 
preliminary decree, time will run for an 
application for a final decree only from 
the date of the decree of the final Court 
of appeal preferred against the preli¬ 
minary decree. See the decisions of the 
Full Bench of the Allahabad High Court 
in the case reported in Gajadhar Singh 
V. Kishan Jiwan Led (2), also Ni^am 
Uddin Shah v. Bohra Bhivi Sen (3), 
Venkayya v. Sadnraju (4), Suhbaraindu 
Naidu V. Suudararaja Naywlu (5), Ma- 
hahir Prasad v. Kanhainafal (6), Oma 
Charan v. Nibaran Chandra (7), Joivad 
Hussain v. Gcndan Singh (8) and 

(2) (1917] 39 All. 641=42 I. 0. 93=15 A.L.J. 

734. 

(31 [1918] 10 All. 203=43 I. C. 870=16 A.L.J. 

85. 

(4) A. I. R. 1931 Mad. 414=44 Mad. 714. 

(5) [1918] 35 M. L. J. .507=48 I. C. 185. 

(6} A. I. R. 1924 All. 99. 

(7) A. I. R. 1923 Cal. 389. 

(8) A, I. R. 1926 P. 0. 93=6 Pat. 24=531. A. 

197 (P.O.). 


Fitrhohne^: V. Baid: of Upper India 
Thi-j I'osition is clear and finally settled. 
But it is argued that the above cases 
wor-' not cases where what has been 
called in in these proceedings a “com¬ 
pound decree” had been passed, which,, 
it is argued should be taken to be 
two separate decrees, and it is urged 
that in such cases the circumstances- 
that an appeal was preferred against 
one of the “compound decrees” should! 
not be taken to extend the period 
of limitation applicable to an application 
for passing a final decree. The reply 
urged to this argument was that similar 
questions have been considered by Courts 
in connexion witli the applicability of 
Art. 182, Lim. Act, and that in such 
cases Courts have held that in cases 
where a decree gave different reliefs 
against different defendants, and appeals 
w'ere preferred only in respect of a por¬ 
tion of the decree against some defen¬ 
dant or relating to some reliefs only, 
that the period of limitation for execut¬ 
ing any portion of the decree would 
begin to run only from the date of tho 
final decree passed on appeal. The deci¬ 
sion of the Full Bench of the Madias 
High Court in the case reported^ in 
Kristnamachariar v. Hangaminal 
was relied on. Eeliance was also placed 
on the decision of Sir John ANMllis, C. J- 
and Oldfield, J., in the case reported in 
Venkayya' 7 . Sathiraju (4). The deci 
sion in Venkayya v. Sathiraju (4) was 
under Art. 181, Lim. Act, and the learned 


Judges held that: - . 

‘‘an application for a final decree is governea 
by Art. 181 of tho Act and tho starting poi^ 
in cases where there has been an 
the preliminary decree is the date of the p 
pellate decree whether the latter confitme 
varied the preliminary decree/' 

Their Lordships observed : 

‘‘ It would be strange if a different 
applicable under Art. 181 as 
tioQS for a decree absolute where the P 
minary decree is under appeal, an appJ 
80 much resembling an application fo: 
tion that, under the repealed thie 

Transfer of Property Act, it was held J 


Court to be one.” 

The learned advocate for the 
dent relied on the decision 0 
Calcutta High Court in the 
in Christiana Benshaw 
Proshad Chowdhury (l). 

Judge Coxe, .T. , observed : 

(9) A. I. R. 1027 P. 0. 25=3 Lah. i- 
L A. 52(P.C.). 

(10) [1903] 26 Mad. 91 (P.B.). 



1930 Dakshinamoorthi v. KrishnasAMI (Anantiikrislma Ayyar, J.) Madras 359 


lb sooms to mo that tho prosont cas,' shows 
the wisdom of adhering to tho view taken in 
Ear Froshad Roy v. Enayat Hoxsain (U), that 
in dealing with tho question of limitation in 
those cases wo should see whether tho original 
decree was reilly ouo decree or an incorpora¬ 
tion of several decrees, and whether the appeal 
against it imperilled the whole decree nr.not. 
Evidently the words “where there has been an 
appeal” in Art, Cl. 2, Lim. Act, mean, 
“where there has boon an appeal against the 
decree or order for the execution of which an 
application is made.” 

With reference to this, the first obser¬ 
vation I have to make is that the learned 
Judges there were considering a case 
undenArt. 182, Lim. Act, and were of 
the opinion that unless the decree of the 
appellate Court imperilled also the por¬ 
tion of the decree not appealed against, 
limitation for execution of the unappeal¬ 
ed portion will begin te run from the 
date of the original decree, and not from 
the date of the final appellate decree. 
This view is against the decision of the 
Full Bench of this High Court in the 
case reported in Krishnamachariar v. 
Mangammal (10). In fact a similar view 
expounded in Muthu v. Ckellappa (12), 
was overruled by the Full Bench in the 
case reported in Krishnamachariar v. 
Mangammal (10). In the Judgment of 
Benson, J., it is observed : 

“ There is no indication is that Art. (170), 
Old Lim. Act corresponding to 182 of the 
present Act that the legislature intended 
the Courts to consider how far each partiof an 
original decree was “imperilled" by an appeal 
and to vary the period of limitation accord¬ 
ingly.” 

Both the learned Chief Justice and 
Bhashyam Ayyangar, J., were also of 
opinion that there was no basis for “the 
theory of imperilmenb.’’ Therefore the 
decision in Christiana Benshaw v. Be- 
narshi Proshad{i). based under Art. 182, 
Lim. Act could not be treated as law 
in this Presidency, Further, the law as 
contained in the above passage in Chris¬ 
tiana Benshaw v. Benarshi Prosad (l), 
has been expressly dissented from in 
Calcutta in the recent case reported in 
Abdul Alim v. Abdul Hafiz (13). In 
Abdul Alim v. Abdul Hafiz (13), the 
learned Judges decided that upon the 
true construction of the terms of Art. 
182 (2), Lim. Act, the limitation runs 
from the date of the final decree of the 
appellate Court where there has been 
an appeal, irrespective of the question 

(11) ao. L. R. 471. 

|12) [1889] 12 Mad. 479. 

(13) A. I. R. 1927 Oal. 83=53 Cal. 901. 


whether tlm appeal relates to tho whole 
decree or not and they cx[)ressly dis¬ 
sented from the view taken in Christiana 
Bcnshaii' v. Brnarshi Prnsad (1). 1 may 
also mention that in Ari Cht'lliar v. 
Theerthavialai Chrttn (H). Sadasiva 
Iyer and Morco, JJ. observed with refer¬ 
ence to Christina Benshaw v. Benarashi 
Proshad (i). that : 

“ i'. would not lio supposed that we agree 
with that decision.” 

Again, ‘‘there could be only one final 
decree in a suit"—(sic) per Bashyam 
Ayyangor, J. in the case reported in 
Kristiiamachariar v. Mangammal (iO), 
at p. 96. This was the view of the 
Privy Council also as is seen from the 
case reported in Jowad Hussain v. Gen- 
dan Singh (8), at p. 28 {of 6 Pat.) their 
Lordships quoted the following sentence 
from the Judgment of Banerjee, J., in 
the case reported in Gajadhar Singh v. 
Kishan Jiwan Lai (2) : 

it soems to ti) ' that this rule contemplates 
the passing of only one final decree in a suit 
for sale upon a mortgage.” 

Again, the definition of the word 
“decree” in S. 2, Civil P. C. has to be 
kept in view. Under the Civil Proce¬ 
dure Code certain causes of action could 
be combined in one suit. When that is 
done the suit should be taken to propely 
comprise all the I'eliefs claimed therein. 
The Court may in proper cases direct 
that several causes of action may be 
tried in separate suits and may confine 
the plaint to one cause of action if it 
thought that tho circumstances of the 
case required the same. But when the 
Court proceeded bo overrule the plea uf 
the defendants about misjoinder of 
causes of action, as it did in the present 
case, the circumstances that the causes 
of action were different loses its impor¬ 
tance. One often finds a single mortgage 
comprising various items of properties 
in which various defendants are inter¬ 
ested. The Court has gob discretion to 
allow particular items to be sold in a 
particular order; it may also declare 
what portion of the amount decreed 
should be realised from what particular 
items ; in the same way, in an ordinary 
suit to recover money against different 
defendants, the Court may exonerate 
some defendants, limit the liability of 
some other defendants bo a portion of 
the amount decreed, or define and limit 
t he li ability of each defendant to nar- 
(14) [1916] 3 mT l. W. 521=34 I. C. 791.- 
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ticul.ir of the amounts decreed. 

In such cases the tfieoi y of “compound 
decree" would siirclv ho inapplicable. 
The jninciplo of the Full Bench decision 
in the case rei'orbed in Kristnama- 
charirir v. Mamjnmmal (10), and tlie 
construction placed on Art. 182 (old 
Art. I7‘J), Lim. Act by the Full Bench of 
Madras in the above case, and by the 
Full Bench of the Calcutta High Court 
in the case reported in Gopal Chunder 
Manna v. Gosain Das Kalay (15), are 
also against the view contended for by 
the respondents. In fact the decision 
in Duwan Ahdti! Alim v. Abdul IJalcam 
(13), related to a case where the plain¬ 
tiffs sued to recover properties described 
In Schs. 1. 2, and 3 and 4 of the plaint. 
He got a decree only in respect of pro¬ 
perties in Rch. 4. His appeal to the 
High Court and to the Privy Council 
claiming the other schedule properties 
failed ; more than 3 years after the date 
of the 1st Court’s decree but within 3 
years of the decree of the final appel¬ 
late Court, the plaintiff-decree-holder- 
applied for execution of the decree with 
reference to the properties in Sch. 4. 
decreed to him by the Ist Court and 
against which there w'ere no appeals or 
questions thereafter. The Calcutta High 
Court held that the plaintiff’s applica¬ 
tion was not barred by limitation. The 
principle of the decision of the Madras 
High Court in the case reported in 
Krishnamachariar v. Mangammal (10), 
and Subramaiiya Chettiar v. Alagappa 
Chettiar (16), is also the same. This 
principle has been accepted as sound by 
the Privy Council also. 

Article 179 of the old Lim. Act was split 
into the the present Arts. 181 and 182 of 
the present Act. See the observations in 
Venkaiiya v. Sathiraju (4), at p. 716 (of 
44 Mad.) and Somar Singh v. Mt. Pre- 
mdei (17), (at p. 336 of 3 Pai.).'^;^The 
principles regarding the starting point 
of limitation in Art. 182 and in Art. 181 
are generally the same. The decision 
under Art. 182 clearly support the con¬ 
tention of the appellant. The Privy 
Council has decided that the starting 
point of limitation for an application 
for a final decree—(order absolute under 
the T. P. Act) is from the date of the 
final decree. Passing of two final decrees 

' 15) [1898] 25 Cal. 594=2 C.W.N. 556 {F.B ) 

16) [1907] 80 Mad. 268=2 M..L. T. 189. 

17) A. I. R. 1925 Pat. 40=3 Pat. 327. 


in same suit is not contemplated by Civil 
Procedure Code. Though all periods of 
limitation are more or less arbitrary, it 
is of the highest importance that they 
should be laid down with clearness and 
certainty, and subtle distinctions not 
warranted by the language of the legis¬ 
lature should not be introduced by the 
Courts, as observed by Benson, J., at 
p. 94 of the Full Bench decision in 
Krishnama^'hariar v. Managammal (10). 
See also the observation of the learned 
Chief Justice at p. 92 to the effect that 
the rule of law laid down by the^ Full 
Bench : 

“ though not altogether scientific is simple, 
certain and intelligible.” 

The definition of the word “decree" 
in the Civil Procedure Code favours the 
appellant’s contention, that as against 
defendants 1 and 2, the decree now in 
question is a single decree, though with 
reference to properties, the liability of 
particular items have been defined. 

I am therefore uuable to follow the 
reasoning of the learned Subordinate 
Judge, either that the decree in question 
is “a compound decree”, or that there 
should be “several decrees absolute in 
this case”, or that the starting point of 
limitation for an application fora decree 
absolute is different with reference to 
different portions of the reliefs decreed 
in this case. 

The rulings of the Privy Council in 
the cases reported in Jowad Hussain v. 
Gendan Singh (8) and Fitzholmes^ v. 
Bank of Upper India (9), are specific, 
namely : 

“ whete there has been an appeal 
preliminary mortgage decree the period oI 
three years within which, under the Lim. 
Act, Art. 181, an application for ft final decree 
must be made runs from the data of the decrefi 
of the appellate Court and not 
piry of the time for payment fixed by tt 
preliminary decree." 

In the present case, such an applies* 
tion has been made within three year® 
from the date of the decree of the appe • 
late Court and is therefore in time, 
therefore reverse the decree of the 
appellate Court and restore that of t e 
1st Court with costs here and in 


lower appellate Court. 

p.E.S./v.s. 


Appeal allowed, 
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Anantakrishna Ayyar, J. 

{Manna) Vazhmuni Mudali —Defen¬ 
dant 1—Appellant. 

V. 

Nathumwii Mudali others —Plain¬ 

tiffs and Defendants—Respondents. 

Second Appeal No. 467 of 1928, De¬ 
cided on 18th September 1929, from 
decree of Dist. Judge, North Arcot, in 
Appeal Suit No. 151 of 1926. 

(a) Contract Act, Ss. 23 and 239—Part¬ 
nership is prima facie legol unless involving 
something illegal, which illegality must be 
sufficiently proved by party alleging it. 

A parCQorship is prim'i facie legal, unless it 
is proved that the object of the same was 
illegal or that the object of the partnership 
necessarily involved something illegal or con¬ 
trary to public policy, and so while it is the 
duty of the Court not to render its aid to the 
enforcement of transactions which are illegal, 
it is at the same time incumbent; that the 
illegality should be sufficiently proved and the 
facts constituting illegality were established. 

[P 363 C 1] 

(b; Madras Abkari Act (1 of 1886), S. 56 
—Partnership formed prior to taking license 
to trade in toddy—No evidence that business 
was not begun before taking license—Part¬ 
nership does not involve transfer and held 
not illegal. 

M, and another entered into partnership 
by each contributing an equal share of money. 
The business was started, the license being 
taken in the name of M. There was no evi¬ 
dence to show that at the time the partnership 
was formed, M had not begun the trade in 
toddy and had no stock which he made the 
joint property of all the three. 

Held : that the partnership did not involve 
a transfer and was not prima facie illegil 
under the Abkari Act ; A.LR. 1926 MfA. 77-2 
and*3.5 Mad. 582, Ref. ;i63 C '/] 

(c) Practice — Appeal — Evidence — Trial 
protracted and many opportunities offered 
to party to produce evidence—If party fails 
to produce, evidence cannot be admitted in 
second appeal. 

Where in a protracted proceeding in lower 
Courts a party is offered plenty of opportunity 
to prove his case by adducing evidence, and the 
PJJf'y not produce the evidence then avail¬ 
able, it is not permissible to that party to have 
the same evidence admitted in second appeal. 

, [P 362 0 2] 

A. Viswanatha Iyer and A. Hama- 
swami lyer—iox Appellant. 

C. Sampath Iyengar and T. B. 
Srinivasan- for Respondents. 

Judgment.— The plaintiEE instituted 
on 14th February 1921 a suit for taking 
of partnership accounts between him 
and defendants 1 and 2 and for the re¬ 
covery of the amount to be found due 
to him on the taking of the accounts. 

be only defence was that the partner¬ 


ship ended in a loss and that there was 
notliing due to the appellants. A decree 
for Rs. 570 was passed in favour of the 
plaintiff on 9th April 1923 hy the Di.strict 
Munsitf. The present defendant 1 pre¬ 
ferred an appeal. On 19th Feiiniary 
1925, the learned Subordinate Judge 
reversed that decree and remanded the 
suit to the District Munsiff for a fresh 
trial, on the ground that the trial Ijy 
the District Munsilf was irregular as no 
preliminary decree seemed to have been 
passed as should have been done in the 
case of partnership suits. While re¬ 
manding the suit the learned Subordi¬ 
nate Judge suggested that the Court of 
first instance might at the re-trial con¬ 
sider a new ground pressed before the 
lower appellate Court by the defendant, 
viz., that the partnership was illegal. 
At the re-trial, defendant 1 put in an 
additional written statement on Slst 
July 1925 that the partnership in ques¬ 
tion was illegal, and opposed to public 
policy. The plaintiff then applied to 
have his plaint amended by alleging 
that he would be entitled to a decree 
for the money advanced by him in case 
the Court should hold that the partner¬ 
ship was illegal as was contended by 
the defendant. That amendment was 
allowed l:y the District Munsiff by his 
order dated 8th October 1925. Defen¬ 
dant 1 filed a further additional written 
statement on 20th October 1925 to the 
amended plaint. On 21st December 
1925 the then District Munsiff, wiiile 
finding all the issues raised in the case 
in favour of tlie plaintiff,dismissed the 
plaintiff’s suit. Ilis finding on issue 5 
was that the contract of partner¬ 
ship was illegal and opposed to public 
policy. On jJaintilf’s appeal the learned 
District Judge on 6th December 1927 
reversed the ‘decision of the District 
Munsiff and passed a preliminary decree 
in favour of the plaintiff for the taking 
of accounts in the light of the findings 
of the District Munsiff on the other 
issues which were not disputed before 
the District Judge. Defendant 1 has 
accordingly preferred the present S. A.‘ 
No. 467 of 1928 against the decision of 
the District Judge. 

The main contention urged by the 
learned advocate for the appellant is 
that the agreement of partnership is 
illegal and that the suit was rightly 
dismissed by the District Munsiff. Da- 
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a 


1 li-M a li'.-cnse t-.o sell toclcly in 
.\''cuiiliri:4 t'O liim, lie to"'!: the 


I'l.ii'itill a-'a paKner in vesiiect of the 
toiMy hu-ifi'-'o anil that such agreement 
ol ]■’, 1 ' ne’'i'ip is prohiloto l hy the 
Ma-.l.a^ At'kaii Act (I of It'SO). The 
lii'i-t.-i'* uniloi' which dtfemlant 1 had 


the piivilcgc of selling tiKhly has not 
Pron produced hy ilelendant 1. The de¬ 
fendant's case was that the liccii'^e was 
taken away hy the plaintill. This is 
what the loaiued District Judge said on 
this point. 

"On one !sii!ip]'' p'int I tliink Pho conten¬ 
tion of (Icfenthiiit 1 rnns’’- fail, lie has not 
prniUiciid tin: lie'MS-.' under wliich h-’ h.ad tlie 
privik'pc of ?’dllilg til'' tu Idy. His explanation 
is 'oh'- ••iS’ly nvide nno that tlie licens''has 
b-i'Mi taken awiv i>y rlie plaintifi. Even if he 
had not the cripiml liceiis', he could qnito 
easily have pot a copy of it fr.nn tlic Collector 
or have pi'>-liiC’‘'l at any rate a copy of the 
licens' wliich was in force in 191S-rn3. the 
year of the partnership. At the re-trial all 
that <1ef' ndant 1 prodneod was a license of the 
year The learned District MnnsifI 

refused to receive it. That license was taken 
back from the lower Court by the vakil for 
defendant 1, and in the course of the argument 
before me no form of license wa.s produced, 
the defendant relying on the notification in 
the Fort St. O.^orgn fTiz-/tte of the conditions of 
sale of Ahkrri privileges for the year lOlS-1019. 
After the argument had concluded, 1 waited 
.The vakil for defendant then pro¬ 
duced a license granted to i third pirty. But 
it was gr.int'd for rdt'.)-r)2i), and not 1019- 
3010. I (1 1 not think that I should presume, In 
favour of a, mm who is nuking a case of the 
kind made by defendant 1. that the license for 
1913-1910 was in identically the same terms as 
the license for the year 1910-1020. . . It 
must b* taken then tliat there is no proof of 
the terms of the liconso which defendant 1 
held. " 


After referring to certain decisions, 
the learned District Judge observed as 
follows : 

" Following these decisions, I hold that, 
since the license relating to the year 1918*1919 
of the partnership has not been produced, there 
are no grounds for saying that the contract of 
partnership was illegal. ” 

After discussing the terms of the part¬ 
nership between the parties and after 
observing that there was no deed of 
partnership to evidence the agreement 
of partnership, the lower appellate Court 
in para. 5 of its judgment observed as 
follows ; 

" It sosms to ms that there are no suQlcient 
grounds for holding that the agreement between 
defendant 1 and the other two (plaintifi and 
defendant 2) was contrary to law. As His 
Lordship, the Chief Justice said in 0. S A. No. 
72 0 /1925 a man who, like defendant 1, sets 
up a case in wbioh he attempts to take advan¬ 
tage of his own wrong, must prove his ‘case to 


tho hilt. I am clear that the respondent has 
not proved his case. ” 

The appellant has produced before me; 
a license granted to a third person for 
the year 191b-1919, and has sought to 
have the same admitted in evidence. I, 
however, do not think that at this stage, 
and in second appeal, I should allow 
him to do so. The plaint was filed on: 
11th February 1921, and the additional; 
written statement in which he took thisj 
new plea was tiled by him on 31st July 
192-3. The appeal was pending before 
the lower appellate Court from 22Dd 
June 192G till 6th December 1927. The 
learned District Judge remarks that 
even after the arguments were heird on 
2Lst September 1927 and judgment re¬ 
served to get a copy of the High Court 
judgment in 0. S. A. No. 72 of 1925, 
defendant I’s vakil produced only a 
license granted to a third party for the 
year 1919-L920 and not any license 
granted for 1918-1919. Defendant 1 
had plenty of opportunities to prove bis 
case, and, I do not think that I should 
fn the circumstances allow defendant 1 
to produce in second appeal additional 
evidence, even if there be no other legal| 


objections in his way of doing so. 

It goes ^Yithout saying that the pro¬ 
duction of the license granted to defen¬ 
dant 1 is essential to enable the Court to 
properly adjudicate on the question of 
illegality of the partnership raised by 
defendant 1. In Natia Bapirajv, v. 
Achuto. Rajaju (i). Miller and Krishna- 
swami Ayyar, JJ., with reference Ijp ^ 
similar argument observed as follows. 

The Subordiuafce Judge sustained this ob¬ 
jection and dismissed the suit. The license! 
not on record and it is impossible for us to say 
that the oartnershio contravenes any condi i 


therein set lorth. ” 

In 0. S. A. No. 72 0/1925, the lafc& 
learned Chief Justice and Eamesam, 

observed as follows: . . 

“ The license which was granted is not 
coming. Is is impossible to say why J 
not produced. Had he produced the same, 
would have been in a position to say, as 
not now, what exactly were 
imposed upon his enjoyment of the n • 
The onus of establishing the iUegahty 
contract obviously lay heavily on defondanfc ^ 
and I am content to dispose oftnis 
the ground that this burden be ne^® 
charged in the Court below in spite of t 
tude given to him. ” - 

See also Appadiirai 


(1) [1910] 20M.L.J. 337=5 I.C. 



IT.W.N. 549. 
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Murugappa Mudali (2), Odgers and 
Madhavan Nair, JJ. No doubt in mat¬ 
ters contrary to public policy, Courts 
should not lend ther aid in favour of 
persons who seek their aid to carry out 
something which is illegal and contrary 
to public policy: but there could be no 
doubt that Courts should in the first in¬ 
stance bo satisfied that what a party is 
seeking to carry out is clearly against 
what has been declared to be against 
public policy. As observed by Tjord 
Halsbury in Connolly v. Consumer’s Cor¬ 
dage Co. (3): 

"their Lordships entertaia no doubt that it 
is tho right and duty of the Court, at any 
stage of the cause, to consider, and, if it is 
sufficiently proved, to act upon an illegality 
which might turn out to be fatal to the claims 
of either of tho parties to the litigation.” 

The Lord Chancellor added, that : 

"their I.ordships did not doubt that the 
learned Judges who tried the case in the Court 
below had a right, and that it was their duty, 
if they thought tho facts were established, to 
take care that the process of the Court should 
not be used for the purpose of establishing a 
claim that ought not to be permitted to bo 
enforced in a Court of Justice.” 

Lindley, L. J., observed in Scott v. 
Brown (4) : 

"It matters not whether the defendant has 
pleaded tho illegality or whether he bas not. 
If the evidence adduced by the plaintiff proved 
the illegality, the Court ought not to assist 
him.” 

While the duty of the Court is not to 
render its aid to the enforcement of 
transactions which are illegal, it is at 
the same time, incumbent that the ille¬ 
gality should be “sufllciently proved” 
(in the words of Lord Halsbury), and 
that the “facts were established” (in the 
words of Lord Chancellor). A partner¬ 
ship is prima facie legal, unless it is 
proved that the object of the same was 
illegal, or that the object of the partner¬ 
ship necessarily involved something 
illegal or contrary to public policy. 
(S. 23, Contract Act). The defendant 
who alleged the illegality has not suc¬ 
ceeded in establishing the necessary 
facts which would enable the Court to 
come to that conclusion. Defendant I 
not having produced the necessary mate¬ 
rials before the Court, I am unable to 
say that the learned District Judge was 
wrong in his decision on this point. 

On the second contention raised by 

(2) A.LR. 1926 .Mad. 772. 

(8) [1904] 89 L. T. 847. 

(4) [1892] 2 Q. B. 724=61 L. J. Q. B. 788=57 
J. P. 218=41 W. B. 116=67 L. T. 782. 


the loiinu'd advocate for the a])ii('llanfc, 
I propose to say only a very few words. 
]b could not 1 0 said that every jiartncr- 
siiip rchifing to aiikari husinoss involves 
a transfer. As ol'sorvod hv lieii.-on and 
Sundara Ivor, J-l., in tho case rcyortod 
in Padma■ a/iliam v. Padrinath Sa.rda 
(5)^ at p. : 

"it is no doubt true that overv contriiot of 
p;irtncrsbip is not necessarih a l.ransfer: but it 
is equally clear tliat such a ctnitva,-*. imv in tho 
.circumstances in many c.asos involve a trans¬ 
fer. Thus if two persons agree to start a busi¬ 
ness in partnership and to contribute capilal 
tberofor, there is no transfer involved in the 
transaction; but if one person carrying on a 
trade and possessing stock and capital, admits 
another into partnership with himself, making 
the stock and tlie capitals, the joint property 
of both, it is impossible to contend that there 
is not a transfer in such a case." 

The learned District Judge considers 
this question in jara. 5 of his judgment. 
He savs : 

"there is no deed of partnership and one. 
has to gather what the terms were from the; 
oral evidence of the parties. As I undors6and| 
the evidence, the case is not one of the respon-] 
dent, having a going toddy trade and t.ikiiig] 
the other two (plaintifT and defendant 2) into: 
partnership. So far as I can gather, each of, 
the three parties contributed an equal share of; 
money and the business was started, the; 
license being taken in the name of defondant l.j 
It seems to be clear that at tbe time the part¬ 
nership was formed he bad not begun tlie trade 
in toddy and bad no stock which he made the 
joint property of all the three.” 

Therefore in that view also the learnedi 
District Judge was, I think, right ini 
overruling the contention of defendant 1,| 
as the partnership in tho particular case 
did not involve a transfer, In Appa- 
diirai Mndali v. Mvruriappa Aludahj (2) 
Odgers and Madhavan Nair, JJ., decided : 

"whore it was alleged that a partnership bet¬ 
ween defendants 1, 2 and y in the matter of an 
abkiri business was illegal and opposed to 
public policy because the abkari license stood 
only in the names of defendants 2 and 3, in¬ 
stead of three persons, but She license itself 

was not produced.that, in the absence 

of evidence to show that it was a condition of 
the license that all tho names of licensees or 
persons concerned in that particular trade or 
business by way of partnership etc must ap- 
pjar on the face of tho license, the partnership 
could not be held to be illegal; and that there 
was nothing prima facie illegal in such a part¬ 
nership under the Abkari Act.” 

Defendant 1 is no douhb entitled to 
take objection that the partnership en¬ 
tered into by him with the plaintiff and 
defendant 2 was illegal and contrary to. 
public policy; but he should have pro- 

(5) [1912r35 Ma082=2rM.’ lT J. 425=ra 
I. C. 126=(1911) 1 M. W. N. 371. 
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• ir-i Mvidras 

mitfii’ials iicfove the Court 
to eiut'S'i fcli-'Coiu'C ro laoporly avljiuli- 
cato o;: I’l-' i'. not having done 

;tO in ti'.e iir>'.--ent t i?e. ti.c lower appel¬ 
late Court wa.s right in pa-ir^ing a i.reli- 
unn uv 'i-’croe in favour of the jilaintill’ 
anl directing t!ie usual accounts to ho 
l.i)ir.:i. I do not propose that tliis liti- 
e\tiun, iH'eun on iUii It'bruavy 11)21 
.-hould iui'tl’or be iiroI''n;'.'d by allowing 
dofenuaut i at this -to.o to adduce addi¬ 
tional evidence. 

In tliis view, I do not piMpcso to dis¬ 
cuss thi.’ various decisions cited before 
mo by the Jearnod aavooites ou either 
ndo iti the second appeal, vi/.: Maruda- 
?dathi( V. Ranjammi (G); 

Tlntlii Pakuni'ln<;ii v. BhccmwUi (7); 
Namnsiya'/a Garuhkal v. Siibramania 
Ainiar O’nuiadhara Sah v. Sivami- 
nathn Aiudali (9); Brahmdyya v. 
Jlamiah (10): of this Court Karsan v. 
fiat'u Shivaji (U); Nazaratti Syad 
Imam v. Bahamiya Dureyatimsha (12); 
Champscy Dossa v. Gordhandoss Kes> 
s;?c;i(i3): of the Bombay High Court; 
■fI'.anc'idrci Nath v. Ckandi Cliaran 
Saha (14) and Behari Bail v. Jagodish 
Oiunder (15) of the Calcutta High Court, 
as I consider that the case before me 
could be disposed of on the grounds 
already mentioned by me. 

The result is that the second appeal 
is dismissed with costs. 

P.R.S./v.P. Appeal dimissed. 
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Coutts-Thotteu, C. j., and 
Pan DALAI, J. 

S. L. Ramastoamy Chetty and another 
—Deteudants—Appellants. 

V. 

M. S. A. P. L. Palaniappa Chettiar — 
Plaintiff—Respondent. 

Appeal No, 8 of 1928, Decided on 22nd 
April 1929, against Judgment of Beasley, 
J„ D/-30bh November 1927. 


(a) Contract Act, S. 161—Pledgee’s default 
in producing pledged property which must 
either be with him or has been improperly 
disposed of— Court is competent to draw 
presumption as regards its value. 

If a pledgee who must either have the pledg¬ 
ed propi-rtv in his possession or must have 
impropirly disposed of it makes default in 
producing it which should be in his possession, 
the Court has to como to a conclusion about 
its value on the best materials available and 
the pledgee cannot complain if the presump¬ 
tion is drawn against him on the principle of 
.4‘'Moric V. Delaviifie, (1722) 1 Strange 501. 

[P 368 0 2] 

(b) Acquiescence — Defence of acquies¬ 
cence explained and enunciated. 

Before any one can acquiesce in another's 
act h'j must know what that act is. No one 
can acquiesce in a fraud till he knows that 
there has been a fraud or in a violation of his 
right till be knows that his rights have been 
violated and in what way. Persons cannot be 
said to acquiesce in the claims of others unless 
they are fully cognisant of their right to dis¬ 
pute them. But it is not necessary that the 
plaintifl should have known the exact relief to 
which he was entitled ; it is enough that he 
knew the facts constituting bis title to relief. 
The ground for admitting the defence of ac¬ 
quiescence or laches according to tho doctrine 
of the English Courts of Equity is that a Plain¬ 
tiff in equity is bound to prosecute his claim 
without undue delay. Where however there 
is, as in India, a statutory time limit 
conceivable kinds of action, the plaintifl is 
entitled to tho full statutory period before his 
claim becomes unenforceable. Besides, even 
if in such cases tho defence of laches were ad¬ 
missible tho defendants would have to show 
that they had sufiered a change of positionjby 
reason of the plaintiS’s laches in which it 
would not be reasonable to allow him to assert 
his right : 21 All. 496. (P.C.) Ref. -[P ’369 0 1.2) 

(c) Contract Act, S. 176—Right* of pledgor 

and pledgee explained. 

A pledgor cannot compel the pledgee to exer¬ 
cise the power of sale as a means of discharging 
or satisfying the decree. His only rights are 

(1) in case tho pledgee exercises the power, to 
insist that it should be honestly and ptopeny 
done and tho sale proceeds applied to the dent, 

(2) in case the pledgee does not JJ. 

power, to redeem tho pledge on payment o 
debt or so much of it as remains otherwise un¬ 
paid, and (3) in case the sale is nnptoperiy 
exercised, to got damages caused ^ 

(d) Conlracl Acl, S, 176 -PUdgee 
pledged prooerty without pledgor » authority 
-Pledgee is guilty of unauthorued conver 
sion-Piedgor is entitled to recover 

—Suit to recover such damages^ is cw 

governed by Art. 140 or Art. 11^ r-* 

bat no application—*-iniitation Ac , ^ 
145, 115 and 36. 

Where a pledges having power ^eu 

default, takes over in effect, as if * *jj 9 

the pledged property to 
pledgor’s a’athority, or giving an 

full v.vlnotohim‘.he pledgee « gui ty o^.. 
uuauthorisod eonversion and ths pi« 8 
entitled to have his property back or 


1930 S. L»Eamaswamy v. M. S. A. P. L. Palaniappa (Pandalai, J.) Madras 3G5 


value but only on payment of debt. A suit 
brought by the pledgor under the above cir¬ 
cumstances within three years from tho date 
of the alleged sale is well within time whether 
the suit bo regarded as one for redemption 
governed by Art. 145 or as one for damages for 
breach of contract governed by Art. 115. Art. 
36 has no application to such a suit ; 19 Cal. 
Z2‘i\{P.G.)Bel.on. [P 371 C 2] 

(e) Contract Act, S. 177—Absence of ten¬ 
der of money before suit for redemption, 
where pledgee is ready to deliver property, 
need not entail dismissal of suit—But if 
pledgee declares before suit his inability to 
return pledged property, tender of money 
is unnecessary. 

If a pledgor brings a suit for redemption 
without first tendering the money to the pled¬ 
gee, and it turns out that the suit was un¬ 
necessary because the pledgee was always 
ready and willing to deliver up the property 
pledged without suit if the debt had been paid, 
the plaintiff will no doubt bo mads to pay the 
costs of tho defendant, but his suit cannot be 
dismissed. Bub if it turns out that in the cir¬ 
cumstances which preceded the suit, it would 
have been perfectly useless to tender the money 
to the pledgee as for instance where the pledgee 
declares in advance his inability to return the 
pledged property, in such a case if the pledgee 
was at fault in putting it beyond bis power to 
return the goods the pledgor cannot be defeated 
on account of-bis not going through a useless 
ceremoney of tender. [P 370 2 ; P 371 C 1 ] 

K. Baja Iyer and V. Bamaswami Iyer 
—for Appellants. 

G. Bamakrishna Iyer and E. P. Ma- 
hadeva Iyer —for Eespondent. 

Pandalai, J. —The defendants appeal 
from a decree declaring that the res¬ 
pondent (plaintiff) is entitled to redeem 
eleven jewels pledged by him with the 
appellants, ordering the appellants to 
produce tho same in Court on or before 
30th January 1928 and in default to pay 
the respondent the price thereof i. e., 
Es. 11,000, with interest thereon, less 
Es. 11,712-9-0 being the amount due to 
the appellants under the decree in 0. S. 
No. 110 of 1921 or a net amount of 
Es. 627-9-8 and also ordering the appel¬ 
lants to pay the respondent his costs of 
suit. All the parties are Nattukottai 
Chet ties and appellant 1 is appellant 
2*8 brother’s son. 

On 3rd November 1918 at Karaikudi 
in tho Eamnad District the respondent 
borrowed from the appellants who are 
jointly carrying on a money lending 
business in India and the F. M. S., the 
sum of Es. 6,000 at 12 per cent interest 
and pledged with them the jewels men¬ 
tioned in the schedule to the decree. 
The debt being unpaid appellant 1 as 
agent on behalf of appellant 2 and dur- 


ing the latter’s absence in tho F. M. S. 
brought a suit for its recovery on 3rd 
November 1921 in tho Court of tho Snh. 
ordinate Judge of Sivaganga O.P. No. 110' 
of 1921. In the plaint it was stated by 
way of remark that 2 jewels worth in 
all Es. 2,700 were pledged for tho debt. 
This was only by way of remark ; the 
jewels were not produced in Court and 
the suit was framed as for the recovery 
of the debt, reserving to the plaintiff the 
right to sell tho jewels without tho 
intervention of the C( urt, a course whicli 
tho creditor could take under S. 17G, 
Contract Act. It is now admitted that 
this statement was incorrect because at 
least 10 jewels were pledged, It is 
alleged by the appellants that the mis¬ 
take arose as the jewels were in an iron 
safe the key of which was with appel¬ 
lant 2 at Ipoh in the F.al.S., a;id apiel- 
lant 1 who had to 6le tho suit before it 
became barred did not know the number 
and value of the pledged jewels. How- 
ever this may be. in JIarch 1922 the res¬ 
pondent applied to the Court todi;ect the 
production of the jewels urging tliat the 
statement in the plaint as to the number 
and value of the jewels was incorrect. To 
this request, instead of stating what is 
now urged as the truth appellant 1 stated 
ina counter affidavit that the defendant’s 
(present respondent’s) allegations were 
all false and that ho had no right to 
have the pledged jewels produced nor 
could his objections as to their value or 
number be heard as no relief was sought 
in the suit about the said jewels. Cn 
27th November 1922 the Court made tho 
following order; 

“ The pledged jewel does not form the sub¬ 
ject matter of the suit. Plaintiff doe.s not 
seek to enforce tho pledge in the suit. No 
issue raises the question of the pledge. This 
application does not lie and is accordinclr dis¬ 
missed. ” 

The decree in the suit was passed on 
8 th December 1922 by which time ap¬ 
pellant bad returned from Ipoh to India. 

The dispute in this case is about a 
private sale of the pledged jewels which 
the appellants alleged they effected on 
25th January 1923 for Es. 5350 and 
about the true value of the jewel'?. The 
pospondent in paras. 7, 8 and 9 of the 
plaint alleged that the appellant’s sup¬ 
pression of tho truth about the jewels 

in the plaint in tho Sivaganga suit was 
wilful and fraudulent, that in pursuance 
thereof they set up the alleged sale of 



« ^ l« J 


■Ii'iN iry I'!-I i’: onlor to 
1 i:i~ [vciptMiy imlly 'voi 
for ;L ini ivi v line, atvl that 

tiO in f u-t to ju ]-l;a'-e,thc so-callei] 
-iih' hoin ‘4 ‘h'j^us transaction' or a 
•^nain ai: 1 li-tif i 'n< one. 

Till' appellants pleade'l that the erro- 
ni.-.)U' '■ateaiotit in the ]’lainli in tlio 
lornn-r -uit was an innocent one, due to 
a hona fulo mistake on the jiart of ap- 
]it‘lla’it as to what the plod^jod jeweLs 
were as they were in a safe the key of 
which was with appellant 2 then at 
Jpoli, that after arrivil of appellant 2 in 
India, due notice of tliO «alo was given 
to the i'‘<])ondent and that as tlio debt 
was not paid, all the ten pledged iewels 
wer • ]>roperly and in (act sold and fet¬ 
ched Its. They pleaded further 

that credit was given for this amount 
in several applications for execution in 
the Sivaganga Court, that no objection 
was taken by the appellant at the time 
but that ha on the contrary made seve¬ 
ral payments towards the balance of 
the decree amount and that therefore 


apiieal before us about it and we must 
hold with the learned Judge that all 
IL lowels mentioned in the decree were 
jdedged. About their value, the learned 
Judge held that they were worth Es. 
Il,(l00. On the question of limitation 
he held that on his finding that the 
jewels were not sold the suit was really 
one for redem{>tion for which a period 
of dO years is provided, and that even 
regarded as one for damages it was 
governed by Art. 95 as the appellants 
had been guilty of a gross fraud and the 
relief was one claimed on the ground of 
fraud. The respondent’s acquiescence 
and the maintainability of the suit are 
not separately dealt with by the learned 
Judge probably because much insistence 
was not mide on them before him but 
from several passages in his judgment 
dealing with the respondent’s conduct 
and its effect it is clear that he consi¬ 
dered that the respondent had not ac¬ 
quiesced in the appellants' pretence that 
the jewels had been sold when they 
were not. He says 
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the respondent must be hold to have 
afhrmod and acquiesced in the sale and 
is not entitled now to question it. Tliey 
also idoadod limit.icion and that the 
suit as framed was not maintainable. 
B Issues wore framed. Issue I raised 
tlio question of the number and value 
of the jewels. Issues 2, I and 5 raised 
the quc.stion of the factum and validity 
of the sale and its binding character on 
the respondent. Issue 3 raised the ques¬ 
tion of respondents’ acquiescence, issue 
6 that of the maintainability of the 
suit, Issue 7 that of limitation, and issue 
8 is the general issue as to appropriate 
relief. 

The learned Judge who tried the case 
delivered a careful judgment dealing 
exhaustively with the matters in dis¬ 
pute and it is not necessary for us, as 
we generally agree with his conclusions, 
to go as minutely as he has done into 
the evidence with which he has dealt. 

The learned Judge held that the ap¬ 
pellants had foisted a sale on the res¬ 
pondent whereas in fact there was no 
sale at all. As to the jewels themselves 
though at the time of pleadings the ap¬ 
pellants denied the existence of one 
small item worth Rs. 300 out of the 
items 11, no importance seems to have 
been attached at the trial to this ques- 
:tion and nothing has been urged in the 


“ ill is inconceivable tha* the plaintiff (respon* 
dent) did not question the sale in Court though 
it is quite clear that no executing Court would 
go into such a matter, and that is what the 
plaintiff says the Judge refused to do. All 

that tbo plaintiff could say was that there was 

no sale but tliis was not a salo in execution 

and so the Court would not enquire into that 

salo. ” 

As to maintaiuability of the suit the 

Judge says: 

“ There having been no sale, the plaintifi h 

entitled to redeem the jewels by p.\ynioat of a 

certain amouut." 

Before us the learned advocate for 
the appellants has argued (1) that the 
learned Judge’s finding as to the factum 
of sale is incorrect (2) that his fiuding 
as to the value of the jewels is incorrec 
(3) that in any view the responden 
must be held to have affirmed and ac¬ 
quiesced in the sale and cannot no^ 
disaffirm or repudiate it (4) that thesui 
is not maintainable as the responden 

did not tender the money due noi* was 

he willing and ready to pay it ‘and I 
that the suit is barred by limitation. 
We propose to deal with these con 

tentions seriatim. ,, 

As to the sale itself after * 

sidering the evidence we agree with 
Judge’s finding that there was no sa 

at all on 25 th January 1923 as alleg 

by the appellants. We need refer o 
to some of the striking features o 
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parti of tlio case which support that 
linding. The sale is alleged to have 
been held at Karaikudi in the appellant's 
house on 25th January 1923, in pursu¬ 
ance to the notice Ex. B dated 16th 
January 1923, by which the respondent 
was required to pay the decree debt in 
one week from that day in default of 
which the 10 jewels mentioned therein 
would be sold. The respondent’s answer 
to this was Ex. B-1, dated 26th January 
1923, in which he pointed out the dis¬ 
crepancy between the plaint in which 
only two jewels were mentioned and the 
notice in which 10 jewels were men¬ 
tioned and stated that neither the 10 
jewelsa dmitted nor those still omitted 
should be sold as he (respondent) inten¬ 
ded to take criminal proceedings. The 
parties being residents of the same vil¬ 
lage these letters must have reached 
the other party the same or the next 
day. 

It is curious that the sale is dated 
25th January which gives the appellants 
the opportunity of saying that they had 
already sold the jewels before receipt 
of the respondent’s reply. If any sale 
actually took place on 25th January, it 
is curious that the appellants on receipt 
of Ex. B-1 did not take the trouble to 
inform the respondent that the sale had 
already been held or what the amount 
realised was. In fact they gave no in¬ 
formation at all to the respondent but 
followed up the notice by an execution 
petition Ex. I in which for the first 
time they alleged that the jewels had 
been sold on 25th January for Rs. 5350. 
At the sale besides the appellant? and 
their witness and the supposed pur¬ 
chasers, (two mysterious Madura mer¬ 
chants) four persons, Kuppiisami 
Chetty, Kumarappa Chotty, Aruna- 
chalam Chetty, and a goldsmith Pon- 
naya Asari, all natives of Karaikudi, 
are said^ to have been present. Of the 
above nine persons except the appel- 
lants only witness their paid seiwant, 
between whom and the respondent there 
is personal enmity on account of a decree 
obtained against him by the respondent, 
not a single person has been called. 
The last named four persons are said to 
have come there to value the jewels and 
yet not one of them has signed the un¬ 
dated list now produced which is alleged 
to be in the handwriting of appellant 2 
and to have been made at the time of 
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the sal'. Most oxtrioi'diiiary of all, 
till' allcgoil piirchasi'i's who are said to bo 
two Madura iiu'rch ints. have rciiuituid 
to tliis ilay iriidoutili.'d. the :i[ipe!lants' 
wibuoss not Iioihl; able to sa\' who or 
what tlu'ir names aiv evon at the trial. 
As if this wore not onoii.^b. it is admit¬ 
ted that these mysterious jiersons. wlio 
came to buy viluaido jewels did not 
bring any money nor wa^ ;iny money 
paid but it is said they woi'e allowed to 
take away the jewels on tbo guarantee 
of Kuppusami Chetty. As there is abso¬ 
lutely nothing bub tho word of the 
appellant’s witness, the respondent's 
enemy, to support the theory of guaran¬ 
tee we find it dilliculb to believe that 
shrewd businessmen like tho appellants 
allowed unknown persons to taka away 
Rs. 5,350 worth of jewels without a scrap 
of writing either from thomsolves or 
from someone else. 

From all the evidence wo are 
convinced that these Madura mer¬ 
chants are pure inventions and that 
no one took away t!m jewels on 25Sh 
January 1923 as admittedly no money 
was paid. Needless to say that the 
appellants h.ive nob produced their 
accounts of that day and it is <admitted 
that tliere is no such entry anywhere 
in the appellants’ books. This is not 
all. The appellants produced a lodger 
book and relied on certain entries thore 
dated 16th July 1923 nearly six months 
later. The corresponding day book is 
not produced. Tho story bo be gathered 
from these entries and tho evidorco of 
the appellants’ witness is that Kumar¬ 
appa Chetty liad on 25th January 1923 
taken the gold worth Rs. 1,200 from 
one of the neck ornamouks which was 
melted, that for six months no part of 
the Rs. 5,350 for which tho Madura 
merchants were responsible w’as paid by 
themselves or their guaranter or Kumar¬ 
appa Chetty, that on 16bh July 1923 
the Madura merchants paid the appel¬ 
lants Rs. 3,640, that at once this 
Rs. 3,640 was lent to Kumarappa Chotty 
that, therefore, he was on tliat day de¬ 
bited with the Rs. 1,200 in one account 
and with Rs. 3,640 in a new account 
opened for that purpose and that for the 
balance of Rs. 510 another new account 
was opened in the name of the unknown 
Madura merchants. That these entries 
are fabrications is seen from the fact 
that in the body of the entries the date 
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in il;ai ^vhioh Mio transaction is re- 
IS left Idank. 

Tlie luJ refnlt of these ingenious 
nianijmiations is t!iat even on IGoh 
July -vhen these entries are supposed 
to irive ]•-".] iivnlo for some reason, not 
one pi-' in the shape of cash reached 
th,' hands of tlie appellants out of 
K-. j.djO for which they are supposed 
to have parted with the respondent’s 
lewcls; because Rs. - 1,^10 was outstand¬ 
ing against Kiimarappa Clietty and 
Rs! oIO against tlie Madura merchants. 
The alleged payment of Rs. 3,G40 by 
tlie Madura merchants and the loan of 
it at once to Kiimarappa Chotty is a 
transparent i>apcr device. It follows 
that the Madura merchants could not 
have got tlie groat bulk of the jewels at 
any time and this confirms the belief 
that they are mere myths. The respon- 
dent suggests the reason why these 
ledger entries were brought into exis¬ 
tence as of IGth July 1923. On 4tii 
March 1923 ho had applied to the Siva- 
ganga Court for sanction to prosecute 
the appellants for falsely stating in the 
plaint that only two jewels were pled- 
god whereas it was admitted in the 
appellants’ notice that there were at 
least items 10. As the learned Judge 
obseives this was an instance of liti¬ 
gants in this country rushing to the cri- 
minal Court with little or no justifica¬ 
tion at all. But while this charge was 
pending against the appellants, they 
would think it necessary to arm them¬ 
selves with proof of their bona fides. 
That petition was disposed of by the 
Sivaganga Court by dismissing it, on 
28tli July 1924 and the suggestion is 
that the ledger entries of 16th July 1923 
now relied on wero really fabricated 
in answer to the threat of prosecution. 
Whether this be so or not, we have no 
doubt that they wero paper entries made 
with the object of supporting a false 
story lirst set up in the execution peti¬ 
tion E.x. 1 dated 7th February 1923. 
For these and other reasons more fully 
stated by the learned Judge we come 
without hesitation to the conclusion 
that there was no sale of the respon- 
dents’ jewels at all on 25bh January 
1923 and that the statement to the con¬ 
trary made by the appellants in the exe¬ 
cution petitions in 0. S. No. liO of 
1921 and in this case is untrue. It ne¬ 
ver was the case of the appellants that 


they sold the jewels at any other time 
or to any one else. 

Coming next to the value of thej 
jewels, in view of the finding that the 
appellants have not sold the jewels, or 
given any other satisfactory explanation 
about their disposal, they must eithei'i 
liave them in their possession or must 
have improperly disposed of them. In 
either case, on the appellants’ default 
to produce the jewels which should be 
in their possession, tlie Court has to 
come to a conclusion about their value 
on tho bast materials available and the 
appellants cannot complain if the pre¬ 
sumption is drawn against them on the 
principle of Armorie v. Delamirieill 
The learned Judge had some material 
before him, v'the fact that item 1, 
(a packet a diamonds) which the appel¬ 
lants themselves valued at Rs. 1,500 in 
the plaint in 0. S. No. 110 of 1921 is 
put down at Rs. 800 in the memoran¬ 
dum Ex. Dl, now put forward asf^he 
basis on which the total price was fixed 
at Rs. 5,350. This showed that the real 
price was somewhere near twice the 
figure at which the appellants pretended 
to have sold them. On this and on the 
evidence of the respondent and the fact 
that the loan advanced was Rs. 6,000 
which with interest came to Rs. 8,160 
the learned Judge thoughtit fair to fix the 
price of the entire lot of pledged jewels 
at Rs. 11,000. We find nothing wrong 
in this method and can only add that if 
we had to make a valuation for our¬ 
selves we would in the circumstances 
have to adopt the same method and ar¬ 
rive at the same figure. 

The only other contention that in¬ 
volves any question of fact is that the 

respondent affirmed and acquiesced in 

the appellant’s allegation of sale and 
cannot now be permitted to question 
the sale. It is urged that the principle 
that no one can approbate and rejg’O* 
bate the same transaction applies. Bn 
in our opinion the facts proved do no^ 

raise any inference of acquiescence ao 

all by the respondent of the fraud"" 

in fact such it was— which the appe 
lants attempted. Before any on® ca 
acquiesce in another’s act he must kno 
what that act is. No one can ncQnie 
in a fraud till he knows that there 
been a fraud or in a 
right till he knows that his righ tsjl^ 

(1) [1722] 1 Strange 501. 
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been violated and in what way. The 
basis of the argument in the respon¬ 
dent’s so-called acquiescence is the fact 
that the appellants alleged in certain 
execution petitions that the jewels had 
been sold for Ks. 5,350 and applied for 
execution for the balance and that the 
respondent when arrested on those peti¬ 
tions paid Rs. 200, Rs. 1,000, and 
Es. 300 respectively in cash an later at¬ 
tempted unsuccessfully to set off a sura 
of Rs. 1019 towards that balance. 

These petitions are. Ex. 1 {7th Febru¬ 
ary 1923). E. P, 137 of 1923, Ex. 1 (a) 
(8th April 1923), E. P. 265 of 1923, 
(Ex. 1 (b) 16th January 1924) E. P. 12 of 
< 1924; Ex. 1 (c) (18th February 1924), 
E. P. 35 of 1924 and Ex. 1 (d) (6th 
August 1924); E. P. 112 of 1924. 

The payments by the respo.ndent were 
made on arrest in pursuance of the first 
three of the above applications. The 
unsuccsssful application to set off to- 
wards the decree Rs. 1,019 alleged to 
be due to the respondent on some other 
account is Ex. 1 (e) dated 23rd August 
1924 and it was dismissed. The utmost 
that follows from these facts is that the 
respondent did not resist those execu¬ 
tion proceedings on the ground of the 
fraud which has now come to light pro¬ 
bably because be did not know the ap¬ 
pellants were setting up a sale which in 
fact had not taken place. Assuming 
that the respondent could have put for¬ 
ward that case in execution and that 
the executing Court could have given 
him relief on it about which we will 
state our opinion presently it is still 
incumbent on the appellants if they 
rely on any acquiescence in their con¬ 
duct by the respondent to show that he 
knew the facts. Not only is there no 
such proof but in the nature of the ap- 
pellant s contention that there was an 
actual sale, there could be no proof that 
the respondent knew that there was no 
sale. Authority for this is abundant 
and it is only necessary to refer to the 
passage in Halsbury, Laws of England 
Vol. 13, at p. 169 summarizing the law 
that : 

" as regards knowledge, parsons cannot be 
said to acquiesce in the claims of others unless 
they are fully cognizant of their right to dis¬ 
pute them. But It is not necessary that the 
plaintifi should have known the ezot relief to 
which he was entitled, it is enough that be 
knew the facta constituting bis title to relief." 

The appellants’ contention must, 
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therefore, fail on bho ground that he did 
nob know that the sale alleged by the 
appellants was a myth. But there are 
other and equally fatal grounds. The 
ground for admitting the defence of ac¬ 
quiescence or laches according to the 
doctrine of the English Courts ot Equity 
is that a plaintiff in equity is hound to 
prosecute his claim without undue de¬ 
lay. Where, however, there is. as in 
India, a statutory time limit to all con¬ 
ceivable kinds of action, the plaintiif is 
entitled to the full statutory period be¬ 
fore his claim becomes unenforcoablo. 
Besides, even if in such cases bho de¬ 
fence of laches were admissible the de¬ 
fendants (appellants in this case) would 
have to show that they had suffered a 
change of position by reason of respon¬ 
dent's laches in which it would not he 
reasonable to allow him to assert bis 
right. We fail to see what change of 
position the appellants have suffered ex¬ 
cept that they have succeeded in mak¬ 
ing away with part of the respondent’s 
property by giving him credit for only 
about half its value ; iu other words, 
they have enriched themselves at res¬ 
pondent’s expense. It is not only not 
unreasonable but eminently just that 
this wrong should be redressed. We 
are nob aware of the defence of laches 
and acquiescence being employed to de¬ 
feat a money claim like tho present : 
cf. Ben Bam v. Kundal Lai (2) a case 
of equitable estoppel. 

The appellants’ advocate urged as a 
branch of his argument on acquiescence, 
what is really a distinct point, that the 
respondent’s present suit is incompetent 
by reason of S. 47, Civil P. C., because 
the question raised is one relating to 
tho execution, discharge or satis- 
faction of the decree in 0. S. No. HO 
of 1921. This point does not appear ta 
have been distinctly raised in the lower 
Court and has not been distinctly 
taken in the grounds of appeal to- 
this Court. The passage in the lower 
Court’s judgment has already been 
extracted above where tho learned 
Judge in dealing with the respondent’s 
alleged acquiescence observed that tho 
executing Court could not and would 
not go into the question whether there 
bad been a proper sale of the’jewels as 
the sale was not a judicial one. No- 

(a) UB99J All, 496=26 I. A. SB=7 Bar 
528 (P.O.). 
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•luthority has been cited to us to show 
that this view is iucon-ect. The case 
cited Motiial.llirabhai v. Bai Mani (3) 
was one in wliich the pledgor having 
obtained a decree for redemption of 
certain shares sought in execution to 
sliow that certain new sliares allotted 
by the company to the pledgees as 
holders of the old shares sliould also be 
delivered up as accretions to tne 
pledged shares on payment of the debt. 
It was liold that the question whether 
the new shares were accretions liable 
to bo redeemed with the pledged shares 
was one which fell iiroporlv under S. 47, 
Civil P.C. 

Tho suit 0. S. iiO of 1921 was 
brought by appellant 2 as creditor 
merely for recovery of the debt re¬ 
taining tho goods pledged as a colla¬ 
teral security and lie purported after 
the decree to exercise his right of sale 
without intervention of the Court as ho 
was entitled to do. Tho present res¬ 
pondent’s application, to have the 
jewels produced in Court was resisted 
by the appellants and the Court upheld 
that refusal by the order dated 27bh 
May 1922 already quoted at the begin¬ 
ning of this judgment. We fail tj see 
how in tho above circumstances the 
respondent could have again agitated 
in execution tho question of tho factum 
or validity of the sale out of Court of 
the jewels as to which rightly or 
wrongly the Court had held that they 
did not form tho subject matter of the 
suit and that the question of their 
pledge was nob in issue. The respon¬ 
dent could nob compel the appellants 
bo exercise the power of sale as a means 
of discharging or satisfying the decree. 
His only rights were (l) in case the 
appellants exercised the power, to in- 
sist that it should be honestly and pro- 
iperly done and tho sale proceeds ap- 
iplied to the debt (2) in case the appel¬ 
lants did nob exercise the power, to re- 
deem the pledges on payment of the 
debt or so much of it as remained other¬ 
wise unpaid and (3) in case the sile was 
improperly exercised, to get damages 
caused thereby. The 2nd of the above 
alternatives is what has happened. 
Having regard to the nature of tho 
former suit, the execution proceedings 
therein could not at respondent’s instance 

(3) A. I. R. 1925 P. 0. Bom. £83=52 

I, A. 137 (P. 0.). 


have been converted into an enquiry 
whetlier there had been any sale at all 
or if there had been one whether it was 
properly held. If such an enquiry had 
been held and it was found as has'been 
found in this case, that the appellants 
are liable to pay the respondent the 
ditfevence between the full value of the 
jewels and the debt, there was no 
means of enforcing the payment of such 
dili'erence in execution of the decree and 
tho respondent would even then have 
had to bring a fresh suit for that sum. 
That is in substance what he has done 
and this suit cannot therefore be de¬ 
feated by resort to S. 47. 

The next objection urged on behalf 
of the appellants, is that the suit is 
not maintainable as the respondent did 
nob tender the money due nor was he 
willing and ready to pay it. For this 
his; learned advocate cited the Privy 
Council decision in Neckram Dohay 
V. Bank of Bengal (4), and the English 
decisions cited in argument in that case 
Halliday v. Jlolgate (5), Do7tal v. Suck- 
ing (6) and Johnson v. Stear (7). It 
is sufficient to deal with the decision of 
the'Privy Council which was given 
after consideration of the other cases. 
The decision was that where a pledgee 
having power to sell for default takes 
over as if upon a sale to himself the 
property pledged without the authority 
of the pledgor but crediting its value 
in account with him, this act though 
an unauthorized conversion doss not 
put an end to the contract of pledge so 
as to entitle the pledgor to have the 
property *back without payment. Ap¬ 
plying that to the present case what 
follows is that the pledgee having id 
effect taken over as if upon a sale the 
pledged jewels to himself without giv¬ 
ing credit fot their full value to the 
pledgor has been guilty of an unautho¬ 
rized conversion and the pledgor is 
therefore entitled to have his property 
back or its full value but only on 
ment of the debt. This is exactly w^t 
the learned Judge has ordered. 

(4) [1892] 19 Cal. 322=19 I. A. 60=6 Sar. 

104 (P. C.). ,, 

(5) [1869] 3 Ex. 299=37 L. J. Ex. 

W. R. 13=18 L. T. 656. t 

(6) [1867] 1 Q. B. 585=7 B. & S. 783=w iJ- 
J. Q. B. 232=14 L. T. 772=15 W. «• 

12 Jur. (n. 8.) 795. o 

(7) [18G4] 15 0, B. (N. S.) 330=12 W. «• 
347=33 L. J. 0. P. 130=9 L. T. 598-^“ 
Jur. (n. 8.) 99. 
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having found the jewels to be worth 
Es. 11,000 and having given the ap¬ 
pellants the opportunity to produce 
them if they could has ordered them in 
case of default to pay the respondent 
the differenee between that value and 
the balance of the decree amount and 
no objection has been taken to the 
figures. The decision cited therefore, 
far from showing that decree appealed 
from is erroneous, supports it. But it 
was suggested that the uon-maintain- 
ability of the suit was due to the res¬ 
pondent’s not having tendered or his 
not having been ready and willing to 
pay the amount due before the suit, 
which it seems is an essential condition 
of bringing a suit for redemption. This 
is a«misapprehension. If a ple’dgor 
brings a suit for redemption without 
first tendering the money to the pledgee 
and it turns out that the suit was un¬ 
necessary because the pledgee was al¬ 
ways ready and willing to deliver up 
the property pledged without suit if the 
debt had been paid, the plaintiff will 
no doubt be made to pay the costs of the 
defendant but his suit cannot be dis¬ 
missed. But if it turns out that in the 
circumstances which preceded the suit, 
it would have been perfectly useless to 
'tender the money to the pledgee as for 
Instance where the pledgee declares in 
advance his inability to return the 
jpledged property, in such a case if the 
ipledgee was at fault in putting it be¬ 
yond his power to return the goods the 
pledgor cannot be defeated on account 
iof his not going through a useless cere¬ 
mony of tender. S. 51, Contract Act 
makes the matter clear when it de¬ 
clares that neither party to reciprocal 
promises need perform his promise un¬ 
less the other party is ready and will¬ 
ing to perform his promise. Ulus, (a) to 
this section is the ordinary case of buy¬ 
ing and sellings goods when neither the 
buyer need pay the price nor the seller 
deliver the goods unless the other 
party is ready and willing to perform 
his part. In this case, the appel¬ 
lants having so long ago as 7th Feb¬ 
ruary 1923, the date of their Brst ex- 
-ecution petition declared that they had 
sold the jewels and thus put it beyond 
their power to be ready and willing to 
return them the respondent was not 
required to tender the debt to them. 
This contention also must be rejected. 


The last point iirgod is tliat tho suit 
is barred by limitation. Tlio appel¬ 
lant’s argura'mb is tliat the suit is one 
for damages for tort governed l>y Art. 36, 
Lim .\ct and should have lieen brought 
within two years of tho wrong {'onver- 
sion complained of. Tho learned Judge 
has held that in the nature of tho find- 
ing that the goods wero not sold tho 
suit is one for redemption governed In- 
Art. 1-15, fjim. Act whicli allows 30 
years from tlie date of the deposit or 
pawn. We think that .\rt. 36 iias no 
application to the suit as it is for 
wrongs independent of contract and 
that this case arises outof a contract ot 
pledge thougii technically the appel¬ 
lants’ act amounted according to the 
authorities to conversion. But as held 
by the Privy Council m Nclcrnm Dolan 
V. Bank of BengoJ (1), above referred to 
that conduct was not inconsistent 
with the condition of tho contract as to 
have tho effect oi putting an end to the 
contract so as to enable the pledgor to 
avoid tlie contract under S. 153. 
Contract Act. If the contract is thus 
till subsisting whether the suit be 
regarded/ as one for redemption gov¬ 
erned by .Art. 145, or as one for 
damages for breach of contract governed 
by Art. 115, the suit which was brought 
on 19th January 1926, before the ex- 
piry of 3 years from 25th January 1923 
the date of tho alleged sale, is well 
within time and is nob barred, In this 
view it is not necessary to consider 
whether the su.it was one for relief on 
the ground of fraud governed by .Art. 95. 
The appeal fails and is dismissed with 
costs. The memo, of objections is also 
dismissed with costs. 

r.K.S./v.S. Appeal disviisseA. 
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CURGENVEN, J. 

Vein Panilckan, In re —Appellant. 

Appeal No. 355 of 1928, and Civil 
Revn. Petn. No. 1249 of 1928, Decided 
on 3rd October 1928, against order of 
Principal Sub-Judge, Ramnad, D/- 2l5b 
February 1928. 

Transfer of Properly Act, Ss. 39 and 40— 
Subsequent purchaser without notice cannot 
affect either mortgagee’s right to relinquish 
part of security or legal effect of such relin¬ 
quishment. 

When a mortgagee voluntarily releases part 
of security, he c»n recover whole debt frem tho 
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r n’ll even a siilj'iCf]u-iit purchaser 
witliMiit ni'bi'-' n.uino*. nlTect either the nr'rt* 
g;i!"''''s ri Jit- ! •> re!i:i^i'iHh piri of the security 
cr tiio legil ci'-of su‘-)i r-‘linq'iich!iient, 
^vilat.evoc reiiii' lie* lie nuv [lossess, aii<l bJ :vblfi 
te enforce le-vinsr, lii-; v?n lois; 31 Ma L and 

i 'I ir. de7. -e • ; 10 0 r>-^, Rfl. on. 

[P 37-2 V 1] 


referred to, the propriety of the appel¬ 
late Court’s order can no longer be ia 
question. 

r.u.s./s.N. Appeal dismissed, 
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S’. S’aru‘ionj. 7 k n-i^'n —for Api^cllant. 

Judgment.— Tin' civil miscellaneous 
aiq'eal i-^auiins^ a i<-nunil ciiler passed 
in appoil lunl-’V O, - 11 , IE. il J, Civil P C., 
requiring t!io ti'i d < • -nrt t > rocor<l a iind- 
mg on is'Ue 1 . which dcxlt with the 
liahilifv ''ftlie eastern portion of the 
]irojieri '.' for Ui'‘ mortg i" ‘ dolit. When 
the c.t-e wei'i' I'lc'c • - 'i i- District i\lini- 
sif Mio ini.rt-aeoj givo np this portion of 
th.e 111'(i c-1 an l contented himself 
with aohint! lor the sale of the western 


I'oction, the siilqect of t!ic 
] ollanii petitioner's pureiiase. 


present ap- 
The civil 


revision petition is against tlie District 


Miinsifs finding tliat the mortgagee wa.s 


competent to take this course, with the 
result that the western portion becomes 


solely liable for the debt. The District 


Kumaraswami Sastbiand 
Ramesam, JJ. 

7C. .^vaminatJia Aiyai —Defendant £ 
—Appellant, 

V. 

Jamhiikcsirarasirami Temple and' 
others —Plaintiffs—Respondents. 

Appeal Suit No. 37 of 1923, D/- 26blv 
April 1928, against decree of Sub-Judge,. 
Triebinopoly, in 0. S. No. 79 of 1920. 

(a) Trusts Act, S. 52—Trustee can neither 
buy trust property nor sell any of his proper* 
ly to trust. 

A trustoe caunot buy the properties of the 
trust himself and he cannot sell any of hia 
properties to the trust either, the mischief in 
both tiie cases being tho likelihood of a conflict 
between his inti-rost and his duties as a trustee. 
The l.aw dois not go into tho question of whe¬ 
ther the transaction is bonoficial or not. 


Munsif cited the Full Bench ease Peru- 
mal Pillni w Raman ChcHiii), which 
lays down that whan a mortgagee volun¬ 
tarily releases part oi the mortg.age secu¬ 
rity, ho can recover the whole of tho 
debt from the reraaindov, 1 do not think 
that tlie circumstance that tho appellant 
petitioner alleges himself to bo a subse¬ 
quent purchaser without notice can 
affect either tho mortgagee’s right so as 
to relinquish pait of the security or tho 
.legal effect of such relinquishment, 
iwhatever remedies he may possess, and 
be able to enforce against his vendors. 
It may bo noted that the Full Bench 
case expressly dissented from Ponnasami 
Mudaliar v. Srinivasa Naicken (2), which 
hold that a mortgagee cannot relinquish 
to tho prejudico of subsequent alienees ; 
and the expression of a similar opinion 
in Arunachalam CheiUj v. Uurugappa 
Chetty (3), must be taken to be also 
overtoiled. The result is that the District 
Munsif’s decision, in my view, is correct 
and the civil revision petition is dis¬ 
missed. The civil miscellaneous appeal 
is also dismissed, because owing to the 
exoneration of the portion of property 

'irr[T^3loTfad796S=33 M.L J. 2ll=6Tr- 
L.W. 450=12 I.C. 352=(1917) M.W.N- 
762 (F.B.). 

(2} [1903] 31 Mad. 333. 

(3) [1916] 4 M.L.W. 327=86 I.C. 516=20 M. 
L.T. 233, 


Wrightv. ^lorynn, (19-26) A.C., 18S,A.IR.- 
19-22 P. C. 23>, '«//. [P-m0 2] 

(b) Religious Endowment—Dedication of 
properties to kattalai in temple—Provision 
in trust deed made as to alienation only with 
a view to repurchase more profitable pro¬ 
perty—Trustee alienating property to vendee- 
who had notice of trust deed—Suit by suc¬ 
ceeding trustee to set aside alienation—'Alie¬ 
nation set aside as being invalid—Vendee 
held entitled to reimbursement of consider¬ 
ation paid for sale—Contract Act, S. 65. 

K, dedicated certain properties to a kattalai 
in temple whereby he constituted hinisilf as- 
tho first trustee and provisions for tho succeed¬ 
ing trustee were made in the deed ; one of such 
provisions was “NeitliT myself nor the 
managing members of tho charity who shall 
be conducting the charity shall have auy rigW 
to alienate tho same in any manner. Shtuil® 
any such alienation be made it shall not he 

valid. But myself and those that succeed me 

as managing members shall have tho right to 
sell the same only if other properties of valuo 
oquivalonb to these charity properties are avail" 
able and if the income out of such other proper¬ 
ties is likely to exceed that of this property, 
and to buy with the sale proceeds such other 
properties for tho above charity." Of his suc¬ 
cessors one alienated, without any necessity, 
some of the trust properties to a third person 
who had notice of the trust and the terms o 
the trust deed, and later on executed a saw 
deed thereby conveying his private property to- 
himself as a trustee. A suit by tbs succeeaing 
trustee was brohght to set aside the alienatio . 

Held : that it was for tho alienee to show 
that the conditions which were required * 
deed of trust to validate the transaction e i 
ted, for a mere representation and * * 

belief in the existence cf the ’aQcessity aid 
validate the eame. CP 374 0 11. 
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Held further : that the alieoabion of the 
■ttUBt properties with a view to purchase his 
cwn prpecty was invalid and not binding on 
the trust. 

Held also : that on the alienation being set- 
aside the alienee was entitled to be reimbursed 
•with the amount paid as consideration for sale. 

CP 374 C 1] 

T. B. Bamachandra Ayyar and S. 
Bamaswami Dikshit —for Appellant. 

A. Krishnaswami Ayyar,M. Batanjali 
Sasiri, K. B. Bajigastvami Aijyangar 
And K. P. BamakrisJma Ayyar —for 
Eespondents. 

Kumaraswami Sastri, J. —This ap* 
peal arises out of a suit riled by plain¬ 
tiffs 1 and 2 who are the trustees of 
"Sree Jambukeswaraswami temple against 
the defendants for possession of the pro¬ 
perties mentioned in the Sch. A which 
according to the plaintiffs were dedica¬ 
ted by one Karupanna Pillai towards a 
kattalai known as the Dadhyodana kat- 
talai under a deed Ex. C, dated 4th 
July 1891. The deed Ex, C was executed 
by Karupanna Pillai whereby he consti¬ 
tuted himself as the first trustee, made 
provisions for the succeeding trustees, 
gave the properties mentioned in the 
deed towards this kattalai and gave also 
the particulars as to the expenses that 
are to be incurred. The material por¬ 
tions so far as it concerns this appeal 
are in paras.4, 5 and 7 of the deed. Para. 
4 runs as follows : 

‘‘ Subsequont to my do.ith, my son Subrah- 
mania Pillai and Muthuswami Pillai son of 
Subramania Pillai of Tiruvannavanallur and 
(8) Dovaraya Pillai son of Muthiah Pillai of 
OmanduE, Musiri Taluk^theso three shall 
either unanimously, or a majority of them, en¬ 
joy the properties as managing members and 
shall, out of the income thereof, conduct the 
charity permanently in the manner before 
mentioned." 

Paragraph 6 runs as follows : 

“ Neither myself nor the managing mem¬ 
bers of the charity who shall be conducting 
the charity shall have any right to alienate 
the same in any manner such as hypotheca¬ 
tion, othi, sale, gift, etc. Should any such 
alienation be made, It shall not be valid. But 
myself and those that suooeed me as managing 
members shall have the right to sell the same 
only if other properties of value equivalent to 
these charity properties are available and if the 
income out of such other properties is likely to 
exceed that of these properties ; and to boy 
with the sale proceeds, such other properties 
ior the above charity.” 

Paragraph 7 runs as follows : 

" Some of my relations havo asked me for a 
site to construct a choultry to conduct feeding 
there and I have also promised to so give. 
In the ovent of their asking for such 
site the ground in the spot in item 1 below, 


to the east of the north to the south ba'^irs 
in the eastern side of the trunk road shall !)o 
handed over. After my death, the managing 
member of the choultry, after it is built 
shall also join in tho management and conduct 
of the present charity with tho managers that 
sucoed me. Should tho managers above ro- 
ferred to, neglect tho management, tho super¬ 
visor of tho devastbanam should also join in 
the minagcmcnt and conduct it either unani¬ 
mously with thorn, or by a majority." 

The case for the plaintiffs is that 
Devaraya Pillai who was the last sur¬ 
viving trustee alienated the lauds in 
the Sch. A properties which were 
comprised in the trust deed, Ex. C, 
without any necessity, that ho pur¬ 
ported out of the consideration for this 
sale deed to purchase lands in Sch. D 
which belonged to liim. In other words 
the trustee sold to the trust the lands 
belonging to him purporting to do so 
under.the powers conferred under Cl. 5 
Ex. C, that such a sale is invalid and 
not binding on the trust, that defen¬ 
dants 35 to 37 who are the sons of the 
deceased Devaraya Pillai objected to 
the sale on the ground that their father 
had no power to sell the properties 
which were joint family properties, that 
the other defendants are in possession of 
these properties, the items in the plaint 
and that the plaintiffs are entitled to 
get back the properties with mesne 
profits. 

The Subordinate Judge passed a decree 
in favour of the plaintiffs. Some of the 
defendants have not appealed. The 
only defendant who has appealed is 
defendant 1. Out of items 1 bo 32, the 
subject matter of this suit, defendant 1 
purchased items 1 to 24 and we are con¬ 
cerned only with these items as none 
of the other defendants have preferred 
an appeal. Items 2, 13 and 14 have 
been given to defendant 10, so that, we 
are not concerned with those items. The 
sale deeds under which defendant 1 
claims are Exs. 7, 10 and 9 (supple- 
mental sale deed by Devaraya Pillai to 
defendant!). Ex. 7, is a sale deed by 
Devaraya Pillai to defendant 1 of items 
1 to 18 and 26 for Rs. 2,400. Ex. 10 is 
another sale deed by Devaraya Pillai to 
defendant 1 of items 19 to 23 for Rs. 
250. It appears that suits were filed 
for the recovery of possession of these 
items by defendant 1 but objection was 
taken that the whole money was not 
paid because the purchaser had executed 
a mortgage Ex. 8 for a portion of the 
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I u!iside»'ali'.'ii. Tiio suil foi’ possession 
wa-: i>y t !io Suliortlinato Jiirlgs 

atid in orrlnr to A'..siii«‘ his title E>:. 0 


••vas 


D>.variiva Pillai which 


pui'C'ir-, ^I l,(; a contirmation of the 
piivi()n< 'loe<ls. Ex. 3 is a sale 
(iecd of rhe saitl Devuava Pillai to liim* 


'-If as manager of Hie tiiist 
i' a sale deed i'V Dcvaiava 


and En. li 
Pillai to the 


suit trust, of t!io iiropeities comprised 
in Sell. D ai'd thi' .'iile deed is dated 


30th Decemljer PJ17. 


The first <iucstion tliab arises for our 
consideration is whether the sale deeds 
of the Sch. A propel ties are valid. 
Thcio can In' little douht that the pro- 
jortics compri.sf'd in the Sch. A are trust 
d'roperties and that defendant 1 was 
^awaro that the trustee was dealing 
■with the said trust properties. lie bad 
notice of the trust and the terms of the 
trust deed. Under Cl. d it is stated 
distinctly that alienations shall be void 
and the only exception made is in the 
'case where other lands which fetch 
larger income are to be purchased out of 
■the sale proceeds of the land dedicated. 
There can ho little doubt that on the 
'evidence on record the title to the Sch. 
D properties is nob free from doubt. 
The Subordinate Judge holds that it 
has not been shown that there was any 
justifying necessity as would enable 
the father to sell the joint family pro¬ 
perties. Bub apart from that defen¬ 
dant 1 has to show that the conditions 
which are required by the deed of trust 
to validate the transaction exist. This 
is nob simply a case where a mere re- 
iPresentation is suflicienb and a bona 
'fide belief in the representation would 
validate the sale, there being no duty 
jon the part of the purchaser to see to 
the application of the money. The case 
'here goes much further. It is not con¬ 
templated that the trustee can sell the 
property without any negotiations for 
the purchase of tho other properties and 
keep the money with him, nor is it con¬ 
templated that he can invest the moneys 
realised by the sale of the trust pro¬ 
perties for some time aud then utilize 
the same for the purchase of new pro¬ 
perties. Tlie author of the trust clearly 
wanted to prevent any money being lost 
or otherwise utilised in the inteiTal and 
practically wanted both the transac¬ 
tions of selling and purchasing to be of 
a simultaneous nature. It is clear from 


the linding of the Subordinate Judge 
which is also supported by the evidence 
that these conditions were not fulfilled. 
The trustee instead of getting the money 
from the purchaser allowed him bo mort¬ 
gage to him every property sold and it 
i.> nob a thing which is contemplated by 
the trust deed. Again we find that the 
trustee instead of purchasing other pro¬ 
perties has conveyed bis own properties 
to himself and the law is clear that a 
trustee cannot do so. He cannot buy 
the properties of the trust himself andj 
he cannot sell any of bis properties bo! 
the trust, the mischief in both the cases 
being the likelihood of a conflict bet¬ 
ween his interest and his duties as a 
trustee. The law does nob go into the! 
question of whether tho transaction isj 
beneficial or not. "We may refer in this: 
connexion to Wright v. Morgan (1), and! 
Peary Mohan Mulcerjee v. Uanohar 
Mnkerjee (2) and also Godfrey, on Trust 
p. 324, 4th Edition. Por these reasons 
we are of opinion that the sale by the 
trustee to defendant 1 of trust proper¬ 
ties is invalid and we confirm the decree 
of the Subordinate Judge as regards the 


items comprised in the Sch. A. ^ | 

Tho next question for consideration is, 
whether defendant 1 if he has paid the 
whole or any portion of the considera¬ 
tion for the sale to him is entitled 
any relief. On this part of the casOj 
we are clearly of opinion that if we setj 
aside the sale and if the purchase 
money or any portion thereof has been 
paid by defendant 1, he is entitled to 
get back the same from the trustee and 
he being dead he can recover the same 
from his legal representatives deiS“* 

dants.36 to 37. On this part of the 

case the vakil for defendants 


) 37 says that he had no oppoi-'' 

inifcy to show that consideration was 

ot paid by defendant 1. We have go 
Q one side the statements made by the 
eceased trustee who seems to have 
11 along supported defendant 1 tha 
le whole money was paid and on 
re other hand it is stated by the 
akil for the defendants 35^ to 
sfendants that the consideration was 
ot paid or at least a portion of the con* 
deration was paid on the def® ? 
lx. 9 and we think that a finding^ ^ 

(1) [1326] A. 0.788^ ” , 

(2) A. I. R. 1922 P.O. 235=40 Oal. 1019 - 

I. A. 258 (P.C.). 
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necessary on this point to adjudicate 
the amount which defendant 1 is to get 
back. It is argued by the vakil for de¬ 
fendants 35 to 37 that defendant 1 is 
entitled to no remedy in this suit but 
we do not see any reason to hold that a 
separate suit is necessary. Ail the par¬ 
ties are before us and if we set aside the 
sale bv the trustee to defendant 1 we 
fail to see why we should not give effec¬ 
tive relief to the other party by making 
the trustee who sold the properties 
reimburse defendant 1 with any money 
which may be proved to have been paid 
as consideration for the sale. 

A legal objection is taken by Mr. 
Ramachandrier to the maintainability of 
the suit. His argument is that the trus¬ 
tees of the Jambukeswaraswami temple 
have no right to file a suit as the condi¬ 
tions under the deed of trust which en¬ 
title them to claim as trustees have not 
been fulfiled. His argument is that the 
trustees of the choultry are also trustees 
of the Jambukeswaram temple and that 
the latter should act with the former 
trustees and could not file a suit indepen¬ 
dently of the trustees of the choultry. 
There is no evidence that the trustees 
of the choultry took any part in the 
management of the trust. For the past 
13 years we find nothing done by the 
trustees of the choultry and there is 
nothing to find that they accepted this 
trust and before we can hold that they 
have got any interest in the temple 
trust it should be proved that the trus¬ 
tees of the choultry accepted the temple 
trust. The mere statement in the trust 
deed, that the future trustees to come 
into existence should also have rights of 
management would not make them trus¬ 
tees. Further there is this difficulty. 
No such plea was raised and no issue 
was framed on that point and if such an 
issue was raised the trustees of the 
temple would have joined them as de¬ 
fendants in the case if they would not 
join as plaintiffs. We do not think that 
the objection raised at this late stage is 
valid. Moreover, the trustees of the 
Jambukeswaram temple are really in¬ 
terested in seeing that the trust pro¬ 
perties are properly managed and the 
kattalai regularly performed and we do 
not see why they should not sue to re¬ 
cover trust properties as trustees of the 

Jambukeswaram temple which is the 
beneficiary. 


Plaintiff 3 was brought on rocoicl on 
his application to (.ure any defect wliich 
may aviso as regards non-joinder of par¬ 
ties should it be found that i)laiiitins 1 
and 2 aro not legally entitled to main¬ 
tain the suit. The trust not being here¬ 
ditary, plaintiff 3 can come in only when 
there are no trustees to represent the 
trust. The finding of the Subordinate 
Judge is, and we agree with him that 
plaintiffs 1 and 2 aro competent to file 
the suit and there is no reason why we 
should declaie plaintiff 3 also a trustee 
and give him any relief in this suit. We 
say nobbing in this suit as regards his 
right to be declared a trustee. All we 
say is that there is no reason to give 
him a joint decree with the plaintiffs. 
If he likes he can file a separate suit to 
have his rights as trustee established. 

With reference to the memorandum 
of objections filed we think that plain¬ 
tiffs 1 and 2 are entitled to mesne pro¬ 
fits on the properties which are found 
to be in possession of defendant 1 till 
the date of possession and nob merely 
till the date of the decree as ordered by 
the Subordinate Judge. As regards the 
rate we do not think there is any ground 
to increase the rate allowed by the Sub¬ 
ordinate Judge. This disposes of all the 
points in the case. 

We direct the principal Subordinate 
Judge of Trichinopoly to submit a find¬ 
ing as to the amount which defendant 1 
paid towards the consideration for the 
sale deeds executed by the trustee Deva- 
raya Pillai in his favour. The parties 
are at liberty to adduce further evi¬ 
dence. The finding will be submitted 
within one month from the reopening of 
the Trichinopoly Court. Time for ob¬ 
jections seven days. 

The memorandum of objections filed 
by plaintiff 3 is dismissed without costs. 

No orders are necessary on the C. M. 
P. Nos. 3698 of 1923 and 3767 of 1924 
and they are dismissed. 

In compliance with the order con¬ 
tained in the above judgment, the Sub¬ 
ordinate Judge of Trichinopoly submitted 
the following : 

Finding 

I$sv.e: — 

"What ij the amount which defendant 1 
paid towards the coneideration for the sale 
deeds executed by the trustee Devaraya Pillai 
in his favour?" 

^ ^ ^ 
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My rm the issue is accoulinRly 

to llio ciioct that the sales in question 
liAVO coiisi.leratii;n to the extent of 
Ks. (ioU f'lily. 

This ajqioal aiul the memoranduiri of 
ohjci;lions cotnii'g on for final hearing 
after the return of the finding' of the 
lower Court upon tho issue relerred hy 
this Courc for trial, tho Court doliverod 
the following judgment : 

Kumarasv/ami Sastri.J. — We ac¬ 
cept the liuding of the 8ul)ordinate Judge 
and lind that 11 s. G60 was the cousidera- 
tion wi'.ich was paid in re.siiect of tho 
sales in favour of defendant 1. Defen¬ 
dant I will he entitled to a decree for 
this amount against defendants 35 to 37 
to the extent of tho family j»roperties in 
tlicir jiossessioii and tlie assets of their 
father in their possession. In other res¬ 
pects we conlirm the decision of the 
lower Court and tho appellants will pay 
the costs of tlio plaintilfs-respondents 1 
to 3 and each ])arty will bear his own 
costs as regards the other reliefs sought. 

P.K.s./v.s. Decree modified. 
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Full Bench 

Kumaraswamy Sastri, Curgenven 

AND WALSU, JJ. 

In re, Sri Sree Baja Vehigotti Sri 
Govind Krhlinayachandrahi'Varu Baha¬ 
dur, Maharajah of VenJeatagiri. 

Civil Misc. Petn. No. 2016 of 1929, 
Decided on 22nd October 1929. 

Civil P. C., o. 41 R. l-Madras High 
Court, Appellate Side Rules, R. 31—Several 
appeals in cases disposed by one judgment 
cannot be consolidated — Court‘fee< Act 
S. 6 : 109 /. C. 651=A. I. R. 1928 Mad. 468, 
Overruled. 

Court has no inherent jurisdiction to conso* 
lidate appeals in cases disposed of by single 
judgment of tho lower Court so as to enable the 
appellant to pay court-fec on the value of tho 
consolidated aDpeals''and file one vakalat : 109 
I.C. 651=:A. 1. R. 1928 Mad 468, Overruled. 
29 Cal. 140 and 34 M. L. J. 279, Diet. 

fP 378 C 2 ; P 381 C 1] 

Advocate General and Veiikatasub- 
baiijah~foT Petitioner. 

Government Pleader — for the Crown. 
Order of Reference to a Bench. 

Walsh, J. -- The plaintiff filed 118 
suits against 118 sets of tenants for re¬ 
covery of arrears of rent under S. 77, 
Estates Land Act. The suits were dis¬ 
missed and he filed 118 appeals from 
these^ decrees. The appeals were also 
dismissed. He now seek's to prefer- 


second appeals to the High Court from 
the decrees of the lower appellate Court 
and has put in this application under 
8. 151, Civil P. G.,to consolidate them 
so that he may file, 

(1) a single memorandum of appeal, 

(2) a single vakalatnaina, and 

(3) only one court-fee on the aggre¬ 
gate value of the 118 second appeals. 

Tho questions that arise are should 
he he allowed to consolidate the appeals 
and if so, how many memoranda of 
appeals, how many vakalatnamas and 
what sum as court-fees must he pay. 

The power of consolidation is an 
inherent power of the Court and there 
is no special section or rule relating to 
it but it must, of course, be exorcised in 
accordance with the provisions of law. 

In the present case, the petitioner 
did not filo any application in the Court 
of first instance or in the appellate 
to consolidate tho suits or appeals. 
Obviously ho could not do so in the 
trial Court. The defendants were all 
different and the causes of action enti¬ 
rely distinct. I may perhaps mention 
that in para. 2 of the lower appellate 
Court’s judgment the word “consoli¬ 
date" is clearly not used in the sense in 
which we are now considering it. It 
appears that the appellant himself rai¬ 
sed as an objection before the lower ap¬ 
pellate Court that be was prejudiced in 
the trial Court by the “ consolidation 
of the suits. What was clearly meant 
was ‘the joint trial of the suits’ which 
is a different thing. The suits obvi¬ 
ously could not be and were not consoli¬ 
dated in the Court of first instance. 
Still it is to be noted that he made even 
their joint trial a grievance while he 
now asks to consolidate the second 
appeals. 

I am unable to see how in ^ 
like the present the appeals can be con¬ 
solidated without offending against 0. L 

R. 3, Civil P. G. The matter involves a 


considerable question of revenue 


but 


unfortunately as the learned Advocate 
General appears for the appellant he 
cannot be called to represent the Go¬ 
vernment. However, in several of the 
cases cited the objections raised hy Go* 
vernment have been considered. They 
are materially the same in all the cases 
and as I do not think the petitioner n* 
made out a case for consolidation of 
appeals, I do not consider it necessary 
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\to call on some one other than the Ad¬ 
vocate General to represent the Govern- 
-ment. The petitioner quotes Kashi 
Prosad Singh v. Secy, of State (0 and 
’Vengu Kaiau v. Deputy Collector of 
Madura Division (2) but his chief reli- 
;ance is on a recent case reported Peru- 
'tnal Nadar, In re (3) in which consoli¬ 
dation was allowed by Devadoss, J. 
The latter is the only case wich I think 
is really on all fours with the present. 
Gaslit Prasad Siiigh v. Secy, of State 
’(l), was concerned with a land acquisi¬ 
tion and the parties were the same in 
allthe cases. The plots of land were 
■ contiguous to each other. There were 
• different tenants but they were not 
parties to the appeal. The appeals were 
-.allowed to be consolidated. Vengu 
Naidu V. Deputy Collector of Madura 
Division (2) was also a case of land 
acquisition. Though several plots of 
land were acquired from the appellants 
•only one notice was served on them 
under S. 12 (2) and they made only one 
' reference to the Collector to refer their 
objection to award. There was there¬ 
fore, in the words of the learned Judge 
“only one award the correctness of 
which had to be determined by the Dis¬ 
trict Court.” Here there was clearly 
• one cause of action between the same 
parties. That case bears no resemblance 
to the present. 

Turning now to Perimal Nadar, In 
:re(3), I have no doubt that it is on all 
fours with the present case ; for it was 
also a request to consolidate appeals 
.arising out of rent suits against diffe¬ 
rent tenants. The learned Judge quo¬ 
tes In the matter of the Falls of 
Ettrick (4). This case was also referred 
to in Vengu Naidu v. The Deputy Col¬ 
lector of Madura Division (2). It was 
■-a case of one steamer being salvaged by 
two tugs but not simultaneously. Three 
-separate salvage claims were brought. 
What was held there was that the 
claims should not be consolidated 
against the will of the promovents and 
they were in fact not consolidated. 
There is a note at the end of the case 
that the Court of admiralty has reverted 
to the old practice of allowing appeals 
to be consolidated when it may appear 

1) [1902] 29 Cal. 140. 

2) [1918] 34 M. L. J. 279=45 1. C. 468. 

8) A. I. R. 1928 Mad. 463. 

(4) [1895] 22 Cal. 511. 


convonioiit to do so without regard to 
the consent of the parties. 

This caso has little hearing on tho 
matter boforo me. Tho learned Judge 
then (iiiotos Vf'Hiju Kai/hi v. Drputu 
Collector rf Madiira (2) in 

which as i liavo pointed out there was 
only one cause of action and tho parties 
were tho same. Go devoti'.-' most of the 
judgment to discussing whether if con¬ 
solidation is allowed one vakalatnaina 
is sufVicient but the only discussion that 
I can find as to the ground on wliich 
the consolidation is allowed is the fol¬ 
lowing sentences. 

** Id theso two bfitchss the fcriixls W6fc only 
two svud there wore ouly two judguionts. Ibo 
appeals ariso out of rent suits and tho C|ues- 
tioas at issue are common to all the tenants. 
The landlord is only one person.*' 

With due respect I find m>5elf unable 
to agree with my learned brother that 
these facts enable the appeals to be con¬ 
solidated. The causes of action and the 
parties are entirely diU'erent. If the 
appeals can bo consolidatcn why coujd 
nob the original suits have been ! aet 
that would have clearly contravened 

0.1, R 3, Civil P. C. 

I find that the same learned Judge 
Phillips, J.. who allowed the consolida¬ 
tion in Vengu Naidu w. Deputy Collector 
of Madura Division (2), refused it in 
S. B. Nos. 24378. 24380 of 1927 and 828 
of 1928. These were two partition suits 
and in my opinion much stronger cases 
for allowing consolidation than the pre¬ 
sent. Devadoss, J. quotes C. M. No. 1336 
of 1925 in which Wallace, J., ordered 
consolidation of appeals. I have sent 
for that Civil Miscellaneous Petition. 
The appeals appear to have been con¬ 
cerned with the bringing of the holding 
of a number of ryots to sale and as 
far as I can gather the appeals were 
preferred by the tenants. They pleaded 
that the sums for w ich the sales were 
held were very small such as Rs. 1,1^ 
etc. and that separate second appeals 
would involve enormous expense. No 
notice was sent to the Government 
though the revenue involved was con. 
siderable and no reason for allowing 
consolidation is given in the order. 


With great respect to my learned bro¬ 
ther Wallace, J., if the considerations 
urged by the tenants are applicable to 
the consolidation of appeals I fail to 
see why they are nob applicable to tho 
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consi'>li'i ;/io' '.‘ffor potty sums of 
ren: i;i blio liv': iostauco. 

I', i' ijiiilo to .n>' mind that no 
Com* {.Mild illow a Iinillord to hrin,^ a 
con'olitlai.i;.l i-'ii’’ suit against a numhcr 
ul ii'-llin.L' s.'piia'.oly movGly 

hcoin-o rtiC I'Mit ilcmainlol from cacii 
was >i>ull a'l.l lipcaiiso a oommon cjues* 
tion was invt/lvd in all blio suits, nor 
can 1 sea liow such tonants can luing a 
CDUsolidated appeal if ttm suits go 
against them. After all they can al¬ 


ways lilc a test appeal ; if it succeeds 
they will get choir co-ts when they win 
tho other ii'peals. J have only been 
aide to iiml one other order of consoli¬ 
dation passed l.y Jackson, J., in C.M.P. 
90j of IJUU. Tliis was a laud acquisi¬ 
tion case and so far as 1 cau gather the 
parties weio the same and the only 
question involved was the apportion- 
mont of the compensation awarded. It 
is probable that this case resembled one 
or other of the two other land acquisi¬ 
tion cases referred to above. Tho order 
was passed witliout notice to Govern¬ 
ment and no reasons for it are assigned 
but prima facie it is not a parallel case 
to the present. I am much influenced 
by the fact that though the filing of 
large batches of suits against tenants 
and the disposal of them by a common 
judgment and by a common first and 
second appellate judgment are very com¬ 
mon I have been able to find no case 
except Perumal Nadir, In re (3) whore 
consolidation of appeals in such cases 
was allowed by the High Court. 

C. M. P. 905 of 1925 referred to above 
may he a parallel instance but there 
consolidation was allowed without 
notice to the Government arid no rea¬ 
sons for the order are given. 

The following cases in other Courts 
where consolidation was allowed appear 
bo me to bear out that the parties and 
causes of action must bo the same 
if consolidation is to be allowed ; 
Latchmaii Sahn v. Abdul Karim (5). A 
common declaration was asked in 
a single suit against a number of 
tenants. Even there it was held that 
a court-fee should have been paid in res¬ 
pect of each of the sets of tenants. Ab¬ 
dullah V. Badrulislam (6). This dealt 
with an appeal to the King in Council 
(0. 45). The parties were the same and 

(6^ [ISiSJ 4 JPat. L. J. 21)9=51 I. 0. 767. 

(6) A. I. R, 1926 All. 127=43 All. 233. 


the question at issue the same but there 
were two judgments. Held that though 
blie valuation in one suit was below 
Rs. I.O'JQ the appeals might be consoli¬ 
dated under 0. 45 (4) so as to get a judg¬ 
ment covering the decrees in both suits. 

M‘''-sa Solcman Salehji v. Secy, of 
Shite, A. I. B. 1929 CaL 135. Held that 
where the matter for consideration was 
the same and the parties the same, the 
appeals might be consolidated but even 
the court-fees must be paid separately 
for each. 

I am unable therefore, to accede to the 
request to consolidate the appeals and 
that being so the question of a single 
vakalatnama and a single court-fee on 
the aggregate value of all the suits does 
not arise, though on the latter point see 
ilioosa Soleman Salehji v. Secy, of Stater 
A. I. R. 1929 Cal. 135, just quoted. Hav¬ 
ing regard to tho importance of this 
matter and that I differ from my learned 
brother Devadoss, J., I would refer tha 
matter to a Bench of two Judges. 

Order of Reference. 

This petition raises the important 
question as to the consolidation of 
second appeals so as to enable one court> 
fee on the consolidated value being paid 
and also one vakalat being filed. The 
matter first came before one of us (Pa- 
kenham Walsh, J.) and his order refer¬ 
ring the matter bo a Bench refers to all 
the authorities on the subject and the 
difficulty which my learned brother 
finds in consolidation- We think the 
question is one of considerable impor¬ 
tance and arises frequently and in view 
of the conflict of authority and the fact 
that it is necessary to have an authori¬ 
tative decision of a Full Bench on the 
question, we refer the following question 
for decision. 

“Whotbec the Court has iuherant jurisdic-, 
tion to coQSolidate appeals in cases disposed of 
by a single judgment of tho lower Court so aa 
to enable the appellant to pay court-fee on the 
value of the consalidatod appeals and file only 
one vakalat.” 

•Opinion. 

Kumaraswami Sastri, J. — The 

Maharajah of Venkatagiri who is the 
petitioner filed separate suits against 
his tenants for rent on the ground that 
they rais.d a second crop. The tenants^ 
defended tho suit? on the ground that 
they did not raise a second crop and that 
the suit was barred by limitation. The- 
suits were trie! together and the wit 
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nesses examined were treated as wit- 
neses in all the 'suits. There was one 
judgment but separate decrees were 
passed. Separate appeals have been 
filed in the High Court. The present ap¬ 
plication is to consolidate the appeals so 
filed for the purpose of (1) treating the 
court-fee payble as the court-fee on the 
entire value of the suits and (2) filing 
only one vakalat in all the suits, and 
the question is whether such consolida¬ 
tion is permissible. 

As to the inherent power of the Court 
to consolidate suits or appeals, there 
can be no question Vengu Naidu v. De¬ 
puty Collector of Madura Division (2), 
NarayanVithal Samant v. Janki bai (7), 
Kalichand Dutt Y. Manoda Bala Dass 
(8), Dharamdas v. Dharamdas (9) and 
Kashi Prosad Singh v. Secy, of State (l). 
But the point which we have to deter¬ 
mine is whether a consolidation can be 
effected which will conflict with the 
specific provisions of the Court-fees Act, 
and the Civil Procedure Code as to the 
filing of appeals against the decrees of 
of the lower Courts. 

Consolidation of suits or appeals may 
be for various purposes and the main ob¬ 
ject of a consolidation is to prevent 
unnecessary delay in the disposal of 
suits or appeals and also to prevent un¬ 
necessary costs being incurred Martin 
V. Martin & Co. (10) and The Creteforest 
(11). The costs saved are costs as bet¬ 
ween party and party and cannot mean 
stamp duty payable to the Crown under 
specific enactments. 

Section 4, Court-fees Act enacts that 
no document of any kind specified in 
Bch. 1 or Sch. 2 to the Act as chargeable 
w’ith fees shall bo filed, exhibited or re¬ 
corded in, or shall be received by, any 
of the High Courts in the exercise of its 
jurisdiction as regards appeals from tlie 
Courts subject to its superintendence or 
in the exercise of its jurisdiction as 
a Court of reference or revision, unless 
in respect of such document there be 
paid a fee of amount not less than that 
indicated by either of the above sche- 

(7) [1915] 39 Bom. 604=80 I.C. 560=17 Bom- 

L. R. 665. 

(8) [lOl'i] 17 C. W. N. 628=15 1. C. 897=16 

C. L. J. 591. 

(0) [1917] 40 I. 0. 182. 

(10) .[1897] 1 Q. B. 429=66 L. J. Q. B. 241=45 

W. a. 260=76 L. T. 44. 

(11) [1920] P. 111=8) L. J. P. 136=36 T. L.R. 

867=123 L. T. 591. 


dulos as the j)i'opci' foe for such docu¬ 
ment. 

Section 1) contains a similar provision 
as regards coui't-fec payaMo in respect 
of suits or appeals in the Subordinate 
Courts. 

Where thoroforo there is nothing 
either in tlie Code or in any otlier enact¬ 
ment to prevent this course from being 
adopted, Courts have power to consoli¬ 
date hut I do not think that such power 
can be extended in a manner to conflict 
with the provisions of any enactment 
like the Court-fees Act or the express 
provisions of the Civil Procedure Code 
as regards the filing of appeals.' 

It seems to me that consolidation can 
only be asked when there are suits or 
appeals properly instituted and on the 
file. Where the legislature lays down 
certain requirements necessary to be 
satisfied before it can bo seized of the 
suit or appeal e. g., a plaint or memo¬ 
randum of appeal on a proper stamp it 
is difticult to see how an order can be 
passed consolidating suits or appeals for 
the purpose of getting over the stamp 
duty payable. 

There are two classes of case in which 
consolidation can be ordered- One re¬ 
lates to cases where although one suit 
could have been filed against several de¬ 
fendants in the lower Court, the party 
has not chosen to do so but has filed 
separate suits, and the. other relates to 
cases where although one suit could nob 
have been filed, the questions for deter¬ 
mination aro the same and it will save 
costs and expenses to consolidate the 
suits either in the lower Court or in ap¬ 
peal. In the former case the provisions 
of S. 17, Court-fees Act aro imperative 
because in the case of a suit embracing 
two or more distinct subjects, the plaint 
or memorandum of appeal should be 
chargeable with the aggregate amount 
of the fees to which the plaints or me¬ 
moranda of appeal in suits embracing 
each of such subjects would bo liable 
under the Act, In cases where one suit 
could not have been filed, it is difficult 
to see how the aggregate value of the 
subject matter in all the suits can be 
treated as the amount on which court- 
fee has to be paid. In cases which do 
not fall under S. 17, there is no question 
of treating the aggregate value of the 
various suits or appeals as one for the 
purpose of court-fee, as the provisions of 
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uhe Courb-fees Act ave s|ieciGc and state 
that each of such suits should bear the 
colli t-fee prt^sci i [jo l by tlio schedules bo 
th(' Act. 

Kefeience has lioon made to Kfi'hi 
Si''■/ Slate (1). It 
was a ca-e under tlio Land Acquisition 
Act and it was held that as the parties 
were the same in all the casc.s and the 
plots of land were contiguous ti one an¬ 
other and formed part of an estate, al¬ 
though in tlie occupation of diU’event ten¬ 
ants who were not parties to the apiieals, 
the appeals should ho consolidated and 
the court-fee i»aid upon the value of the 
consolidated appeals under 8.17, Court- 
fees Act subject (u tdio maximum of Rs. 
3,('00. Tiie maximum of Rs. 3.000 has, 
however, now hecu omitted and court- 
fee has to he paid ad valorem witliout 
any ma.ximum so that consolidation can¬ 
not in any view al'lect the court-fee. 

In VeiKju v. Deputy Collector of 

Madurci Division (2) tlieie was an ap¬ 
plication to consolidate several appeals 
liled from the awards passed by the 
District Judge of Madura on reference 
made to liim by the Land Acquisition 
Oilicer. The District Judge treated all 
the references as 47 separate petitions 
and passed a separate award on each of 
them although they were all tried to¬ 
gether and disposed of in one judgment. 
Phillips, J., held that the power of con¬ 
solidation was inherent in the Court al¬ 
though no express power was conferred 
by the Code and followed Enayetoollah 
V. liadha Churn Hoy (12), Kashi Pi'osad 
Singh v. Secy, of State [i), Fink v. Secy, 
of Stale for India US), In re, Dorahji 
Cursetji Shroff in) and In the waller 
of the Falls of Ettrick (4). The learned 
Judge considered the objection that con¬ 
solidation would affect the revenue and 
says the lact that only one notice was 
sent under S. 12 and one objection filed 
under S. 18 prima facie indicated that 
there was only one award the correct¬ 
ness of which had to be determined by 
the District Court. He was of opinion 
that the fact that the award contained 
several items did not make any diffe¬ 
rence. 

‘ I do not think that Land Acquisition 
cases afford any safe guide as the con- 
BideratioDs which exist in such cases 

12) 15W. R-los! 

IS) [1907] 34 Cal. 599. 

14) [1908] 10 Bom. L. R. C75. 


aud which the learned Judge points out 
are absent in ordinary suits and it is 
doubtful whether having regard to the 
amendment of the Land Acquisition Act 
in 11)21 (3. 26, CL (2) of the Act), the 
same consideration can now exist. 

I may also point out that the same 
learned Judge refused consolidation in 
S. K. No- 829 of 1928 (Civil Miscella¬ 
neous Petition). There were two suits 
filed for partition in the District Mun- 
sil’s Court and second appeals were 
liled. .An application was pub in that 
the second appeals should be consoli¬ 
dated on the ground that the two suits 
must he deemed to be one suit and con¬ 
solidated for purposes of appeal. The 
learned Judge refused consolidation on 
the ground that the suits did not relate 
to the same subject matter. 

I now come to the question of con¬ 
solidation for the purpose of filing one 
vakalat in all the appeals. 

Order 41, R.l, Civil P. C., provides 
that every appeal shall be preferred in 
the form of a memorandum signed by 
the appellant or his pleader. 

Rule 3 provides that if the memoran¬ 
dum is not drawn up in the manner 
prescribed it may be rejected or be 
returned for the purpose of being 
amended. 

So, before there could be a valid pre¬ 
sentation of an appeal, the memorundum 
must be signed by the appellant or his 
pleader. If a pleader is employed, 
Act 10, Sch. 2, Court-fees. Act pres¬ 
cribes the fee to be paid on the vakalat. 

Having regard to the provisions of 
the Civil Procedure Code and Court-fees 
Act, there can be little doubt that every 
appeal presented if not signed by the 
party should bo signed by a pleader 
who has authority to act and such 
authority has to be stamped under the 
provisions of the Court-fees Act. 

Rule 31, Appellate Side Rules also 
provides that where a person is a party 
to two or more connected suits he shall 
execute a separate vakalatnama in each 
notwithstanding he may retain ths 
same pleader in all the suits. 

In In re, Perumal Nadar (3), the 
question as to consolidation arose as 
regards vakalats. There were several 
second appeals filed. An application 
was made to consolidate 38 second ap¬ 
peals into one batch and 52 into another 
batch tor the purpose of filing one 
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vakalatnama in each of tbe hatches. 
The Government pleader contended that 
separate vakalatnamas ought to be filed. 
Devadoss, J., held that one vakalat- 
nama in each batch need be filed. The 
learned Judge was of opinion that the 
very object of consolidation is to save 
the party unnecessary expenses and the 
Court unnecessary trouble that where 
the Court allows consolidation it al¬ 
lows the parties to the appeals to treat 
the consolidated appeals as ono and 
that Art. 10, Sch. 2, Courb-fees Act does 
nob stand in the way of consolidation. 

Dealing with the argument .based on 
0. 41, R. 1, which requires a separate 
memorandum of appeal, the learned 
Judge was of opinion that it does not 
follow that because a separate memo¬ 
randum ought to be filed in each case 
the engagement of the pleader should 
be separate. He, however, held that 
the production of one vakalatnama in 
different cases does not at all obviate 
the necessity of producing the decree in 
each case though the Court may dispense 
with the production of copies of judg¬ 
ments in each case. 

With all respect I am unable to agree 
with the conclusion. It is difficult bo see 
how the requisites of the Civil Proce- 
duro Code and the Court-foes Act the 
compliance with which is a condition 
precedent to the Court being seised of 
[the appeals can bo got over by an 
order of consolidation. Again R. 31, 
AppeUab(3 Side Rules which are framed 
under statutory power expressly re¬ 
quires soperato vakalatnamas. 

I would answer tho raforenco in the 
negative. 

Curgenven, J.— I agree. 

Walsh, J. This matter came in the 
first instance before me and in my re¬ 
ferring order I considered the cases 
quoted in support of consolidation and 
specially the judgment of Devadoss, J., 
reported m In re, Perumal Nadar 
W. lb was because I doubted 
tho correctness of that decision that 
I made the reference which has finally 
come before a Bench of three Judges. 
I have given in my order of reference 
my reasons for doubting that decision 
and for distinguishing it from the sal- 
vage case and the land acquisition cases 
quoted in support of it. I entirely 
»gree with the reasons given by my 


learned hrothor Sir Knmaraswami Sas- 
tri, J., and havo nothing to add. 

Deficient court-fee slioiild bo paid in 
one month. Soparabo vakalat will be 
filed in one month. 

P.R.S./r.K. in nciiatire. 
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Avergal —Petitioner. 

Civil Misc. Pebn. Nos. 1191 and 1209 
of 1929 Doedded on isb November 1929. 

^ Court Fees Act, S. 20—Madras High 
Court, Appellate Rules, R. 61—Several re¬ 
visions from one judgment against common 
respondents cannot be consolidated for pur¬ 
poses of vakalat and process fee—Civil 
P. C., S. 115—Practice. 

Court h'ls no inhoreut jurisdiction to con¬ 
solidate Civil Revision Petitions in c.ases which 
havo been disp'jsed of by a siiigL) judgraont of 
tko lower Court so as to en iblc tbcpxrtv to 
file one vakalat in the petitions and pay one 
process fee for the common respondents: .-i./.R. 
1030 Mad. 376, Rcl on. [P il-l U 2.1’ 332 C.2J 

K. Bhaihyam Aiyamjar and Zil. Sun- 
daralingam—'lov Petitioners. 

The Govt. Pleader —for the Crown. 

Order of Reference 

Kumaraswami Sastri and Walsh, 
JJ.— These petitions are for consolida¬ 
ting Civil Revision Petitions and the 
question here also is whebberthe Court 
has power to consolidate so as to entitle 
a party to file only one vakalat and i,ay 
only ono process fee .so far as tho com¬ 
mon respondents are concerned. Por 
the reasons given in In re, Govinda 
Krhhnauackandrnlu (I), we refer this 
question also to a Pull Bench as to 
whether the Court has inherent juris, 
diction to consolidate Civil Revision 
Petitions in cases which have been dis¬ 
posed of by a single judgment of the 
lower Court so as bo enable the party to 
file one vakalat in the petitions and 
pay one process fee for the common 
respondents. 

Opinion 

Curgenven, J.-Tho question re. 

ferred to us is whether the Court has 
inherent jurisdiction bo consolidate Civil 
Revision Petitions in cases which have- 
been disposed ot by a single judgment 
of tbe lower Court so as to enable the 
party to ble one vakalat in the petitions 
and to pay onej rocess foe for the e om. 

(If A. I. K. 1930 Mad. 376 (P.B.)";-- 
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mon i ’'T'l In re, O-ivinrla 
Kriihnajiifhnn'lniUi (1). we have liekl 
generAlly tivit; fciiis konit has no power 
bo coiisolid ite ai'jieiil-; in such a inannor 
as bo conllict wif.li biie provisions of any 
sbabubory emcbninit, and spolitically 
bh ib i5 cinnob so consolidate as to per¬ 
mit a single vakalab to i>o filed in a 
niimhor of appeals or a single Courb-feo 
ealculatod upon the aggregate value of 
the appeals, to ))o paid. This <lecisio’i 
of course applies C(iually to the case of 
Civil Revision Petitions and it accord¬ 
ingly settles the fiuestion with regard 
to vakalats, 

There roinains the question of process 
fees, wiiotlior, wlion one ])erson figures 
as respondent in a number of cases, a 
single process can ho issued bo him, to 
oml)ranc“ all the cises, upon payment 
of a single fee. Wo have to see whether 
sucli a course would trangress any pro¬ 
vision of law. Section 20. Court-fees 
Act empowers the High Court bo 
make rules regulating the fees charge¬ 
able for serving and executing processes 
issued by it in its appellate jurisdiction 
which comprises also its revisional juris¬ 
diction. R. 2 (L), 0. 41-A provides 
that a memorandum of appeal shall be 
accompanied by the prescribed fees for 
the service of notice of appeal, and ap¬ 
pellate side R. 4i makes a similar provi¬ 
sion in the ease of Civil Revision Pebi- 
tions. The rules for the service of 
notices form the subject of Chap. 7 Ap¬ 
pellate Side Rules R. 61. dxing the fees 
chargeable. The schedule bo that rule 
prescribes a fee pfRe. 1 for each sum¬ 
mons or notice bo a single respondent 
or witness.” This is a rule framed under 
S. 20, Court-fees Act and has the force 
of law. Unless therefore we can cons¬ 
true the words "single respondent” as 
embracing any one person, though he 
may be a respondent in a number of 
cases, permission to consolidate would 
involve permission to pay a single fee 
where the rule prescribes a separate fee 
in each case. We do not think that 
such a construction would be correct. 
The rule, in our view, makes no provi- 

• sion for the circumstance, accidental 
from the point of view of procedure, 
-that the respondent in one case may bo 
■the same individual as the respondent in 
another, bub requires that each respon- 
.dent be treated independently of the 

• other. Accordingly it would conflict 
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witli the rule to allow process to issue 
ill two or more cases on payment of a 
single process fee and, as we have held 
in In rc, Govinda Krishnayacha7idrulu 
(1), wo have no power to relax the terms 
of an enactment or statutory rule for 
the purpose of consolidation. A similar 
application to consolidate was refused 
by a Bench of the Calcutta High Court 
in 7u the nintter of the Application of 
H. C. Studd (2), Rampini, J., basing his 
refusal upon the inability of the Court 
to relax a statutory rule. 

We -accordingly answer the question 
referred to us in the negative. We 
would add that there appears bo be no 
objeebion to issue a single consolidated! 
process with tlie several causes entered! 
in it, provided tliab the amount of pro¬ 
cess fees for the issue of process in each 
case is paid. We give the petitioners' 
one month from this date bo file duly' 
stamped vakalats and pay process fees. 

Kumaraswami Sastri, J.—I aoree 

Walsh. J.-I agree. 

P.R.S./r .k. _ Reference answered. 

(2i [139.)] 20 Cil' 12A=3'C. W. N. 82. 


A. I. R. 1930 Madras 382 
Full Bench 

Kumarswami Sastri, Curgenven, 
AND Walsh, JJ. 

{TkirumiUu) Subbu Cketti —Defendant 
3—Appellant. 

v. 

Arunachalam Chettiar — Plaintiff — 
Respondent. 

Second Appeal No. 159 of 1926, De¬ 
cided on 13bh November 1929, against 
decree of Sub-Judge, Dindigul, in Ap¬ 
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^ ^ Specific Relief Act, S. 23 — Tram- 
feree stipulating to pay vendor's debts 
Vendor’s creditor cannot sue transferee — 
Contract. 

Where all that appears is that a person 
transfers property to another and stipulates 
for the payment of money by purchaser to a 
third person a suit to enforce that stipulation 
by the third party will not lie : ((7u?« Into 
ennsidfred). [p 389 0 1] 
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K. Raj ay Ayyar and V. Eamaswami 
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Opinion 

Kumaraswami Sastri, J.— The facts 
leading to this reference are these ; 

Defendant 1 executed a sale deedi 
dated 21sb December 1922 in favour of 
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•defendant 3 for Es. 3,500 and he 
•directed the vendee to pay the plaintiff 
Rs. 1,200 which ha defendant 1, owed 
the plaintiff. The plaintiff sued to re¬ 
cover the sum of Rs. 1,571-10*3 the 
balance which was due on a promissory 
note executed by defendant 1 and 2 
dated 25tli June 1921. lie made defen¬ 
dant 3 a party on the ground that he 
was a vendee from defendant 1 under 
an obligation to pay the debt due by 
defendant 1 to the plaintiff. 

The sale deed has been filed Ex. D in 
the case. It purports to be for Rs. 3,500. 
After reciting that the vendee had 
-undertaken to pay Rs. 1,500 due to one 
^iswanatham Chetti and another sum 
of Rs. 500 due to the same creditor the 
•material portion continues as follows : 

" Whereas you rhave conseu^ed to pay on 
•my behalf to P. L. M. Palaniappa Cbettiar 
firm carrying on money lending business at 
T]benkarai, Periyakulam Town, the amount 
due by me to him and obtain a receipt, I am 
in receipt of Rs. 1,200. ’’ 

Then it proceeds to state the other 
creditors who were to be paid and the 
consideration is said to have been re- 
■ceived in that manner. 

Defendant 3 pleaded that there was 
no privity between him and i the plain¬ 
tiff and that there was no cause of ac¬ 
tion. 

The District Munsiff dismissed the 
suit against defendant 3 and passed a 
decree against defendants 1 and 2. 

On appeal the Subordinate Judge re¬ 
versed the judgment of the District 
Munsiff and remanded the case for trial. 

On appeal against this order of re¬ 
mand the High Court set aside the 
order of remand and directed the Sub¬ 
ordinate Judge to dispose of the case in 
the light of the observations made by 
the High Court. One of the questions 
which the High Court wanted the Sub- 
Judge to decide was whether defen¬ 
dant 3 undertook orally to pay the 
money to the plaintiff and pointed out 
that if the oral agreement was proved 
the .plaintiff would ^e entitled to a de¬ 
cree against defendant 3 but if it was 
tiob proved'then the question whether 
the principle in Tweddle v. Atkinson (1), 
would apply would have to be con¬ 
sidered- 

_ The Subordinate Judge found on the 

(1) [1861] IB. &'8. 393=9 W. R. 781=30 
L. J. Q. B. 265=4 L. T. 468=S Jur. 
(a. e.) 832. 


ovidonee that the oral agreement was 
not proved and thodefendant 3 did not 
apart fiMin tlio uhligation uiidei- Ex. A 
orally agree to }<ay the sum to the 
plaiiitilV. He however held following* 
the decisions in Itli Piniku Meno: v. 
Dharman Achan (2), Drhnarain Dutt 
V. Ham Sadkan (3), and v. 

Suhba'iya (I) that the i'!inei[)ie in 
Tiveddlev. Allin^'uil) 'Ud not ajqdy 
and passed a decree again^l delendant 3 
also. 

Against that judgment thi-; second 
appeal was filed which came on before 
Wallace and Sundaram Chetby, JJ. and 
they were of opinion that in view of 
the conflict of decisions on the point 
of law it was desirable to nave the deci¬ 
sion of a Full Bench on the question. 

On the findings of facts of the Courts 
below the only question for decision is 
whether a contract ijebween A and B to 
pay C who is creditor of .1 would with¬ 
out more entitle C to sue B. Vvo have 
already set out the sale deed and wo 
think that on the terms of the sale 
deed there is no trust express or im¬ 
plied created and that the sale deed 
merely constitutes the vendee the agent 
of the vendor to pay some of his cre¬ 
ditors. 

The law in England is that the mere 
payment of money by .1 to D with a 
direction bo pay it to C in cases where B 
is nob C’5 agent is revocable and confers 
no right of action. A distinction has 
been drawn bebsveen cases where the 
defendant has constituted himself the 
agent of plaintiff bo pay him a particu¬ 
lar sum of money received from a third 
person and cases where there is no such 
agency or trust express or implied. 

A similar view has been taken in 
India in Raghunathdehariar v. Shada- 
gopachariar (5). There it was held that 
where A transferred his property to B 
in consideration of B agreeing to pay 
certain sums to third perrons, A was 
himself entitled to sue B for the re- 
covery of those sums as if they were 
due bo him in erse of B's failure to pay 
the creditors within a reasonable time. 
The learned Judges have referred to all 

(2) [1918] 41 Mad. 488=8 M. L. W. 118=J3 
I. C. C25=(1918) M. W. N. 98. 

(3) [1914] 41 Cal. 137=18 C. L. J. 603=20 
I. 0. 630=17 C. W. N. 1143. 

(4) A. I. R. 1924 Mad. 861. 

(5) [1913] 36 Mad. 3*8=2 M. L. J. 983=13 
I. C. 353=(191l) 2 M. W. N. 227. 
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may also rcfei' to A '>'N< h.ntt v, KumcLrci 
il/^j?on (0). 

The question ha^ thoroforc bo bo de- 
cidcfl on the looting rAal no trust iias 
boon creacorl. tna' ilcforvlant i was not 
plaintil'fs agent an-l that there was no 
novation or obligation uinlerbakoii by 
delendaiib J to r.ho I'laintill'. 


Tiio rule of Common Inw laid down in 
Tireihllc V. Athns- -n (Lj is that a stranger 
to the con'iiloia'.i.m cannot sustain an 
action on tno jiromise made between 
two jiersons unless ho has in some way 
intervened in iho agreoniont. 

As regards leliet given by Courts of 
Equity, Ganily v. ua dy (7) gives a right 
ol action to the third [terson only when 
the person with whom the contract is 
made is a trustee express or implied 
for the third peison tor whom the bene- 
hb is intended. The conditions neces¬ 
sary to be fullillod before a person, not a 
party to a contract, can enforce any claim 
under it in a Court of Equity are laid 
down in Gandy v. Gandy (7), in In lie, 
Empress En<ji leering Co. (8), and in In 
lie, liotherhani Alum and Chemical Co. 
(9). The obs';rvatioiis of Lord Hatherloy 
in Tnuchc V. Metropolitan liailnay 
Warehousing Co. (lOJ have been dissented 
from as stating the rule too w’idely. 

Section 2d, Specilic Eelief Act deals 
with the persons for whom contracts 
may be specilically enforced and Cl. (c) 
of that section enacts that specific per- 
formance may be obtained where the con¬ 
tract is a settlement on marriage, or a 
compromise of doubtful rights between 
members of the same family by any per¬ 
son beneficially entitled thoro under. 

There has been great divergence of 
opinion in Courts in India as to bow far 
a stranger to a consideration can enforce 
the contract and how far the rule in 
Tiveddle v. Atkinson (i), is applicable in 
India. There are decisions which decide 
that the rule of English Law as laid 
down in Tweddle v. Atki?ison (l) and 
Gandy v. Gandy (7), will apply to cases 
in India. There are other decisions 


(6) [1918] 35 M. L. J. 692=49 I. 0. 313= 
M. L. T. 260. 

(7) [1885] 30Ch.D. 57=54 L. J. Qh. 115 
53 L. T. 300=33 W. R. 803. 

(3) [1880] 16 Ch. D, 125=29 W R 
43L. T. 142. 

(9) [1884] 25 Oh. D. 102=58 L J 

290=32 W. R. 131 50 L. T 219 * *'• 

(10 (1871) 6 Oh. A. 671. 


which are to the effect that the princi¬ 
ple m Ticeddle v. Atkinso n {i) founded 
as it is on English Law on the form of 
action known as assumpsit is not ap- 
plicalile to contracts in India governed, 
by the Contract Act where all the par¬ 
ties are before the Court and the Court 
can do complete justice between them. 
There are other decisions \vliich take a 
middlo course and decide that the rule 
in Tireddlc v. Atkinson (l) is applicable' 
subject bo certain specified exceptions, 
wiiicli we shall refer to later on. 

It is ditVicult to reconcile the various 
views and we think the balance of 
authority is in favour of the view that 
a stranger bo a contract cannot without, 
more sue to enforce it. 

In Jamnadas v. Liamautar Fande,{il)r 
A mortgaged certain properties to E. 
He sold the property bo C and left with 
him sufficient money out of the con¬ 
sideration to redeem B. D obtained 
decree on his mortgage and as the sale 
proceeds were insullicient bo meet his 
claim he applied for a personal decree 
against G on the ground that C was 
liable as ho retained part of the con¬ 
sideration payable to A agreeing to p4y 
it to B. It was held by Eichards and 
Griffin, JJ., that C did nob become liable- 
to B. The learned Judges observed. 

“ It is coateadud th^t by rotaioing' ia his 
hands part of tho ptirciiase money and express- 
ly or impli.’dly agioeiug to piy the amount to 
Jamna Das, the rospoiidcDt; bjcamc personally 
liable. In our opinion this contention is not 
sound. Jainna D.is was no party to tho con¬ 
tract between Mt. Lakhpati Kuar and Pandit 
liamautar Pande. No Indian or English case 
has been cited to us in which it has been ever 
hold or suggested that tbo transferee of the 
equity of redemption in mortgaged property 
becomes personally liable to tho mortgagee. " 

The case was carried in appeal to the 
Privy Council and the decision of their 
Lordships of the Privy Council is repor¬ 
ted in Jainna Das v. liamautar Pande- 
(12) and the decision of the Allahabad 
High Court was upheld. Lord 
Macnaghten observed 

" This is a perfectly plain case. The action, 
is brought by a mortgagee to enforce against a 
purchaser of the moitgaged property an under¬ 
taking that be ent.:red into with his vendor. 
The mortgagee has no right to avail himself of 
that. He was no party to the sale. The pur¬ 
chaser entered into no contract with him, and 
the purchaser is not personally bound to pay 
this mortgage-debt. " 

(11) [1909] 31 All. 352=21.0. 460=6 A.L.J. 427. 

(12) [mi] 34 All. 6S=.18 1.0.804=391. A*' 
7 (P. 0.) 
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In Itti Paiiku Mown v. Dharman 
Achan (2), tlio question arose as to a 
third party’s right to suo on a contract.. 
Sir John WalU?, C. J., and Bakewell, J., 
were of opinion that a jonrai was not 
entitled to sue on an assignment by a 
melkanomdar to a kanoradar whereby 
is between them the kanomdar agrood 
to pay the rent due by the melkanomdar 
tothejenmi. The case arose out of a 
difference of opinion between Abduv 
Rahim and Phillips, JJ. Phillips, J. 
held that the jenmi can sue whereas 
Abdur Rahim, J. differed. Wallis, C. J., 
observed: 

“ One of the questions argued bjfore us w.is 
whether the plaintiff iscntislod to sue on this 
contract inado bitween defendant 1 and do* 
fondant 2. As regards this I agroo with Abdur 
Rahirn, J., that he cannot, aud that tbo ques¬ 
tion is concluded by tho recent decision of the 
Privy Council in tTainna Dm v, Ili'ii iiUir 
Pande (li) where Lord Macnaghten in d''liv 3 t* 
ing their Lordship's judgment held that a 
purchaser’s contract with his vendor to pay of! 
a mortgage ou tho pcoporty sold could not bo 
enforced by the mortgagee. " 

Then the learned Chief Justice refers 
to Kktcaja Muhammad Khan v. Hiisaini 
Betjam (13) and distinguishes the case on 
the ground that it was a contract made 
by a guardian for tho benefit of a minor 
in coobscDplcition of her marriage. 

The question has been elaborately 
considered by Ayling and Tyabji, JJ., 
in Imuaram Pillai v. S. 7. Taragan (U). 
That was a case wliero A mortgaged his 
lands to B and part of the consideration 
was B's promise bo discharge a debt of 
Ato'C. C sued i? and it was held that 
G who was a stranger to the contract 
cannot sue B for the payment of his debt 
Without joining .1 as a party. The learn¬ 
ed Judges^ deal exhaustively with the 
cases and lay down the general rule of 
law bo be that a party who is a stranger 
to a contract cannot sue on the contract. 
Iho exceptions which tho learned 
Judges enunciate aro (a) the creation of 

in res- 

pect of the amount sued for;(b)the 
creation o a charge on immovable pro* 
party by the promisor or allocation by 

he promisor of the specific money in 
suit m favour of the plaintiff; (c) the 
elation of a settlement on.ma rriage ir 

wTi)!'- * 

1930 U/49 k 60 


wlucli tho [•laini.irr may l>o 
onlitlod as provido.l by S. 2 I, S[iccilic 
Relief Act and (.1) ostopi'cl as a;;iiii,sb 
tho promisorowing f,o fcransacLii'iis liot* 
weon the plainbill ami tho jirciini.sor, 

This question again arose in C.S. 
No. 325 of i92il on tho origin.il side of 
the High Court, la'a-^lov, d., affcm-an 
exhaustive review of tho aiitiioritics 
came to tho couclusiou Iha'- a sorond 
mortgagee who roLained in Ids haii.1-i 
sufficient portion of the consiiloi afion to 
discharge tlio first mortgage and wlio 
does not discharge the first mortgigo 
cannot bo sued by tho first inortgigoo 
on the covenant between tho mortgagor 
and the second mortgagoo. This case 
was carried in appeal (0. S. A. No. 95 of 
1927) where Coutbs Trobbar, C. J. and 
Walsh, J., upheld the decision of Bo.is- 

ley, J. The learned Judges observed, 

“Tho luarnocl Judge held fibat as thoro w.i 3 
no privity botwcea tho pliiufciff and defo!vl.iiiti 
a with regard to the mortgage Ex. (1), the 
pUintifl could not claim .iny bouofit unler 
it_” 

The point of law has been fully dis¬ 
cussed by tho learned Judge and ho has 
considered all the important authorities. 
It is nob disputed as a general rule of 
law that only those who are parties to 
a contract can sue on it. Tho Privy 
Council decision in Jamna Das v. Earn- 
autar Pande (12) and in Nanku Prasad 
Singh V. Kamta Prasad Singh (15) are 
conclusive that the reservation of part 
of the purchase money to pay a previ- 
vious mortgagee does nob of itself 
create a trust in favour of that pre¬ 
vious mortgagee nor can the prior mort¬ 
gage make bho purchaser personally 

liable. The case of such a reservation 
in a mortgage is indistinguishable from 
lbs reservation in a sale deed. This 
decision was given on Isb May this year. 
In view of this decision of Beasley, J., 
which was confirmed in appeal we think 
we may take it as settled law in Madras 
that a stranger to a contract cannot 
without more suo to enforce it. It is 
unnecessary therefore to refer with 
detail to cases in Madras which took the 
opposite view. This .view was based 
upon a decision of their Lordships of the 
Privy Council in Khwaja Muhammad 
Khan v. Husatnt Begam (13). In that 
case there was an arrangement made 
between the defendant and the father of 

t h^pla in _^8 J hen a minor on 

(15) A. I. R. 1923 p. c. 64. 
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the aii l ill coiuideratioa of her 

iinriia-io m i'ii (he (leleiuUiib’s sou who 
-A-) a that a certain .'•mn 

s1h-ii1i 1 I'O I iih t) tlio I'liintilf for her 
'netel luit etc., from the date 

of the miniiye. A suit wa^ tiled to 
reeoVGf the atiu.st of allowance and tlie 
cunlcntjcn \vi' that the I'liintitl' lieing a 
stranger to t.he contract could not sue 
on it, and reliuice was placed on 
Tirp.hJ'r V. .[t^{in<iO-i (1). Their Lord- 
ships of tlio Privy Council distinguished 
the ca-ie and said that the rule in 
TvnhVe v. (1) had no apjdica- 

tion to tlio circumstances of tlie case 
which they were trying in whicii the 
agreement spceiiically charged iinmov- 
ahlo property for the payment of the 
allowance and the plaintilf was the only 
|)orson hcncfieiilly entitled under it. 
Their Lordships pointed out that in 
India where marriages were arranged 
during minority and contracts for the 
Ijcnolits of the minors were entered 
into by parents and guardians, it 
would cause serious injustice if the 
strict rule of English law were applied. 
Their Lordships in dealing with the con¬ 
tention based on the rule laid down in 

Tweihlle V. Atkins^^n (1), observed : 

“First it is coatented, on the authorit)’ of 
Twedille V. Aticinsnn (1), that as plaintiff was 
no party to the agreement, she cannot take ad¬ 
vantage of its provisions. With reference to 
this, it is enough to say that the cass relied 
upon was an action of assumpsit, and that the 
rule of Common Law on the basis of which it 
was dismissed is not, in their Lordships' opi¬ 
nion applicable to the facts and circumstancss 
of the present case. Here the agreement exe* 
cuted by the defendant specifically charges 
immovable property for the allowance which 
ho binds himself to pay to the plaiotiS. She 
is the only person beneficially entitled under 
it, In their Lordships’ judgment, although no 
party to the document, she is clearly entitled 
to proceed in equity to enforce her claim. 
Their Lordships desire to observe that in India 
and among communities circumstanced as the 
Mahoramedans, among whom marriages are 
contracted for minors by parents and guar¬ 
dians, it might occasion ssrious injustice if the 
Common Law doctrine was applied to agree¬ 
ments or arrangements entered into in con¬ 
nexion with such contracts." 

This case has in some decisions of this 
Court been baheu as laying down the 
rule that Indians Courts are not bound 
by the Common Law doctrine laid down 
in Tiveddle v. Atkimon (1). In Itti 
Pankti Menon v. Dharman Achan (2), 
one of us (Kumaraswami Sasbri, J.,) book 
this view while Sir John Wallis, 0. J. 
and Bakewell, J., took the opposite view. 


IIo referro.l to the numerous cases on 
the subject. The view he was inclined 
to take was tliat having regard to the 
definition of the word contract in the 
Coiitiacb Act and the observations of 
their Lordships of the Privy Council, 
the ruling in Tweddle v. Atkinson (i), has 
no application and it was open to us to 
follow the rule laid dow n in Dutton v. 
Poole {iC) and earlier cases. We may 
also refer to Ramaswami Ayijar v. 
Dt'iva'.iijnmani Pillai (17). 

In Singaraijija v. Subbayija (18) and 
in Kri.shnasami Batter v. Gopalakrishna 
Red'Jiar {id), the same view was taken 
by Jackson, and Devadoss, JJ. 

A similar view has taken in Debnara- 
nan Diitt V. Ramsadhan (3), bub it was 
nob followed in Jiban Krishna Mullik v. 
Nirnpama Gupta (20), and Krishna Lai 
Sadliu V. Pramila Bala Dasi (21). 

We do not think that in view of the 
current of authority in Madras which 
wo have referred to and especially the 
last pronouncement by Beasley, J., con¬ 
firmed on appeal by Coutbs-Trotter, 
C. J., and Walsh, J., the view which 
some of our learned brothers took can 
bo followed. 

Cases where on a partition a benefit 
is secured to the female members of the 
family who would be entitled in law to 
maintenance or cases of family settle¬ 
ment stand on a different footing. 

In Shuppu Ammal v. Subramaniyam 
(22), there was a deed of partition 
whereby provision was made for the 
plaintiff's maintenance and it was held 
that although the plaintiff was no party 
to the document she was entitled to sue- 
The learned Judges held that a person 
who was not a party to a document but 
in whose favour a charge was created by 
such document was entitled to maintain 
a suit to enforce its terms, either as the 
actual beneficiary or as the charge-hol¬ 
der, and referred bo Biikhmahai v. Go- 
vind (23), and Httsaini Begamv. Khioaja 
Muhammad Khan (24). ___ 

(16) [1793] 2 Lev. 210. 

(17) A. I. R. 1922 Mid. 397, 

(18) A. I. R. 192tMad. 861, 

(19) A. I. R. 1927 Mad. 421. 

(20) A, I. R. 1926 Oal. 1009=53 Cal. 922. 

(21) A. I. R. 1928 Oil. 518=55.Cal. 1315. 

(22) [1910] 33 Mad. 238=4 I. 0. 1083=^19 
M. L. J. 739. 

(23) 6B. L. R. 421. 

(24) [1907J 29 All. 151=4 A. L. J. 13=(19W 
A. W. N. 3. 
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In SmuJararaja Ayijanaar v. Lahshvii 
Ammal (25), Oldfield, J., lield that a pcv- 
son though not a party to a contract 
could suo to enfor30 its terms if it was a 
settlement hy which some provision was 
made for him as a member of the family, 
e.g., for maintenance or marriage though 
the same was not made a charge. 

We may also in this connexion refer 
to Siidalai v. Gomatlii (26), Animugha 
V. Chinnammal (27) and Rajagoi^dld v. 
Eadhayija (28). Reference has been 
made - by the respondent’s advocate to 
the observations of Coutts-Trotter, C. J., 
in Munisxvami Naickeii v. Veilachella 
Maickeii, A. I. R. 1928 Mad. v. 23. All 
that was decided was that the case fell 
within the rule in Khicaja Mohamviad's 
case (13). After referring to that case 
and to the provisions of Hindu Law he 
observes : 

“All I desire to sa.y is that I think that in 
view of that the provisions of law in such 
matters shculd bo applied with greater flexi¬ 
bility tbm they would be applied in England 
and that it is quite possible to argue that such 
a case as this if it occurred in England w'ould 
be covered by the general principle I have re¬ 
ferred to.” 

Cases of estoppel or of novation ob¬ 
viously stand on a different footing and 
have nothing to do with the principle 
laid down in Tueddle v. Atkinson (l). 

We may point out in this connexion 
that the view taken in Dehnarayan Duit 
V. Ramsadhan (3), by Jenkins, C. J.,and 
Mookerji,J., which lays down broadly 
that the doctrine in Tiveddle v. Atkinson 
<0 is inapplicable to British Courts in 
India and that the aim of the mofussil 
Courts of justice in British India is to 
do complete justice in one suit accord¬ 
ing to the general principles of justice, 
■equity and good conscience, has not been 
followed in later cases. We may refer 
to Jiban Krishna Mullik v. Ninipama 
Gtipta (20). In that case a patnidar 
created a darpatni and the darpatnidar 
■created a sepatni in favour of another 
person. The sepatnidar was to pay 
certain sums due both to the patnidar 
and darpatnidar. The patnidar sued 
the sepatnidar for the rent. due. It was 
held that he could not sue. Page, J., 


rol'orrod to and discussed tlin Kiv^lisli 
cases and was of oi)i!iiun that the I'ulo 
laid down by -lenkins. •)., was too 
wide, and tho learned Judge was in¬ 
clined to support the decision in 
naraiian Dull v. Ra (3), on the 
ground that it came within tho ruling 
of Cotton, L. J., in Gan hj v. Gandn (7). 

In Krishna Lai Sodhn v. J^ranAla 
Bala Dasi (21), it was lield that where 
a life policy was expressed to iic for tho 
benefit of the wife of the assured, she 
was not entitled to sue as no tiust was 
created in her favour and she was a 
third party to the contract. So far as 
the decision that no trust was created in 
her favour was concerned, tho learned 
Judges dissented from the view taken in 
Balanila v.Iirishnayya (29), and to that 
extent this case may not be authority 
binding on us, but llio view of Rankin, 
C. J., and Gliose, J., on the general ques¬ 
tion of the legal consequences following 
from that view supports the view 
taken in tho Madras cases which wo 
have already referred to. Gliosc, J.. 
at p. 1321 refers to tho rule of English 
Law that if A contracts with B for a 
benefit to be given to C although that 
was the object and purpose of the 
contract, G may not suo on tliat contract 
unless in certain excepted cases and 
then refers to the excepted cases. After 
referring to Kliwaja Muhammad Khan 
V. Husaini Begam (L3) the learned Judge 
deals with Debnarayan Butt v. Ranu 
sadlan (3), and attempts to bring that 
case within the exceptions laid down in 
the English cases on the ground of the 
special facts of that case. The learned 
Judge,however, agrees with the criticism 
passed on that case hy Page, J., in Liban 
Krishna Mullicic v. Niyupama Gnjyta 
(20). Rankin, C. J., took the view that 
it was wrong on the authority of either 
Khwaja Muhammad Khan's case (13) or 
Debnarayan Duit's case (3) to suppose 
that in India persons who were not par¬ 
ties to a contract could be admitted to 
sue thereon except where there was an 
obligation in equity amounting to a trust 
arising out of the contract of in case of 
communities where marriages wore con- 


(25) (1915) 38 Mad. 788=241. C. 943. 

(26) [192] 23 M. I-. J. 355=16 1. C. 428= 
(1912) M. W. N. 903. 

(27) [1912] 21 M. L. J. 918=12 I. C. 185= 
(1911) 2 M.W. N. 524. 

<28) [1912] 22 M. L. J. 159=13 I. C. 205= 
(1912) M. W. N. 39. 


tracted for moneys by parents and guar¬ 
dians. The learned Chief Justice ob¬ 
served : 

“Bat putting aside such cases, X see no rea- 
800 to think that the law in.India ct-ntains a 

(29) [1914] 37 Mad. 483=25 M. L. J. Oo=iiO’ 
I. C. 934={1913) M. W. N. 697. 
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r.!i' qnusti 111 
< Uj Cl or i'? foj’ii lo 1 
on a c'’ir.r:i‘'i; inr. r- ms in* (-‘tilior irnpnr* 
f, inco. C R’J'-li :iR til--* prosonf ciu ba 

'l.'oi'lel iiU'l oil;:!;: t-* bMlenicl oiith) set¬ 
tle! iirinciploR of equ.ty." 

In CVt'rt^'f’r'.s '(’<1 »■* tiio Courb con. 
‘iiclLTG'1 whoi’h-.'r thn |tolijy ainoiinte'l to 
a tnnb for tlio widow and, having 
found tint ib did isob, doborrained 
tlie matter liy tho ordinary liw of 
confcnt't. Tlii'. in tny judgment, is 
tho only method whicli can ho jusbiflod 
in princii'le. To hark hack to such cases 
Dll lion V. P'‘7t’ (d-2) and B urne v. 
yinaon {:]'■]), is in my judgment a clear 
mistake, an I the mistake is not cured by 
the circumstance that, under tho Con¬ 
tract Act, (die definition of “considera¬ 
tion” is wider than in Englisli Law. 

A similar view was taken in Shan^car 
Vi<!hvannth v. Umahai (3t) whore after 
holding that though tho policy of in- 
siuance clTecbed by the assured upon his 
own life was for tho benefit of his wifo. 
It did nob create any trust in her favour 
the learned Judges dealt with the ques¬ 
tion whether she could sue on the con¬ 
tract apart from any trust and observed: 

“ It was, howfver, argued that as under S. 2, 
Cl. (dl. Contract Act th' consIdoratioD might be 
provided by soma other pj'-son, the plaintifi 
could sue on a policy thj consideratiou for 
which was provided by her husband. There is, 
however, nothing in tho present case to show 
that the plaintiff was eitlrc the promissor or 
tho promisee and thorofore a party to tin agree- 
moot. Thor? is nothing in tho Act to show ai 
intention that a person not a party to the con¬ 
tract can am on it. So far as it goes, S. 2 (i) 
is an indication to the contrary. 

The learned Judges distinguish 
Samuel v. Ananlhanatha (35), and C/au- 
fiayya Bau v. Bamaya (36) on the 
ground that there was a contract bet¬ 
ween the parties in those cases. This 
d ecisi on was referred to with approval 
iSOi 10 Haro 163. 

(31) [1892] 1 Q. B. U7. 

32) 83 E. R. 523. 

33) 8G E. R. 5. 

34) [1913] S7 Bom. 471=19 I.C. 730=15 Bom. 
h. R. 320. 

(35) [1883] 0 Mad. 851. 

(86) [1881] 4 Mad. 137, 


li 


M (FB) (Kiunaniswami Sastvi, J.) 1930- 

in Fcriiande: w Joseph Gonsalva 
(J7J. 

In .l.‘,'/«^a Bam v. Jainandan Teivarij 
(•3d) it was held tliat a person who was 
not a party or privy to a contract could 
not miintain an action to secure any 
henofit conferred on him by it. In that 
CISC .1 cxocuboil a mortgage in favour of 
tho plaintiff and subsequently sold the 
property to B. In the recital in the 
silo dcQi] B agreed to pay off the mort¬ 
gage and the plaintiff sued B. It was 
held that the plaintiff cannot avail him¬ 
self of the stipulation in the sale deed 
between the mortgagor and the vendee 
that the vendee was to redeem the 
mortgage. Bucknill, J. in the course of 
the judgment refers to Nanku Prasad 
Singh v. liamla Prami Singh (39) 
where their Lordships of the Privy 
Council held that a recital in a sale by 
.1 to B that B is to pay off a mortgage 
would give no cause of action to the 
mortgagee bo sue D. The learned Judge 
quotes the judgment of Lord Atkinson 
who dismissed the appeal with the fol¬ 
lowing remark 

“ Thoic Lorlships hav3 eousidsred this case 
anl thoy think it is claar that no personal 
liability was incurf^d by thi purchis’rs of the 
equity of rodomption. Th.-ir Lordships there¬ 
fore think that tho deerso of tho High Courfr 
wis right and that tlio point made by the ap- 

p.-llint failed.” 

It is argued that where all the par- 
tie.s to a contract are before' the Court 
and complete justice can bo done bet¬ 
ween them, there is nothing to prevent 
the Court from giving a decree to a per- 
•son although he is not a party to the 
contract and that this is one of the ex¬ 
ceptions that should be grafted on the 
rule in Tweddle v. Atkinson (l) auJ reli¬ 
ance was placed on the observations of 
Tyabji, J., in Isxoaram Pillai v. Sonni 
VaveeruTaragan (U) at p. 763 where 
the learned Judge deals with the ques¬ 
tion as to how far the rule in Tweddle 
V. Atkinson (1) can be said to bo a rule 
of procedure. There is nothing in the 
observations of Tyabji, J, to indicate 
that the mere presence of parties would 
make tho rule in Tweddle v. Atkinson 
(1) inapplicable. 

Kelianco has also been placed on the 
judgment of Davadoss, J.,-in Singaray- 
yay. (18) where the learned 

(37] A.'I. R. 1923 Bom. 97^48 Bom. 673. 

(38) A. I. R. 1926 Pat. 474=5 Pat. 469. 

(99) A. I. R. 1923 P. 0. .54. 
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Jiulgo after referring to Tsicaram Pilhii 
y. S^nni Vaveeru Taragan {].■[) and the 
observations of Sir Lawrence Jenkins, 
C. J., in Debnarayan Dull v. Bam 
Sadhan (3) observed : 

“ Blit apiut from tint whcri a Court has bi- 
fore it all persons and is ia a position to do 
oompleto justice to the caso, it would b; strain¬ 
ing tho law to holdthat tin suit should fail on 
the ground that the defendant did not contract 
with the plaintiff to pay tho amount which In 
oontractod to pay on his bdialf.” 

The learned Judge also refers to the 
observations of VenUabasubbi Rao, J., 
in Thiruvadi Ai/yangar v. Janahi (40). 

With respect it seems to us that if the 
law is that a person nob a party to a 
contract cannot sue on the contract 
though a benefit is secured to him and 
unless the case falls within the excep¬ 
tions in the cases above referred to the 
platnbiff has no cause of action it is no 
answer to say that all the parties are 
before the Court. 

Order 1, R. 3, Civil P. C. is very clear. 
There should be a right bo relief in res¬ 
pect of the transaction set out in the 
plaint before a party can be added as 
defendant. The addition of others 
would nob so far as ho is concerned al¬ 
ter his rights. We do nob think that 
there is any legal basis for holding that 
the mere joinder of the original parties 
to the contract would give the plaintiff 
a cause of action which doss not exist 
before the suit. 

We are of opinion that where all that 
•appears is that a person transfers pro¬ 
perty bo another and stipulates for the 
payment of money boa third person a 
suit to enforce that stipulation by the 
third party will nob lie. 

__p.b.s./rX _ Refeiyitce nnswered. 

440j‘A.l.B. 192lMad, lb3. ” 

^ A. 1. R. 1930 Madras 339 

Full Bench 

Bfasley, C. j., Pandalai and 
Odrgbnven, JJ. 

Pa^ani Go«ndaA“~Petibion6r. 

V. 

Official Receiver of Coivibatore and 
another —Respondents. 

Civil Revn. Petns. Nos. 1349 and 1350 
of 1928, Decided on I2bh November 
1929, against orders of Disb. Judge, 

Coimbatore, D/- 4bh September 1928. 

^ (•} Provincial Insolvency Act, S. 27 

(2)—Court can extend time for discharge 
even after expiry of time fixed before an¬ 
nulment order is pasted under Provincial 
insolvency Act, S. 43: A.I.R. 1928 ilai. SCo; 


A.l.n. 1021 '. 012 ruKl ii! '!.5 i.C. 

1021 Mail. (.hyi-nili''l. 

A Coiii't Ins L.i l!i> linn 

originally liscl liml r iJ. 27 far ;iit 
by th' il fi'C ills 'li i rg •. ;‘.fc t tli • c';|ii r> I't 
thali ti'iie Init b.'f'T ■ nil or 1 r of iinniiliii'nf: 
pisso'l iimloi 13, I'i'li'T niiil'i' S, .''i, I'i.'olvi'iifv 
Act l.ik ‘11 with S. !-iS, l.'ivil ]'. C. or iinili f 
S. 27 (2) of tho .A'.-m A.l.n 102s }\ii. :).W; 
A.T.R. 19->f Cal. 777; .-I././:. I'riT .-1(7. -Ils; 
AI.lt. 1930 Mai. -'TS, A.I.R, 

1928 Mad. 265; A.I.R. 1026 Mad. 942: 
Waller J., in 83 I.C. 955 ^A.l.R 1924 Mad. 
635, Overruled. [1'390 lM; !'::)2 0 1j 

5^ (b) Provincial Insolvency Act, S. 43 — 
Failure to apply does not operate automatic 
annulment. 

Section 43 of tin .Vet ilo:s not oiiorat.'.'i?'an 
antomitic annuim-'ut on the failur-.* of tin; 
debtor to ivpplv for a disebarge: A.I.R. 1324 
Cal 777, mi ■ [!’ 38.) C 2J 

S. V. Veiiugoi)alachari — iovVo\j\t\onev. 

N. S. Sriniihi$a .lyjar and G. Jagde^o 
Ayyar- for Rifispoiidont.* 

Order of Reference 

Ramesum and Jackson, JJ,—The 
decision I’cliod on In* tlie District JuJgo 


while making some observations in 
favour of the respondent ultinutely 
proceeds on the ground that the procood- 
beforo the learned Judges was a U-:vi- 
sion Petition and the learned Judges 
thought that it was a ground good 
enough for rejectiug the petition. Tiio 
contention of the respondent is suppor¬ 
ted by the decisions of the Calcutta, 
Patna, Lahore and Rangoon High 
Courts, /I6ra/tam v. Sookia^, (i), Gopal 
Ram v. Magni Ram (2), Lak'ii v. 
Molar (3), K. K. S. .1. R. .1. Ckeltinr v. 
Mg. Ml/at Tha, .1. 1. R. 1927 Ravg. 

The opposite view was taken in this 
Court by two learned Judges in Chin- 
nappa Re'dy v. Tnomasu Reddy (1), It 
is unuec-issary to refer to other deci¬ 
sions in this Court. One matter is clear. 
As observed liy Chatterjea and Panton, 
JJ., S. 4'i of the .Act does not operate 
as an automatic annulment of tlio fai¬ 
lure of the debtor to apply for a dis¬ 
charge. On this point, there is an autho-' 
riby wliicli says that the adjudication' 
shall stand cancelled on the debbor’.s 
default. The only question that arises 
is—whether the Court can extend the 
time before the order of annulment ia 
passed though after the expiry of the 
time originally fixed under S. 27. Wo 
refer the following question for the 
decision of a Full Bench; 


(1) A.I.R. 1024 Cal. 777=51 C.al. 337. 
{•2) A.I.R. 102S Pat. 338=7 Pat. 37o. 

(3) A.I.R. ld25 Lah. 416. 

(4) A.I.R. 1928 Mad. 265=51 Mad. 839. 
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W'liL-tI kt A (.'ourt !ias jni‘i-;i.lic‘io'i to 
R>:ten 1 th^ bi!iit3 fixo'l nniU'i- 

S. i!7 i' r :iM lija'^ion by tli’.; di.btor 
f('r i]i>c'ur,:;o. bho expiry of that 

tiin 'I.’Ub b'‘loi'';' in urIcr of annulment 
i-; j i'-r-l un'l.M- S. -D, either •*). 

I '1 - .Iveii'/y A'j:.. tilien with Civil 

i’. or un'lor S. '2~ (2) of the Aec itself 


or othei'wist;.’ 


Op 


inion 

Beasley, C, J. —Tho (jiiestion refer- 
Ired to us is: 

j'Whili r ,i lii^ iuri-! lic'J’ll to cxtniil 

|t{i tiiii: Nii'jiij.JIv il;;. t S. -21, Provincial 
Iii'"hvn:'y A'’t, f' -r ;i’i ifiplie iti. .ii l>v th - d- bbor 

for 'U.-.-li u- ill- .r rh..niry rhot tinv* )»ut 

b /dTi? -Ill c i-'I'i- I'i iuiitiiliii m is ni'? •‘.1 under 
3. !'.ith'.r uicci f S. I, I'l- ilvc"cy Act t.ik:-a 
\vi h 3. 11>, yr.il P. C., I’U Under 3. 27 (-J of tlio 
A' ‘. If. ..r ./li rwi:e” 


Inis refi,‘ri’nco is rnade necessary bo- 
cau'. s of the \io\v t.iken by Courts other 
than tlie Ma'lrasHi'jh Court in oppesi- 
tioii to tho b'.ilanc'O of opinion in bho 
M.adras High Court. 

Ihc iacts are that the insolvency peti¬ 
tion was prosentca on 5th January 1923 
an 1 on this petition there was an order 
of adjudication on 3ist January 1924 
and one years’ time was granted to the 
jusolvcut bo apply for liis discliarge. 
This time was further extended and tho 
finally extended period expired on 30th 
June 1927. No further applications for 
cxbensicn of time were made and noth¬ 
ing was done in the insolvency until in 
1928 an alienee applied for the annul¬ 
ment of tho adjudication. Notice was 

ordered to the insolvent to show cause 
against the annulment of the adjudica- 

tion and then a creditor filed an appli- 
cation tp exbpnd the time for the appli- 
Cation for discharge. 

We have now to consider whether the 
Court has any jurisdiction to extend the 
time for an application for discharge 
having regard to the fact that the time 
specified by the Court expired on 30bh 
June 1927 and the application for an 
extension of time was only made in 1928. 
The first section to be considered is 
S. 43 (1), Provincial Insolvency Act 
which reads, 

‘‘ If tha dobior does not appear on the day 
fixed for heating his application for discharge 
or on such subsequent day as the Court mav 
diracg, or if the debtor does not apply for an 
order of discharge within the period specified 
by the Court, the order of adjudication shall be 
annulled, and tho provisions of S. 37 shall apply 
accordingly.” ■' 

Waller, J., in Ariinagiri Mudaliar v. 


Ka.i'tasiranii Mudaliar (5), held that 
t!uj Iudg>3 has no option under S. 43 but 
lo annul tiie adjudication and that he 
has no power under S. 27 to extend the 
period after it has expired. His reason 
tor so holding is that S. 43 is in his view 
absolutely peremptory in its terms and 
that bho only course open to a Court, 
on default of the insolvent to apply for 
his discharge, is to annul the adjudica¬ 
tion and that being so no application 
for extension of tho period can lie after 
it has expired. In the same case 
Krishnan, J., book the contrary view. 
In Chiiinappa Reddy v. Tlioviasu 
Reddy (i). Kumaraswami Sasbri and 
W'allace, JJ., agreed with Waller, J.’s, 
view in a judgment which reviewed 
most of the decided cases upon this point 
and they held that the word “shall” in 
its ordinary signification is mandatory 
and saw no reason why that word in 
S. 43 should not receive its ordinary in¬ 
terpretation. 

Phillips and Madhavan Nair, JJ., 
followed Waller, J.’s opinion in 
Arunaoiri lludaUar v. Kandaswami 
Mudaliar {0), In Venugopalaohariar v. 
Chiimulal Soivcar (6). Venkatasubba 
R-ao and Reilly, JJ,, considered this 
question in Jethajj Peraji v. Krishn^ 
ayya (7). Venkatasubba Rao, J., in the 
first place, observes that the adjudica¬ 
tion does not get automatically annulled 
under S. 43 (1) on the expiry of the 
original period. Next he holds that 
S. 27 (2), Provincial Insolvency Act, 
whilst saying that the Court may extend 
the time, does nob say in express terms 
that it may be extended either before 
or after the expiration of the period 
originally fixed, and in his view S. 148, 

Civil P. C., clearly allows the Court to 

enlarge the time irrespective of the fact 
that the application is made either before 
or after the expiry of the period origi' 
nally specified and for this Badyi Naravi 
V. Sheo Roer (8), is direct authority. H®' 
holds, therefore, that it is 
the Insolvency Court under S. 27 (2^ 
Provincial Insolvency Act to extend 
the time on a proper application to that 
effect made at any time before tb^ 
adjudication is annulled under S. 43 (U* 

(5) A.I.R. 1924 Mad. 63>. 

6 ) A.I.R. 1924 Mad. 912=49 Mad. 93o. 

7) A.I.R. 1930 Mad.-278=52 Mad. 643. 

8 ) [1830] 17 Oal. 512=17 LA. 1-5 Sar. 495 
(P.C.). 
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Reilly J., is inclined to tlio view that 
the words “shall be annulled” in S. 43 
of the Act are mandatory. In the view 
of the majority of the Judges of this 
High Court who have considered this 
question, the answer to the question 
referred to us would be in the negative. 

But other High Courts, namely, Cal¬ 
cutta, Patna and Lahore, have taken 
the opposite view. This question was 
very carefully dealt with by a Full 
Bench of the Patna High Court in 
Gopcil Ham v. Magni Ravi (2), holding 
that the Court has power under S. 27 
(2), Prov. Ins. Act to extend the time 
originally fixed by it for the insolvent 
to make an application for discharge 
in spite of the fact that the time origi¬ 
nally fixed by it may have expired and 
no application for discharge was made 
by that time and that the power so 
conferred by S. 27 (2) can only be cur¬ 
tailed or withdrawn when the Court’s 
power bo deal with the question of ad¬ 
judication has come to an end by reason 
of its having passed the hnal order 
annulling the order of adjudication. It 
also held that the annulment of ad¬ 
judication does not, under S. 43 (1) of 
the Act, come into operation without 
an express order of the Court to that 
effect. All the decisions were carefully 
considered in the judgment of Jwala 
Prasad J. On p. 38L, he says : 

“Th'; interprotabion songlib to bo placed upon 
S. 43 of bbo Acfc by Mr. Sbambhu Saran could 
only bo accepted if the Court w.is not required 
to pass an order of annulment after the 
failure of the insolvent to mak; an application 
within the pjriod specified by the Court. The 
annulment of adjudication would not ipso 
facto come into oporation without an express 
order of the Court to that effect under S. 43 
of the Act. This is clear from the s’ction 
itself and it gains support from CL (3), S. 37 
which svys “Notice of every order annulling 
an adjudication shall be published in Loc.il 
Oifioial Gazette aud in such other manner as 
may be prescribed,” so that an order annulling 
an adjudication has to be passed by the Court 
and so long as that order is not passed the 
question, as observed above, remains pending 
before the Court in spite of the expiry of the 
period fixed by the Court for-the insolvent to 
make an applioation for his discharge." 

It was strongly contended before us 
that this view of the Patna High Court 
is wrong and that directly the time 
has expired for the application for the 
discharge and the debtor has made 
default in making such an application, 
the order of adjudication is ipso facto 

(9) A. I. B. 1927 All. 418=49 All. 201. 


anmillctl. P*iib this contciitioii (inito 
overlooks S. 'M (2) of blio .Vet to which 
Jwalla Prasad J.. referred. That, in 
berms, refci.s to the order annulling 
the adjudication, lb seems clear that 
no acljudicafcion can l)e annulled with¬ 
out an order. If the annulinont were 
automatic on the t'Xi'iry of the period 
prescribed by S. 27 (i ). the order an- 
nulling tho adjudication spociued in 

S. 37(2) would be (luite iinm-e's<ary. 
In v. SuoV/a? (1), Cliattcrieo 

and Panton, JJ., took tho same view 
was taken afterwards in tho cmso in 7 
Patna, namely, that fciio Court' has 
power to extend the time even after tho 
expiry of the period originally fixed 
and that furthermore tho annulment of 
the adjudication is not automatic. On 
the latter point Hari Ram v, Sri Kishna 
Ram (9) is in agreement with Gopal 
Ram V. }lagni Ram (2) and Agrahavi 
V. S-'okias (1). 

In my opinion, the view taken by 
the Calcutta, Patna and b!io .-Vllahabad 
Iligli Courts is the correct one. I think 
that too much importance has been 
given in the decided cases in this 
Court to the question of whether tlio 
word “shall” in S. 43 (1) of the Act is 
to be used in a mandatory sense or not. 
No doubt it is mandat >ry and gives tho 
Court no option but to order an annul¬ 
ment of the adjudication, but that do 0 .s 
not necessarily imply that the Court 
cannot grant an extension of time be¬ 
fore passing such an order. In my view, 
all that is intended by that section is 
that if no one applies for an extension of 
time or no extension of time is given,, 
tho Court must then annul tho adjudica¬ 
tion. S. 27 (2) of the Act cannot be 
lost sight of. That gives the Court 
power to extend the time within which 
the debtor shall apply for his discharge 
and S. 43 (l) only compels the Court to 
annul the order of adjudication, if the 
debtor does not apply for an order of dis¬ 
charge within the period specifie I by the 
Court and,in my view, S. 27 (2) applies as 
much to cases beyond the extended period 
as to those within it so long as the 
application is made before any order of 
annulment is made by tho Court and 
the words “within tho period specified 
by the Court” in S. 43 (l) moan tho 
period extended by tho Court from time 
to time beyond the original period and 
up to the date of annulment. 
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1 A<‘> :"D-eo with Ve:ilM,“a?ubl)i Rio. 
i:i .Ul'n-iji Vcraji Firm \\ KriFi- 

nf’iii" ['J. tin’ S. L hS, Civil 1’. C. 
Allitwstiio Coiiit tu oiilxrgo the tinid 
ivo ol the fact that the ai'i-li- 
cation ']< nvoio aftc-rthe oKpiry ol the 
time oiii,hnally lixc.l or aftorwav-ls 
OstoiKlod. 

I'oi' the :il]<;vo K'lSoiH I wouM answer 
tlio .]uesLiuii referret] to us in tho 
alVirmative. 

Parsdaiai, J. - T asroe. 


Cuigenven, J.—1 al-^o agree. Tho 
quesitioii is not, in my view, whcLlior 
the terras of S. 40 (1) of tho Act arc 
niaiulatoiy. Granting t'lat bho Court 
is ohligoc] to annul an adjudication if 
the debtor (loos nob apply for an order 
of discharge “within tho period spcci- 
lit’d ! '■ tho Court,” it romains to be 
decided how that expression is to be 
construed. Sub-S. (l)ofS. 27 requires 
tho Court, on making an order of 
adjudication, to “specify in such order 
t!io itcriod within which tho debtor 
shall apply for his discharge,” Pub-S. 
(2) empowers the Court to extend such 
period. “The period spec-ifiod by tho 
Court” will clearly comprise not only 
the period originally specified under 
suh-S, (1), but any extension granted 
under sub-S (2). Then fdie only further 
question is whether such extension may 
be sanctioned even after tlie original 
period, together with any extension 
already ordered, has. expired. S. 5 of 
the Act attracts the provisions of bho 
Civil Procedure, Code, and among them 
tho power, conferred by S. 148 of the 
Code, to grant an extension of time 
even though the period originally 6xod 
may iiavo expired. It is scarcely neces¬ 
sary to go further than this; but if it 
were, the Privy Council judgment in 
Badri Narain v. Sheo Koer (8j, would 
support the view that power to enlarge 
a period after its expiry is implicit in 
such a provision as S. 27 (2). That 
ease was decided under the old Code, 
which contained nothing corresponding 
bo S. 148, and the point for decision 
was as boa Court’s power retrospectively 
to enlarge the period for furnishing 
security under S. 549 (now 0. 41, R. 10). 
The section contained the direcion: 


‘‘if such secubifey ba not fmnished within 
such time as the Ooucb orders, tho Court shall 
reject the appeal.” 


Purely upon a construction of the 
section their Lordships say that : 

“tho application to the Court to enlarge 
tlio time for security may be made 

oith.;r before or after the expiration of the time 
within wliirh th'“ secur'ty has been ordered 
to b; furnished, and the Court may thereupon 
eiil irgo tho time according to any necessity 
which niay ariso where it is just and proper 
that they should do so.” 

I can discover no reason for constru- 
Tng S. 43 (L), Prov. Ins. Act in any dif¬ 
ferent manner. 

I’.U.S./R.K. Reference anixeered. 
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Full Bench 

Kum.araswami Sastri, Cqrgenven 
AND Walsh, JJ. 

Dam- daran —Petitioner. 

V. 

The B tard of Coynmissimers for Beli- 
End‘)xvmenU, jlindras—Respon. 

dents. 

Civil Revn. Petns. Nos. 91 and 100 of 
1929, Decided on 25th October 1929, 
from orders of Disb. Judge, South Mala¬ 
bar, D/- 3lsti August 1928, in 0. P. 
Nos. 81 of 1928 and 163 of 1927, respec¬ 
tively. 

Madras Hindu Religious Endowments Act 
(2 of 1927), S. 84—Application under S. 84 
(2) is governed by Madras Court-fees (Am¬ 
endment) Act 1922, Sch. 2, Art. 17 (1) and 
not by Arts. 17 (A) and 17 (B) 113 /. C. 89= 
A. I. II. 1C21 Mad. 52, Orerruhd. 

Article 17, Cuurt-fj.'S Act, st.auds by itsdf. 
Arts 17-A and 17-B are 8?parat3 artiebs aud 
cauoot be read tog)th3r for thi purposo of de' 
t.TminIng the Court-foe. And honco the Court- 
fee payable on an application under S. (2), 
ligious Endowments-Act to modify or set aside 
the decision under S. 8i (1) is the Court-fee 
leviable uud^T Art. 17 (1), that is Rs. 15 : d. L 
if. 1921 Mad, £34, Appr. 113 I.C. 88=A.I. 
R. 1929 Mad. 52, Overruled. [P 393 Cl, 2) 

Thampan and P. Govinda Uenon, G. 
Unnikaxida ]\Ieuoii, Chandrasekharan-^ 
for Petitioner. 

R. Venkatasubbarao for P. Venkaiara- 
viana Bao — lov Respondents. 

Opinion : 

Kumaraswami Sastri, J. The 
point referred bo us for decision is what 
is the proper Court-fee payable in res¬ 
pect of an application filed under S. 84 
(2), Madras Hindu * Religious Endow¬ 
ments Act, 2 of 1927, to modify or set 
aside a decision of the Hindu Religion® 
Endowments Board under S. 84 (1) oi 
the Act ? Under Sch. 2 of the said Act, 
the Court.fee payable on such an ap¬ 
plication is the fee leviable on a plaint 
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imdes* Art. 17, Sch. 2, Madras Court-fees 
Amendment Act of 1922. The Madras 
Court-fees Amendment Act contains 
three articles, namely, 17, 17-A and 
17-B. The short point for considera¬ 
tion is whether Arts. 17.A and 17.1> 
Imust bo read as parts of Art. 17 or as 
independent articles. 

The view taken by Phillips and 
Odgers, JJ. in Godasanhara Vaha Rajah 
V. Board of Comr>iissioners for Hmdu 
Religious Endowments, Madras (l) is 
that Arts. 17-A and 17.B must be read 
as parts of Art. 17. The learned Judges 
observe that when the whole article is 
referred to, it must include its com¬ 
ponent parts and it cannot be read as 
meaning Art. 17 alone. Tho ground of 
their decision seoms to be that Arts. 
17-A and 17-B, numbered as they are 
in the Act following Art. 17 which vari¬ 
ous subclausos must really be treated as 
clauses to Art. 17, as otherwise none of 
tho clauses of Art. 17 will cover a case 
like the present. Strictly speaking, 
none, of the subsections to S. 17-A or 
S. 17-B covers a case like the present as 
the application is to sot aside an order 
of the Religious Endowments Board and 
not for any declaratory decree. This 
decision has been dissented from by 
Rimesam and Venkatasubba Rao, JJ. in 
Sundara kyi/ar v. Hindu 

Religious Endowine.its B'-ard, (2). The 
learned Judges go into the matter in 
groat detail and give their reasons for 
coming to tho opposite conclusion. 
Ramesam, J. refers to tho practice of 
numbering sections and subsections of 
enactments and also discusses the way 
in which new provisions are introduced 
whore the intention is to add a 
clause or a subclause and where tho 
intention is to introduce a new section 
without altering tho order or the num¬ 
bers of the existing section. Tho 
learned Judge also deals witli the nature 
of the relief sought and . the way in 
which it is described in Sch. 2, of the 
Act. lie is of opinion that Art. 17 stands 
by itself, that Arts. l7.Aand IT-B are re¬ 
ally separate articles and that they can¬ 
not be read together for tho purpose of de¬ 
termining the Court-fee. Venkatasubba 
Rio, J. also comes to the same con¬ 
clusion as to the construction of Art. 17. 
We think that, in construing an enact- 

”Tll A.“I rOh2<r Mad. 52. . 

(2) A. I. B. 1029 Mad. 331=52 Mad. .339. 


inenb Like tlio Coiu t-foos Act, it not 
for us to SCO what tho logishituro in 
tended, if tho moaning of t!io aiticlo is 
l)lain. Wo agreo with tho view taken 
by Ramesam and Vonlc’Pasubbi Rio, JJ. 
for the reasons given liy thorn in tlicir 
judgment. Wo may also add that the 
application contemplated in R. R4 (2), 
Madras Hindu Roliginus Endowments 
Act is one to modify or set aside a de¬ 
cision of tho Board regarding tho appli¬ 
cation of the Act to the institution over 
which jurisdiction is claimed. Similarly 
in S. 70 (2) of the Act the alienation of 
immovable trust property is the subject 
of tho decision of tho Religious Endow- 
meats Committee a^id the application to 
tho Court to modify oi cancel an order 
of tlie Board or Commitbee granting or 
refusing sanction. These applications 
are analagons to a regular suit bled by 
an unsuccessful cl.iimanb. Tliev are not 
really suits for any declaratory decrees. 
The observ.abions of tho Privy Council 
in Bhiil Kumari v. (Hia iHh’iam Misra 
(J) may bo considered in dealing witli a 
matter like tho present, 

Wo prefer to follow the decision in 
Sundara Ayyar's case (2) and answei 
tho question referred to us that the 
court-fee payable on an application 
like the present is tho court-fee lovi- 
ablo under Art. 17 (i), that is Rs. 15. 


Reference ansivered. 


p.u.S./r.K. 

■(TUiTbSl 35"o.d‘. 202=J5‘I.".\. 2E=I^C7\V. 
N. IGOfP.C.). 


A. I. R. 1930 Madras 393 

VeNK.M'ASUBD.V R.\o, j. 

/iu&it—Plaintiff. 

V. 

Gokuldoss Croverdhandoss and cilcrj — 
Dofendants. 

C. R. No. 022 of 1923, Decided on 30th 
April 1929. 

(a) Contract Act S. 263—After dissolution 
of partnership surviving partner should 
wind up partnership business and for that 
purpose carry on and continue the business. 

When iu a partnarsiiit) of two pirtaers oiio 
dies and his inSerast devolves on bis minor son 
it is tho duty of tho Burviviog partner to wind 
up the dissolved pirtnership and for that pur¬ 
pose, if necessary, bo is entitled to carry on 
and continue tho business. Ho is under a duty 
to roalisi the assets, fulfil tho existing obliga¬ 
tions, pay off the debts and ascertain tho ex¬ 
tent of the surplus property remaining, that 
becomes divisible babwoon the partners'. The 
minor son and tho surviving partner would te 
the joint owners of that residue and in what 
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shai'i-' 'li-v !i< M v.-nil-'i d'-'pi'n l upon ’.ht! stata 
, ( '• •• .V' II ‘b • pai-ui -r?, itr.'-i- 

ri’ 3^*.i {-' 1] 

lb) Conlract Act. S. 262—' Partner's lien ’ 
— Extent of. exrlaincd. 

Til''ritli" ciP'.-rilP'l as ■‘partni'r''? 

li'T.." IS <■ :i i i‘i I'l;-':! !•> :tiij unJrnl ‘t.<l power 

\vf. i'll :i sii rvis i 1?;: j artiii-r 1' tn give a 

r •! ‘r r fc-i a p:irfliri>- r in j -'0 f:ii' li, oi any 
sp'i-iiie pr'Siert’. leloi Ling tu the f.r;n. 

[l> 31)0 C -2] 


(c) Contract Act, Ss. 262 and 263—Where 
act is reasonably believed to be done in 
furtherance of winding up of partnership, 
surviving partner after dissolution passes 
indefeasible title by aliencling partnership 
property—Share of representative or de¬ 
ceased partner is not liable for debts of un¬ 
secured creditor of the new firm. 


The surviving p;\rtu'r h;is i rigli). to dispose 
of prop'.’i’v "t L.Iv' flissolvcd firm for pur* 
pcses con\Yit;h the winding up of the 
firm : but i' fclij liiijimtion is not for such a 
piirp'-’?'', tiio p'lrclnscr acquires, nevertheless, 
an iudcfoasibic titl', provided there arc 
cirotimstiincos justifying a reasonable belief 
that the act was done in furtbcvanco rf the 
winding up : otherwise, ho is not protected. 
Thereforo, under the English law, if the caso 
of a secured creditor does not fall within this 
rule, his right muvt give way to the superior 
claim of the deceased partner’s representative. 

fortiori the sliare of the deceased partner is 
not liable to answer for tho sums due to un¬ 
secured creditor of the new firm. In this res¬ 
pect tho Indian I.aw does not dilTcr from the 
English Law. Lonnie v. iJnunie, (1006) 1 Ch. 
113, LeL on; In re, f/augmend’s Tnuls, (l85o), 
rtl L\ R. 50); IKt-.Yf V. Ship, (17^’J)); 1 Ves Sen 
230; lb'/.?/) V. JLinvood ; (1747)2 Sjcajis 58’, 
Sloch'en V. Dawson, (1845) 9 Leav 239, Ref. 

[P 379 Cl, 2] 

fd) Contract Act S. 262—After dissolution 
of partnership relation between surviving 
and former partner is a fiduciary one. 

When a partnership has been dissolved by 
death, or bankruptcy, or otherwise, the relation 
existing between the surviviug partiier and bis 
former partner is a fiduciary relation. Hiigh 
Stevenson v. Ahliengesellschaft, (1918) ^l.C. 239, 
Rd. on ; and Darby v. Darby (1856) 3 Drew. 
495, Ref. [P 401 C 1] 

(e) Partnership—Right of party dealing 
with surviving partner explained. 

A party dealing with tho surviving partner 
cannot realise upon the latter’s apparent au¬ 
thority of surviving partners if that party does 
not profess to deal wijh him as such party. 

fP 402 01] 

S. Diiraistuami Aitjar and V. Bala- 
raman —for Plaintiff. 


V. Radhakrishnayyat K. Rajah Aiyar 
C. P. Ramasivamy Aiyar, A. Erishna- 
swamy Aiyar, iff. Subbaraya Aiyar and 
B. Jagadeesa Aiyar —for Defendants. 

Judgment. — By my preliminary 
judgment, dated 2nd May 1928. Balu v. 
Gokuldas Govardhandcss, A. I. R. 1928, 
Mad. 1064, I declared that the plaintiff 


\va? entitled to have an account taken 
of the affairs of the partnership as on 
tho date of the death of his father, 
namely, l-ith August 1908. After 
making that declaration, without forth¬ 
with referring the case to the Official 
Referee. 1 granted an adjournment at 
the request of defendant 6’s counsel, 
who wanted time to consider his posi¬ 
tion in regard to his filing an appeal, 
fi'om my judgment. I understand that 
no appeal has been filed and I am now 
asked to deal with certain questions of 
accountability arising betvveen the par¬ 
ties. The plaintiff's right would arise 
only if it bo found that some amount 
is due to him : but all parties have de¬ 
sired me to first deal with these ques¬ 
tions even before the accounts are taken. 
That means, of course, that the parties 
believe that the accounts, if gone into, 
will disclose that a substantial sum is 
duo to the plaintiff. It is on this hypo¬ 
thesis that I am now dealing with tho 
questions raised. 

For ready reference, I reproduce a 

part of the pedigree set forth in my 

preliminary judgment. 

Mnralidas, died 24th 
April 1907, Married 
Yasodahai or 
Jessubai or Jessu. 


I 

Putlibai alias 
Nani or Nanu. 
Married 
Laldas. 


Krishnadoss 

Born 16 th May 
1884. Married 
Badhabai, 
•1th defendant. 


Jayakrisbna, 
died young. 


Babu alias 
Govindas, 

Born l8th 
November 1907» 
Plaintiff. 


Govardandas, died 
26th September 1909 
Married Kammubai, 
D. 5. Died January 


1926. 


Gokuldas, let 
defendant. 
Born 6th April 
1885. Married 
Gangabai. 


Dwarakadas, 2nd 
defendant. Born 
12th November 

1891, Died 14t** 
January 1925. 
Md. Jamnabai. 


Ramdas, 9rd 
defendant. 
Born 9th August 
1914. 


I have held that the partnership con- 



1930 


Babu V. Gokuldoss (Ycnkabasubliii Eao, J.) 



sisted of Muialidas, Govavdhandas, 
Krishnadas and Gokuldas. Murali died 
in 1907, Krishnadas, the plaintiff's 
father, in 1908 and Govardlian in 1909. 
Gokuldas, defendant 1 became the sur¬ 
viving partner, who, without winding up 
the affairs of the dissolved firm, conti¬ 
nued the business employing its assets. 
This has given rise to the questions that 
have now been argued before me. 

- There can be no doubt as regards the 
true legal position of Gokuldas as the 
surviving partner of the firm, The 
plaintiff was, at his father’s death, an 
infant about nine months old and, when 
Govardhan died, had not completed his 
second year. On him devolved the 
interostof Krishnadas in the partner¬ 
ship. It was the duty of Gokul to have 
\vound up the dissolved partnership and 
■for that purpose, if necessary, he was 
entitled to carry on and continue the 
business. He was under a duty to rea¬ 
lize the assets, fulfil the existing obli¬ 
gations, pay off the debts and ascertain 
the extent of the surplus property re¬ 
maining, that became divisible between 
the partners. The plaintiff and Gokul 
would be the joint owners of that resi¬ 
due and in what shares they owned it 
jwould depend upon the state of the ac- 
[counb between the partners inter se. This 
is the course clearly indicated by the 
law and if tliis course had been follow¬ 
ed, rights of third parties would not 
have come into existence conflicting with 
the plaintiff’s rights and the surplus to 
the extent of his sliaro would have been 
at his disposal. But, instead of follow¬ 
ing this course, Gokul (this is not dis¬ 
puted) continued and carried on the 
business—not with a view to wind it up 
and bring it to a speedy close- but con¬ 
ducted the trade as an ordinary trader 
would, incurring new obligations and 
entering into fresh transactions. An 
extensive business was carried on in 
this way for several years till Gokuldas 
failed in trade and was adjudged an 
insolvent in 1924. The assets of the 
partnership at the death of Krishnadas 
consisted inter alia of many items of 
valuable immovable property worth 
some lakhs and Gokuldas, it is alleged, 
mortgaged several of them for debts 
borrowed in the course of the trade 
which he subsequently carried on for 
his own benefit. For the plaintiff it is 
contended, that he is entitled to proceed 


against what was at the dissrliition, I he 
property of tlio linn and recover ont ol 
it, his share, when that is dekruiir.cd, 
The contention pul. foiwoid is thau, 
under the law, the liavtnership proin-ity 
has first to he api)licd in dischaige ol 
the firm's debts and when that is done 
and the surplus is a^cei taincil, cp.cli ol 
the partners lias a right, wliicli (.anuu'j 
ha defeated, to leceive his shau- i ut ol 


the surplus assets. 

The plaintiff’s 
thus stated : as 


position may he 
the suiviviiig i iit- 


ner Gokul had certain pcwci.-, Liiosc 
powers were ill a sciue plenaiy, tha". 
is to say, he could validly sell or 
mortgage the pro[.ertic3 of the dis¬ 
solved film irovided (the lu'oviso is 
impoitant) the acts doro were in the 
course of, or for the winding up of, the 
partnership. The plaintiff concedes that 
this rule is <iualificd to tliis extent, 
namely, that if third parties dealt with 
Gokul in the reasonable belief that a 


given sale or mortgage was necessary 
for the proper winding up, the title such 
third parties acquired would not ho 
defeated, altbougli in point of fact, 
there was absence of necessity, or the 
money raised was misapplied. The 
plaintiff contends that, if, after paying 
off partnership debts and after making 
due provision in favour cf transac¬ 
tions of the kind mentioned above. 


there remains a surplus, ho is enti¬ 
tled as the representative of the deceas¬ 
ed partner, to proceed against that sur¬ 
plus, for recovering in specie, what may 
be found to be his share. To this, the 
answer of the Official Assignee is, that 
what is due to the plaintiff is a debt 
pure and simple due from Gokul, that 
•the former can recover that debt out of 


the estate of Gokul, just in the same 
manner as. any other creditor can. In 
other words, he contends that the plain- 
tiff has no special rights over and above 
any ordinary creditor of Gokul and that 
he (the plaintiff) ranking as such cre¬ 
ditor, is at liberty, if he chooses, to 
prove his debt in insolvency and receive 
a dividend out of the bankrupt's estate. 
This is the contention put forward on 
behalf of unsecured creditors by the 
Official Assignee. Then as regards se¬ 
cured creditors, they maintain that in 
law, the right of the surviving partner 
to deal with partnership property is, 
that of an unqualified owner and what. 
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tL'fl 
la'- iei- 


ill 


(‘vcf 1 t'l!' I'l u:i> ill' may li-ive at^ainst 

riulviil, t h.ir, 1 »• uirob defeat the iii- 

■■''(‘d i'l l!iO i'ro|;ei'Cy i'V liio 
favour. ThC'C aro the 
j)o:n[J on wlii Hi I am r.o'-v a-^kod to ^ivo 
luv Lii‘ i'iun. '.I'lii-; jiart of (ho easo lias 
Ivjon fully aii’ued hv Mr. S. J)iirais\vami 
,'ii> ar for f.lio and by Sir C. 1 *. 

Jl.uii ifwami .Aiyar, as well as bho A'l- 
vucate-fleiieral, for (he d..-(encc. Tin 
conbention.s seem, in rav o{.inion. to 
involve points which are fairly simple. 

.\t this point, I mu^t mention that 
several case.s were posted along with 
thi; in the Cause fji't, some of them 
being sails lilcd by certain secured cre¬ 
ditors of 'lolail Us. .\n application was 
made to in-‘ tint t’ley siioiihl be implea¬ 
ded a.? parties to this action. On that 
applicition, I iiiado on 28th February 
ll'-i'J the following order. (.After stat¬ 
ing tin n'lor, the judgment proceeded.) 
J shall rmw j roceed to deal with the 
'Piestion.s raised. I have set fortli fully 
the naliiroof tho right which the pUin- 
tii'l claims. It is impossililc to accu- 
ratulv describe it in a single statement, 
hut, in text-books and judgmemts, the 
expression “ partner’s lien ” is used to 
describo tli's right. It must ba borne 
in mind tliat this is merely a conveni- 
out mode of referring to the right and 
tiia*. tho word " lien ’ in this phrase is 
not iiscfi in its ordinary technical sense. 
To ignore this, must necessarily lead to 
confusion of thouglit. Those tliat use 
the expression are careful to point out, 
that <an outgoing partnor enjoys no such 
right as a lien, in the strict sense of the 
term. Lindloy(bo take an example) is 
conscious of the fact that tho phrase is 
liable to mislead, for lie refers to it as 
“ the right, lien, quasi-licn, or what-* 
ever else it may be called.” Lindley on 
Partnership, Edn. 9, p. 418. Similarly 
Pollock and Mulla, speaking of this 
right, refer to it as belonging “ to the 
class of equitable not possessory liens ” 
and further add " commonly called 
partness lien.’ (see commentaries 
under S. 262, Contract Act.) I refer to 
this fact at the outset, hocause much of 
the criticism levelled against tho plain¬ 
tiff 8 case has proceeded and wrongly on 
the footing that what he claims is to 
enforce a lien, that is, a specific charge 
upon partnership property. 

The law of this subject is thus set 
iorth by- Lindley : 


I'l other wor I 3 , caeh p.xrliiar may be said 
lolnvcxii equibvblo lieu iu tho p^ctasrsblp 
property for the purpose of having it applied 
in di- jh irg'' of th-o debts of the firm ; and to 
have :i similar lien on the surplus assets for 
tho purpose fit having thorn applied iu pay¬ 
ing.u of whit iii.iy be duo to the p.ukner3 res- 
P ctiv.dy. after deducting what may bo due 
(r.iiii them, as partners, to tho firm." 

*' The lien of each pirSncr exists not only as 
against the other pirtnors, but also against all 
P'rsons claiming through them or any of them 
and it is, therefore, available agunst their 
c-xooutoi's, execution creditors, and trustees in 
biiikruptcT.” 

*■ To hold, howover, that this lion could bo 
enforced against persons purchasing partner¬ 
ship property would bo in effect to prevent any 
sale of that property without the consent of the 
whole firm, an I would practically stop all 
partnership trade. Whilst, therefore, a person 
who purch.iSis a share of a partner takes that 
share subject to tho liens of the other partners, 
porsin who bona fide purchases from one 
partner specific propjrby belonging to the firm 
acquires a good title to such property, what¬ 
ever liens the other partners might have had 
on them prior to their sale.” 

These passages show, how, the right 
loosely described as "partner’s Her’,” is 
conditioned l)y the undoubted power 
which a surviving partner possesses, to 
give a valid title to a purchaser in good 
faith, of any spccilic property belonging 
to the firm. Tho contentions urged 
against tho pUiintid’s are, first that the 
amount due to him is in the'nature of a 
simple debt and, secondly, that one who 
purchases from a surviving partner ac¬ 
quires a good title whether the trans¬ 
action is bona fide or nob. In my opi¬ 
nion, both these contentions are clearly 
untenable. On this point, as I shall 
show presently, there is no difference 
between tlie English and tho Indian 
Law. S. 39, Partnership Act 1890, en¬ 
acts, that on tho dissolution of a part¬ 
nership, every partner is entitled, first, 
to have tho partnership property ap¬ 
plied in payment of the partnership 
debts and, nest, to have the surplus as¬ 
sets, then remaining, applied in pay¬ 
ment of what may be due to the part¬ 
ners, on an account being taken. This 
section in effect prescribes tho mode of 
dealing with the assets of a dissolved 
firm. The debts due to its creditors 
must be first paid out; when that is 
done, the section declares, the outgoioS 
and the surviving partners own the 
surplus as their property, Bach of 
them, then, is a part-owner of that sur¬ 
plus, the extent'of his interest depend¬ 
ing on the state of the account between 



1930 


BaBU V. Gukuluoss (Yenkatasubbi Rao, J.} 


Madras U97 


the partners inter se. It is from this 
joint ownership that tho retiring part¬ 
ner’s right springs. But this right is 
subject to the rule, that a purchaser 
from the continuing partner in the 
ordinary course of business, deals with 
him as absolute owner and not as mere 
partner, and is, therefore, fully pro¬ 
tected. This principle is clearly illus¬ 
trated in Bourne v. Bourne (1), allirmed 
in Bourne v. Bourne (2). In this case, 
there were two partners Grove and 
Bourne. Grove died on 9th May 1901. 
Bourne carried on tho business and de¬ 
posited on 7th February 1902, title 
deeds of a property with tho Firm’s 
Bankers, Messrs. Berwick & Co. Bourne 
himself died on 3rd September 1902. 
The question arose, whether the execu¬ 
tors of Grove were bound by this trans¬ 
action with the Bankers. In each of 
tho judgments, the matter is thus dealt 
with : Was tho act done by the con- 
tinuing partner in the ordinary course 
of winding up? In any event, did the 
third party reasonably believe that the 
act was necessary for that winding up ? 
In that event, the stranger dealing with 
the continuing partner acquires an in¬ 
defeasible title to the property in ques¬ 
tion. It was contended that the Ban¬ 
kers could not rely upon the mortgage, 
because they ought have known that, 
the debt due by the old firm having 
been paid, tho surviving partner had no 
right to pledge the estate. Vaughan 
Williams, L. J., answers thus : 

‘‘ All I caQ say with reference to that is that 
as fat as the Bankers are concerned this ap¬ 
parently was an ordinary winding up; there 
were payments in and payments out, and both 
the payments in And the payments out must be 
taken to have been made on account of this 
realiation and winding up," 

The judgment of Romer, U J., con- 

^ statement of the law. 

What 18 generally described as “ part¬ 
ner s lion "is thus explained : 

" That lien Is not one which affects each 
particular piece of property belonging to tho 
partnership so as to affect that property in the 
hands of any psrson dealing with tha inrWv- 
ing partner in good faith." 

The next sentence throws further 
li^ht on this point : 

It it really what one may call a general 
lien upon the surplus assets, and does not affect 
particular property so as to interfere 
with the right of the surviving partner to deal 

aj [IW6J lUhTITs." 

ywjj a Oh. 427=»75 Ii. J. Ch. 773=54 
W. R. 559=35 L. T. I8l. 


with tho sepiinti.' pr^pertio', liolon;;liiH t) th-' 
pAvtnersliip fur tli'‘ pnrp.'so of iv;iii/;ijiou ;ui<l 
to give a goud titlo lo peiPoas dcaliii;, i'i <’Oud 
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faith with him in rtspoct of tlioso pr 'pui.s.” 

Tho principle, so clearly lorimilated, 
the loarnoil Gord .lu^tioo applies to tho 
facts of tho case. Tho point Lo dccido 
is stated in tlie following sentonce : 

“ Then the only q\io«tiuii liuiu;; is this. 
W.is tho debt of tile nmk whi-'n lii ^ 
pirliiier give tho ch.’.ryo t' socuv'i n 
reiliy to tho knowledge of tho bui! 
partu3ri?hlp debt ?" 

Then follow a number of reason's given 
to show that tho bank was aoiing in 
good faith. 

“Ibo account with thorn wis a partii’rsbip 
account. It was continued under th: pirtner- 
ship namo, and appirently tho purpose of 
the pirSnership, uui it appears to me impossi¬ 
ble to siv thit it is n-it or mav not bo roisjn- 

to a 

able for a surviving partner to coutimio tin 
pirtnership account for the purpose of v.iuding, 

thi estate. To my miud the cas-e is vory 
miieli as if the only change in tho account ha i 
been to pub the account of the parenra'ship in 
adiuiaistratioii. When you llir.l an ac'.'ount of 
that kind contiiuisd—and here it i.s only conti¬ 
nued for sjiiietaiiig like leim months befuro 
the charge is given—the bantcjrs. io appcirs to 
me, are enticlud, in the absence of 'svi letice 
showing the coatnry, to assume anJ to be 
cre.lit-eJ with the belief tliat the surviving 
pirtuor is contiiiuing it for the purpose of 
roali/itioQ, and-that sums paid into that ac¬ 
count and sums dr.vwn out of that account in 
tho name of the pactnersbip ar^ piiiinand 
drawn out for the purpose of the partnership. 
That being so, in this case when the account 
is finally taken and there is a balance due to 
tho bankers, that, to my mind, is a balauce 
which th:» bulkers are entitled to believe and 
to assort was, 81 far as they were conenmed, a 
partnership debt in respict of which thjy were 
entitled to have the security given which this, 
surviving partiler gave." 

This judgment contains a very lucid' 
exposition of the principles governing 
tho subject. The decisive factor in each 
case is, did the third party act in good 
faith? In other words, did ho reasonably 
believe that the act was in furtherance- 
of the winding up ? The learned trial 
Judge, Farwell, J. applies the same test: 

“So far as 1 can soe thers is nothing what¬ 
ever to put tho bank upon any enquiry or to- 
ffx them with notice." 

that the act was not done in the course 
of the winding up. Romer, L. J., I may 
point out, relies as an important element 
upon the fact, that only a short period, 
like nine months, had elapsed before 
the charge was given. To this feature 
of the case, attention is called in the 
following passage occurring in the Law 
of Vendor and Purchaser by Williams. 


•J0> N'hclr.is 
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-.1 Miii pi-on'>nnc^iui'i*‘, 


it 


»p 


-W'. ‘-h ••-‘il I 
-.‘•h-r pirM r'- '1 
li ,• i- s 'iliii'.’ ■■ j wi' 
h; 0111 invlci 11 


• ir; r li ■/ wi.r ' ' H' .'i'-’.-r of two pirbiier? 

S'lHici''! iMV .'OO'.i .iftir till 
■li t , !>u':d it uppiv'ii-' thit 
; 1 no th ? inctiiOr^Uip 
^,..i titlo to til! ciiiiMlilo 
i:i I'lO Ir.l ml giv.' i gool ili>-'nrge 
f til" r'"-'':"'- "'ithouD t:ie eoncni- 

,vn’!'>1 th • J-""*-*’ pu-tiior'-- l-il ropresoii- 

Hla.. Vol. i. pp, -llL) ;iul U<. 

Aiiolhof ciso which is freoiucntly rc- 
fnrre'l to is In rr, fjaujinc^iV^ Truat'iiS). 
In this CISC, the c'tecuboi- of a rotii’od 
pai-toGi- sought to have an asset of the 
dissolved litin, assigneJ by the surviving 
partner to a third pirty, aiiplied to pay* 
ijif'iit of iurtnership ilohts. The judgment 

ai't t^nislead if the somewhat com- 
ihii-ttod facts of the case are not care¬ 
fully followed. 

John (’lark Lingmead and William 
L.ingmcad were j'lrtner.s. John retired 
and a deed c:icjuted by the pivtners 
cime into existence on Oth February 
182-j. It recited : 

( 1 ) that the partnership was to stand 
dissolved, 

(2) that William should pay to John 
C2,000 and John in consideration thereof 
was to convoy to William his interest in 
the partnership, so that, William was bo 
become the solo owner, 


(■J) to carry into ellecb those provisions 
a deed was to be executed which should 
contain a covenant on the part of 
William that he would pay all the debts 
of the concern and indemnify John in 
regard to them. 

William paid £2,000 bo John but did 
not however, pay all the debts due from 
the firm. 

John died in 1830and in 1S3L William 
Langmead assigned a certain policy of 
assurance, part of the assets of the firm, 
in favour of Walter Boyd. Subsequent 
to this, several creditors of the firm 
proved their debts and were paid out of 
the estate of John. These were debts 
which, in accordance with the instru¬ 
ment of 6 th February 1825, William was 
bound to pay. The other facts of the 
case may be ignored. 

The question (so far as it is relevant 
to the present case) was as between 
the legatee of John Langmead and the 
representatives of Walter Boyd who had 
the title to the policy in question ? Sir 
John Romilly, Jd. R., decides in favour of 
Boyd’s representatives. True, John was 
entitled to have the firm’s property ap- 

U) [1855] 20 Baav. 20=32 B. R. 503. 


pliel in payment of the firm’s debts so 
long as any debt existed ; bub more than 
six yeirs had elapsed after the dissolu¬ 
tion of the firm and Walter Boyd might 
therefore have reasonably supposed that 
all the debts of the concern had been 
either paid or barred by lapse of time. 
William Boyd took an assignment for 
value in these circumstances. Ha there¬ 
fore got a good title. 

The point to observe in this case is, 
that the only lien or right which John 
could have claimed was to have the 
partnership assets applied in payment of 
the partnership debts. He had no other 
lien, for as the facts stated show, he 
had already received from William an 
amount representing the value of his 
share in the assets of the firm. The only 
outstanding right being bo have the debts 
paid up, the Master of the Rolls observes, 
that in the circumstances of the case 
the purchaser had valid grounds for 
supposing that the partnership debts 
had, during the long period of six years, 
been either paid off or had been barred 
and that there were, therefore, at the 
time no debts due and payable. 

There is an observation at bottom of 
p. oU (E.R.) which reads thus : 

“If that had b3en tho casa, a purchassr from 

William LvngoiJid, evan with express notice 

of that trust, would not have bean bound to sse 
to the application of the purchasa money. 

This is Slid to favour the contention 
pub forward for the defence. Clearly not. 
What does this observation mean ? The 
trust being one to apply the proceeds m 
payment of debts, a purchaser with ex¬ 
press notice of this trust is not bound to 
see bo the application of the purchase- 
money. This does not mean that it the 
purchaser knew that the purpose of the 
trust had already been fulfilled, that is* 
that the debts had already been full/ 
paid off, he would still be protected. 

This went on appeal and the appeU* 
judgment reported in Langmedd 
In re (4) throws no light on the question, 
as the decision turned on the langn^S 

of the instrument. , l n,- 

It is in Bourne v. Bourne (1), that 
principles are stated with great fo** 
and clearness and the law as stated 
that case has been adopted in standa 

works on the subject. The observaMo 

in Langmead's Trusts (4) being some¬ 
what cryptic are not us 0 ful_to_t]^_i*^ 
li (4) [1855] 7 Da. D. M. <fc G. 358=3 W. B- W 
= 2Jur.'n.8.) 1038=24 D.J. Oh. 639- 
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exfeenb as those in the first-mentioned 
ease. 

The rale is thus stated in Halsbury’s 
Laws of England. 

“This right is avaiUble, and may bs en¬ 
forced nob only againsi tha parbn3rshi? assets 
And the other partners, but also against all 
persons claiming through them in rjspect of 
their interests as partners, for example, assig¬ 
nees, personal representatives, trustees in 
bankruptcy, or judgment-creditors, except pur¬ 
chasers or pledgees of specific assets of the 
partnership who might reasonably suppose that 
all the partnership debts had been pvid or 
barred by lapse of time, or who otherwise deal 
with the surviving or continuing pirtner in 
good faith,” 

The surviving partner has thus a right 
|to dispose of the properties of the dis¬ 
solved firm for purposes connected with 
the winding up of that firm ; but if the 
alienation was not for such a purpose, 
the purchaser acquires, nevertheless, an 
lindefeasible title, provided there are 
jcircumsbances justifying a reasonable 
belief that the act was done in furthe¬ 
rance of the winding up ; otherwise, he 
is not protected. Therefore, under the 
lEnglish Law, if the case of a secured 
creditor doss not fall within this rule, 
bis right must give way to the superior 
iClaim of the deceased partner’s reprassn- 
iiative. A fortiori, the share of the de¬ 
ceased partner is not liable to answer 
ifor the sums due to unsecured creditors 
lOf the new firm. This follows from the 
authorities I have already cited. The 
sime principle is recognized in three 
o^er cases which may be cited. In 
West V. Skip {(}) the retairing partner’s 
rights against the continuing partner 
are thus described : 

The patbnece themeaWas are clearly joiab 

tenants in the stock aod all effects. . . . . So 

If one partner had died, the debts and effects 
Burvived ; but yet the survivor is considered in 

batWe* of the deceasid; upon which footing 

Xv,Vbo I";. 

thereon, although the eQt?i?or 
or bocomee bankrupt/* •tward dies 

In the case suppopd, the partnership 
booame dissolved hy the death of a 

partner. What happens if it became 

dissolved by consent ? 

‘•The propsrty in the stock of the pirtner so 

going oQt is not divested thereby, but he re- 

wslne eqaaily entitled as joint tenant with the 

****** 1 ^ 1 *®^ account, the stock 

?ePld be aabjected for h is satiefaotlon." 

(5) (1749) 1 Vei. Sen. 239. 


Having dealt with tlieso two cases, 
the Lord Chancellor iiroceods to deal 
with the riglibs of the separate creditors 
of the survivor as against the roprosen- 
batives of the deceased partner. 

“Then as betw’cu ono pirtucr aiul tlM 
separat-' croclitovs of tlio other, tho law aiiJ 
thes3 two C.VS3S before inciiticnijil s.iv. th it tihov 
cimiot affect the stock any f.ivJlicr Hun that 
partner could wliosc croditjr^ thi-v aia'." 

This case states the princiiilo vny 
clearly. The right of the retiring partner 
arises from the fact that the pai'tners 
are joint tenants of the property, each 
being a part owner. This right prevails 
not only against the survivor but also 
against his creditors. In Skip v. llancood 
(6). this right was held to prevail even 
as against execution creditors of the 
surviving partner. 

The third case is Slxkcn v. Dawson (7). 
The following observations are very 
pertinent to the case on hand ; 

“I mvkg no iinyutation against Oliver, fori 
believe he bh ouglit ha w is employing his own 
prop3rby, and not the propsrsy of anotlior 
psrsoQ. It wvs a very uaforSunvto mistak:, 
and nothing-bnt a mis'!ak3 ; nivoctbDless we 
knowhow fi-3quently it hippens, that pcr.dons, 
whose duty it is to withdraw the propirov of 
others, enisavour to k?9p it cngvgod iu t’rade 
for their own profit ; and it would raduce the 
jurisdiction of this Court to a very low ebb, if 
W3 wore told that no p:rsou could ever demand 
anaemuntof the profits arising from an im- 
propor use of his mousy, without miking him- 
s)lf and his property liable to tho debts in¬ 
curred by those who wore miking an improper 
US3 of his capital.” 

This case was affirmed on appeal in 
17 Zf. J . Cli, 282. The point is very fully 
dealt with in the judgment of the Lord 
Chancellor. The property improperly 
and without authority used in the trade 
by the surviving partner, it is pointed 
out, never can be liable for the debts of 
that trade, except where the principle of 

order and disposition” applies; (see 

p. 286.) 

I have now_ dealt with the position 
under the English Law both of secured 
and unsecured creditors. Are their 
rights different under Contract Act? 
Section 262, Contract Act corresponds to 
8 . 39, Partnership Act. The former sec 
tion .8 but an instance of the application; 
of the principle underlying the English! 

STCtion If we take the relevant nor I 
tions of the two sections, there is even 
O verbaUesembl^ Section 262 says 

6 ntT a sSiSTsiS;- ^ 

(7) [1845] 9 B»av. 239. 
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liirf sci'arabe iR-lil-.s. ifow \i ihi-; l iugu- 
iigc in substance dilVoiom from S. o0‘.’ 
It sav'^. to (itio'c oiily tlio -portion 
matin iai, 


‘‘KV’?ry i' ■N'i'l 1 to h ivo c!ic [iro- 

[vi-tiyoftb p:irni'’i-:-hi[> din ptyin.-iiti of 
tho d'i'U ot ill' ili'iii .1 i l nI hwj dIjj surplus 
;iss f':, 111'; r s'l-.'h piyiii tdy -ipOi tl in piyiuouc 
of wii.y^ iniy i> ■ cl(i-j t;o tbo p.iiy;i vn” 

Koxt, S. 2GJ, Contract Act reproduces 
in eilos^t S. O'^, Pu-tneis!iip Act. I am 
unable to follow tlio argument that this 
section indicates that the Indian law is 
ditTcrent. It says bint, after a dissolution, 
tho rights of the surviving partner con¬ 
tinue “in all things necessary for wind¬ 
ing.up tlie business of tho partnership.” 

Section 3S enacts that his authority 
continues 


"so f ir miy bo ti'ccssiry to wind up the 
afTiiirs of iIj • pirfcn Tship and to coinpl 't) tr.in- 
fiactior.s b gnn bn*-, uiifinish-’d at the time of tho 
fdissolntion, but nut otberwis’,” 

As Pollock and Mulla point out, the 
Indian section expresses the English Law 
“if it bo read with sudicient emphasis 
on tho word ‘necessary’.” 

Section 211 is next referred to as show¬ 
ing that the Indian Law departs from 
tho English Liw. Tliis argument is 
again unsound. Section 241 provides 
that the property left by a retiring part- 
Tier or tho representative of a deceased 
partner to be used in the business is to 
be considered a loan within the meaning 
of S. 240. This section (S. 241) is oue of 
a group of sections dealing with wdiat is 


essential to the constitution of a parfc- 
nersliip. (Sections 240 to 241). As 
Pollock and Mulla point out, those add 
nothing in principle to the law settled 
by the decision in Cox v. Uickma)i (8) 
(see commentaries under S. 240). Sec¬ 
tion 241 and the allied sections have 
their counterpart in S. 2, sub-S. (3), 
Partnership Act, which in their turn, 
superseded tho provisions of the English 
Act, called, Bovill’s Act. Further, how 
d^s S. 241 apply to the present case at 

(8) [1660] 8 H. L. C. 268=8 W R 754=*q 
0. B. (n.s.) 47=30 L. J. C. P. 125=7 kr 
(n.9.) 105=3 L.T. 185, * 


ill It refers to a case where the pro- 
P--ity is left by tho outgoing partner to 
he used in t!ie business; that is to say,' 
where he authorizes his share to be em- 
I-loyed in the trade by the surviving 
partner. Tiie use of the plaintiff’s share 
of the property, in the trade subse- 
(juently carried on by Gokuldoss was 
unauthorized and this section cannot 
possibly apply. 

Tho next section which has a bearing 
on tho present point is S. 253. Ibis 
that section which declares that part¬ 
ners are joint ow’ners of partnership pro¬ 
perty and (as a necessary corollary) that 
each partner is a part owner [sub-S.(l)J. 
This again is a mere re-enactment of the 
English rule (see S. 20, Partnership Act). 
It is impossible, therefore, to deduce 
from those sections that a departure 
from the English Law is intended. 

I may at this point usefully cite a 
decision of the House of Lords: Hugh 
Stevenson v. Aktingcsellschaft (9). An 
English company and a Germn com¬ 
pany Carried on a partnership business 
in England, until the outbreak of war 
between Great Britain and the German 
Empire, which operated as a dissolution 
of the partnership. After the outbreak 
of the war, the English company conti¬ 
nued to carry on the business and to use 
tho partnership plant for that purpose. 

Ib was held that the German company 
were entitled to a share of the profits 
made after the dissolution by the carry¬ 
ing on of the business by the Englisn 

•company with the aid of the 
company’s share of the capital. Tnis 
case emphasizes two points: first, tna 
the rights of partners in the assets n 

the firm are rights of property and n 

not depend merely on contract; secondly, 
the continuing partner is treated inW?^ 
pect of the outgoing partner's share 1 
the property, as standing in a 5 
relationship. The argument 
for the English company is this: h. ' 
Partnership Act, which . hja 

the outgoing partner is entitled a 
option either to interest or to pi"® 

attributable to the use of his share,^^ 

inapplicable, as in the case of Vyg 

enemy, the provisions of the Act 

no application, the contractual 
ship between the parties having .tg 
completely and finally severed: 

argument of Leslie Scott. - 

(9) [1918] A. C. 239. 
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Finlay in his judgment points out that 
the question to be determined does not 
depend upon any contract but on the 
rights of property which both partners 
have in the assets of the firm. Viscount 
Haldane observes that the analogy of a 
contract in respect of money due does 
not hold good, as the question is one of 
property. He adds: 

"It dtjpeQds Oil the principles which Courts 
of Equity apply to persons who are iu posses¬ 
sion of property under circiimstancas in which 
they are treated as standing in a fiduciary re¬ 
lationship.” 

Lord Dunedin stresses the same two 
points: 

"The result in law is that they carry on the 
business as trustees for the partners until the 
winding up is effected. No doubt the enemy 
partner cannot receive the money during the 
war. But his property as such is not confisca¬ 
ted .... He will only get the fruits to 
which his property is entitled.” 

Lord Atkinson deals also with these 

|two aspects at length; 

“When a partnership has been dissolved by 
death or bankruptcy or otherwise, it has been 
decided that the relation existing between the 
|9utriving partner and his former partner . . 

. , is i fiduciary relation.” 

^ The observations of Kindersley, V. C., 
in Darby v. Darby {10) are cited by the 
learned Lord: 

"What is the cleat principle of this Court as 
to the law of partnership? It is that, on the 
dissolution of the partnership, all the property 
belonging to the partnership shall be sold, and 
the proceeds of the sale, after discharging all 
the partnership debts and liabilities, shall be 
divided among the partners according to their 
respective shares in the capital. That is the 
general rule: it requires no special stipulation; 
it is inherent in the very contract of partner¬ 
ship.” 

The principle so clearly formulated in 
this case does not conflict with the rule 
contained in S. 43, Partnership Act, that 
the amount due to an outgoing partner 
is merely a debt and as such is subject 
to the ordinary law of limitation. 

I have now discussed the law bearing 
on the point. I shall now proceed to 
consider the various claims put forward. 
To deal drst with the unsecured credi¬ 
tors of the new trade, their claim re- 
quires no further notice, as the plaintiff’s 
share is, in no manner, liable for the 
debts due to them. Then, as regards 
secured creditors, I shall apply the prin- 
ciples I have stated to the facts of each 
case. 

There are five cases before me relat- 

^0) [1866] 8 Drew. 495=^5 L. J. Ch. 371=4 
W. R. 418=2 Jor. (n. s.) 271. 
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ing to the claims of secured creditors. 
In regard to one of them (C. S. No. 434 
of 1923), the pirties are unable to agree 
whether the claim of the plaintiii in 
that case arose or not from a transaction 
connected with the winding up. I must, 
therefore, postpone the decision of this 
case till the report of the Official Referee 
is received. Iu regard to the four re¬ 
maining cases, it is agreed that the 
claim preferred in each of them is uncon¬ 
nected with the winding up and that 
the facts giving rise to each of the 
claims are entirely independent of the 
business of the dissolved firm. I am 
asked, for this reason by all concerned, 
to deal with these four cases without 
waiting for the Official Referee’s report. 

It is unnecessary to refer in any de¬ 
tail to the title-deeds of the various 
properties filed as exhibits. The facts 
that emerge from the evidence, docu¬ 
mentary and oral, are: (1) that the 
sale deeds in respect of every item of 
property (without a single exception) 
stood in the name of either the firm or 
the partners. Each claimant dealing 
with Gokuldoss had thus either actual 
or constructive notice that the property 
belonged to the dissolved firm; and (2) 
that each of these creditors dealt with 
Gokuldoss, not on the footing that he 
was the surviving partner engaged in 
winding up the concern, but under the 
mistaken belief that he was the manager 
of a joint Hindu family. In other words, 
each of them, in dealing with Gokuldoss, 
believed him to be the managing mem¬ 
ber of a coparcenary consisting of several 
members including the minor plaintiff. 

We start thus with the position, that 
the transactions were not, in point of 
fact, connected with the winding up. 
It is not even suggested that, apart 
from the real facts, the claimants were 
under any misapprehension as regards 
the true state of things. 

1 shall first take the case of Messrs. 
Best & Co.. (C. S. No. 85 of 1924). The 
mortgage in their favour comprises seve¬ 
ral'items; but in this enquiry, only with 
a fractional share in one of them, we 
are concerned. The partnership became 
dissolved in 1908 and it is admitted that 
the transaction which gave rise to the 

?qi*o place earlier than 

1919. In the course of the new trade 
carried on by Gokuldoss, he bought yarn 
from Messrs. Best & Co., and an amount 
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w;!' foiin I 'li:o l^' thnin. 
notiO- woio oxeeui-eil anti pioiierties woro 
inoi'D-^agtjfi in i'i:^[inc-L oi tliis (Icl'b. Tliis 
Iripponctl in L9J-i and l'd2d. It is not 
even suggested that tlie olaiiirints 1 ) 0 - 
lieved or Ini'l lea'^on to Ijelievo tlnib these 
transactions wore entered into hy 
(iokiildoss in connexion witli, or in 
liiitherance of, the windi'ig up. On 
tlioso facts aiiv t|uestion of good 
faith is entirely excluded. Applying 
the principles wliich I iiave stated, 
these creditors are not protected and 
I imisfc, therefore, Itold that the shave 
of the minor plaintit’l in C. S. No. G22 
of 1!I2.). in the particular item of pro¬ 
pel ty to which I have referred, i? not 
ahectod by the mortgage. 

Mr. Dtiraiswatni .\iyar, the plaintiff’s 
learned counsel, calls another argument 
to his aid which in my opinion, is also 
;\voll founded. }Ie says in effect a party 
dealing with (iokuldoss cannot rely 
upon the latter’s apparent authority of 
surviving partner if that party did not 
profess to deal with him as such part¬ 
ner. Messrs. Best Co. dealt with 
'Gokuldoss on the footing that he was 
the managing member of a Hindu co¬ 
parcenary. .As tliey did not deal with 
him as surviving partner, the question 
whether they believed in good faith 
that his act was in furtherance of the 
winding up or not, does not arise. 
Farq^iharson Brothers fc. Co., v. Kinfj k. 
Co. (ll). In tins c.ise, a man named 
Capon sold his master’s goods fraudu¬ 
lently and under an assumed false 
name. The fact was that Iiis master 
authorized him to sell to certain known 
customers and any stranger misled by 
this apparent authority, would in law, 
on tlie ground of estoppel, be protected! 
The question arose, whether the res- 
pondents who believed Capon (who sold 
under a false name) to he the real 
owner acquired a good title. In a 
striking judgment, Lord Halsbury held 
that they were not: 

" If they had reptesBnbed th.'ic clerk Capon 
to be invested with disposing power, and (note 
the importance of the next sentence) if any¬ 
body, supposing Capon to be invested with that 
power, had aoted upon it to his own prejudice 
then undoubtedly estoppel would have arisen.’’ 

But such circumstances did not exist 

^ T I ^ # a ^ it was held, ac- 

qmr 0 d_no_tible. I need quote only one 
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further sentence from the judgment in 
that case ; 

■■ 1 do not myself S3e upon what ground a 
pjr.=:oii can be precluded from denying as 
agiins*; another an authority which bis never 
b’cn given in fact, and which the other has 
never supposed to exist. ” (P. 341). 

The same principle was applied in 
Cnderwood Ltd.y. Ba7ik of Liverpool 

(12) Scrutton, L. J., observes :• 

'* 3) in my view you cannot rely on the ap- 
p.neut authority of an agent who did not pro¬ 
fess in dealing with you to act as agent." 
(P. 7d2/. 

And Bankes, L. J., says : 

" They cousidcred that they were still de.*!- 
ing with Underwoo'l 'the old customer, the 
principal, and not with a new Underwood, an 
agent. ” (P 7S3). 

This principle is of general applica¬ 
tion not confined to what may bo 
strictly called estoppel, or to principal 
and agent. In Solomon v. Attenborough 

(13) one of two executors, without the 
knowledge of the other, pawned articles 
of plate belonging to the estate and 
misapplied the money. The defendants 
the pawnbrokers, dealt with him not 
as executor but as absolute owner of 
the plate. It was held that as the 
pledger did not purport to act as ex¬ 
ecutor, the defendants had no title to 
the plate and were bound to deliver it 
up. The following passage from the 
judgment of Buckley, L. J., brings out 
the point: 

“ They (the defendants’ counsel) were fur- 
thor asked for authority for this propositioa 
that if a parson oontracts, not purporting w 
deal as executor the purchaser who did no 
know he was ox'cubot can for the , 

supporting the contract rely on the fact that 
was sxecutor. For that proposition they w 
citad no authority and, so fat as I know, tn 
is none. ” 

Bank of Bombaij v, Suleman oow;* 
(U) also, illustrates the - same poinl 
Their Lordships cite a passage ffOi^ 
In re, Queale’s Estate (16) which very 
tersely expresses the principle an 
which I shall therefore reproduce : 

. Pitz Gibbon, L. J., says : . 

"the bank de.alt with him 
aa and in his c.apicity of an individual o > 
not an executor, but a person pledging 
property for his own debt, giving a* ^^TnJer 
his own interest for his own purposes. 

such circumstances, the bank vjob 

opinion, have no better title than that . 
its debtor really had in the capacity lu » —. 

(12) [1921] 1 K. B. 775. 

(13) [1912] 1 Ch. 451. . Bob,. 

(14) [1903] 33 Bom. 1=35 I. A. 139-^ P 

L. R 1065 (P.O.), 

(15j 17 L. R. Ir. 361. 
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he was deal" with, nMiiUy, as bjiieficial 
owner, i. 0 ., as residuary logxtoo. ” (f 150.) 

This principle was applied again by 
fehe Judicial Comoaibbee in Balwant 
Singh v. Clancy (16). The ratio deci¬ 
dendi of Bijraj Nopani v. Pnra Snndar 
in) [ind GkaribtUlah v. Kkalak Singh 
(18) also supports bhe contention of the 
plainbitT. On this ground also the 
claim of Messrs. Best & Co., in so far as 
it relates bo the plainbitf’s share in the 
item in question, fails. 

I understand that there is some dis¬ 
pute as regards the extent of the item 
(bo which bhe plaintilT in C. S. No. 622 
of 1923 is entitled) which is atYecbed by 
my judgment. The parties expected 
that they would be able to agree in re¬ 
gard bo bhe item. They have nob been 
able to do so. But I need nob post¬ 
pone my judgment on that account. 
For this en'^uiry I direct the case to be 
posted on the loth of April. 

I shall next deal with the case of the 
Maharajah of Pitbapuram, the plaintilT 
in C. S. No. 229 of 1924. The morb- 
gage in his favour, as in the case 
of Messrs. Best & Co., comprises 
several items of which we are con¬ 
cerned only with one, the CUhedral 
Gardens, because the partnership owned 
that and nob the others on bhe date of 
the dissolution. The claimant advanced 
to Gokuldoss about Ks. 3,85,000. He 
took a promissory note dated 22nd 
December 1922 and there was an equi¬ 
table mortgage created on the follow- 
ing day. It is admitted that in point 
of fact neither this debt nor the debts 
(duo to the Imperial Bank) to dis. 
charge which this loan was raised, 
were 'incurred for any purpose con¬ 
nected with the winding up. This 
claimant again dealt with Gokuldoss 
nob as the surviving partner bub as the 
managing rnember of a joint Hindu 
Tamily. This fact is undisputed and. 
-therefore, I do nob propose bo review the 
evidence on the point. I may observe 
■that in regard to this property although 
the actual conveyance was taken in 
1909 it is admitted that it was ac 
siuired by bhe old firm and with its 
moneys previous bo the dissolution. As 

(16) [19131 84 Alt. 288=14 I. C. 63n=39’TT 

lonfp.c.i. 

WA. I. R. IDU P. c. 02=12 CU. 5G=ll 

I. A, 189(P.0.). 

^ ’ Wn’A"' 'A- 3,r. 
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regards the question of good faith nr 
reasonable belief, the remarks 1 have 
made in regard to tlie claim of Me-^srs. 
Best Co. apply oqually to this case. 
For bhe reasons already given, 1 hold 
that the plainbilf's share in the Cathe¬ 
dral Gardens is not alTocted hv the 

% 

mortgage ereibed by (lokuldoss. Tliis 
disposes of the claim of the plaintitl in 
C. S. No. 229 of 192lso far as this* 011 - 
quiry is concerned. 

Then comes the claim of tho plain- 
tilTs, Naravanaswami Chotty and other--, 
inC.S. No. 50of 1927. All tho pro¬ 
perties comprised in their mortgage 
had been acquired previous bo the dis¬ 
solution. Their claim calls for no 
special remark, as what 1 have al¬ 
ready said in dealing with bhe claimants 
in the two previous cases, applies equally 
to them. I therefore liold that tiic 
plaintiff’s share in these properties is 
not affected ))y the mortgage ref¬ 
erred to. 

Lastly remains bhe claim in C. R. 
No. 691 of 1928. The facts connected 
with,this case are the following: Messrs. 
Kusildoss and Sons sold goods to 
Gokuldoss and obtained for the price 
bliereof hnndis from him, dated Kith 
September 1922 and 25th October 1922. 
The goods had been sold a short time 
previous to the dates of the iiundis. It 
is admitted that these transactions 
were not in any way connected witli 
the winding up of the old firm. In this 

case again, it is nob .even averred that 
bhe creditors either in fact lielieved or 
had reason for 'believing that Gokul- 
doss ^ bouglit the goods and gave the 
hundis for any purpose connected witii 
bhe winding up. Then Messrs. Kusal- 
doss and Sons filed against Gokuldoss 
and others a suit in this Court, C. S. 
No. 433 of 1923, to recover the amount 
duo on the hundis and obtained a de¬ 
cree. When execution vi'as threatened 
Gkkuldoss offered to give security. 
.\n order was made permitting him to 
do 80 and security was accordingly fur- 
nished in respect of certain ■ properties 
and we are now concerned with only 
three of them, those set forth in the 
plaint in C.S. No. 691 of 1028. The 
evidence of Kishendoss of Messrs 
Kusaldoss and Sons makes it perfectly 
clear that they regarded Gokuldoss not 

as the surviving partner but as the 
manager of a coparcenaiy. Indeed 
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cae!i 0^0 »i I'l'iimants mikos 

;i jiuii)’. I i tilt) iicL til at f/okulilos-i 
wa-i thiouyii--ut loliovod to be t’le 

inanaciiig of a joint fainily in- 

c-liulini,'. aino!ii4 o' hers tlie plaintill. The 
remaiks I havealready'raidc apply witii 
dllil force t) t!ie>n claimints also. I 
tiiercfoie, iioM that the I'laintitT's in¬ 


terest in tho'3 pi' 0 [tei'ties h not 
by the c'larea in iinestion. 


atl'octe 1 


int'ievieiv 1 have taken it is un- 


necessatv t.o consider the avgument that 
in so far as one of the threo items is 
concerned no vali.1 clurge was created. 

[ iniy, in conclusion observe tint the 
light claimed by the plaintiff and which 
has iieen discussed by me, is in respect 
of the immovable properties mentioned 
in Sch. A to the plaint in C. S. No. 622 
of 1923, These had been acquired pre¬ 
vious to the dissolution and were, there* 
fore, the property of the old firm. There 
are certain other properties mentioned 
in Sell. B which the plaintiff admits 
were aciiuired subsequent to the dissolu¬ 
tion. No evidence his been adduced 
before me as to how they were acquired. 
The case was opened with the state¬ 
ment by Mr. Duraiswami Aiyar, that 
his client did not propose to claim any 
right of priority over secured creditors 
in any of those items and that he, 
therefore, would not advance any -argu¬ 
ment regarding them. But towards 
the close of the case the learned coun¬ 
sel intimated that he did not wish to 
formally abandon his claim as he would 
like to have liberty to argue as 'a ques¬ 
tion of law before any appellate tribu¬ 
nal, that his client. would have some 
right as against secured creditors in 
those items. I merely make a note at 
his request of what is stated to me. 

The case is referred to the Official 
Referee for the taking of an account on 
the basis of the two judgments I have 
delivered (the preliminary judgment and 
the present judgment). 

The question of costs including the 
costs of the Official Assignee deferred, 
pending the receipt of the report from 
the Official Referee. 

There is a further issue which has 
been reserved—one that is common to 
the main suit C, S. No. 622 of 1923 and 
several suits filed by certain creditors. 
Though some evidence was incidentally 
directed to this point at the main trial 
I understand that the parties were 


under the impression that this issue 
was not then being cried. It is alleged 
tbit' ill 1919 there was a partition which 
In I the effect of separating Dwarkadoss 
atid his minor son, Ramdas, from Gokul- 
do-'. This plea led to the following 
issue being raised in C. S. No. 622 of 
1923 : 

“ DiJ dsfondAiit 3 and his father bdcom) 
fliviled in status in 1919 from tho other rasra- 
hers of the family and is defeodaot 3 liable 
th-reafier for any of the obligations of ibe 
Murali Doss R\m Doss and Company ot Jlid* 
ras Import Company, or for any of tbs other 
reliefs claimed agains; defond.xnt 2’’? 


{After discussing evidence on this is¬ 
sue his Lordship hell that there was 
no definite and decisive intention to 
divide and proceeded). If ray finding 
that there was no definite and decisive 
intention to divide is wrong, then the 
conclusion is inevitable that the brothers 
immediately on partition, the very next 
moment, bec.ime either reunited or. 
entered ’into a fresh partnership. In 
either case, the.minor’s liability cannot 
be disputed. 


Before concluding I W3uld like to 
mention that I was led.to suspect at the 
last stages of the hearing, that the fact 
that the minor’s guardian ad litem hap¬ 
pens to be a Bench Clerk of this^ Court 
gave to rise to some dissatisfaction. 1 
understand that he w'as appointed guar¬ 
dian by the order of the Deputy Regis¬ 
trar made more than sis years ago when 
he was practising at the Bar. No ob¬ 
jection has since been, taken to his 
continuing to hold the office. To pla^e 
the matter beyond doubt, I 

SirC. P. Ramaswami Ayyar if there 

was any desire that ha ^ 

removed from his office or whet e 
his conduct was open , to question, 
am glad to say, he assured me, t * 
there was no ground for 
may note that when I delivered in 
ment on the principal issue in ^ .J 
I provided by consent for the •. 

fee although as it now transpired, * 
part of the case had not been gone -i 

then. , /aifi.. 

By consent the plaintiff and the 

cial Assignee shall get their ’ • 

this suit arid in proceedings 

subsequent to my judgment date 
May 1923, up to date. Certified tor ^ 
counsel on both sides. The QU 
whether these cests shall 
Sch. " A ■■ or Scb. '■ B ■' ptop8rt>« 



1930 SivASWAMi Iyer v. Tuirumudi Chettear Madras lOj 


reserved. The reeeiver will, for the pre¬ 
sent, pay Rs. 3,000 to the plaintiff and 
Rs. 3,000 to the Official Assignee to¬ 
wards these costs. If on taxation it is 
found that either party has received 
raore than he is entitled to he shall 
bring the excess into Court. 

P.R.S./v.S. Order accordingl y. 
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\Yallace and Tiruvenkatachariar, 

JJ. 

Sivaswaini Iyer — Plaintiff — Appel¬ 
lant. 


which is not jusSlfiod by real iiocossity or by 
reasonably iiccrediSi.-il necessity for the pur¬ 
poses of the trust is void and in tlio case of 
public trusts, religious or cliaritablo, own the 
trustee who alienates can bring a suit for the 
recovery of the property and ho is not porson- 
ally estopped from doing so. [P 40;') C 2] 

(c) Trusts Act, S. 64—S. 64 does not 
apply to public trusts—Simple mortgagee 
cannot take advantage of S. 64. 

Sectiou 64 does not apply to public or private 
religious or chiritablc trusts. The protection 
afforded bv the section is not availal)!.; to a 
transferee under a simple mortgage on whicli 
possession docs not pass to the transferee. A 
judgment-creditoT of the trustee who purrlnses 
trust property in Court auction is not entitled 
to thi! benefit of tha sectiou. 


V. 

Tkirumudi Chettiar amP others —De¬ 
fendants —Respondents. 

Letters Patent Appeal No. 106 of 1926, 
Decided on 3rd September 1923, against 
judgment of Odgers, J., in Second Appeal 
No. 401 of 1922, reported in A. L R. 1925 
Mad. 1057. 

(a) Will—Construction—Absolute dedica¬ 
tion to charity—Legatee held incompetent 
to a.ienate property except for necessary 
purposes of trust. 

A Hindu, after having disposed of his nanja 
and punja lauds, made the following provision 
^8 regards his remaining immovable proper¬ 
ties and sums of money viz,: “The remaining 
properties my sister’s son V enjoying perma¬ 
nently (3aswathai Anubhavithukondu) shall 
with the income of bbe said lands and the in¬ 
terest derivable from the capital amount of 
Hs. 584 kept by me for that purpose feed in his 
own house at Mayav.u-am every Dwadashi day 
according to bis pleasure not less than ten 
Bralimins, With tbe income and the interest 
on Rs. 200 I have reserved with the said V, 
Archaua should be done and offerings presen¬ 
ted to Sriraath S.aba Nayagar of Chidambaram 
at Pradhosha times and Acohana with Kunku- 
mam is to bo performed every Friday for Siva- 
kaina Sundari. All these things the said V 
himself shall conduct permanently (Saswathai 
nadath.vandu) and alter him his vounger bro¬ 
ther a shall conduct and afterw.ards their heirs 
floonld condugt them.’* 

“ proper construction of the 

was dedica¬ 
ted to the trust and that V V 

of the corpus itself • it was not 

patent to V to alienate the property ex^p^for 

the necessary purposes of trnst. rp 409 o il 

(b) Hindu Law-Religious ondowaans- 

by real necessity it 
*oid-In esse of public trust, trustee who 
alienates esn bring suit for recovery of pro- 

A trustee of a religious or charitable trust 
JMM power to make any alienation of trust 

** necessary 

« Iniafasts of trust and any alienation 


[P 409C 2, P 410 G IJ 

(d) Right of suit—Subsequent events— 
Maintainability is to be determined not from 
subsequent events. 

The question whether a suit as framed is 
maintainable has to be judged with rofereno 
to the circumstances as bhev existed at the date 
of the plaint. ' [P 410 C1] 

K. Bhashyam Ayyangai —for .\ppel- 
lant, 

C. A. Seshagiri Sastri —for Respon¬ 
dents. 

Judgment.—This appeal is preferred 
against the judgment of Odgers, J. 
dismissing with costs Second Appeal 
No. 401 of 1922. The plaintiff is the 
appellant before us and the main 
question involved in this appeal is whe¬ 
ther the suit properties which originally 
belonged to one Panchanathier were by 
his will dated 8th January 1928 (E.x. A 
in the case) dedicated absolutely for the 
performance of a charity styled by him 
as Dwadashi Dharmam and the persons 
expressly nominated by him in the will 
for the conduct of the said charity, viz., 
his nephews Vonkataramaiyer and Siva- 
swami were constituted as mere trustees 
for the performance of the said charity 
or whether under the said will Pancha¬ 
nathier bequeathed the suit properties 
to Venkataramaiyer personally subject 
to a trust in favour of the said charity 
which was to be conducted by him, and 
after his death by his younger brother 
Sivaswami Iyer and after the latter's 
death by their heirs in perpetuity. 

The plaintiff’s case is that the proper- 
. ties are absolutely dedicated to the 
charity and that Venkataramaiyer had 
no beneficial interest therein but was 
constituted only as a trustee for the 
performance of the charity with a wide 
discretion as to the manner of perform^ 
mg It and that after Venkataramaiyer’s 
death, he, the plaintiff is the trustee 
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lor L'ins <h'‘ cliaritv. \en- 
kataniuixiv'T, hovvovur, in hroach of the 
tru^'■ iiiiTr-SaSed proi'oruies to 

Sa'layaci’t Ciietti the father of defen- 
ilafits I to.'{ under After the 

iloar,!! .)f Si, l;iy;ippa Chetti and Aen- 
kaCai.uii lisAU', ilefoiiilant-'^ I to -J brouglit 
a suit against VeiilvataraiDai\ er’s widow 
to enforce the said mortgage and ob- 
tainetl a decree for the sale of the said 
properties. The present suit was insti¬ 
tuted by the plaintiff before the proper¬ 
ties were sold in eKeciition of the mort¬ 
gage decree, the reliefs sought by the 
plaintiff being a declaration in his fav¬ 
our as imstce of the cliarity that the 


mortgage of the suit properties hy Yen- 
kataramuiyer and the decree obtained 
thereon arc not binding on the trust 
and for an injunction to restrain the 
defendants from interfering with the 
possession of the property. While the 
suit WAS pending in the trial Court, de¬ 
fendants 1 to 3 purchased the suit pro¬ 
perties in the sale held in execution of 
their decree and got into possession 
thereof. Defendant 4 is the widow of 
Venkataramaiyer. She has been ex parte 
throughout. 

The main pleas of defendants 1 to 3 
are: (1) denial of the genuineness of Fan* 
chanathior's will; (2) suit barred by limi¬ 
tation as it was not brought within 12 
years from the date of the mortgage to 
their father. No plea was raised by 
them in the alternative that even if the 
will is found to be genuine, the devise 
of the suit property therein is not to the 
charity absolutely but to Venkatarama¬ 
iyer burdened with a trust in favour of 
the charity. The trial Court held that the 
will is genuine and that under it the 
suit properties are dedicated in trust for 
the charity, lb overruled the plea of 
limitation. At the trial a further point 
was raised by the defendants that as 
they themselves had then got into pos¬ 
session of the properties, the suit for a 
bare declaration and injunction was not 
maintainable. With reference to that 
objection the plaintiff prayed for an 
amendment of the plaint by adding a 
prayer for possession but the District 
Munsiff rejected that application. He, 
however, held that the suit was main¬ 
tainable in the form in which it was 
brought as on the date oi the plaint the 
defendants were not in possession. In 
that view he gave a decree for plaintiff 


for ibo declaration and injunction pray- 
c l for. 

Against that decree defendants 1 to 3 
preferred an appeal which was heard by 
the Subordinate Judge of Mayavaram. 
The learned Subordinate Judge affirmed 
the tinding of the District Munsiff as to 
the genuineness of the will. He further 
held that the suit was barred by limita¬ 
tion under Art. 134, Dim. Act, as it was 
not brought within 12 years from the 
dato of the mortgage. He then allowed 
a further question to be raised, viz., 
whether on the construction of the will 
the devise of the lands was in trust for 
the charity or to Venkataramaiyer per- 
sonally burdened with an obligation to 
perform the charity, and he held that 
the lands were not given in trust for 
the charity but that they were given 
to Venkataramaiyer for his own 
enjoyment with a burden of obligation 
to conduct the charity with the income 
thereof. As regards the objection taken 
to the maintainability of the suit he 
held that as the suit in its inception 
was rightly framed, it was maintainable. 
On this point, however, we find that the 
Subordinate Judge in another place in 
his judgment expresses the opposite opi¬ 
nion. He says: 


“ Therefore, though the suit was properly 
laid with a coQsaquential relief on the date « 
suit, yet, it was not a suit which could be 
raaiutained on the date of the trial as it was 
then only a suit for a hare declaration withou» 
a prayor for possession and without any conse- 
auen^.ial relief.’' 


The Sub-Judge also observes that the 
District Munsiff was wrong in rejecting 
the plaintiff's petition for amendment oi 
the plaint by adding a prayer for posses¬ 
sion. Upon those findings the Sub-Judge 
holds that Venkataramaiyer had the 
right to alienate the properties and tha 
the only right which the plaintiff has is 
to see that the charity is duly perform' 

ed and that the persons in possession o 

the properties whoever they may 
should contribute for the same ? 
the income of the properties. By * 
decree, however, he dismissed 
with costs. Against the Subordma 
Judge’s decree the plaintiff appeal® , 
this Court in Second Appeal No. 401 
1922, which came on for hearing he o 
Odgers, J. The learned Judge has aW 
with only two questions in hisjudgm - 
as sufficient for the disposal of , 
and they are: (l) limitation and 
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consbmction and effect of the will. On 
the first question he observes that the 
defendants gave up their contention that 
the suit was barred by limitation. On 
the second question he agreed with the 
Subordinate Judge’s construction of the 
will that the properties were not dedica¬ 
ted absolutely to the charity, but were 
given to Venkataramaiyer personally 
burdened with the obligation to con¬ 
duct the charity. In that view no fur¬ 
ther question arose and the appeal was 
dismissed with costs. 

On behalf of the appellant it is con¬ 
tended that the construction put upon 
the will by the learned Judge and the 
>Subordinate Judge is erroneous and that 
on its right contraction the suit proper¬ 
ties are dedicated to the charity, that 
Venkataramaiyer has no beneficial inte¬ 
rest therein and that the plaintiff is en¬ 
titled to a decree as prayed for. The 
appellant also contends that the amend¬ 
ment of the plaint by adding a prayer 
for possession should be allowed and a 
decree for possession given to him in 
this suit. 

The respondent’s advocate supports 
the decree appealed from not only on the 
ground taken by tlie learned Judge but 
also on a further ground, viz., that the 
mortgagee, their father, was a bona fide 
transferee of the suit properties in good 
faith and for consideration and that as 
such he acquired a valid title thereto 
which in any view of the construction 
of the will would prev.ail against the 
trust. 

The main question we have to consi¬ 
der relates to the construction of tlio 
will ^yhether, according to its berms, 
there is an absolute dedication of the 
suit properties to the charity or whe¬ 
ther the suit properties were given to 
Venkataramaiyer in perpetuity subject to 
a charge in favour of the charity. Under 
the will the testator purports to deal 
with his self-acquired immovable pro- 
perties consisting of nanja and punja 
lands of the total extent of 16 mahs and 
77 kulis and also with certain sums of 
money belonging to him. Out of the 
immovable properties ho gives 9 mahs 
42 kulis bo his adopted son. As regards 
the remaining immovable properties and 

the sums of money the will provides as 
follows: 

' Barring thisa (lands ginn to tho adopted 
woMna remaining 7 mats and 35 kulis my 


8 stcr s son Vonk.it.i\r.imai\er enjoying ivrma- 
noutlv (saswathivi anubbav itbukondu) shall 
with tho income of tho said lands and tho in* 
terest derivable from tho capital amount of 
Its. 58t kept by me for that purposo feed in his 
own house at Mayavaram every Dwadasbi day 
according to his pleasuro not less than ten 
Brahmins. With the income and the intor' St 
on Rs. 200 I have reserved with tho said Yen- 
katatamaiyer Archana should be done and 
offerings presnted to Srimath Sabanayagar of 
Chidambar.im at Pradosba times and Archana 
with Kankuman is to be performed ' vory Fri¬ 
day for-Sivakamasundari. All these things the 
said Venkataramaiyer himself sh.all conduct 
permanently (saswathai nadathivandu), and 
after him his younger brother Sivaswami shall 
conduct and afterwards their heirs should con¬ 
duct them.” 

lb will be seen that so far as the pro¬ 
visions of the will go, the income of the 
properties is to be devoted entirely to 
the charitable and religious purposes 
mentioned therein. The Rs. 584 the in¬ 
come of which is to be utilized for the 
Dwadashi Dharmam consists of two dec¬ 
ree amounts and three simple loans w’hich 
were outstanding and which Venkatara¬ 
maiyer would have to realise for the pur¬ 
pose ofconducting the charity. Both the 
charity and the Archanas at the temple 
are bo be performed for ever. As regards 
the persons who are bo see to the per¬ 
formance of the said charity and the 
Archanas, the will says that they should 
be conducted by Venkataramaiyer him¬ 
self permanently during his lifetime and 
after him by his younger brother Siva- 
sami and after the latter’s death by 
their heirs at law: and it is also quite 
clear that the persons who have succes¬ 
sively to conduct the charities liave to 
do so with the income and the funds 
provided therefor, viz., in the case of 
Dwadashi Dharmam the income from 7 
mahs and 3.5 kulis and the interest deri¬ 
ved from the funds of Rs. 584 and as re¬ 
gards Archana from the income of the 
Rs. 200 kept with Venkataramaiyer. As 
regards the manner of conducting the 
charity, the will leaves a large amount 
of discretion bo Venkataramaiyer who 
may conduct it in his own house at 
Mayavaram; but he should feed nob less 
than 10 Brahmins every Dwadashi day. 
As regards his successors there is no 
similar provision. They are merely re¬ 
quired bo conduct the charity out of the 
lands and the fund of Rs. 584. Noi¬ 
ls there any provision in their case as 
to their -permanently enjoying or per- 
manently conducting the charities as 
there is in the case of Venkatarama- 
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Vvcr. It- is. iiou over. qaite clear that Va:-i. 
K-ataratiiiiiyoi-’d pcniuncnf; onjoyman*] of 
till) IiiiJ (\vhataver tint may moan) i-< 
subieet; to, lii'^tly, his feeding nob less 
than ten Brahmin? every Dvvadxshi day 
andisacoudly to the corpus of the chiviby 
fiin’ls. i. c.. ()Oth the lands and the 
money passing intact bo his succes-^ors 
wlio liave to conduct tho charity. If 
the testator's intention was (as, in our 
opinion, tiio will clearly shows) that 
after Vonlcataramaiyer’s lifetime the en¬ 
tire income from the lands and tho fund 
of 115.531 are to he devoted to the 
charity, is there anything in the will 
to indicate a dilleronb intention on the 
part of the bosbator as bo the disposal of 
the income from the land during 
Vonkataramaiyer s lifetime. 

It is argued that as the will says that 
he is to enjoy pormanonbly (saswathai 
aiiubhavibhukondu) the testator intend¬ 
ed bo benefit him also personally and 
the benefit intended is uob only to enure 
during his lifetime hub permanently. As 
the learned Judge puts it he is to have 
an osbato in fee simple though subject 
to the trust created in favour of the 
charity. In that view the property will 
descend to the personal heirs of Ven- 
kataramaiyer and will also be alienable 
bub in the handsof tho heirs of alienees 
it will he subject bo the trust. In other 
words those who own tlie property for 
tho time being will be bound to make 
over bo the person who has to conduct 
the charity according to the will, the 
amount which may be required for it. 
This construction seems to us bo be un¬ 


successors in the office of trustee must 
be in possession of the income from the 
properties devoted bo the trust as it is 
with those incomes the charity is to be 
conducted. The view that "Veakatara- 
maiyor is bo have some beneficial inte¬ 
rest ill the propsrby is based on the pro¬ 
vision in the will that he should feed 
nob less than ben Brahmins according to 
his pleasure. It is argued from this that 
during s)ma years there may be a sur- 
plus which he may utilize for himself 
and, therefore, the testator intended to 
benefit him also personally, bub it may 
also liappen that during some years the 
income of the property may not bo suffi¬ 
cient b) feed even ben Brahmins every 
Dwadashi day. But all the same the 
testator enjoins that not less than ten 
Brahmins should be fed every Dwadashi 
day. The properties are after all com- 
par.abively small about 2 acres o( wet 
and dry lands in the Mayavaram Taluk 
and a fund of Rs. 5S4 which had yet to 
be realized from the debtors. If the 
testator had limited the number of per¬ 
sons to be fed there may be some plausi¬ 
bility in the view taken. But instead 
of that he says that no less than ten 
Brahmins should be fed which indicates 
that the feeding of the Brahmins as far 
as the income will permit was his chief 
concern. 

The view taken by the learned Judge 
and the Sub-Judge involves the fur¬ 
ther anomaly that the property is to be 
held by Vankataramiiyor’s heirs or 
alienees bub they were bound^ to make 
over the income thereof to Sivaswami 


warranted. It rests chiefly on the ex- and the other persons who are to con* 
pression Venkataramaiyer shall per- duct the charities and who if they liked 
raanenbly enjoy." But the tamil word could devote the whole of its income to 
(saswathai) is also used later on with charity, if indeed they are not bound to 
reference to Venkataramaiyer himself do so. The ownership of the property 
conducting the charity and it must be is under those circumstances reduced to 
taken that the testator used the word in nothing and such an owner cannot e 
the same sense in both the places. In expected to take any real interest in t e 
our opinion both those provisions relate management in the property the income 
only to the lifetime of Venkataramaiyer. of which he is to hold, subject to ® 
In this view even if the construction control of another. In our opimo'ra 
were possible that some beneficial inte- construction which leads to * 
rest was intended in the property for result can hardly be attributed tc 
Venkataramaiyer it will enure only dur- testator. The main object of the * 
ing his lifetime. After his death the tor is to provide peimanently fof 
duty of conducting the charity is cast conduct of the charity and .**^*^i 
upon his younger brother Sivaswami and which he founded for his own spii^ 

after him npon his successors as provi- welfare which purpose cannot be . 
ded in wfff* For the due perfor- unless the properties .he had set aP* 
manceotbhat duty Sivaswami and his for the trust remained intact. Thatt^® 
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tesfeabor’s only object was to provide for 
the permanent conduct of the charity 
is made clear from the recitals in the 
schedule which, however, were nob re¬ 
ferred to during the arguments. There 
he classifies’the properties as follows: 

(1) Properties .given to his adopted son, 

(2) details as bo the fund of Rs. 53i kept 
for the aforesaid Dwadashi Dharmam 

(3) particulars as to the remaining lands 
(after deducting those given to the 
adopted son) Jwhich Venkataramaiyer is 
to enjoy permanently for the purpose of 
conducting the aforesaid Dwadashi Dhar- 
mam. This recital clearly shows that 
the sole object of the permanent transfer 
to Venkataramaiyer was for the conduct 
of the charity and for nothing else. 
•Looking at the provisions of the will as 
a whole we are of opinion that the 
entire income of the lands is dedicated 
■bo the trust and that Venkataramaiyer, 
Sivaswami and their successors were 
consbibiibed only as trustees for the 
conduct of the charities and that the 
provisions relating to Venkataramaiyer 
only show that during his lifetime he 
should alone conduct the charities and 
lie should nob be held accountable so 
long as he continued to feed nob less 
than LO Brahmins every Dwadashi day. 
jTbe gilt of the entire income being de- 
wobed to charity amounts, in our opinion 
|bo the gift of the corpus itself to the 
•charity and Venkataramaiyer was only 
in the position of a trustee for the 
charity. It was not, therefore, compe¬ 
tent to Venkataramaiyer bo alienate the 
property except for the necessary 
purpose of the trust bub such contin¬ 
gency can hardly arise in this case 
because, it is only out of the income of 
the property the charity is to be con¬ 
ducted and the corpus need not, there¬ 
fore, be alienated at all. It. therefore, 
follows that neither the mortgage of the 
property by Venkataramaiyer under 
Ex. B. in favour of the father of defen- 
danbs 1 to ,3 nor the decree obtained by 
defendants 1 to 3 on the mortgage nor 
the purchase of that property in execu¬ 
tion of that decree can affect the rights 
of the plaintiff as trustee for the 
charity. 

The respondents' advocate, however, 
sought to support the decree on another 
ground, viz., that the mortgagee was a 
bona fide purchaser of the property 
without notice of the trust and, there¬ 


fore. the alienation in his favour cannot 
he impeached. This also i.s a <iue'<tion 
which was not raised in tlio trial Court. 
In the lower appellate ('oiirt, however, 
these defendants raised the plea C'l' 
limitation and in support of tiiat idea 
they 'relied upon the said allegation. 
The plea of limitation was given up 
liefore the learned Judge of tin's Court. 
Now before us it is contended tliat the 
Subordinate Judge has found that the 
father of these defendants had heen 
duped by Venkataramaiyer into believ¬ 
ing that it was his private property and 
that he bona fide believing the same 
took the mortgage for consideration. 

The contention thus advanced is, in our 
opinion, no less startling than untenable. 
If it is sound the only result will bo 
that no public trust is safe because all 
that a fraudulent trustee has to do is to 
convey it to somebody else who is foolish 
enough bo believe what the fraudulent 
trustee says, viz., that the property 
conveyed is his personal property and 
does nob make any inquiries. In this 
case the mortgage in favour of the father 
of defendants 1 to 3 was a simple mort¬ 
gage executed in 1903 and if the mort¬ 
gagee had taken the ordinary precaution 
which every purchaser is expected to 
make of requiring the vendor to procure 
an encumbrance certificate he would 
have become aware of the trust created 
by the will in 1898. A trustee of ai 
religious or charitable trust has no' 
power to make any alienation of trust 
property o.xeepb where it is rendered 
necessary in the interests of trust and, 
any alienation which is not justified by 
real necessity or by reasonably accre¬ 
dited necessity for the purposes of the 
trust is void and the decisions have gone 
to this extent, viz,, that in the case of 
public trusts, religious or charitable 
even the trustee who alienates can 
bring a suit for the recovery of the pro¬ 
perty and he is nob personally estopped 
from doing so: see Mr. Ganapathy 
Iyer’s Hindu and Mahomedan Endow¬ 
ments, 2nd Edn. p. 532 and foot-note (7) 
where all authorities are collected. 
The respondents’ advocate rel ies on S. 64, 
Trusts Act, in support of the contention 
bnb in the first place the Act does not 
apply to public or private religious or 
charitable trusts, secondly, even if the 
rule embodied in that section can be 


- 111 ! Malras 


1930 


Mi; riir YAiTHiLiS'iA v. 

l l;Vu i\ oi an.ilofiy to rtsli^ious 
ui' cii i: i' li'le d!ic pi-oteotion alTor- 

■]fvl I'V ‘Jio i-^ only with reference 

to I'loportv in t!ie iiatnU, i. in t!ie 
p(><st;<!iiuii) of the alienee anil not to a 
r,i ui'i'M'iiv way of viinple mortpaga as 
in Mie c i'^o ))efoi'e iH, th'^ ti'.insfereo. 
I'hi-riier aeeoriling to tlie terms of the 
section a judgment-cre'litor of 

the trustee who pui'chases trust property 
in Court auction is not entitled to the 
henolit of the section. We liave, there¬ 
fore, no liesitation in overruling this 
contention as altogether untenable. 

The next (iiiestio:: wo have to consider 
is wiiat is the ilecree to l)o passed in 
this case. Defend.ints I to d are now 
in [ossessioii of the suit properties 
thougli ^they w^ro not in (lOssession at 
the date of the suit. The plaintilV’s 
application for the amendment of the 
plaint .should have been allowed by the 
trial Judge and not dismissed and the 
lower appellate Court has taken a 
correct view on that point. The ques¬ 
tion whether., the suit as framed is 
imaintainahle has to be judged with 
reference to tlie circumstances as they 
existed at the date of the plaint and 
the plaintiff’s suit cannot, therefore, be 
dismissed as it has been done by the 
lower appellate Court whose decree has 
been affirmed in second appeal No. 401 
of 1022 . 

\'Ve set aside the decree of this Court 
and of the lower appellate Court and 
remit the case to the Court of first in¬ 
stance with t!i 0 direction that the plain¬ 
tiff should be permitted to amend the 
plaint by adding a prayer for possession 
of the suit' properties and paying the 
court-feesi thereon within a fortnight 
after the receipt of this order by the 
Court of first instance and on such 
amendment, being made the decree of 
that Court will be modified by award¬ 
ing to the plaintiff possession of the suit 
properties. We award to the appellant 
his costs in this Court and in the lower 
appellate Court to be paid by the con¬ 
testing respondents (defendants I to 3). 

p.R.s./v.s. - Appeal allowed. 
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Mulhu VaiihilinQa Jil/MdaZzar—Defen¬ 
dant—Appellant. 

V. 

Sul>harai/a far—Plaintiff— Res¬ 

pondent. 

Appeal No. 181 of 1928, Decided on 
2-3rd September 1929. from appellate 
order of Dist. Judge, East Tanjore, D/- 
25th October 1928, in Appeal Suit No. 13 
of 1928. 

Civil P. C.. O. 21, R. 2 — “Adjuttmenl " 
means settlement presently extinguishing 
debts and not agreement to extinguish. 

.An in order feo bs within the 

m.uning of O. 21. R 2 must be settlement which 
extinguishes the decree cl*l)t and not one which 
if carried iuto effect will e.vtinguish it: A. I, R, 
1922 ML -13 ; .!. /. 11. 1927 Lah, 537; .4. I.R. 
1930 hak. 231: 43 I. C. 537 and (1915) U.W.H. 
m, ltd. 0 , 1 . .4. I. R. 1026 Mad. 184, Disf. 

[P 4110 2] 

B. Sitarama for Appellant. 

T. V. MtUliukrishria hjer-loi'B.espO'n- 
dent. 

Judgment. —The question arising in 
this case is whether the word adjust¬ 
ment’ in 0. 21, R. 2, Civil P.O.. embraces 
an agreement to discharge the decree 
which the parties have still to carry out. 
The respondent had obtained a mort¬ 
gage decree and the mortgaged property 
bad been sold under it. While the sale 
was awaiting confirmation, the appellant 
hero, who was the judgment-debtor, 
having filed a petition und 0 r;O.; 21 uR-90, 
the parties put in a joint statement te 
the eff’ect that a compromise was impen¬ 
ding and a few days later the appellan 
filed another petition in which he allege 
that the respondent had agreed to an 
arrangement whereby the auctioned pro* 
perty should be conveyed to him tor a 
sum of Rs. 2,600 on condition that ® 
should reconvey it in one year at t e 
price of Rs. 2,750, and that the j, 
balance due under the decree debt shou 

be discharged by the sale of 
perty by the judgment-debtor to a tnir 
person who was to give a promissory 
note for Rs. 900 to the decree-hold 0 ^ 
When notice was issued to 

he stated that the compromise had fa ® 

through and resisted the 
the decree on the footing of this 
agreement. Both the lower Courts 
come to the conclusion that au 
meat of this nature, even if true, ^ 
not amount to an ‘adjustment ao 
think upon the authorities cited to 
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that this view is correot. A closely 
similar case was dealt with in LacJman 
Dasv. Ramnath Kalikamlitvala (1) in 

which Piggott, J , observed: 

"It seams to me fairly clear that an oral 
agreement, not as yet performed by either party 
could not successfully be set up so as to prevent 
a decree-holder from proceeding with the exe-. 
cation of his decree. On the facts stated in 
the judgment-debtor's own petition, the decree- 
holder had not bound himself by anything more 
than an oral agreement; whether it was or was 
not open to him to reconsider his position, whe¬ 
ther he was not justified in doing so by facts 
ascertained by him subsequently to the date of 
the alleged oral agreement, these and other 
similar questions might arise, if this were a suit 
for specific performance of the alleged oral 
agreement of 3rd July 1920, or a claim for 
damages against the decree-holder for having 
refused to abide by that agreement." 

That I think is a consideration which 
should weigh, namely that the executing 
Court would be compelled to try issues 
which would properly arise in a suit for 
specific performance of a contract. 
Walsh, J., who concurred with Piggott,J , 
expresses the principle in a formula 
which has been adopted in some other 
of the cases. 

‘An inchoate contract, which if completed 
if completed would bar uxecutlon of a decree, 
cannot pleaded as a bat to execution under 
0. 21, R. 2 and- the judgment-debtor cannot 
claim that the contract should be completed 
and then bo invoked in bu of execution.” 

Besides two cases from Ijahore decided 
by single Judges, Karam Chand Madan 
and Sons v. Dunlop Rubber Co. Ltd. (1) 
A. I. R. 1927 Lah, 537 and Maiadat 
Swami v. Ram Sarup (2), where the 
Allahabad case was followed-, we have a 
Madras case .Ramakrishna Kadirvelu- 
swami Naicker v. Eastern Development 
Corporation, Ltd. (3).' It is doubtful from 
the report in that case how far the 
agreement to compromise had actually 
gone, but I think there is no doubt 
that the learned Judges acted upon the 
principle that so long as it remains ex¬ 
ecutory and has not been fully executed, 
n amount to an adjustment under 

U,-I R 2; for they say that whatever 
may be the appellant's rights to claim 
specific performance and other remedies 
in a suit they cannot avail him in exeou- 
tion. A judgment of Wallace, J., in 
Venkataswami v. Kotilingam (4), has 
been oited as adopting the contrary view. 
It is true that it contains some observal 

l) A. L 13=44 All. 

9) A. I. R. 1930 Lab. 231. 

(8) [1918J 431.0. 537. 

(4) A. 1. A. 1920 Mad. 184. 


tions which encourage this opinion, as. 
for instance, where on p. 733, the learn¬ 
ed Judge says: 

"The agreom-'nt is aii iuljiistment of the dcl.t 
due, though it e.inuot he enforced unless eirti- 
fied and payment in t.-rms nf th-' adjustment 
will be Under the terms of -its full s.itisfaetioji 
for the debt," 

c. And again 

"An adjustment is cli?arly nnc the saine tiling 
as satisfaction.’■ 

It was *a case where tiio judgment- 
debtor entered into a composition with a 
number of creditors and the question 
was whether the composition amounted 
to an adjustment where the creditor was 
a decree-holder. It is, however, to bo 
observed that not only had the compo¬ 
sition been entered into but the actual 
money had been paid under it so that it 
was not really a case of an executory 
contract at all. This is made clear by a 
closing passage in tlie judgment, where 
the learned Judge observes. 

"In this ciif • I tliink it is clear that the de¬ 
cree-holder agreed under a mutual composition 
scheme to accept payment of 80 per cent of his- 
debt in full svtisfiction of his debt, if paid 
within a reasonable time ; and the money was- 
paid within a rea-soiiable time. This, ther^ - 
fore was an adjustment of the debt tantamount, 
to full satisfaction of the decree." 

In fche other Madras case cited for the 
appellant Lodd Govindoss v. Rantdoss (o)- 
it is again impossible to ascertain what 
the precise facts were, but all that is 
laid dovyn is that a transaction which 
extinguishes a decree is an adjustment 
under 0. 21, R. 2. That would apply as 
well to an executed contract as to an 
agreement still to be executed. 1 think 
from Miese decisions that it is clear that 
an adjustment must be settlement which 
extinguishes tlie decree debt and not one. 
which if carried into effect will extin- 
guish it, To liold to the contrary would; 
put the decree-holder in a very unfortu¬ 
nate position if satisfaction is recorded 
and the judgment-debtor then resiles 
■from the agreement he bad entered into, 

I consider that the view taken by the’ 
lower Courts is correct and I dismiss 
this Civil Miscellanous Second Appeal 
with costs. 

P.R.S./v.B, .{ppeal dismissed. 


(5) [1915] M. w. N. 225=28 I. c’ 376=17 if, 
u« T. 222* 
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Ki;MAins-.v.\:.ri R\stui and 

lO UJ-V, IJ. 

(Giirainit!) Jl.hUraju ■\n-\ ■ thcr^-—\y- 
j'cUint?. 

V. 

(<huapat,i) BtdC’ii Scrl<l!(u^^mmo and 
• ihcr$— Kc'pondont'''. 

Appeal Suit No. -ifis of 1023, Dotidcd 
on 3rd February from decree of 

Siib-.Tudge. Cocanada, D - 2Ub August 
1927, in Original Suit Xo. 43 of 1922. 

Hindu Law — Reversioner — Next rever¬ 
sioner colluding and prejudicing the rever- 
sion—Next presumptive reversioner can sue. 

tlv; next r v rsioin rs fil-'d a suit chal* 
Inigiiif; gonuinonrss of a will left hy the last 
imlo owucr, and under which bis widow got 
ibsohite riglns, but withdrew tlie suit later 
on iiiieonditiouallv oi\ r'cdpt of a considera¬ 
tion . 111(1 thus procludod theiTis)lv-s front suing 
by Ihoir fraudulent or collusive conduct 
thcrolfV picjiidicing the reversion, it was open 
to bite next succeeding reversioner to file a 
suit to establish their rights; 33 37, fj. 471; fi 
rnf.Tr.i ir.C.) and IS Mad.iZ. Foil. [9 413 C 1] 

S. Swamijlathan —for Appellants. 

A. Kriskna.’ncnmu Ayna) —forRespon- 
dent*;. 

Kumaraswami Sastri, J. ~ The 

plaintiffs are the appellants. Defendant 
i is the widow of one Subbarayudu who 
di0don2lsb March 1919 leaving a will 
which is alleged to have been executed 
on lObh March 19l9. It is conceded 
that this will,gave the widow absolute 
rights. The next reversioners tiled 
D. S. No. 50 of 1920, for a declaration 
that the will which was set up by the 
widow, defendant I, was a forgery. The 
suit was tiled on 19bh November 1920. 
Ex. B is the proceedings in that suit 
and it appears from the diary of the 
proceedings that the -suit was on 25th 
July 1922 withdrawn hy the plaintiffs 
unconditionally, each party bearing his 
own costs. It appears also that from 
3rd March there was a talk of compro¬ 
mise. We find from the diary that some 
adjustment was hoped for on 3rd March. 
Then on 29th April we find an entry 

A compromise is hoped for. On request 
the suit is allowed to stand over to lObh 
July 1922.” Then there is a note on lObh 
July, as some time is requested foi 
settlement, it is adjourned bo 25th July.’ 
and on the 25th the note is: 

‘.the plaiutias withdraw the suit. DjfendanI 
2 sigued the petition. The pleader for defen- 
•dants 1 and 2 do not press for costs. The sail 
is dismissed without costs," 


The compvomiso petition Ex. 1 runs 
fi^ follows: 

‘‘Now that, subsequently, to the suit, v#a 
1,'irii that the s.iid will of the late Sub- 
lunyiidu is jn.st, genuine and one executed 
when he w.is in a state of sound sense and as 
such it is enforceable in every respect wo hereby 
wirlidmw the said suit (para. 2)." 

This is a statement which really 
admits the will to be genuine, valid 
and enforceable so that the plaintiff 
gave up tho whole of their case as set 
up in their plaint. The present plain¬ 
tiffs are tho next presumptive rever¬ 
sioners who have filed this suit for a 
declaration that the will is not genuine. 
They stateithat they are entitled to sue 
as the next immediate reversioners 
defendants 2 bo 6 who by receipt of 
money from defendant 1 admitted the 
genuineness of the will <and withdrew 
the suit, precluded themselves from 
disputing the genuineness by their con¬ 
duct. Various issues were raised, but 
the Subordinate Judge dismissed the 
suit on the ground that the plaintiffs 
are nob entitled to sue. 

.As regards the case of the plaintiffs 
that the compromise in the previous 
spit was brought about by receipt of 
money, the Judge on the evidence finds 
that money was paid for the suit being 
compromised. Tho evidence as re¬ 
gards payment is that of witnesses 
P. Ws. 1 and 2. 3 and 4. Their evidence 
is corroborated by Ex. A series which 
contain endorsements of payment made 
on 25bh. 26bh and ‘27bh July, the com¬ 
promise being on 25th July 1922. Th® 
Subordinate Judge accepts their 
dence and finds that there must hav® 
been consideration paid for the wic * 
drawal of 0. S. No. 50 of 1920 by the 
plaintiff in that suit. This evidence i 

attacked by the respondent, but we ar® 

unable on the evidence to 
different conclusion having regard 
the probabilities of the case, the a 
of the compromise and the dates 
which the money was paid^it 
on the date of the compromise an 
the two succeeding 
the tact that the plaintiffs 
suit and went on with the procee 
for nearly two years suddenly s * 
that they had no case at all , 
the will was genuine. We find, 
fore, in this case' that the next r 

sioners who filed the 
declare the will invalid compr® 
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the suit by voceivin^ consideration. 
There is no evidence ^vorth the name to 
show that there was any arhitration or 
any meeting of the pleaders or tim per¬ 
sons interested, that the pros and cons 
were discussed and that it was really 
the withdrawal of a hopeless case for 
the purpose of avoiding the costs of 
litigation. 

On these facts we find it dithculb to 
hold that the present plaintiffs are pre¬ 
cluded from filing the present suit. 
There can b*e little doubt that the will 
materially prejudices the interests of 
the reversioners as it really cubs off' the 
reversion and the widow can do what 
she likes with the property. It has been 
held in Ramalinga Mudali v. Arurmigha 
'Mudali (l), that the withdrawal of the 
suit by the next reversioner without a 
trial on the merits gives a right to the 
next presumptive reversioners to file a 
suit. It is clear from Bani Anand Koer 
v. The'Court of Wards {2) and GurH- 
lingasu'ami v. Bamalakskmama (3), that 
where the next reversioners have pre¬ 
cluded themselves from suing by their 
fraudulent or collusive conduct thereby 
prejudicing the reversion it is open to 
the next succeeding reversioners to file 
a suit to establish their rights. It is 
|diflicult to conceive of a case in which 
|their rights are not prejudiced when the 
next reversioners file a suit and uncon- 
ditionally withdraw it admitting in 
their petition the genuineness of the 
transaction which they had been im- 
peaching all alone. It is clear evidence 
of fraud where they received money for 
themselves for such withdrawal. I 
think that the judgment of the Subor¬ 
dinate Judge cannot be supported. The 
suit was wrongly dismissed on the pre¬ 
liminary point that the plaintiffs were 
not entitled to institute this suit. .The 
decree of the Subordinate Judge will be 
reversed and the case remanded for dis¬ 
posal on the merits. Kespondent 1 will 
pay the costs of the appeal. Costs of 
suit will abide and follow the result. 
The stamp duty will be refunded. 

Reilly, J .—I agree. 

f.B.S./d.d, Case remanded. 


(1) (1917] 83 M.L.J. 471=42 LC. 512. 

(2) [1891] 6 OaL 764=8 I. A. 14=4 Sar. 195 
(P.O.). 

(8) [1896] 18 Hal 89=4 M.L.J. 237. 
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.1. V. Suhbix li‘io —Petitioner. 

Civil Revii. Nd. S99 of PJ2!1, 

Decided on I7bli ^^eptombel’ against 
order of Dist. Judge, Canjam, D/-17th 
Januarv 1929. 

(a) Legal Practitioner —Fees— Vakil may 
otherwise adjust than by actual payment — 
Promissory note executed for fee is equiva¬ 
lent to payment —In such case certificate 
may not be dishonest. 

There may be cases in which the fov due to 
a vakil may be otherwise iKljustcd thoiich u.; 
actual mouey has passed. Such an adjustment, 
however, should be something more than a 
mere agreement bo pay. For instance when a 
promissory note, especially a negotiable instru¬ 
ment is given, it may be equivalent topayment. 
In such a case a certificate may not be really 
dishonest even if no fee was received and it 
may be too strong an expression to describe 
such a certificate as a false certificate. 

[V 413 C 2] 

(b) Madras Civil Rules of Practice— 
(Quaere). 

Quaere.—It is doubtful if note (iijtoR.SO 
in Legal Practitioners Rules is strictly correct. 

[P 413 C 2] 

T. B. Venkataravia Sastri and B. V. 
Viswanatha Aiyar~ior Petitioner. 
Advocate-General —Amicus Curia,*. 

Order .—There may be cases, in which! 
the fee due to a vakil may be otherwise 
adjusted, by which I mean an adjust-! 
ment amounting to more than a mere; 
agreement to pay, though no actual' 
money has passed. In such cases the 
fee certificate cannot be said to be false.j 
When a promissory note, especially a. 
negotiable instrument, is jgiven it may 
be equivalent to payment, and I doubt' 
if note (ii) to R. 30 in Legal Practition¬ 
ers’ Rules is strictly correct. But, as a; 
matter of policy, the object of the rule' 
seems to discourage the taking of pro-i 
missory notes by advocates. 

The cases above-mentioned show that 
a certificate may not be really dishonest,' 
even if no fee was received. In such - 
cases it may be too strong an expression. 
to describe the certificates as *'false 
certificates.” 

In the present case, the Judge himself 
says no personal criticizm was intended.' 

I take this to be an expression of the 
Judge’s opinion that the advocate was 
an esteemable person and is incapable 
of improper conduct. The later remarks 
merely show that the advocate might 
have been misled by the practice or 
otherwise. 
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I’ANDALAT. -P 
Si'ihaini^ — 

’ r - Api'oll.iiit. 

V. 

{Crraiiflki) Sattirajv — Dojieo-holder 
—RasjHJiidenb. 

Appaal N.). A2 of ;uul Civil Revti. 
i'ebti. Xo. '■)['■) ot Djciilotl on 3ntih 

April from appellito oiilar of Siih- 
luilii-', Co^in v\ i, in A[>|'0 a 1 Suit Xo. 12*^ 
of i:»2V 

la) Civil P. C,. S. 47 Objection regard¬ 
ing defect of attachment comes within 

S. 47. 

Oyjec’ijii a-5 to tlie defect oc absence of U''- 
ecssar,' ritticlnnant of the property sold in 
■executinu coin’s within the provisions of S. IT: 
A. 1. li rJ:24 RaiKj. lit, R.‘L on. [P 115 G IJ 

(b) Evidence Act, S. 115—Waiver—Judg- 
4nent-debtor consenting to decree-holder’s 
holding sale at adjourned date without 
fresh proclamation and without raising 
question of want of fresh attachment and 
securing time for payment in consideration 
—He cannot be permitted to resile from 
his position afterwards—Civil P. C., O. 21, 
R. 66. 

Where ;v ju Igra-'iit-debbor with full know* 
Judge of his rights to insist upon tb> decree* 
holchrs tj attach his property again, secures 
!i poiCpoujnijnt of tbj sal • for a month, with 
II promise to piy the debt in that time, and 
agrees to decree-holder's boiling the sale on 
that adjourned date without a fresh proclaina* 
tion, in c.is) he does not pvy, and consents 
not to raise the question of want of fresh at* 
tacbment, h3 cannot afterwards bo permit¬ 
ted to resile from his position having secured 
an advantage to the prejudice of tho decree- 
holdsr : 13 C. L. J. 243, DiiL] A. I. R. 
l‘J22 Mad. 447; (1917) M. \V. N. 8'.); 24 MJjJ. 
70; I92i Mad. 211; 13 C. L. J. 

213 and .-1. L R. iy2> dfad. 1113. Ref. 

LP415 C 11 

(c) Civil P. C., 0.21, R. 66-G round of 
want of attachment available at the time of 
notice of settlement of proclamation must 
be urged then and not reserved for later 
occasions It operates otherwise as res 
judicata—Civil P. C., S. 11. 

A party who is sought to be affected by the 
bar of ras judicata should have notice of tho 
point which is likely to be decided against him 
and should have an opportunity of putting 
forward his contention against such a deci- 
«ioQ. [p 417 2 ] 

Where a question of want of attachment is 

available to the judgmant-debtor, the notice 
of settlement of proclamation gives him the 
opportunity of putting forward that ground 
and that he must put it forward then, if he 
wants to do so and should not be allowed to 
tjserve it for later occasion because if the 


ni>i‘cfcion succeeds it makes further execution 
pr-" •j-lings futile; 40 Mad. lOlG, Foll.\ 
\. I. n. 1-121 (P. C ) 23 and 8 Caf. .51. Ref.: 
A. I. n. 1 '24 Mad. 1 {F. B.), DU!. 

[P 418 C 1] 

(d| Civil P. C , O. 21, R. 57—Execution 

dismissed—Attachment ceases in spite of 
specific order that it will continue. 

WIiMC a Court dismisss? an execution ap* 
p!io\ti’>n tbi legil consequence of such dis* 
missil is clia;; the attachment ceases to exist 
in spite of an or.ler that it should remain in 
(or,;ti ; 33 Cal. 482. Fall. [P 415 C 2] 

(e) Civil P. C.. O. 21, R. 64—Attachment 
is essential for sale. 

-Uitiobmunt of property is in n'ormal execu¬ 
tion. Procedure is an ossenti.al pre-requisite of 
Court siles. [P 418Cl] 

(f) Waiver—Waiver may be as to rights of 
parties concerned — Others' rights cannot 
be waived. 

As X gener.al rub pirtios m»y wviva the ad¬ 
vantages of provisions made to protect their 
own iiit'vest but not ot thoss made to protect 
tho int''re3t of others or of the public. 

[P 417 Cl] 

(g) Madras High Court Civil Rules of 
Practice Rr. 67 and 176—If there is sub¬ 
stantive grievance want of apt language is 
no impediment. 

Judgment-debtor nitde .an application ask¬ 
ing for dismissvl of decres-holdar's execution 
application, a form of pc.iyar which is obnoxi¬ 
ous to lir, fi7 and 17G ; 

flidd : that if there was a revl grievance to 
be redressed tho mere f.iiCS that the application 
was not couched in tho proper form ought not 
to stand in the way of redress. [P 415 0 1] 

(7. Lakshmanna -—for Appellant. 

K. Raniariiurlhi —for Respondent. 

Judgment.— This is a second appeal 
by the judgment-debtor whose applica¬ 
tion E. A. 72 of 1925 dated 15 th Janu¬ 
ary 1925 praying that the decree-hol¬ 
der’s execution application E. P. 54> 0‘ 
1923 dated 7th December 1923 in execu¬ 
tion of the decree in 0. S. No. 676 of 
1922 should he dismissed was itself dis¬ 
missed by both the lower Courts. A 
preliminary objection to the second ap- 
pe.al was taken that no second appew 
lies under S. 102, Civil P. C., as the 
decree in 0. S. No. 676 of 1922 was o 
a small cause nature and the value o 
the subject-matter was loss than 
Rs. 500. The appellant’s advocate does 
not contest this objection which mus 
prevail. 

.\s he has also filed a revision ps*’*' 
tion against the order of the lower 
Courts I proceed to dispose of it- ^ 
substance the petitioner’s (jud^Q® ‘ 
debtor’s) objection in the lower Cour 
was that the decree-holder 
ceeding to get his property brough 
sale in the absence of a subsistioS * 
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taohmenb and that this irregulavity 
should bo stopped. The District Munsif 
did not enter into the merits of the ob¬ 
jection but held that the form of the 
petitioner’s-application (E. A. 72 of 
1925) which in terms asked that an¬ 
other application E. P. 543 of 1923 
should be dismissed was obnoxious 
to Rr. 07 and 170, Civil Rules of 
Practice, which forbid applications with 
that form of prayer. He was also of 
opinion that the objection did not fall 
within S. 47, Civil P. C., as it related 
only to procedure and not to the rights 
of the parties. On appeal the learned 
Subordinate Judge upheld the Munsiff's 
order bub supported it on additional 
grounds, i. e., that the question of at¬ 
tachment or no attachment was res 
judicata and that the petitioner was 
estopped by his conduct from rais¬ 
ing it. 

As bo the formal objections based on 
Rr. ()7 and 176, Civil Rules of Practice, 
there is a substantive grievance raised 
'by the petition and if it is true the fact 
that its redress was nob sought in more 
apt language than that adopted, which 
was perfectly easy to adopt, need nob 
isband in the way of tliat redress. Then 
as bo the point that the objection was 
not one cognizable under S. 47, Civil 
P. C., it is ingenious but unsound. 

What is said is that insisting on pro¬ 
per procedure being adopted for selling 
jproporby in execution is raising a ques¬ 
tion nob relating bo execution, discharge 
or satisfaction of the decree; but only to 
Iprocedure. The answer is that an ob- 
Ijecbion as bo the defect or absence of 
the necessary attachment of the pro¬ 
perty sold in execution comes within 
the provisions of S. 47 : Ma Pwa v. Ma¬ 
homed Tkamhi (l). 

The substantive grounds of res judi¬ 
cata and estoppel remain. To under¬ 
stand how these aviso the following 
facts and dates are necessary. The 
decree was passed on 8bh December 
1923. In pursuance of an application 
for execution R. P. No. 434 of 1923 cer¬ 
tain properties of the judgment-debtor 
were actually attached on 5th August 
1923. In spite of this, the judgment- 
debtor on LObh August 1923 oxecute'd a 
mortgage of the attached property 
which would be invalid against all 
claims enforoeable u nder that attach- 

U) A. I. R, 1924 Rang. 124-=! Rang. 5J$. 


monb (S. CiD. On ITlli Septoinljoi' 1923 
the docioe-iiolder applied loi' salo t'l the 
attached pi' 0 [K'rties and blie matloi' was 
posteil for Lsb December 1923’ for 
sale papers and cncuinlirance ceibili- 
cate. .Vs those papeis wove not filed 
bho Munsif on that day dismissed the 
application but added ” attachment to 
be pending for two months.” I'lulor 
0. 21, R. 57 the Court could in such 
circumstances have adjotirnod thr a] - 
plication if it thought that dismissal o' 
the application was too .severe a [>enalty 
for nob producing the papers. Jkir. if 
the Court found it unable to proceed ou 
account of the decree-holder’s dofaiiit 
and was unwilling to adjourn the mat¬ 
ter and dismissed the application, the 
legal consequence was tliat the attach¬ 
ment ceased to exist, in spite of the 
order that it should remain in force 
Namnna liihi v. liosJta Miah (2). 

I cannot help thinking tiiat the ^lunsif 
passed the order in Decernijer dismis¬ 
sing the application as he had to sliow 
its disposal before the end of the year 
but purported to keep the attachment 
alive fora fresli petition till next yearas 
a kind of compensation for nob adjourn¬ 
ing the application which, if ho had nob 
been afraid of statistics, he would liave 
done. All the subsequent disputes are 
due to this order. On 7bh December 
1923 the decree-holder applied again by 
E. P. 543 of 1923 lor sale on the footing 
that tlie attachment was subsisting. 
The notice required by 0. 21, R. GO for 
settling the proclamation was served 
personally on the judgment-debtor on 
11th January 1924. lie did not attend 
at the settlement of the proclamation. 
•An order for sale was made on 8th Sep- 
tember 1921 fixing the sale for 17th 
November 1924. On tliat day the peti¬ 
tioner (judgment-debtor) appeared and 
filed an application (E. A. 2642 of 1924) 
praying for adjournment of the sale for 
one month undertaking to pay up the 
decree amount in the interval and agree¬ 
ing to the sale being conducted without 
a fresh proclamation. The decree-hol¬ 
der consented to the adjournment on 
these terms and the sale was adjourned 
bo 22nd December 1924. Before the 
latter date the mortgagee under the 
mortgage of 10th August 1923 filed a 
claim petition owing to the pendency 

' (iTUyilT 3H""Cal. 482=13 
I. C. 555=15 C. W. N, 42?. 
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cjf wliich tho 'U'i 
Docdaiber 


UMS not; held on. 2‘2ik1 

Th-.' cl iim was disuii.?- 


s-id and the inortgai'ee has filed a regu¬ 
lar suit; '.vhiL'h i-; ^ud to be pending. On 
id:h Januarv 192 j tho present api»lica- 
lion E, A. Xo. 7'2 ot I02d was tiled by 
the petitioaei-sotting out that the sile 
proceedings wo'c incompetont as tho at- 

tachmenC had cca^cd liy tlie order of 1st 

• 

Pocetnhor 19*21 and that the sale should 
not he held without a fresh abtachmenb. 

Tho learned Subordiiiato Judge has 
lield; (1) that tiio objection that there 
was no attachment should have been 
raised by the judgment-debtor in answer 
to tho notice to settle the in’oc-lamabion 
which was served on him and not 
having been so raised it must by the 
doctrine of constructive res judicata be 
deemed to have been decided against 
liim when the order for sale was made 
on 8th September 192-1 and (2) that in 
any case by liis application of 17th 
November 1924 by which he consented 
in consideration of the sale being ad¬ 
journed to have the sale conducted 
without a fresh ■ proclamation ho had 
waived all objections to the sale and 
allirmed the regularity and validity of 
the previous proceedings and cannot be 
now .permitted to reprobate them. As 
to the state of knowledge in which the 
application for adjournment of sale was 
made by the petitioner the learned Sub¬ 
ordinate Judge says that having regard 
to his conduct as could be gathered 
from tho record both prior and sub¬ 
sequent to the previous execution peti¬ 
tion it is very unlikely that he would 
not have become aware of the dismissal 
thereof and of the direction for sale in 
the present execution petition without 
fresh attachment. 

The question is whether on the above 
facts and findings the petitioner can in¬ 
voke the revisional power of this Court 
on the ground of want of jurisdiction, 
illegality or material irregularity. Tak¬ 
ing the question of waiver first the 
advocate for the petitioner admitted 
that if the objection of want of attach¬ 
ment was an irregularity which the 
judgment.debtor could waive, he could 
not say that his client had not waived 
it. But he contended that attachment 
in such a fundamental requisite of Court 
sale that the judgment-debtor coqld not 
by his consent waive it. He admitted 

that if a sale is actually held and then 


i: is found that there was no valid at- 
t.ichment, tho absence of attachment 
alone is nob sufficient to vitiate the sale 
and may be condoned: J/a Pica v. Maho¬ 
med Thambi (l) at p. oil {of 1 Bang ); 
.'iheodhijan v. Bholanath (3), Kishonj 
Mohiin Roy v. Mahomed Mujaffar Hus- 
snin (4), MiUhiah Chetiy v..'Palaniappa 
Chetty (5), Sivalcolandai Pillai v. Gana- 

jiathi .4yj/ar (6), Velaynda Mooppanv. 
Subramania Chetti (7), Subramania- 
Ayyar v. Krishna Ayyar {S). But ac¬ 
cording to him if the absence of attach¬ 
ment is brought to light before the sale, 
then even consent of the judgment-deb- 
tor cannot cure the omission. He re¬ 
lies on Sasirama Kumari v. Meharbhan- 
Khan (9). There was no question in 
that case of consent or waiver at all. 
In fact the judgment debtor consistently • 
denied the decree-holder’s contention 
that the attachment before judgment 
could survive the dismissal of the suit 
or could be revived by the reversal of 
that decree and the question was merely 
whether the error being brought to 
light before the sale, it should not be 
rectified by ordering a fresh attachment. 
That is Do authority in favour of the 
petitioner’s contention that even after af¬ 
firming the proclamation proceedings by 
getting the sale adjourned and agreeing 
to the sale on the adjourned date with¬ 
out fresh proclamation, he can go back 
on that and set up the want of attach¬ 
ment of which according to the Sub- 
Judge he must have had previous know¬ 
ledge. In Knmara Goundan v. Theva- 
raya Reddi (10), there was no sale. But 
as in this case a previous execution peti¬ 
tion had been dismissed after a claim 
petition arising upon the attachment m 
pursuance of that petition was dis¬ 
missed. Then another execution pe *• 
tion was filed in which an order wa 
made for a fresh proclamation, 
the attachment had ceased by the or e 
dismissing the previous petition, 
effect of this order is thus state 

p. 0L9 . -Qc—f 

“Though a fresh order in E. P. ^ 

was taken wifchoQt afresh attaohmept ^^y 

13) [1899] 21 All. 311=(1899) A. W. N. 

(4) [1831] 18 Cal. 188. ^ , on 

(5) A. I. R. 1922 Mad. 

(6) [1917]M.W.N. 89=871.0.9^- ^ 

(7) [191S] 24 M. L. J. 70=18 I. 0. 

(1913) M. W. K. 136. 

(8) A.I. R. 1926 Mad. 211. ^ ^ 

(9) [1911] 18 G. L. 3. 249=91. C. 

(10) A. I. R. 1925 Mad. 1113. 
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final and biadlng between the deoree*holder 
and judgment'debtor and cannot be questioned 
on account of want of attachment etc.” 

Attachment of property is in normal 
execution procedure an essential pre¬ 
requisite of Court sales—0. 21, R. 64 
makes this clear. What is sold is the 
attached property. Where one property 
is attached, another property cannot be 
sold: Thakur Burmha v. Jiban Ram 
Marwari (ll). Attachment is a fact 
from which certain important results 
follow which would not follow if the 
attachment was not actually and in fact 
effected: Muthiah Chetty v. Palaniappa 
Ghetiy (12). It is indisputable also that 
in this case the attachment which was 
effected on 5th August 1923 ceased by 
operation of law on Isb December 1923. 
All this, however, does not conclude the 
question why if absence of attachment 
is after a sale a mere irregularity which 
by itself is not sufficient to invalidate 
the sale, it should be before the sale 
more than a legal requirement which 
the judgment.debtor might so far as he 
is concerned waive. I am not concerned 
here with the effect of absence of at¬ 
tachment on other parties who have 
dealt in the property meanwhile with 
the judgment-debtor. But I can see no 
reason why a judgment-debtor should 
not himself be bound if with full know¬ 
ledge of his rights he says to the decree- 
holder [ 

‘‘I know that I have the right to iusist on 
your attaching my propsrty again. But I do 
not want that you sboull do so. It will only 
involve more trouble and delay to you and ex* 
penee to mo. I am prepared to pay your debt 
if you will agreo to a postponement of this sale 
for a month and in consideration I agree that 
you may htve the sale held on the adjourned 
date without a fresh proclamation in case 1 do 
nob pay up before and I will nob raise any 
question of want of fresh attachment.” 

The general rule is that parties may 
waive the advantage of provisions made 
to protect their own interest but nob of 
those made to protect the interest of 
others or of the public. I am of opinion 
that so far as the petitioner’s interests 
are ooncerned there was nothing to pre¬ 
vent him waiving the requirement of a 
fresh attachment and he having done so 
with knowledge of the facts and ob. 
tained an advantage to the prejudice of 

(11) [19U}41 Cal. 590^21 I. C. 986=41 I. A. 

88 (P.O.). 

(18) A. 1. B. 1928 P. 0.139=51 Mad. 849=55 

I. A. 266 (P.O.). 
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the decree-iholder cannot now be per¬ 
mitted to resile from that position. 

In view of the above opinion it is not 
necessary to go into the question whether 
the petitioner's objection is barred by 
constructive res judicata. But as it was 
argued I will briefly deal with it. The 
question on the authorities depends on 
whether the objection of absence of at¬ 
tachment was one which the petitioner 
should have urged in answer to ttie 
notice which was personally served on 
him to settle the proclamation : see 
Raja of Ramnad-^. Velusami Tevar{['3); 
Mungal Prasad v. Girija Kant (U). 
That depends on the object and purpose 
of settling proclamation and the kind of 
question which the judgment-debtor 
who is notified is entitled to raise at 
that stage and therefore should raise. 
In Chidambaram Chetti v. Theivani 
Amnal (15) it was held that the objec¬ 
tion that the property intended to be 
sold belonged not to the deceased judg¬ 
ment-debtor but to his legal representa¬ 
tive who had been brought on the re¬ 
cord without notice to him was not a 
question which could or should have 
been raised at the settlement of the 
proclamation of which the legal repre¬ 
sentative had notice bub at which he 
did not attend. The petitioner’s con¬ 
tention is that the objection that there 
was no valid attachment is a similar ob¬ 
jection though attachment is a necessary 
step before the proclamation can legally 
issue. In the Full Bench decision above 
referred to, the learned Chief Justice 


expressly said that the decision must 
be taken to be limited to the facts 
of that case (p. 780 of 46 Mad.). That 
decision is therefore useful only as an 
illustration of the general principle. 
That principle is stated in Suhramania 
Ayyar v. Rajeswara Sethupathi (16) bo 
be that the party who is sought to be 
affected by the bar of res judicata 
should have notice of the point which 
is likely to be decided against him and 
should have an opportunity of putting 
forward bis contention against such a 
decision. Whatever may be said about 
such questions as ownership of parti- 
oular properties sought to be made lia- 

(18) A, I. R. 1921 P. 0. 23=48 I. A. 45 (P C 1 
(14) U 88 ^ 1 ] 0 Cal. 51=8 I. A. 123=4 Sar 248 

/}-! ?■ Mafi. 768 (F.B.). 

(16) [1917] 40 Mad. 1016=38 I. C. 627' 
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hie for tho docveo, I find it dilTicult to 
say that a question necessarily involved 
in'inaldng an order for silo, fixing a 
day for it and settling t'le terms of tho 
'prod unabion is not th--fact tliat tho 
propeibv intended to l )0 sold had l)een 
attached, that Wing according bo law 
the legal pre-requisite of sale. If there- 
|fore a question as to the attachment 
■i.e., that no attachment subsists, is avail- 
■able to tho judgmout-dehtor, it seems 
reasonal'lo bo hold, that tho notice of 
settlemont of tho proclamation gives 
him the opportunity of putting it for- 
;ward and that if ho wishes to do so, 
'must do so then and not reserve it to a 
lator occasion, which course will only 
make further execution proceedings fu¬ 
tile if the ohjection succeeds. The 
only consideration which makes me 
hesitate is tho decision in Sivariami Achi 
V. Suhramania Ayyar (17), where it was 
hold that what takes place at the settle¬ 
ment of proclamation is of an adminis¬ 
trative character and not judicial. Hub 
though the proceedings so far as they 
relate only to settling the terms of the 
proclamation such as fixing a date, or 
upset price, arranging the lobs etc. may 
be administrative and bhis was all thab 
was decided, bhat occasion may reason¬ 
ably and ought in my opinion to be held 
to furnish an opportunity to the judg- 
ment-debtor to raise his objection, if 
any, to the attachment. In the absence 
of any direct authority on the point, I 
can only say that I am inclined to up¬ 
hold the view of the Subordinate Judge. 

The second appeal and the revision 
petition are dismissed with costs. Advo¬ 
cate fees one set. 

P.H.S./p.R. Appeal dismissed. 

(17) [igoi] 27 Mad. 259=14 M. L. J.“57; 
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Wallace, J. 

(Puthalath) Ckatti Soopi and others — 
Appellants. 

V. 

{Chamhatam) Veetil Kannan Nayar 
and oiliers—Respondents. 

Second Appeal No. 216 of 1927, Deci¬ 
ded oh 18th March 1929, from decree of 
Disb. Judge, North Malabar, in Appeal 
Suit No. 374 of 1925. 

(a) Malabar Law—Tarwad—Management 
can be in senior female member-Such 
management can be proved either by con¬ 
sent or general custom. 


Chatti Soon v. Kannan Nayar (Wallace, J.) 


1930 


There i? nothing to prevent the members of a 
a tirw.id agreeing to or acquiescing in the 
man igement being in th j senior female, and if 
the evidence b: sutficient to establish their con- 
s-ntor acquiescence, thire would be nothing 
illegal in such an arrangement. Such an ar¬ 
range m nt cm also be established by proof of 
gen'ral custom. [P 419 0 1,2] 

(b; Malabar Compensation for Tenants 
Improvements Act. S. 4 (h)—Planting cocoa- 
nut trees in place of paddy without raising 
level IS improvement, for which compen* 
sation can be claimed. 

Thj land at the time when it was leased out 
w.is not fit for paddy cultivation and without 
raising the present 'levels the tenants substi- 
tut id eocoiuuts for paddy as the lie of the 1 ind 
was better fitted for cocoanuts than for paddy. 

Held: that the planting of such cocoanuts 
would then be au improvement, the value of 
which the tenants are entitled to recover. 

[P 421 C1] 

A. S. Srinivasa Iyer —for Appellants. 
A. Govinda Menon and A, Achutha 
Idenon—ioe Respondents. 

Judgment.—The facts necessary for 
the consideration of this second appeal 
are; plaintiffs 1 to 3 and defendants 1 to 
3 ai'o members of a Malabar barwad. 
Plaintiff 1 is the senior male member, de¬ 
fendant 1 the senior female member and 
the mother of defendants 2 and 3. In 
1876, by Ex. 13 this tarwad lived off 
from two other tarwads owing to quar¬ 
rels after the death of the last female 
member, and an allotment of the pro¬ 
perty was made, the property being des¬ 
cribed as Sti'i Swothu. It was agree , 
as is sab out in Ex. 13, thab : , 

“hereafter the Oovernmeat assessment 
renewal demises shall be in the na ne o 
senior femtlo member and that the s®*^*®* 
member shall collect rents and pnrapads. 

It does nob state in whom the ng 
of management is vested, and that is on 
of tho main points now in controversy* 

In accordance with this sbipnU i 
the tarwad documents after that 
were in the name of , i.-t 

mother and after her in the defen 

I’s name and none appears ° p 

ot any male member. In 190?, * 

renewal of a demise of the suit piop 
is in favour of defendant 1 . 

property is again described aS 
Swothu, and the tenants agreed 
their rents to her. It is 
plaintiff 3 was a consenting P*. atjg 
this document. The period fixe 
expired in 1915. In 1917 therej®^^ 

renewals, Exs. E and F, th jp 

and western portions the te- 

in favour of defendant 1.^ Id anderel 
nant of the eastern portion surr 
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his lease by Ex. E and the defendant 1 
renewed it by Ex G in favour of one of 
her sons, defendant 2. Ex. H is a simi¬ 
lar lease in his favour for his mainten- 
nance, and Exs. J and K are similar 
demises in favour of her other son 
defendant 3, The present appellants-de- 
fendants, 4, G and 10, are sublessees 
under them. The plaintiffs, of whom 
plaintiff 1, as noted, is the senior male 
member of the tarwad, sue on behalf of 
the tarwad to have these documents 
Exs. G H J and K declared invalid and 
not binding on the tarwad, and to eject 
the sublessees. The trial Court dismis¬ 
sed the suit. The lower appellate Court 
after remanding the case on certain 
points has, subject to a certain option 
on behalf of the sitting tenants, decreed 
the suits. 

The main question argued was, who 
was the de facto manager of this tarwad? 
The tarwad property is known as Stri 
Swothu Jenm and considei'able discus¬ 
sion has been devoted to the moaning of 
that term. There is no oral evidence 
about it. From certain reported cases a 
contention has sometimes been put for¬ 
ward that the term imports a tarward 
or tavazhi exclusively composed of fe¬ 
males : see Umah v. Keloth Cherii/oth 
Kutti {[). The final pronouncement of 
this Court in Muhantnuid Khuiii v. 
Paokrichi Umma (2) declined to go into 
the question of the existence of such 
tarwads. It is not necessary to consider 
that contention in this case as there is 
no doubt that the property in its origin 
was putravakasam, and as it is admitted 
that plaintiffs I bo 3 who are males are 
members of the tarwad. The meaning 
for which the appellants contend is that 
the management was vested not as usual 
in the senior -male member bub in the 
senior female member. There is nothing 
contrary to law in such an arrangement, 
aud there are known cases of it ; see 
para 3 of the remand judgment of the 
District Judge in High Court printed 
papers in second appeals Nos. 1493 and 
506 of 1919. Now such an arrange- 
iment could be established, I take it, 
jin one of two ways, either by 
proof of general custom or by proof 
of general consent of the tarwad. No 
allegation of general custom was pnt 
f orward in this case, nor was any issue 

ji) [1910] M. W. N. 693=8 I. 0. S67. 

(3) A.I.B. 1924 Mid. 28=46 M»d. 650 (P.B.). 


framod to that ol'fojt. Nevortholo^s tlie 
lower Courts have allowed thcinselves 
to bo led along this track and have pro¬ 
nounced against this custom and havo 
lost sight of the alternative. The alle¬ 
gation in tlie written sbitemenb was 
msrely bo the effect that in this tarwad 
defendant 1 and her m'^ther before her 
had the right of managcinenb and that 
it therefore did nob vest in the mala 
members. Now I bake it tint t’lare is 
nothing to prevent the meinbors of a 
tarwad agreeing bo or acquiescing in the 
management being in the senior fern lie, 
and, if the evidence be sufficient to esta¬ 
blish their consent or acquiescence, there 
would be nothing illegal in such an 
arrangement. The point therefore to 
which the lower Courts ought to have^ 
addressed themselves on issue 1 was 
whether as a fact the management 
was in the hands of the senior female 
or nob. This was the more necessary 
as it was admitted that the senior 
male, plaintiff 1, has never been in the 
management being employed some¬ 
where outside. Plaintiff 3 claimed tliat 
the management was delegated bo him 
by plaintiff 1, bub plaintiff 1 did nob 
go into the witness-box bo speak to 
that fact nor do we know when the 
delegation was made. There was also 
the admitted fact that renewals of lease 
were as a ra-ibber of fact being taken by 
defendant 1, and .that there is no in¬ 
stance of such a renewal by plain¬ 
tiff 1 or 3. The general trend of the 
evidence is that such renewals were in 
the hands of defendant 1 and that plain¬ 
tiff 3 took DO part in such matters but 
left all such arrangements with the te¬ 
nants on the expiry of their leases to be 
carried out by her, while the collection 
of rents was in the hands of plain¬ 
tiff 3. Who then was the actual mana¬ 
ger ? The lower Courts havo given in¬ 
adequate attention to those points and 
the lower appellate Court in fact has 
merely decided that bho senior male 
member must have been the manager 
since the family is a tarwad although 
we know as a matter of fact that the 
senior male member was nob manag¬ 
ing. The lower appellate Court has 
‘really not given any finding on issue. 

Possibly it did not consider it neces¬ 
sary to answer that issue because it held 
that otherwise the suit renewals of 
demises were invalid because not in the 
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interests ol tiie fcavwaJ, and that is the 
second point which hills to bo decided. 
Jkit hotoio 1 go into this 1 miy just iti 
one suntonco note another argument 
which found favour with the trial Court, 
namely, that oven if the plaintiffs had 
the right to manage tho properties they 
havG lost it by adverse possession. This 
view 1 do not follow, as any arrango- 
tnonb with defendant 1 and licr mother 
must have been by consent and tbere- 
fore not adverse to the plaintiffs. 

As to tlie binding character of tho 
demises tho trial Court held that they 
were not invalid, apparently because 
they were made by tho de facto karna- 
van. Tho lower appellate Court after 
remanding tho case on this point agreed 
with tho case on remand that the 
demises were invalid because not in the 
interests of the-tarwad. It is argued 
here that the plaintiffs have no right in 
law to challenge the alienations of the 
de facto kainavan, that their only right 
is a right to sue for her removal and that 
the only person who has a right to chal¬ 
lenge them is the succeeding karnavan. 

The trial Court in its judgment on 
remand held on this point that Ex. G. 
was binding on the tarwad and Exs. 
H. J. K. nob binding. The lower appel¬ 
late Court does nob consider this aspect 
of the case bub indicates its agreement 
with the view of the trial Court that 
Exs. J and K were improvident transac- 
tions, and as such not binding on the 
tarwad. 


That being accepted, would it be a 
sufficient answer in law to say that they 
are still binding on the tarwad because 
the karnavan who granted them still 
remains in office? I think not. The appel¬ 
lant relies on Abdulla Koyay. Eacha- 
ran Nair (3) which is in his favour. 
The respondent quotes Vattannatta 
Nair v. K. P. 7. Kuppasan Menon (4) 
which is to the opposite effect. The 
general argument now advanced by the 
appellant was considered by a Bench in 
Kunhammad v. Kunhunni (6) and re¬ 
jected. In this state of the law I am 
not prepared to differ from tho finding of 
the lower appellate Court that Exs. J. 
and K are not binding on the tarwad. 
So that, in any case whoever was the 


(3) [1918 

(4) [1919 

(5) [1920 


35 M. L. J. 405=47 I. G. 945. 
96 M. L. J. 630=51 1. 0. 740. 
88 M, L. J.’ 461=11 M. L. 


582=57 I. 0. 424=(1920) M. W.*N. Si 


manager, Exs. J and K will not bind the 
tarwad bub as to whether Exs. G and H 
will, that depends, in my view, on who 
was the karnavan and whether they 
were justified by necessity. I must 
therefore call upon the lower appellate 
Court to record a finding in the light of 
the above remarks as to whether Exs. 6 
and H bind the tarwad. If for the pur- 
poses of chat finding it is necessary to 
decide who was the de'facto karnavan 
the lower appellate Court will decide 
that point also. 

The third point is as to the value of 
improvements. The coatesting defen¬ 
dants 4, 6 and 10 claim the value of 
improvements if they have to be ousted. 
The right to this value does nob depend 
upon the validity of the lease; the sole 
question is whether the land has been 
improved during the period of the lease. 
It is plain that the lower appellate 
Court has gone wrong here. It has 
assumed that the whole area was fit for 
paddy cultivation and that the defen¬ 
dants for no obvious reason deliberately 
raised the level of parts of it and plant¬ 
ed cocoanubs thereon. Under S. 4, 
Malabar Tenants Improvements Act, 
planting of cocoanuts is an improve¬ 
ment unless the contrary is shown. 
That it lay upon the plaintiff to prove 
that the defendants had deliberately 
converted low lands fit for paddy mto 
high lands and had thus lowered the 
value of the lands. If what these de¬ 
fendants really did was merely to plei^ 
cocanuts on existing high land, it can¬ 
not be doubted that they made ao i®' 
provement. This question of fact there¬ 
fore has not been dealt with proper y 
by the lower appellate Court, * 
assumes without going into the 
that real paddy land was raised and co 
verted into a cocoanut garden. A ® 
have a finding as to whether any o 
paramba was at the time of ^ t 
defendants 4, 6 and 10 fit for paddy 
tivation, and if so, how much, an 
value of cocoanuts planted on su3 

by these defendants. i 

Kespondents 6 and 7 have not ap^ 
ed, bub appear and ask me bo 
on their behalf. As they have 
pealed against the 
value of improvements, I see no 
for calling for a special finding 
in their case. If they can c a 
benefit after, the finding on the 
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generally is received, the claim may be 
raised then. Time for submission of 
findings 6 weeks. For objection 10 days. 
[The following findings were submittied 
by the lower Court. 

1, I find that both Exs. G and H are impro¬ 
vident tcinsaotions, and that they ato not bind¬ 
ing upon the tarwad of the plaintiffs and de* 
fendants 1 to 3. 

2... , My finding therefore is that the whole 
of the land was, at the time of the lease to 
defendants 4, 6 and 10 fit for paddy cultiva¬ 
tion. 

After receiving the above findings, the 
following judgment was delivered.] 

Judgment.—The .District Judge’s 
finding on point (l) is accepted. On 
point (2) the District Jndge has cate¬ 
gorically answered the findings sent 
down but unfortunately they are not 
sufficient for a proper disposal of the 
case. That is because the frame of the 
issues sent down for findings was im¬ 
perfect. The real point that had to bo 
settled was whether defendants deli¬ 
berately spoiled what was good double 
crop paddy land growing paddy by rais¬ 
ing the level in order to substitute a 
crop of cocoanuts for a crop of paddy. 
There is, however, no evidence that they 
did that and it is almost incredible that 
they did. I take it then that the pre- 
sent levels of the land are their natural 
levels and have not been interfered 
with by defendants. It is reasonable 
further to infer that, in such circumst¬ 
ances, defendants would raise the better 
crop of tlio two, and did substitute co- 
coanubs for paddy because the lie of the 
land was better fitted for cocoanuts than 
for paddy. The planting of such cocoa- 
nuts would then be an improvement, 
the value of which the appellants de- 
lendants are entitled to recover. The 
figures of compensation are, as valued 
Dy the commissioner Rs. 43-10.10 to de- 
endanb 4. and Ra. 66-5-6 to defendant 
10 for cocoanuts plus Rs. I. 5.3 to 
defendant 10 for one jack tree. De- 

fendants 4 and 10 will get a decree for 
these amounts. These defendants are 

to remove those 

trees, and the decree of the lower Courts 
will have to ba modified here. In 
para (3) of the decree after the word 

improvement " insert “ excluding 
oocoanut and jack tree, w the case of 
defendants 4 and 10 ’• and in par*. 4 the 
figure of Ra. 100 is reduced to Rs. 76 

(Rupees Beventy-five). Time to remove 


other improvements is extended to three 
months from this date. Defendants 7 
and 9 not having appealed, urge that 
I should make a similar award on their 
behalf, but I presume that they were 
content with the decree as it stood and 
refuse to interfere now. The parties to 
this appeal will pay each his and their 
own costs. 

P.R.s./v.s. Decree modified. 

A. I. R. 1930 Madras 421 
Ramesam, J. 

{Cheiinamangalaih Illath) Govindan 
Nambiar and another —Petitioners. 

V. 

{Janala Verihamanna Illath) Kesava 
F adhyan —Respondent. 

Civil Revn. Petn. No. 677 of 1927, De¬ 
cided on 3rd April 1923 from order of 
Disb. Munsiff, Taliparamba, in Misc. 
Petn. No. 691 of 1926. 

Civil P. C., S. 115—Refusal to correct 
pure arithmetical error—Order is revisable. 

When there is a mistake purely of an arith¬ 
metical nature, Court cannot refuse to correct 
it matter is not one of discretion and 

the High Court will, therefore, correct the same 
m revision: 3 M. L. IT. 439 and yl./. R. 1925 
All. 187, Dist. [P 421 C 2] 

P. Govinda Menon —for Petitioners. 

0. T. G. Nambiar —for Respondent, 

there is the smallest 
possibility for saying that we do nob 
know where the mistake lies, this is 
nob a case to be taken in revision. Bub 
on the plaint and on the judgment, 
there is no scope for saying that we do 
nob know where the mistake lies. The 
mistake lies on the person who did the 
arithmetical work, District Munsiff or 
another. The mistake is purely an 
arithmetical error and to refuse to 
correct it is sheer arithmetical laziness 
The case of Pitchayya v. Subba Rao (ij 
does not help the respondents. That 
was nob a case of arithmetical error and 
where the decree is in accordance with 
the judgment in such a case, there is no 
reason.to amend. In the case of Kishori 
Mohan v. Chhanga Lai (2). tb 6 r 0 was an 
appeal, a final decree and complete exe- 
oution of the decree and as a matter of 
discretion, the amendment was refused 
There is no discretion in this case as 1 
already pointed out, I allow the petition 

2 Es. 837-8 for, 

if he had 

/i\ 3 M. L, W, 493=34 I O 707 -- 

(S) A. I. R. 1925 All, 187=17 All 44 
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hcendiliKrMit, woiiltl 1)0 a-ititled to the 
ol Civil It 'vir^ion L’otition. In tho 
circuiii'tance-:. r,iiGrc will he no order as 
to costs. 

r.R.s./v.s. Ordi r n conJi'-glii. 
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SCNDAKAM CHr.TXA'. J. 

(S'//) I'hi'lt Sivnpral-fi'ia Pan- 

fhra S'ovuulhi — rUintil't -Appellaafc. 

V. 

So;)(I-/<?/<»/ 7 arnm PilJai alul othcrs — 
Dcfond in Is—lljspondents. 

Seco I'l Appoil No. tU ol' 1920, Deci¬ 
ded on -jrd Septemhor from decree 
of Sith-.Iiihgc, .Mayavaram, in Appeal 
Suit No. ;jL of lO'Jd. 

Religious Eidovmenis — Mult — Per¬ 
manent lease b)’ Matadhipalhi of general 
miitt property Is valid for lifetime of 
grantor though not for benefit of mutt. 

A pi.Mm;in nt loas-3 by tho Mitadliipiti (boacl 
of a Miitij of pro .orty forming part of tho 
gouor.il cndi.wnients of the Mutt and not grant 
on any specific trust is valid for the lifetime 
of the gr tutor, oven though the grant is not 
shown to he for any benedt or necessity of the 
mutt : (Ciise Lo,w Diacn^seil). [P 424 C l] 

T. V. liamanatka Aiyar—iov Appel¬ 
lant. 

V. Balasiirnlaram hje )—for Respon¬ 
dents. 

Judgment. — This second appeal 
arises out of a suit filed by tho plaintiff- 
appellant for tho recovery of possession 
of the plaint mentioned manai, together 
with arrears of rent, from the defen¬ 
dants, to whose ancestor this site was 
granted by the plaintiff under the re¬ 
gistered lease deed Ex. A. It is dated 
3rd July i898. The plaintiff’s case is, 
that lie is the head of Sivaprakasa 
Swaraigal Mutt, that the suit property 
which is situated in Madappuram 
village belongs to the aforesaid Mutt 
and that it was leased out to the father 
of defendants 1 to 3 who took it for 
erecting a house thereon for his occu¬ 
pation. Plaintiff’s claim was resisted 
by the defendants on several grounds. 
It was urged that the lease granted by 
the plaintiff was a permanent lease, 
that no default was made in the pay¬ 
ment of rent, that the plaintiff's suit 
was barred by iimitatiou and that in 
case of eviction a sum of Rs. 1,000 
should be paid as compensation for the 
house built on the suit site. Both the 
lower Courts have found that the lease 
granted under Ex. A was a permanent 


lease. The lower appellate Court has 
found that this permanent lease was 
not granted for any benefit or necessity 
of tiio Mutt, but, on a consideration of 
the ease law on the point, held that 
the lease in question is good till the 
end of tho plaintiff’s lifetime, whatever 
may be the binding character of it so 
far as the plaintiff's successor is con¬ 
cerned. In this view the learned Judge 
dismissed the plaintiff’s suit, confirming 
the decision of tho first Court. 

In this second appeal, the main con¬ 
tention urged before me is that the 
lower appellate Court is wrong in hold¬ 
ing that the permanent lease under 
Ex. A granted by the plaintiff is valid 
for his liletime. In order to decide this 
question, a brief review is necessary of 
the decisions which have dealt with 
the true status and position of a 
Matadhipathi or the head of a Matt 
and his powers of alienation over the 
properties belonging to the Mutt. This 
question has been no doubt the subject 
of several decisions, but the real diffi¬ 
culty consists in understanding the true 
import thereof, on account of some pas¬ 
sages in the several judgments contain¬ 
ing observations which may at first 
sight seem to be difficult of reconcilia¬ 
tion. In the case reported in 
puma Thirtha Sxvami v. Vidyanid » 
Tirtha Srvami (l) there is a very 
learned and exhaustive discussion o 
this question, and the opinion 
by both the learned Judgesisthat 
head of a Mutt is not a mere 
the dharmakartha of a temple, bri 
has an estate for life in the 
endowments of tho Mutt 
lute property in the income 
from offerings, subject °.;.„ 

burden of maintaining the insti o 
The Matadhipathi is considered tooa 
a beneficial interest in the nsu 
and the surplus income 
which he could dispose of^ at ^ 

In the judgment of the Privy J* , 
in Srinivasachariar v. EvalapP^ , 
liar (2), which was delivered ^ . 

Shaw, the distinction which was 
nized in the casn in 

Thirtha Swami v. Vtdyantdhi 
Siuami (l) between the 
and the dharmakartha^o ^jUg!^ 

(1) [1.-04J 27 Mad. 435=14 

(a) A. 1. R. 1922 P. 0. 325=»45 
I. A. 237 (P.O.). 
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temple is refoned to with approval, 
and the particular passage at p. 581 is 
as follows: 

"The position of dhirmakarfch^ is not that 
of a sbehait of a religions institution, or of 
the head of a Jfutt. Those functionaries 
have a much higher right with larger power 
of disposil and administration, and they 
have a personal interest of a beneficial 
character." 

The question came up for decision 
again in this Court and was referred to 
a Pull Bench : vide Kailasam Pillai v. 
Nataraja Thambiran (3). According to 
the opinion of the Full Bench, it could 
not bo predicated of the head of a Mutt, 
as such, that he holds the Mutt pro¬ 
perties as a life-tenant or trustee, but 
the question must be determined in 
each case upon the conditions on which 
they were given or which may be in- 
ferred from the usage and custom of 
the institution. That even the l>ad of 
a Mutt would be a trustee with res¬ 
pect to any particular property shown 
to have been granted on specific trust, 
whereas with respect to the general 
assets of the Mutt he would be a 
Sort of beneficial owner and not a 
mere trustee, is to be carefully kept in 
view in order to avoid confusion. This 
distinction has been ‘recognised by 
Wallis, J., (as he then was), as would 
appear from the following observation 
on p. 280 of the aforesaid Full Bench 
decision : 


My answer is that heads of Mutts cann( 
be regarded as trustees of Mutt oudowmon 
except in so far as it tnaj be shown that an 
particular endowment was granted to them o 
trust. It is unnecessary to discuss anyothi 
questions, but I desire to say generally that s 
at present advised I see no reason for difierin 
from the conclusions arrived at in Vidiic 
Pnian'iT\rthaSii}amiy. Vidyanidhi Tir'th 
bwami ( 1 /, as to the position of the head of 
Mutt with regard to Mutt prop>rtics as t 
which no specific trust is established in th 
manner already mentioned." 

In Uuthummier v. Methanitk 
Sn,am„ar (4), the position of the hen. 
0 a Matt has been held to be not tha 
of a tenant foi- life, but he is in a certaii 

sense owner in a tee simple, though i. 

many respects he has only the powers o 
a tenant for life. It was also state, 
that an alienation by him would be ana 
logus to an alienation by a Hindi 
widow. The same question arose 


Wn^^83 Mad. !i65=5 1. 0. 4=19 M.L 
(*) [1915] itB M^d. 856=25 M. L. J. 393 = 

I.0.694=(1913)M. W. N. 581. 


consideration in a case which wont up 
to the Privy Council whoso judgment 
is found in VUi/a Varutki v. Uaiusami 
Afiyar (5). In that case, an oKliaustive 
review of tlie afi)resai;l decisions, as 
also other decisions, has lioon made and 
the final conclusion arrived at hy their 
Lordships is tiiat the permanent lease 
granted by the Mathadhipitlii over a 
part of the general i>roporbyof the mutt 
could enure only for the grantor’s life¬ 
time and would be good till his deatli 
and would not bind his sucoessoi'. In 
that case, the finding of both the Coui ts 
in India was that the lease was nob 
made for necessity and that the land in 
suit was part of the general properties 
of the Mutt, not being subject co any 
special crust. On the basis of this find¬ 
ing of fact, the ultimate conclusion of 
their Lordships in that case rests. In 
dealing with the Full Bench decision in 
Kailasavi PUlai v. Nataraja Tkamhi- 
ran (3) their Lordships state thus at p. 
845 of Vidtja Varuthi v. Balusami 
Ayijar (5) : 


All three Judges agreed in thiukiogthafc if 
any specific property was specifically entrusted 
to the head for specific purposes, he might be 
regarded a ‘ trustee ‘ with regard to that pro¬ 
perty ; but that in thi absance of auy such 
evidence, the supjrior was not a trustee in res¬ 
pect of any part of thu* eodowment.” 

To the same effect is the view taken 
in Mutku^amier v. Methanithi Stvami- 
yo^r (4), which was aUo considered by 
the Privy Council. As I have observed 
above, the land which was granted by 
the head of the mutt on permanent 
lease having been found to be part of 
the general endowments of the Mutt, 
and not to have been granted on any 
specific trust, tha position of the raahant 
with respect to the land leased was 
taken to be not that of a me'e trustee, 
but his position would be different, as 
stated in Kai'asam Pillai v. Nataraja 
Thambiran (3) and Muthuswamier’s 
case ( 4 ) referred to in tha previous dis- 
cussion. Now, the final conclusion 
arrived at by the Privy Council in that 
case, as stated in the following passage 

found on p. 855 (of 44 JUad,), would be 
intelligible; 

He was let into possession by mabant No 
1 under a lease which purported to ba a n-'rma- 
nenfe lease, but which under the Uw^couJd 

lifetime Accor i- 
the well settled law of India iZlt 
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from tho ques^ticn of necessibv, which does not 
hero arise) a inab:ui5 is incompetent to create 
aiiv interest in ri'sp.-ct of the llutt property to 
enure beyond his life." 

T!io aforesaid dictum of tlie Privy 
Couucil in accordance with what their 
LorJships have stated to be the settled 
Uvr, is in my opinion clearly applicable 
to the present case. In the plaint, the 
suit land is simply referred to as belong¬ 
ing to the Mutt, of which the plaintiff is 
the head. This land is treated simply 
as part af the general properties of the 
Mutt. There is absolutely no allegation 
in the plaint tiiat the suit land is one 
granted to the head of the Mutt (or any 
specilic purpose on a specific trust. As 
pointed out already the permanent lease 
in question granted by the plaintiff as 
head of the Mutt in respect of the suit 
land which is only part of the general 
properties of the Mutt, would therefore 
'enure for his lifetime and would be 
good to that extent. In the face of the 
clear pronouncement of -the law by the 
Privy Council in Vidija Varuthi's case 
(o), on p. 850 (of 14 Mad.) the conten¬ 
tion of the learned advocate for the 
appellant is unacceptable. If the dis¬ 
tinction between the position of the 
head of a Mutt as regards any property 
shown to have vested in him on specific 
trust for a specific purpose, and his 
position as regards the general endow¬ 
ments of the Mutt, be carefully kept in 
view, there would be no confusion, in 
the matter of deciding bis powers of 
alienation. As regards a property of 
the former kind, he would only be a 
mere trustee and as such an absolute 
sale or a permanent lease effected by 
him would be utterly void. The oases 
relied on by the learned advocate for 
the appellant in support of his conten¬ 
tion that the permanent lease in question 
iu the present case is void, seem to me 
to relate to alienations made by a trus¬ 
tee of an idol or any religious or chari¬ 
table institution, or a dharmakartha or 
manager of a temple, or a mutawalli of 
a wakf who is only a trustee or manager: 
vide i^agendranalh Palit v. Rabindra 
Nath Deb {Q), Sena Pena v. Chooka- 
lingam{l),Yasim Sahib v. Ekambara 
Ayyar (8), Sivastvami Aijyar v. Tiru- 

( 6 ) A. I. R. 1926 Cal. 490=53 Cal. 132. 

(7) [1904] 27 Mad. 291=311. A. 83=3 C.W.N. 

515 (P. 0 ). 

( 8 ) [1919] 37 M. L. J, 698=54 I. 0. 497 = 10 

M. L. ^Y. 672. 


viudi Chettiar (9), Gajendra Nath Dey 
V. Ashraf Eussain (10) and Rama 
Reddy v. Rangadasan (ll). In such 
cases, it was held that the alienation 
would be void. But the principle of 
those decisions cannot be applied to the 
head of a Mutt in respect of an aliena¬ 
tion made by him of any part of the 
general endowments of the Mutt, as to 
which he is not a mere trustee but a 
functionary having a much higher right 
with larger power of disposal and ad. 
ministration and a personal interest of 
a benefieial character, as observed by 
the Privy Council in Srinivasachariar 
V. Evalappa Mudaliar (2) (p. 581 of 15 
Mad.). In the case of an alienation 
which would be void ab initio, the alie¬ 
nee usually pleaded adverse possession 
and limitation, bub that plea prevailed 
in some cases and not in others. For 
instance, in the case reported in Rama 
Reddi v. Ranga Dasati (11), the view 
taken was that though the alienation 
was void, the possession of the alienee 
would not be adverse to the trustee who 
granted the permanent lease nor to the 
idol (the juridical person) which most 
be deemed to be in perpetual infancy. 
It is unnecessary to discuss the question 
of limitation in the present case, as 1 
have held on the authority of the deci¬ 
sions referred to above, that the piain 
mentioned lease will hold good for the 
lifetime of the grantor (the 
If the lease is good for the plaintius 
lifetime, the possession of the lessee 
cannot be adverse as against 
plaintiff. 

Some stress was laid on the 
lant’s side on the observations of ® 
Lordships of the Privy Council in 
Pillai Maracayar v. 

Chettiar (12), ab pp. 332 and 353 I 

Mad.). But that case related to * 

alleged alienation of the property 
Hindu temple by the trustee t e 
However, there are general -liqh 

on p. 352 to the effect, that the po^ 
of the shebaib, the manager or 

of a temple as regards the power 
with the endowed lands of 
is analogous to the position of® , -gd 
of a Mutt to deal with the e 


v9) A. I. R 1930 Mad. 405, 

10) A. I. R. 1923 Oal. ISO. . 543 . 

11) A. I. R’ 1926 Mad. 769=49 3 - 5 ! 

12) A. I. B. 1924 P. 0. 65=17 Mad- 
T. A. ft3 fP. 0.1. 
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lands of a mutb. Ib is sbabod bhab ex¬ 
cept in a case of unavoidable necessity, 
they have no power to sell or mortgage 
the endowed property or grant a perma¬ 
nent lease thereof. After making these 
observations, their Lordships proceed to 
state that the law on this subject is 
well established, quoting among others 
the decisions of the Privy Council, in 
Abhiram Goswami v. Shyam Oharan 
Nandi (13), and Vidya Varnthi'i case (5). 
But in these two cases, the alienation 
made by a mabant or head of a Mutt 
was nob held to be void ab initio, but 
was held bo be good for the lifetime of 
the grantor. What was specifically 
decided in Vidya Varuthis case (5) and 
Abhiram Goswami’s case (13) with the 
recognition of the distinction between 
the position of the head of a Mutt in 
respect of specific trust property and his 
position in respect of the general pro¬ 
perties of the Mutt cannot be deemed 
to have been abrogated by the general 
observations made in Naina Ptllai v. 
Eamanathan (12). 

For all the foregoing reasons, I am of 
opinion that the plaint mentioned lease 
will enure for the lifetime of the present 
plaintiff, the grantor, and will be good 
till the end of his lifetime. The present 
suit brought to eject the defendants is 
therefore unsustainable. In the re¬ 
sult, the Second Appeal fails and is dis- 
missod with costs. 

_P^.S./v.S, Appeal dismissed. 

(13J [L903] 36 Cal. 1003=49'l. C. 449=360. 

148 (P.C.). 
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SUNDABAM ChETTY, J. 

Subba Defendant 1—Appel- 

lant. 

V. 

aenr“’’‘‘ - Respon- 

Second Appeal No. 1431 ot 1925, Deoi- 
ded on 13th Auguat 1929, against 

decree of Second Addl. Sub-Judgef Ma- 

dura, m Appeal Suit No. 74 of 1924 

(.) Tr.e.f.r ol Properl, Act, S. 54-S.le 
in favour of minor u not void^Minor. 

A Bile deed is not void by reason o( its 
hav ng been exeonted in favour of a person 
While he was a mioot; 40 Afai. 808, Foil 

do facto guardian is valid. 

of a sale deed by the ma- 
«rn»i unole of a claimant who was an orphan 


and who had uo agnatic nialo relations for 
registration on behalf of the claimant as liis 
guardian is valid. [P 426 G ‘2j 

K. V. Krishnaswamy Ayyar and A*. 
V. Srinivasa Ayyar—iov Appellant. 

B. Sitarama Eao and C. V. Ilariliara 
Ayyar —for Respondent. 

Judgment. —This second appeal ari¬ 
ses out of a suit biouglit by the plain¬ 
tiff-respondent to recover possession of 
a small plot of land on payment of a 
sum of Rs. 100 to the defendant (appel¬ 
lant) by way of redemption of an obhi 
(usufructuary mortgage) held by liim. 
The plaintiff’s claim to the suit land is 
based upon the registered sale deed 
Ex. A. His claim was resisted by de¬ 
fendant 1 on several grounds which 
necessitated an elaborate trial and a 
good deal of arguments before the lower 
Courts. In this second appeal, they have 
filtered down to two main contentions 
which alone have been strenuously 
argued before mo by the learned advo¬ 
cate for the appellant. They are: (l) 
that the sale under Ex. A is invalid as it 
was execute! in favour of a minor, and 
(2) that this sale deed is invalid, as it 
was not validly presented for registra¬ 
tion before the Sub-Registrar. 

Before proceeding to discuss the ques¬ 
tion of law. a brief reference to the 


concencs oi Jix 


aiiu buuio ieievauD 


---V A W « w •-* V 

facts would be.sufficient. The plaintiff 
was a minor of about 16 years of 
age at the time of the execution cf 
Ex. A. This sale deed was executed 
in his favour without being described 
as a minor represented by any guar¬ 
dian. As regards the particulars of the 
amount received by the vendors in res¬ 
pect of the sale, the document recites 
thus: 

The amount settled with you In respect 

of your discharing the debt duo on the mort¬ 
gage executed already on 23rd April l?r2, to 
Meyyappatti-Sara Subba Reddi by No. (1) out 
of US in respect of the undermentioned pro¬ 
perty is Rs, lOOj the amount received by us as 
advance after settling the sale in the month of 
Ani last is Rs 55j the amount received by us 
in cash this day in the presence of the Sub- 
Registrar of Kalliudi ia Rs. 345—total Rs 500 
for the three items. Wo have this day sold 
to you the undermentioned property for the 
aforesaid sum. You shall henceforth enjoy the 

It is in evidence that the plaintiff 

was an orphan having no agnatic male 

relations and his affairs were managed 
by his maternal uncle and father-in-law 
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Nai;'i iliMi (T. W. l). U was 1'. W. 1, 

w!io tiisc into an oral agree 


111 ’ nt, !iir sit(; in ro- j'Cct of the suit lan’l 
wit!) ilei’nirhuits - aii'l •]—settle'l the 
torni'^ of rl)-; and also paid an ad- 
aviu'f of U-. ')■). A-i found hv the lear- 
M’.'il III Igi', thoie is no douhb that the 
prior oi il a'piv'inont fir salowiscii- 
ii'i'od into no'< hy t!io jdaintilT l)ut oy 
his in il'.o iiil uncle and gLi.irdian P. W. I 
on li!s !‘-,dialf. A portion of the sale 
amount, n.imily \U. o') wxs also paid 
oven I’efoio Lh-* elocution of the s ile deed. 
Out of tlio li^il.inC’.', a simq of Rs. 
was iin Icrstood to he I'li l in tho pre¬ 
sence of tho Sul.-Registrar at the time 
of the rogi-'tration of the deed as ad¬ 
mitted hy P. \V. 1. This sum, however, 
treated as having been paid at the time 
of the execution of the sale deed, as 
would appear from the recitals therein, 
adverted to ahovo. The remaining sum 
of Hs. 100 which was to he paid in 
disdiarga of defendant I’s mortgage 
was also treated as another item of con¬ 
sideration that passed to the vendors. 
Thus, according to the recital in Ex. A, 
there was no contractual obligation 
outstanding in favour-of the vendors, on 
tho performance of which alone tho 
title bo the property should pass bo tho 
plaintiff. There is also tho further fact 
borne out by the evidence that the sum 
of Rs. m was even tendered before the 
Sub-Kogistrar for payment, but the 
vendors declined to receive it: (vide 
Exs. B and C), This tender and the 
improper refusal tantamount to tho per¬ 
formance of the obligation to pay the 
consideration by the plaintiff, even 
before the registration of the sale deed. 
Otherwise, it would be allowing one to 
take advantage of one's wrong to pre- 
judico the rights of another. 

That a sale in favour of a minor is 
ipso facto void is a dictum which is no 
longer good law. The decision in Na- 
vakoti Naraijana Chettij v. Logalimja 
Chetty (i) has now been overruled by 
the Pull Bench in Baghava Chariar v. 
Srinivasa liaghava Chariar (2). In that 
case, the question was discussed by the 

learned Judges at some length and the 

principles applicable to a sale or mort- 
gage in favour o f a minor have been 

(1) [1910] 33 Mid. 31-2=19 M. L. J. 752=4 
. , } C 333=7 M. L. T. 233. 

J- 575=86 

I. 0. 92i—(1916) 2 M. W. N. 863 (F.B.). 


succinctly stated by Srinivasa Ayyan- 
gar, J., at p. 336 as follows: 

“A transfer caaiiot be void unless fa) the 
transforrT is iucompotent to transfer or the 
transferee is incompetent to hold tho property, 
(b) tlio trinsfer is conditional on the pissing 
of ooiisidervtion and the consideration did not 
pi'S. (c) tho transfer is part of a transaction 
in which tho trinsfer is made in consideration 
of covenants or contracts to he performed by 
tb5 trxnsfereo and the transferee cannot be 
co.iinellc’l to perform them.” 

lu tho present case, there is no good 
ground for holding that the transfer 
under Ex. A is void, as it does nob come 
under any of the three categories men¬ 
tioned above. This is clear from the 
facts and circumstances of this case re¬ 
ferred to in the previous paragraph. 
Mr. K. V. Krishnaswamy Ayyar for the 
appellant urged that every act to be 
done by the plaintiff must have been 
performed before the execution of the 
sale deed and that otherwise the sale is 
invalid. If it is established that the 
title bo the property should nob pass in 
spite of the registration of the sale deed 
unless certain acts are done by the 
vendee prior to the execution of the 
sale deed, there will be some force in 
this extreme contention, bub no such 
case iias been made out. On the otherj 
hand, applying the principles enunciated 
ill the aforesaid Full Bench decision^ 
I am satisfied that there is nothing to! 
vitiate the sale under Ex. A by reason 
of its standing in favour of a minor. Iti 
is unnecessary bo labour this point far¬ 
ther, by referring bo some other deci¬ 
sions quoted during the arguments. 1 
agree with the lower appellate Conrt 
thab bhe sale deed Ex. A is not void by 
reason of its having been executed m 

favour of the plaintiff while he was a 
minor. 

Coming now to the second point, W0 
have to see whether Ex. A 
sented for registration according toS. J . 
Registration Act. Under Cl. (b) of to* 
section the representative of a claim*o 
under the document may present it oj 
registration. S. 2, sub-Cl. (x), states J a 
“representative” includes the Soai'OJ* 
of a minor. In the present case, 
evidence shows that P. W- U 
maternal uncle of the plaintiff woo w 
an orphan and who had no 
relations, presented the sale 
registration on behalf of the plaiotj 

his guardian. That he was the de * 

guardian of the plaintiff looking ^ 
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ihis properties is established beyond 
doubt. The lower appellate Court has 
carefully considered this question in 
paras. 25 and 26 of its judgment and 
I fully endorse the view therein ex¬ 
pressed. It is contended on the appel- 
‘lant’s side that the word “guardian” 
used in S. 2, Cl. (x) should be deemed to 
be either a de jure guardian or a natural 
guardian recognized by the Hindu Law. 
The powers of a de facto and a natural 
guardian seem to be the same for all 
intents and purposes and there is no 
good basis for holding that the legisla¬ 
ture intended to exclude a de facto guar¬ 
dian while using the term “guardian” 
in a comprehensive sense, as coming 
under the definition of “representative.” 
Id the chapter on Guardianship in Tre¬ 
velyan’s Hindu Law, 2nd Edn., it is 
observed on p. 215 that the Hindu Law 
prescribed a succession to the right of 
guardianship, failing the father, and 
the mother. Id the absence of the elder 
brother and some other paternal rela¬ 
tions, the maternal kinsmen were pre¬ 
ferred in order of priority. That being 
so,P. W. 1 being thematernal uncle, 
would be a natural guardian or at least 
one who is competent to act as his 
natural guardian : vide the decision of 
the Privy Council in Venkatappayya v. 
liajah Nayani Venkata Banga liov> (3). 
In my opinion the presentation of Ex. A 
for registration by P. W. 1 is not 
vitiated by any legal flaw. In this con¬ 
nexion I may also observe that any sup¬ 
posed defect in the original presentation 
has been cured by the re-registration of 
the sale deed according to the provisions 
of S. 23 (a), Registration Act. It is 
clear Jrom the affidavit filed by the 
plaintiff (respondent) at the time of the 
hearing of this second appeal, that the 
sale deed Ex. A has been re-registered 
under 8. 23 (a). This has retrospective 

effect and the defect, if any, in the ori. 

ginal presentation has been cured. 

The two main objections to the vali¬ 
dity of Ex. A having failed, the decree 
of the lower appellate Court is con6rmed 
and this second appeal is dismissed with 
costs. 

p.r.s./m.n. Appeal dismissed. 


19) A. I. R. 1929 P. C. 24=59 Mad. 175=56 
I. A. 21 (P.O.). 
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Venkatasudiia K^o and Madhavan 

NAll!, .IJ. 

Konrlahi Aiyor, jr. —I’cLitioncv — 

Appellant. 

Letters Patent Appeal No. 103 of 
1929, Decided on 23id October 1929, 
from order of Jackson, •!., D;- 4lli Octo¬ 
ber 1929, in Civil Misc. Poln. No. 
4152 of 1929. 

Letters Patent (Madras), S. 15 —Order 
dismissing stay application in second ap¬ 
peal—Letters Patent appeal does not lie 
over such order. 

Wh'M’e nn application to the High Couit 
for stay of execution could not have Lo’ li 
made independently of and apart trom tlio 
second appeal pondiug, ic is thonppellate juris¬ 
diction of the High Oour'' that is invoked, 
and the oi'der of dismissal of application is 
made in oxerciso of that jurisdiction ; over 
such an order Letters Patent appeal under 
S. 15 does not lie : IlarUck'nlran Jaijnilcc v. 
Loh eno Palnail,-, S, R. 12731 oj 1928, Rel. on : 
A. I. R. 1.'23 Mad. ICO, Ref. [P 423 C 1] 

K. r. Venkala^iibraynania Iyer and 
P. N. Appiisami Ayer —for Appellant. 

Judgment.—This is a Letters Patent 
appeal from the judgment of Jack- 
son, J., and the question is, does the 
appeal lie? There was a second ap¬ 
peal 6led ; in that an application was 
made for stay of execution of the decree 
of the lower appellate Court. The ap¬ 
plication was dismissed by Jackson, J., 
and this is an appeal from his order. 

It is on account of the recent amend¬ 
ment of the Letters Patent tliat the 
present question arises. There was no 
certificate granted by the learned Judge 
declaring that the case is a 6t one for 
appeal. Mr. Venkatasubramania Ayyar’s 
contention is this. The order in question 
is not a judgment passed by the High 
Court in the exercise of its appellate 
jurisdiction. The very expression ‘ap¬ 
pellate jurisdiction’, he contends, in¬ 
volves a scrutiny of a proceeding of an 
inferior Court. The order of the High 
Court refusing stay is nob related to 
any order of the lower Court and has an 
independent existence. Moreover, power 
to grant or refuse stay is conferred on 
the High Court by an express provision 
in the Civil Procedure Code. On these 
grounds, he maintains, that the order 
in question was not made by a Judge 
of the Hjgh Court in the exercise of 
his appellate jurisdiction. This con- 
tention involves a fallacy. A similar 
argument was advanced in Sadaka, 


KoNDALU AiYAR, In re. 
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Mu'lammail v. Bcih'.ha Sahib (l) wibli 
leferoiico fco an inborlocubory order in a 
Civil Rovirfion Poticion. Kumaraswami 
and Wallace, JT., made fcbo fol¬ 
lowing observation ; 

“ I'is iliitionli to s?o bow thor-j can be any 
npplicition ,ip\rt from tin Civil Revision 
Potitim liiel in tho High Cjurt as a pirty 
could not without filing a Civil Revision Peti¬ 
tion in the High Court, ask for stav of execu¬ 
tion of tho decree in the lo'.ver Court.” 

I Tbeso remarks apply to tho present 
case. Tho application to the learned 
,Judge could nob have been made in¬ 
dependent of. and apart from, the 
|second appeal that w.as ponding. We 
must, therefore, hold that it was the 
appellate jurisdiction of tho High Court 
that was invoked and that the order was 
mado in exercise of that jurisdiction. 
Harischnrlran v. Lolceni Patnaik 

'(2) is a direct case on the point 
and supports our view. Tho appeal is 
dismissed. 

P.R S./'v’.s. Appeal dismissed. 

(l) A. I. H. iu28 .Mad. lGJ=}i Mad. 166. 

(i) 3.R. N j. 12731 of 1923, decided by Rame- 
siui ind Tiruvenkitachariir, JJ. 
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Ramesam and Jackson, JJ. 

P. C. UuthiL C/icfifar-Plaintiff—Ap¬ 
pellant. 

V. 

UanLthanayagam Pillai and others 

Defendants Respondents. 

Appeal No. 96 of 1928, Decided on 
29bh July 1929, against decree of Sub- 

Judge, Madura, in Original Suit No. 38 
of 1927. 

(a) Contract Act, S 74 - Compensation 
not exceeding penalty named is to be 
awarded. 

All that the Act wants a Court to do is to 
award a reasouable compensation not exceed¬ 
ing the penalty named. does not requico 
a Court to separate the process into two parts 
VIZ., compound interest as compensation for 
non-payment of interest only and an addi¬ 
tional amount as compensation for oon-pav- 
ment of principal : 26 Uad, 111 , BUs. from. 

(b) Contract Act. S. 74 - Compound in- 

tyest m general, should be awarded only 
at contract rale. ^ 

themselves have con- 
templatod compound interest that may be 

“reatbut^'?r compound in- 

only at the contract 

i-K terte 


iV. Patanjali Sastriar, and C. 8. 
Pa7na Eao Sakeb-hv Appellant. 

K. V. Sesha Iyengar and T. E. Bama- 
chandran —for Respondents. 

Facts. Suit was brought to recover 
by sale of the hypotheca from defen¬ 
dant 1 personally and from the other 
properties of the defendants, Rs. 6234-5-2 
being the amount due under a regis¬ 
tered hypothecation bond dated 8bh 
August 1913 executed in favour of the 
plaintiff by defendant 1 for Es. 1,500 
agreeing to repay the amount within 
one year with interest at 14 annas per 
cent per mensem and on default of due 
payment, agreeing to pay the entire 
amount then due on account of princi¬ 
pal and interest with compound interest 
at Rs. 1-2-0 per cent per mensem with 
annual rests. The plaintiff claimed 
interest at 14 annas per cent per men¬ 
sem for the Isb year and compound 
interest at Rs. 1-2-0 per cent per men¬ 
sem from the beginning of the 2nd 
year with annual rests as stipulated in 
the bond. 

Ramesam, J.—The learned advocate 
for the appellant has relied on In re, 
Annamalai Chetty v. Veerabadran Ghetty 
(1), and Sundar Koer v. Bai Shan 
Krishen (2), and asked us bo award com¬ 
pound interest at some enhanced rate 
after default. In the 6rst of these 
cases, the learned Judges considered 
that compound interest was compensa¬ 
tion for non-payment of interest only 
and there must be some compensation 
for non-payment of principal. Under 
the latter heading they increased the 
rate from 15 to 24. I am not aware of 
any case in which this method has been 

adopted, or in which the decision has 

been followed. Though the decision 
has been frequently cited before ni0>l 
have never followed it. I now think 
it is necessary to state my dissent fro® 
that decision. All that the Act wants 
us to do is to award a reasonable coffl- 
pensation not exceeding the penalty 
named. It does not require us to sepa¬ 
rate the process into two parts. . 

The case in Sundar Koer v. Ba* 
Sham Krishen (2) is a peculiar case. ^ 
contains two stipulations by 
penalty and two enhanced rates. 

High Court awarded compound inter fl^ 

(1) [1903] 26 Maa. 111. < n T. J. 

(2) [1907] 34 Cal. 150=341. A. 9=5 0. .u- 
106 (P.O.). 



1930 Gnanamma V. Kajaseethaeamachandra Madras 429 


&t the lower enhanced rate and the 
Privy Council -.confirmed the decision. 
The remarks of the Privy Council are 
not in favour of the appellant. I do 
not mean to say that if the Court 
wishes to award compound interest at 
an enhanced rate, it is precluded from 
doing so. All that I am saying is that 
it is not bound to do so. In my opinion, 
when the parties themselves have con¬ 
templated compound interest, that may 
be made a ground of awarding compound 
interest but, in general, only at the 
contract rate, for, compound interest 
gives ample compensation for any kind 
of default. 

I award compound interest at lOi per 
cent (the contract rate) throughout. 
Even if this works out at more than 
what the lower Court has awarded, I 
would not give costs in appeal. Cases of 
this kind are not matters for appeal 
unless the decision of the first Court is 
very perverse. In appeal each party 
will bear its own costs. 

Jackson. J.— I agree. 

P.R.S./v.S. Order accordingly, 

A, 1. R. 1930 Madras 429 

Wallace and Walsh, JJ. 

P. Gnanamma and another —Appel¬ 
lants. 

V. 

Rajaseetharamachandra and others — 
Bespondents. 

Appeal No. 389 of 1928, Decided on 
18th April 1929 against order of Sub- 
Judge, Nellore, D/-27th February 1928 
in E. P. No. 69 of 1927. 

Civil P. C„ O. 21, R. 2—Even agreement 
to adjuBt must be certified—In aibcence 
of certification judgment-debtori cannot 
oppose transfer of decree though in viola¬ 
tion of such agreement. 

Not only an adjastment of a decrao must be 
certified under 0. 21, R. 2 but even an agree¬ 
ment to adjust requires certification. In the 
absence of any such certification of an agree¬ 
ment to adjust, the judgment-debtor has no 
locus standi to oppose the transfer of a decree 
on the mere ground that there was an agree¬ 
ment to adjust by which the judgment-debtor 
was not to transfer the decree. 

[P 429 0 2; P 430 0 1] 

Raghava Bao'-iov Appellant. 

F, V. Venkatrama Iyer and F. Rama- 
natha Iyer —for Bespondents. 

Judgment.— This E. P. No. 69 of 
1927 was put in for recognition of a 
of the decree in 0. S. No. 68 of 
1917 on the file of the Court of the Sub¬ 


ordinate Judge of Nellore. The first 
respondent is the transferee decree-hol¬ 
der. The objections raised by the judg¬ 
ment-debtor to tlie transfer were dis¬ 
allowed and the petition allowed. The 
appeal is against that order. 

The judgment-debtor had filed E. A. 
No. 365 of 192G before tlie District Court 
alleging that there had been an adjust¬ 
ment of the decree. This petition was 
transferred to the Subordinate Judgo for 
disposal and it appears to have been dis- 
posed of at the same time as the present 
petition and adversely to the judgment- 
debtor but the order has not been filed. 

The first point for determination in 

the present petition has been stated by 

the lower Court as follows: 

“Whether the agreement pleaded by the judg¬ 
ment-debtors even if true operates as an adjust¬ 
ment of the decree within the meaning of 0 21 
R. 2. Civil P. C.“ 

In para. 5 of the order the learned 
Sub-Judge says: 

“For the reasons given in my order passed 
on that petition (i.e,, E. P. No. 22 of 1027 in 
the course of which R. A. No. 365 of 1926 was 
put in) my finding on the point No. 1 is in the 
negative.” 

The appellant has neither filed a copy 
of that order nor supplied the other side 
with a copy so that we are not in a 
position to know the reasons stated in 
that order. So far, however, as the 
present petition is concerned the appel¬ 
lant admittedly filed no certificate of 
adjustment and for purposes of this pefci- 
tion we take it that no adjustment 
has been certified. An attempt was 
made to argue that though an ad¬ 
justment must be certified under 0. 21, 
B. 2 if such adjustment is to be 
used as a bar in execution an agree- 
ment to adjust need not be certified. 
We cannot accept this contention which 
would defeat the whole object of 0. 21, 
B. 2. An attempt was made to argue 
that one of the terms of the alleged 
agreement to adjust was that the judg- 
ment-creditor should not transfer the 
decree and that the transfer can be 
opposed on these grounds. Assuming 
for a moment that an uncertified agree¬ 
ment of this sort could be pleaded as a 
bar in execution it is sufficient for the 
purposes of this appeal to state that ne 
such agreement was alleged in the coun- 
ter and it cannot be set up now. 

As stated above, the appellant has not 
chosen to file the order of the Court in 
which his application to have the alleged 
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adiiHtiJV’nl; or aSroenicnfc to aljnst re- 
couni/ol i' i t'C’ ox'-'cu^io'i. 

Wo !ioM t^iit ill ciio ahsenco of a^iv 

certi(ici-o oi aliu-itnisiib the iulg'nont- 

.ilebtoi' ii vl lo;ro to oiinO'^e the 

'ri ui'l'or an 1 on the torms of the counter 
ilvj l) i> I'Ut in, tiic tran-ifer could not bo 

^ Tlio api'oal must I'O <lisinisf5ed with 
costs of Lsb resi'ondent. The traiisferca 
decrco-holdor will, of ooiirso, bo bound 
by any adjustmout recognized by the 
Court on the application in K. A. No. 
ol L9-JI. 

i-,R.S./R.k. .[pneal dismi^<icd. 

A. I. R. 1930 Madras 430(1) 
Jackson, J. 

D. Madar Sahib —Petitioner. 

V. 

Emperor — Op [' ioi\to Party. 

Criminal Rovn. Case No. 617 of 1929, 
and Criminal Revn. Petn. No. 561 of 
1029, Decided on 29bh November 1929. 

(a) Madras District Municipalities Act, 
Sch. 4, R 30—Distraint warrant signed by 
faciiioile stamp is irregular and invalid. 

Wberc an o^iicor lovves a facsirailo stamp of 
his signature behind him. \Yhich the p'ons 
•continue to uso, a warrant is^uol stainpted by 
such facsimile is quite irregular and invUid. 

[V 430 C 2] 

(b) Madras District Municipalities Act, 
Sch. 4, R. 30—Warrant must be issued under 
sign manual—Civil F. C,, S. 2 (20) has no 
application to District Municipalities Act— 
But illiterate may affix mark under Madras 
General Clauses Act, S. 3 <29). 

Under the Distrtet Municipalities Act a 
warrant must beat the signature of the Chair* 
man. Signature must be taken in its accepted 
sense of sign manual. Tbc fact that in 3. 2 
■(20), Civil P.C., sign is used as including stamp 
has no bearing on the Midtas District Muni¬ 
cipalities Act. But if the Chairman happens 
to be illiterate, under S. 3 (29), Madr.as General 
■Clauses Act, he raiy affix his mark. [P 430 C 2] 

(c) Madras District Municipalities Act, 
Sch. 4, R. 31—Distrainer has no right to take 
front door -Accused resisting such distraint 
is protected by rule of self defence and can¬ 
not he convicted under Penal Code, S. 332, 

A distrainer having a warrant bas no right 
to take the front door of a house, and if he 
tbreateus to do so, such a proceeding readers 
the house unsafe calling for immediate defence 
of private property. Further if the accused 
resists such attempts he cannot be said to have 
exceeded his right of self-defence and any 
conviction under Penal Code, S. 332, is liable 
to be set aside : 13 Mad. 518, Foil. [P 4i0 C 2] 

V, L, Ethiraj and S. Ramachandran 
—for Pebibioners. 

K. S. Vasjidevan for Public Prosecutor 
—for the Crown. 

Order .—The two pebibioners have 


been sentenced to three months’simple 
imiivisonraenb and Rs. 50 fine under 
S. 3J2, J. P. C.. for resisting a distraint 
under a warrant purporting to have been 
issued by the Municipal Chairman of 
CudJappah. It seems clear that there 
was no warrant. The prosecution theory 
is that the ex-Chairman left a facsimile 
stamp of his signature behind him, which 
till) peons continued bo use. Of course 
this would ho quite irregular and would 
givo no validity to a warrant. 

tb is clear from Appendix A, Sch. 4, 
District Municipalities Act that the 
warrant must boar the signature of the 
chairman. Signature must be taken in 
its accepted sense of sign -manual. The 
fact that in S. 2 (20), Civil P. C., sign is 
used as including stamp has no bearing 
on the Madras District Municipalities 
Act. The only departure from the gen¬ 
eral rule is that if the Chairman happens 
to bo illiterate, under S. 3 (29), Madras 
General Clauses Act, he may affix his 
mark. Even if the distrainers had a 
warrant they had no right bo do so as they 
threatened, and take the front door of the 
house Queen Empress v. Sahaik Ibrahim 
(1), a proceeding which rendered the 
house, unsafe, and called for immediate 
defence of private property. In the cir¬ 
cumstances I am not prepared to hold 
that the accused exceeded that right 
The conviction is set aside and the fine 
ordered to be refunded. Accuseds’ bail 
is released. 

p.K.s./v.s. Conviction set asid^ 

(1) [1890] 13 Mad. 518. 
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Beasley, C. J. and Cornish, J. 

K. P, Ayyaswami Pathar and another 

—Appellants. 


M. B. By. Manavikrama Zatnon^ 
Bajah and oi/iers—Respondents. 

Letters Patent Appeal No. 132 of 1 » 

Decided on lObh September 1929, » 
judgment of Phillips, J., D/- 29bh P 
1925, reported in A. I. B. h-iei 

(a) Limitation Act, Art* 143-^CJt* 
upon forfeiture of lease by reason o . 
tion—Art, 143 applies and liae fnn 
dale of elienalion. A. I. B- IW 


Bei'ersed. 


Where a claim is based upon a forf 
a lease by reason of alienation of , ® -ijogble 
land and nothing else, the artioW 
for the purpose of limitation 
Art. U3 and limitation 
rom the date of the alienation • ® 
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275 ; 4.I.R. 1922 ilf/Ki. 274 (F.B.) and 15 Mad, 
123 ; 24 C. W . N . lOU, ReL an . (1917) M . W . N . 
419, Bef, A.I.R. 1926 Mad, 849, Reversed. 

■ [P 432 C 2] 

(b) Precedent—Question decided in dif¬ 
ferent ways by same Judge—His later deci¬ 
sion is preferable. 

Where a Judge decides a question in a cer¬ 
tain way and later the same Judge decides 
that very question in a contrary way, his 
later decision may be taken as altoriug his 
former opinion. [P 431 C 2] 

B, Sitarama Rao and P.S. Narayana- 
swami Iyer —for Appellants. 

K. KuUikrishna Menon and P. S. 
Ramachandra Iyer—for Respondents. 

Beasley. C. J.— This Letters Patent 
appeal is from a judgment of Phillips, 
J. in S. A. No. 1520 of 1922. The res¬ 
pondent here was the plaintiff in 0. S. 
No. 26 of 1918 in the Court of the Dis¬ 
trict Muneiff at Alathur. He sued for 
recovery of possession of land from the 
appellants here, who wore the defen¬ 
dants in that suit. The suit, with the 
exception of a small item which was 
decreed in the plaiubiff’s favour, was 
dismissed. The plaintiff appealed to the 
SubordinateJudgeof South Malabar and 
he also dismissed the suit on the ground 
that it was barred by limitation. The 
plaintiff then presented a second appeal 
to this High Court and Philips, J held 
that the suit was ndt barred by limita¬ 
tion and as there were other points in 
the case for determination he referred 
the appeal back to the lower appellate 
Court for decision on those other points 
and any other points that might legally 
arise. He stated that the view of the 
case set out before him did not seem to 
have been pleaded doBnitely in the 
lower Courts and he therefore thought 
that the respondents were entitled to a 
further hearing. The defendants in that 
suit are the appellants here. 

The only question that we have to de¬ 
cide is whether the suit is barred by 
limitation or not. The plaintiff in the 
suit demised the suit property to Krish- 
nan Nair and Kuuju Natr on adimaya- 
vana right on 7th April 1898. In 1900, 
the lessees assigned their right to defen¬ 
dant 1 and the father of defendant 2. 
■ There is a provision in the lease that on 
the expiry of every 12 years a renewal 
fee of Bs. 125 shall be paid by the lessee 
ftud further documents exchanged bet¬ 
ween the parties. The assignees who 
are some of the defendants in this suit 
bronght a suit in 1913 for renewal of 


the adimayavana lease and for the ac¬ 
ceptance of the renewal fee which they 
had tendered to the plaintiff. It was 
held in tliat suit that tho adimayavana 
lease being inalionahle, tlio pliintilt’s 
could not obtain a valid assignment and 
therefore their suit was dismissed. The 
appellate decision in that suit is repor¬ 
ted in Venkatayiri Pattarv. Znm rin of 
Calicut (l). It was there hold that tho 
tenure known as adimayavana or anu- 
bhawam tenure is inalienable under. 
Malabar Law. The Bench in tliat case 
consisted of Ayling and Napier, JJ. But 
a Bench consisting of Ayling and Krish- 
nan, JJ. has later taken the contrary 
view and as Ayling, J. was one of the 
Bench in the Venkatayiri Pattar's case 
(l) his later decision may be taken as 
altering his former opinion. That case 
is Zamorin of Calicut v. Untkat Karna- 
van Samu Nair (2) and it was held that 
this adimayavana tenure is not inalien¬ 
able by custom in South Malabar and 
that the jenmi is not entitled to forfeit 
it on alienation. Evidence of custom 
was called for in tha? appeal and it is 
quite clear from the judgments, that the 
Bencli held the view that a custom of 
inalienability bad not been made out. 
On page 286, Ayling. J says : 

“ fcho oral ovidaaco baa bceo rightly appre¬ 
ciated by the Subordinate Judge and on a sur¬ 
vey of the evidence as to custom, oral and 
documentary, the conclusion is irresistible 
that for tho period to which it relates no legal¬ 
ly enforceable custom of forfeiture on aliena¬ 
tion has been proved.” 

The period to which Ayling, J. refer¬ 
red was the period from 1896 onwards. 
Both the Judges further hold that the 
Subordinate Judge’s finding that up to 
1896 there was a custom of inalienabili¬ 
ty involving forfeiture on alienation and 
that the custom bad since fallen into 
desuetude was unsound ; so that this 
case may be taken as deciding that this 
tenure is not inalienable and that there 
is no custom of forfeiture on alienation. 
Mr. Kuttirkrishna Menon argued before 
us that this decision did not go to tho 
length of deciding that there was no 
forfeiture on alienation. It clearly goes 
to that length and it is the latest deci¬ 
sion upon tho point. In Ayyakuttiy. 
Krishna Pattar (3) a Full Bench decid- 

(1) [1917] M. W^N. 4U=40 I. 0.'769=6 
M. h. W. 114. 

(2) [1920] 38 M. L. J. 275=55 I. C. 880=27 
M. L. T. 111. 

(3) A.I.B. 1922 Mad. 274=45 Mad. 334 (P.B.). 
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eel that ill the case oi lan-l in Malabar 
held ou .= inbliathi brahmaswom tenure 
tiiG iandiorJ lias nn ri^lit of re-entry on 
alienation of the land by the tenant. 
The adinuyavana tenure is similar to 
tlio^intlntlii hrahmiswom tenure and, 
altlioiji’l) the question whether such 
tenure-? are alienable or not was refer¬ 
red to in the Full Bencii, they did not 
think it necessary to decide that ques- 
tion but merely decided tliat tlie land¬ 
lord on alienation had no right of re¬ 
entry. The fact that the earlier deci¬ 
sion, tiiat in Ven^^aliKjiri Pattar s case 
(2) decided that such a tenure was in¬ 
alienable has an important bearing on 
this case because wo have to decide 
what the plaintiff's claim in his suit for 
recovery of nossession was based on. 
For the appellant here it was argued 
that the respondent’s claim was based 
on forfeiture on alienation of the pro¬ 
perty whilst for the respondent it was 
contended that it was based on the non- 
renewal of the tenure at the expiry of 
12 years, that it was only after the 12 
years had expired that limitation com¬ 
menced to run and that this is a case to 
which Art. 14-1, Lim. Act, applies. The 
appellant on the other hand, contended 
that Art. 143 is the article applicable and 
that time commenced to run from the 
date of the alienation and that there¬ 
fore the suit is barred by limitation. If 
Art. 143 is the proper one, then clearly 
the suit is barred by limitation. Phil¬ 
lips, J., however, held that the proper 
article is Art. 144 and that time only 
commenced to run when the possession 
became adverse, namely, after the 12 
years’s lease had expired. He did not 
apply Art. 143 because that article only 
applies to suits to enforce relief claim¬ 
able by reason of forfeiture or of breach 
of condition under a contract, which 
in his view could only apply to suits 
brought against parties who have incur¬ 
red that forfeiture or committed the 
breach. He says : 

ia the present case, the defendants ace not 
parties to the lease deed and have not them¬ 
selves incurred any forfeiture or broken any 
condition in a contract between them and the 
plaintifi." 

In my view, Phillips, J. was wrong in 
thinking that Art. 143 only applies to 
persons who have themselves incurred 
the forfeiture because there are deci¬ 
sions of this Court on Art 143 to which 
the alienee was a party and against 


whom relief was claimed. Such a case 
h Madhavan v, Athi Nangiyar {i). Al¬ 
though it is quite true that in that case 
defendant 1 who was the grantee 
of the demise was the only one of the 
defendants who pleaded limitation, the 
alienee supported the written statement 
of defendant 1. In Motilal Pal 
Choudhry v. Chandra Kunwar Sen {b], 
a lease provided that the lessee was to 
enjoy the land from generation to gene- 
ration for purposes of residence without 
any power of alienation and that in the 
event of such alienation the lessor 
would be entitled to khas possession. 
The lesseo sold the land and the lessor 
sued to recover possession and the 
alienees were made parties to the suit, 
and it was held that Art. 143 was ap¬ 
plicable and the period of limitation was 
12 years and time began to run from the 
date of alienation and not from the date 
when the lessee surrendered possession 
to the transferee. In the case in Zamo* 


rin of Calicut v. OniJeat Karnavan 
Samu Nair (2), to which reference has 
already been made, the suit was to recover 
possession of properties from the per¬ 
sons in possession of them, namely, the 
alienees. This is quite clear from a 
statement of the facts by Krishnan, J. 

at page 277 where he says ; ^ 

" if the difoodante are right in their conten¬ 
tion that no forfeiture was caused by the all- 
cnationa in their favour. 

SO that it is quite clear that the 
alienees were the defendants and it was 
held that Art. 143 applied, that the 
starting point of limitation is the o 
feiture itself and moreover that there is 
nothing in the article about the lessor s 
knowledge of the alienation. The 6®® 
ral scheme of the Act with regar 
Arts. 140 to 144 does nob place any.®? 
limitation as to parties as in i 

of Phillips J. it does. Take, or in • 
ance. Art. 140 which is a claim for pos¬ 
session of immovable property y 

remainderman or reversioner or a 

visee. That must be agamst anyDoay 
who is in possession of it- ^ 

Art. 144. Also 142. Art. 143 it appee^ 
to us is not limited to those ^ 
committed the breach also 

which has entailed forfeiture . uy 

includes those who are entail 

reason of the alienation ^bioo m 7 
forfeiture. On that yoj pLl^^ 

(4) [1892 15 Mad. 123=2 » 

(5) [1920] 24 0. W. N. 1064-601. 
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opinion that Phillips, J. was wrong. But 
1 have still to consider what the plain¬ 
tiff, the respondent here, based liis claim 
upon. The plaint in the suit sets out in 
para. 2 all the details of the grant. It 
includes at the end, it is quite true, the 
provision with regard to Che renewal'at 
the expiry of 12 years. Then para. 3 
says ; 

" tho adlmayavana right holds good for it- 
teramkandath tarwad only and it c.antiot bo 
alienated and if it is alii-nated, tho tarwad for¬ 
feits right by the alienation and then the 
plaintiff obtains a right for rodemptiion of tho 
itoms.” 

Then in para. 5 it states as follows : 

As tho adimayavana right which was held 
by Itteramkandath tarward was alien vted in 
favour of the defendants it has lapsod and 
it has been BO declared by the High Court 
decree aforesaid ” 

and in para. 6 : 

“ it was only by the aforesaid suit in 0. S. 
No. 148 of 1913 that the plaintifl’s predecessor 
in sthanam became aware of the alienation of 
the right held by Itteramkandath tarwad. 
There was no occasion previous to that of 
knowing the fact of the alienation.” 

This is an attempt by the plaintiff to 
get over the bar ot limitation by plead¬ 
ing ignorance of the alienation until a 
subsequent date though in law igno¬ 
rance would not prevent time running 
against him. Taking the plaint by 
itself, it seems to me to claim to re¬ 
cover possession of the property because 
of the alienation by the original gran¬ 
tees but tho matter is made more cer¬ 
tain from the issues framed in that 
suit. They were as follows : 

“ (1) What is the nature of the grant in 
favour of Krishna N.air and Kunju Nair ? 2) 

Has the holding baeo forfeitoi by reason of 
the alienations alleged (3) If so, has the 
plaintiff any right of re-entry ? (4) lias the 
plaintiff wa ived bis right to enforce the for¬ 
feiture, if any ? (5) Is tho suit barred by limi¬ 
tation ? (6) Is the price of pad 1y claimed cor¬ 
rect ? (7) Is the suit bad for want of first de¬ 
fendant's alienees as parties defendant ? (8) 
To what relief is the plaint entitled ?” 

There is no issue there as to a right to 
recover posseBsion on non-renewal. The 
suit was fought out in the District 
Munsiff’s Court and in the Subordinate 
Judge’s Court on the footing of forfei- 
ture by alienation. It is true that some 
of the defendants themselves pleaded 
adverse possession which would be 
Art. 114. But the case contended for 
by the plaintiff, the respondent here, in 
the trial Court and in the lower appel¬ 
late Court was one of forfeiture on 
alienation and we are satisfied that it 
1930 M/65 


wajj the decision which ho had got in 
his favour in Vc>ikata[]iri Patla>'s ciso 
(2) and the view t iicen by bliat Court as 
to the custom ot inalienability of sueii 
a tenure thit eneJiled him to file his 
suit and cliim that, a- the i'rni»eity had 
been alienated, ho was entitled t;o pos¬ 
session of it ou the gii'uiiil of forfeiture. 
The Subordinate -rudoo i,.uud that, as 
the tenure was deterinini-.'! l.y foi feitiiro, 
the plaintiff, the respondout hei'a wa- 
entitled to resiiuie tho proper'J-'- : out 
witli regard to tho t|uestiuii of limita¬ 
tion he held that as the alienation tuok 
place in 1900 the forfeiture was iucui - 
red then and, as the suit was in.stitubed 
more tlian 12 years after that it was 
clearly barred by Art. 143, Lim. Act. 
The case presented in the second appeal 
was, in my view, a totally different 
case to that in the lower appellate 
Court an i the District Miinsiff’s Court 
and we are cleaily of tho opinion that 
no such claim as is now pub forward, 
namely, that of a right to possession.on 
.account of non renewal of the tenure at 
the expiration of 12 years was over in 
contemplation. I am of the view that 
the respondent siiould not be allowed to 
pub forward a totally different case bo 
that upon which the suit was fought in 
the lower Courts. His plaint is quite 
clear and the claim is based upon a 
ferfeiture by reason of alienation and 
nothing else. In tliis Court we intend tc 
confine ourselves to that claim. The 
article applicable is clearly Art. 113 
and limitation commenced to run from 
the date of the alienation. In my view, 
the respondent’s claim in the Court bo- 
low was clearly barred. It is not neces¬ 
sary for me to express any opinion as to 
whether or nob such tenures are inalien¬ 
able. I merely contend myself witii 
saying that the latest decision upon the 
point, namely, that in Zamorin of Cali- 
cat y.U. K, Samu Nair (2) decided that 
there is no custom in Malabar against 
alienation. The Letters Patent appeal 
is therefore allowed with costs to appel- 
lant only. One set />( costs. Cross-ob- 
jections allowed without costs. 

Cornish, J. —I agree. 

P.B.S./v.S. Appeal allowed. 
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AN.VNi'V\’i:vIN.V Avvar, J. 

{/)((’/,M-; A‘ -■Ui'i'-) S'l-'hj T.nl 

I'lhcr-^ —I l it-' " Api'cll iiu<. 

V. 

liomdii (!dthn:ir. Mo nid}./!- - 

PI vitt‘ lii lu-^pontlonL 
Socoii l A['!>eilX<». IP » of 192’?, Do- 
tu1o(l oil USD Titly l0-2'3, iroji detreo of 
Sub-fii'lg<', f^oith Kaii'ira. in Appoil 
Suit. Xo. 2fi(i of 

(a) Lease —Permanency—Absence of words 
indicating lieredilary nature is important 
circumstance in considering whether lease 
is mulgeni, 

The abspu'.’eof tb' woclv’ " from generition 
to gjuoritiou ’ or “ you or yuur descendants " 
isnn iiniiortant circuiiistaneo to betaken into 
considorati*'.!! in tlr* construction of a leass 
ciaiincd to 1)C a “ ni'.ilgoni ” lovse. 3l .If'id. 231 
and 2G Mad. l")7, /f*'/. IP i35 0 2J 

(b) Trustee - - Perpetual lease of church 
property cannot ordinarily be granted — 
Trustee cannot be presumed to grant it. 

So fir as "Devisthauami” churches an! tem¬ 
ples am roncerned, it is not ordinacity opio to 
the trns'eo to grant psrpetual leases in respoqt 
of the trust nroiHrti.s. and the trus’.o© should 
Qot bo proaurue<i as doing something beyond his 
powers, such as granting a pjrpjtual leas) of 
the trust prop.irbics. 13 C. L. J. 221 ; 31 Afad. 
535 and A. I. R. 1917 P. C. 33, Foil.-, 12 L. W. 
191, Rrf. [P 435 C 2; P 430 G 1] 

(c) Lease—Construction—Duration indefi¬ 
nite-Hereditary interest not specifically 
granted—Lease is not permanent—Only life 
interest passes. 

If a lease b) made to a man for an indofinit;* 
period, it enures, generally speaking, as fat as 
his lifetime, and passes no interest to his hairs 
unless there are words showing an intention to 
grant a hereditary interest. 3 Caf. 210 (P.C.J; 
12 Cal. 117 (P.C.). Rel. on ; S. A. No 15'4 of 
1920 (Mad.) ; 30 C-iL 20 and 883 ; 15 Mad. 
199: 8 Cal, C64 (P. C.): Wood v. Dauie?, (1891) 
C/.P. 50, Pe/. [P 416 0 1] 

(d) Lease—Conitruclion—Words " lessor 
shall not demand higher rent than Rs. 96 ” 
or “ lessee alone shall have right to make 
improvements and not lessor " cannot be 
construed to indicate perpetual lease. 

The clauses in a lease for an indefinite period 
that " the lessor shall not demand additional 
rent higher than Rs. % " or thit " ths lessss 
alone shall have the right to mike improve* 
ments to the exclusion of the lessor "-cannot 
by themselves b] taken to moan that the lease 
is perpetual one. [P 437 C 1] 

(e) Lease*—Construction —Lease for in¬ 
definite period—Costs of improvements 
thrown on lessee —Measure of continuity is 
indicated but not necessarily perpetuity. 

In the construction of a leass for an indefi' 

nite period clauses which throw the cost of 
improvements on the lessee indioate some 
measure of continuity but not neoessarilv net- 
petuity. 43 Cal. 332, Foil. tP 4>7 0 2] 


(f) Adverse possession—Landlord and te¬ 
nant— Permanent tenancy is not acquired by 
mere lapse of time—Permanent tenancy. 

A tentUi cannot, by any amount of declara¬ 
tion an 1 acting on bis part, acquire as against 
she lin llord title by adversa possession to the 
properties covered by the lease and mare laps; 
of time docs not oniblo a tenant to acquire the 
right of a permanent tenant; A.I.R. 1924 
P. C. 65 and A. I. R. 1923 P. C. 205, Foil. 

[P 439 C 1] 

K. Y. Adiga—hr Appellanfes. 

B. Sitarama Rao- for Regpondenb. 

Judgment.—In this case the plaintiff 
{The Roman Catholic Church, Mermajal) 
represented by John Francis Cutinha 
instituted 0. S. No. 404 of 1924 on the 
file of tho District Munsif’s Court, 
Mangalore to eje^t the defendants, the 
Sildhanas, on the ground that the suit 
properties belong to the Church aud 
were lease 1 to the father of defendant 1 
and the grandfather of tbe other defen¬ 
dants in 1858 under Ex. D. The lessee 
died in about 1876 but defendant I who 
is the surviving son and the other defen¬ 
dants who are the grandsons of the 
original lessee, continued in possession 
of the properties paying the rent stipu¬ 
lated in Ex. D. On 2nd October 1923 

the plaintiff gave notice of ejectment 
and the suit was instituted on 13tb July 
19U. The main pleas raised by the 
defendants arc ; (1) that tbe dafendans 
are mulgeni teniots under 
are not liable to be ejected and (2J t e 
they have acquired mulgeni rights ) 
adverse possession. There^ were v? 
subsidiary questions of which one f • 
lated to the amount of rant to whic 
plaintiff would be entitled bom caseo 
is allowed to e.ect the defendants, a 
the other related to the exact 
the improvements to which the 0 
dants may be entitled to if they hiT 
surrender possession of the proper i 

Th<» rights of the parties turn on 
construction to be placed on Ex. • 
Court of first instance construed J 
favour of the defendants i 

the suit for possession. * the 

appellate Court, however, cons 
document in the way sought for 
plaintiff aud his given a decree 
raent. The second appeal 
preferred by defendants 2 to , 
daub I having died and I .Qt is 

true this document. The ig^er 

sat out iu full in para. 7 ci 
appellate Court’s jadgmeob a 
fftllnws • 
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“ Genichit (leas3 do'd) exi’cut’3d by Jujo Sal- 
dhanft ia favour of th; Mirmij-vl Cburoh datod 
22ud August 1853. 

Particulars of tba reub of Rs. 96 iixod for 
Kori bettu laud bail aod bittu comprising six 
Mudies and Bagavat starting with Rs. 80 pay¬ 
able in January 1350 and rising by increments 
*60 as to-reach Rs. 90 in 13>9, besides the yearly 
perquisites. You shall not deruind additio¬ 
nal rent over and above Rs. 03. This term 
shall be void in case any portion of the rout 
should fall in arrears. In casD a new tenant 
should be introduced owing to my default iu 
paying rent regularly or in case I surrender the 
holding to the Church, I shall have no claim 
to improvements. I have no right to sell or 
cut dowu the trees in the land except for 
domestic purposes without th) couseut of the 
‘ten’ (meaning the Church Assembly). I 
have no right to sell awjy my improvoraenis 
to strangers but am bound to make th .m over 
to the Church for a fair price. I alouo shall 
have a right to make improvements in the 
Und and you (the lessor) shall have uo right 
to do so.” 

The mitin arguments in favour of the 
defendant are set out in para. 12 of the 
original Court's judgment and the argu¬ 
ments in favour of the plaintiff are con¬ 
tained in para. 10 of the lower appellate 
Court’s judgment. Thus tlieae paragraphs 
contain all the arguments advanced 
by the respective parties. On behalf of 
the appellants, their learned advocate 
Mr. Adiga laid main stress 'on the fol¬ 
lowing circumstances so far as 1 was 
able to follow him. He drevv my atteu- 
tion to the following sentences in the 
document: 

“ You shall not demand additional ront over 
and above Rs. 93. I have uo right to sell or 
out down trees in the land except for domestic 

f mrposcB without the consent of tbo “ ten ” 
meaning the Church Assembly)—I have no 
right to sell away my improvements to strin¬ 
gers but am bound to make them over to the 
ehurob for a fair price. I alone shall have 
right to make improviiments in the Und and 
you (the lessor) shall have no right to do so." 

Some of these provisions no doubt go 
to support the contention raised by the 
learned advocate for the appellant ; but 
I. have to construe the document as a 
whole. In oonstruing a document which 
is claimed to evidence the grant of mul- 
geni lease, one would expect the initial 
reoital therein, as one ffnds generally in 
such cases, that tho document is styled 
a " mulgeni ” document. In the case 
before me, there is the further fact that 
the landlord, the Church, has not exe¬ 
cuted any document in favour of the 
tenants. Ex. D is by the lessee to the 
Church. This is rather important be¬ 
cause it is not pretended in this case 


th.At llio ilofoiiil'UiU or tlK'ii' ancestor 
had any rii-lit. t.) thosii properties prior 
to tho date of tlio, i.'aso Pa. 1), In fact 
it appears fiuni \'.\ 0 t-li.at on l7tli.?dii,y 
18-11 those piopcrti(':; \vimo piircha>ed 


tho Churcli liy paxment of lasli to its 
former owner Ahli-ilPoi. with wliom tho 
defondanbs have I'l.Mji; ^ !>) do. Now 
tho circumstance th it tho donniicnt is 
executed only I'v tho lessee in favour of 
the lessor and that no do-.-’ini-ant h s 
been executed hy the lessor, is, 1 ihinl; 
an important eiroumst inco which 1 iiavn 
to take into account in cuiisidrrinq 
whether 5Yhat was granted hy tijo lo- 
sor is permanent mnigoni right. .-Vgrin 
there is the further cireuinsranco tint 
when such permanent mulgeni rights 
are conferrel one would naturally find 
the words : 

“ you (tho lessor) shall •‘ujoy tho pr'pjrtios 
‘ from goneratiou to goueratiort,’ “fi-oru sou to 
graodsou ” 

or other word.s to tliat effect: .soo 
mulgeni documents referred to in Vidua- 
purana Thirthaswami v. U{i<j(innu (l), 
and Parameshri v. Shanlatja (:^). In 
this particular case these words ‘ from! 
generation to generation ’’ or ‘ you andj 
your das-'endants ’ are absent and I| 
think that this is also an important 
circumstance to be taken into considera¬ 
tion. I have got yet another circum¬ 
stance that this lease is granted by the 
Church, and it has been laid down by 
the highest judicial authority that so 
far as Devasthanams, churches and 
temples are concerned it is not ordi¬ 
narily open to the trustee to grant 
perpetual lease in respect of the trust 
properties, since that would prevent- 
the trust from having the benefit of' 
increased rents in future. The decision 
in Salya Sri Qhos%l v. Kartik Chandra 
Dass (3), is one of the earliest of such 
cases. The decision in Devasikamoiiy 
Pandara SannadM v. Palaniappa Chet- 
tiar (4), to the same effect was confirmed 
by the Privy Council in Palaniappa 
Chetty V. Devasikamony Pandara San- 
nadhi (5). See also the decision of Sir 
John Wallis, C J. and Krishnan, J., re- 

(1) [1910] 34 MkI. 331=20 M. L. 

I. C. 3n=(l9l0) M. W. N. 333 (P.B.). 

(2) [1900 26 Mad. 157=12 M. L. J. 189. 

(3) [1912] 15 C. L. J. 227=13 I. C. 593=16 0. 
ViT. N. 418. 

(4) [1911] 34 Mad. 5-3.5=20 U.L.3. 969=3 
I.O 281=(1911)2M. W.N. 154. 

(51 A. I. B. 1917 P. 0. 33=40 Mad. 703=44 
I. A. 147 (P.O.). 
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poii'vl i': {''ii'ii-h'' V. IiQth'nn'i'T^'d- 
I'Tlh'I i.'lh'Uuw (i'). 

4 

U, i:nni‘for me to mMlt.i|ily 

in • •:i'port of this proposihio’'. 

it th:i': tni'.tees of roli.uioiis 

in-'i‘"'■•Hill not or liiurily grint 
I'pof'.vf loises in rospe<’f <‘f trust pro- 
!>.?ri!''s. \\ iien constrain;^ djcumont? 

,: 4 ;an!'‘l hy trustee-'. 1 Ltiinlc it is b^iti- 
niafe to heir ill mial tint the Lrn'';tocs 
sliouhi not lie presume'l b hodoini^ soinc- 
jtliing li 'yond their powers .such as grint- 
ing permineni leases of trust juo|i9rtios. 


Now hearing these principles, when I 
] l occcd to ■•OMsbriio ]‘h\. D. 1 am not al'lo 
ro tind anvdiiiig Jednibe in it which 
woiiM n'lihlc the 'lofend-ants, bho te¬ 
nants, to c.inbeud that perpetual rights 
have I'Gcn conferred on them. The 
leavnocl advocate for the appellant is no 
doiiht correet in contending that the 
scliQtue of tlie lease is that the initial 
rent should ho Rs. dO, and the rent was 
lo be gradually increased to Rs. 96 
which should be the highest rent agreed 
iietwoen the parties as payable for the 
year 1869. After that co-nes the pro¬ 
vision “ you shall nob demand additional 
rent over and above Rs. 90.” The ques¬ 
tion then is whether the two sentences 
occurring in Es. I) give the tenants the 
}i 0 rpptiial or mulgeni rights in respect of 
these properties. Mv attention his been 
drawn to certain Privy C)uncil cases 
which are useful in construing such 
documents. Tne case in Lakhraj R>y 
V. Kifikya Singh (7), is a case where the 
[Privy Council had to consider what 
lexictly woull be the period for which an 
indednite lease would continue. At 
p. 21‘2. their Eorlships observe: 

” If a grant bi made to a maa for aa iodeS* 
nito period, it OQuros, geuirvlly speikiog, for 
bis liietimo, and passess no interest to bis heirs 
unless tberj are some woris sbo ving an inten¬ 
sion to grmt i bTiditiry interest.’’ 

In the case before me I am unable to 
say that there are words showing an in¬ 
tention to grant hereditary inborest; in 
fact no such words occur in the docu¬ 
ment. The same principle was re-alfirm- 
ed by the Privy Council in the case re¬ 
ported in Tulshi Pershad Singh v. Ram- 
narain Singh (8). 


(6) [1920] 12 M. L. W. 191=59 I. 0. 241= 
(1920) M W. N. 5.d2. 

(7) [1877J 8 Cal. 210=4 I. A. 223 (P.O.). 

(8) [IS96] 12 Cal. 117=12 I. A. 205=4 Sar. 
646 {P.O.). 


This Court had to consider a similar 
question in second appeal.of 1920 deci¬ 
ded by Oldfield and Ramesam, J-J. They 
hid to consider in that case a document 
stylo 1 chilgeni lease, providing that the 
bsseo? wore entitled to continue in pos- 
.session so long as they paid their rent, 
an I they observed as follows: 

“ Tin leisj iin'l'^r considerabioa was grants^ 
l..-f)re the Tr.insfir of Propsrty Act. Wc, therc- 
ii.r». ddil with it ia th? light of authority.” 

After quoting Tidsli Pershad Singh 
V. Ram Marain Singh (8); Agin Bindk 
OpaAya v. Mohan Bikram Shah (9): 
Narasingh Dayal Sahu v. Ram Narain 
.Si'jij/i (10) and Rajaram v. Narasingh 
(U), the learned Judges proceeded to 
observe as follows: 


” Thsss cases show that in the-abssnceof 
special provision or ground for inference from 
surrounding circncnstanciS a lease must be 
cotistrned as for ths life of the lessee.” 

Another do:ision of the Privy Council 
reported in Dilasamony Dasi v. Raja 
Skeo Pershad Singh {12), lays down the 
samo principle. The Privy Council thete 
decided that the word “ tnokarari ” did 
not necessarily import perpetuity, al¬ 
though it may do so; 

“ Usjd in connesion with the ija^a i® ^ 
piUithia wotl is n-); incoisistenfc withsuoh 
interest being only for lifs.” 

In answer to the contention that the 
word raokarari implies something pef' 
manent this was what their Eordship? 


observed at p. 671: 

“Thiscoraraiitjeon appoal from 
of ths Sigh Court held thit th^so words mtg« 
mean sither pjrmanoa'. during j 
pjrsoQ to whom tho grant was ® 

manent as regards the hsrjditary *’ . -i 

They also laid down at p. 673 that 

was for the tenants to show 

the document of lease a perpetual rig 

was grantei of them. They remark® ■ 

“ As the appoUant is unable *^0 ‘f/jp- 
words in the pitta importing J’aidat* 

pears to their Lordships upon a jJtgUo* 
tion of the objoct of the pitta 
guage an-1 provisions, as well as th3 ^ 

ing circumstiiQCJS, that the mwntio * ■> 
a perpetual leise does not suflocatly PP 

A decision of the T. 

the same eieeb, reported m 
Davies (3), was also read to 
the question that arose for deci 

thjs^___--rru-^ 

' (9) [1 )03] 80 Cal. 20=7 0. W. N. Si«- 

(10) [1903] 30 Cal. 893. 

(11) [m2l 15 Mad. 19). 

(12. [1982] 8 Cal. 664=9 I. A. 

IP.O.). 

(13) [1881] 6 I. R. 50. 
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*' Afbor tho doith of the lessee, was tho lessor 
bound to give notice to quit before he wouid be 
entitled to the possession ol the properties.” 

The Court held that in the absence of 
express words granting any higher right 
to the lessee, an indetinito lease would 
onure only during the lifetime of the 
lessee, and that .on the lessor’s death 
the leise terminated, and that the land¬ 
lord was not bound to give any notice to 
quit before he claimed possession of the 
properties. It should also be remember¬ 
ed thit the landlord, in the present 
case^the Church—is not likely to eject 
its tenants capriciously as private 
landlords might do, and a tenant 
coming into possession under a devas- 
thanam or Church would ordinarily ex¬ 
pect to be allowed to continue in 
possession so long as the proper rent 
,wa3 paid. The fact that the rent to 
be paid was fixed at Rs. 80 for the 
jfirst year and at Rs. 96 for the year 
1869 does not necessarily imply that 
ithere was to be a perpetual lease. 
The provision ‘ you shill not demand 
additional rant over and above Rs. 96’ 
should I think, having regard to the 
context, be taken to mean tUat no rent 
'higher than Rs. 93 would be demanded 
iduring the currency of the lease ; which 
Imeans that during the lifetime of the 
lessee he shall not be asked to pay more 
ithan Rs. 96 as rent per year. Ttie lower 
^Courts have discussei thi bearing of 
;the other clauses in the lease. I am 
inot able to find anything definite in 
jbhose clauses which would enable ms to 
.say that any- perpetual loise wis gran- 
ibed. Before I part wibh this portion of 
!bhe easel shoull refer to two further 
■clauses which were commenteioi by 
‘the learned advocate for the appellant, 
j‘'I alone shall have the right to make 
improvements in the land and you (the 
lessor) shall have no right to do so.” 
Taken literally and strictly the land¬ 
lord is not entitled bo enter on the pre¬ 
mises during the currency of the lease, 
much less is he entitled to make any 
improvements daring the currency of 
the lease without the perm'ssioa of the 
lessee ; so that the fact that during the 
,currency of the lease the lessor shall 
have no right to effect improvemmts 
|do 93 not in any way .show that the inte¬ 
rest oreatel by the lease is a permanent 
,or mulgeni interest. 

As regards the condition relating to 


improvements, a decision of the Calcutta 
High Court in Uam Namiii Siitqh v. 
Giota Nanpu r P>ii)i\dit(j Aanodnlion (LI), 

by Jen kiii'j, ('. J., and two other 
Julg-'.s may he roferrod to. .\ftor re- 
rairking blub the i‘X|H’ossion istlieni- 
rai'i molciriri (lixel r.-nt). Moos nob per 
se convey eit'icr l<’\i(;ogiai)liically or by 
way of custom an cstat'' of inheribance, 
their Lordships proceed to leiuark that” 
clauses in a lease which impose a rest¬ 
raint on transfer or cutting down of 
fruit bearing or income yielding brocs' 
by the lessee are not consistent with' 
the theory of a perpetual lease : 

‘‘Clauses wlii;h throw the cost of improve-^ 
m3Qts oa tho loss30 iadicite some measure of, 
coatiuuity but Qot necessarily p-rpetuity.” 

After having given my best conside¬ 
ration to the various clauses contained 
in tnis lease deed Ex. D, I am not satis¬ 
fied that Che lower appellate Court’s 
view that the lease in question is not 
mulgeni or permanent lease <9 errone¬ 
ous. T'laCwis the main argument of 
the learnel a Ivocibe for the appellant. 
Bub even apart fro n the construction of 
Ex. D, Che learned advocate for the ap¬ 
pellant argued, that there are certain 
circumstances which would prove that 
the Churoh authorities (the plaintiffs) 
clearly intended by the document to 
grant a perminent lease. He refers bo 
two documents Exs 4-C and 8-A, which 
are two receipts granted, one in 1859 
and the other in 1923. Turning to 
Ex. 4-C, all chib I am able bo find there 
is this : 

” R)35ip‘. griQtil oa IHh March 1878 to 
etc., rjcjivjl Rs. In fRipocs iiiiutv 8i.tJ as per 
gonichi'j aal Rs. 1-8*0 (noe rupee and annas 
eigbti foe rnal Cd34 ia full.” 

From this t'le leirnei advocate argues 
that because there is a reference bo geoi- 
chic it must he taken to cnean that the 
inci lenCs of Ex D were incorporate! in 
and confirmed by chit dooument. I am 
not quite clear that one is entitled to 
go so far. All flat is meant, I think, 
is that the rent paid is with reference 
bo the property included in or referred 
to in the geni-chit. If Ex. D itself did 
not confer permanent rignts, Ido not 
see bow Bs. 4-G would be useful to con¬ 
fer the sam). 

The othar docu oent Ex. 8-A is a very 
recent one dated L0>h June 1923, where¬ 
as the suit itself was filed on I3th Sep- 

(urcin^ia Cal. 33i=.85 I. 0. 321. 
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toml'Cr I'.tL-l. lommonteil on 

by th'-losMT Cniirt in i'' 

ui it> . Int.hat exhibit tbe>f 

is a lofcviMint' l-.nyain jnim.i 

i;ici'“ this iloMiiiiont \\oul l leii-l siipioit 
to tiiu b-nih-i! a'lvoc.itn's contention. 
But the innlini' of tbo lo'.ver apjH-llate 
Coni’t feiii.s docnni' Ut is that 

thin cb i.-nmont v. as wiitton iiy a Sacris¬ 
tan of tho {'laint f'hnrcli who i? the sou- 
in-law of dcfenrlant -V 1\ \V. 1 the 
administrator of t!ie riiurd) swears that 
ho did not Know of this recital in 
Fix. H-A, that Judgo C'arasth who wrote 
Ex. H-.A was Mir.an and clerk, and that 
he is tho son-in-law of defendant o ; 
and as soon as tho Vicar camo to know 
of the recital of kavam geni in Ex. B-A 
the Vicar dismissed the writer who 
Kioto it. The leceipt is dated lOth 
Jone 1023 and tho suit notice is dated 
2od October 1923 E.x, A, so that this 
circumstance d los not really help the 
contention of the defendants. On the 
whole, I am not able to hnd anything 
definite which would in any way help 
mo in construing this document Ex. D 
as a permanent leaso. For the above 
reasons I have come to the conclusion 
that the main ground taken by tho 
learned advocate for tho appellant fails. 


If tiio defendant's predecessor cam 
into possession under Ex. D, and if th 
defendants had been paying rent regu 
larly after tho original lessee Saldhana' 
death up to and inclusive of the yea 
1923, they could not possibly acqnir 
the right of permanent tenants by rca 
son of mere lapse of time. It is settlec 
law that a tenant could not, by an' 
amount of declaration or acting on hi 
part, acquire as against the landlon 
title by adverse possession to the pro 
perties covered by the lease : Naina 
pillai Marakayar v. Ramanathan C'let 
tiar (15) and Madhava Rao Waman v 
Raghunath Venkaiesh (16J, are two re 
cent decisions of the Privy Counci 
which make this position perfectl; 
clear. Further in this particular cas) 
it is not quite clear whether the Churcl 
authorities had notice of the setting 
by the defendants on some occasions 
their right as mulgenidars (perpetu 
lease-holders.) I . therefore, think th 

^P. tr65=47 Mad. 337= 

2“5'5Tp.0.r°' 


l)oth the lower Courts were right in 
deciding this point about the acquisi¬ 
tion by prescription of the mulgeni 
l ight by the defendants against them. 

The last point raised by the appellant 
iclatestotho form of the decree that 
has to be passed in this case. The 
decree jtassed by the lower appellate 
Court is this: 


“ On payment by the plalotiB to defendaote. 

2 to G Rs. 4,278 12-0 an account of improxa- 

tn'tits, dcfeudiints 2 to 6 do surrender to 

pleintill possession of the properties in plaiot 

Stdis. A and B described in the lower Court’s 

decree, with future mesno profits at tho rate 

of 48 muras of rice and Rs. 100 per annum 

from the date of plaint (13th July 1924) until 

dclivfry of possession or until the expiration 

ef three Years frem this date whichever event 
% 

first occurs," 


Ifc was argued that the defe*dantfl' 
possession could not be said to be that 
of a trespasser before they were paid 
tho value of .improvements, and the 
value of improvements in this case re¬ 
presents rather a large sum being Bs. 
4.278-L2-0. No doubt the rent fltipa* 
lated in Ex. D is only Rs. 96, and the 
present income' from the properties le 
said to be 48 muras of rice and Rs. 109 
per annum. This income presumably 
represents the result of the improve* 
inents effected on the properties by the 
defendants. Further there is the other 
circumstance that in tliis case Ex. R 
which both the Church and the lessee 
were parties is not a very clear docn* 
ment, so that if the defendants left the 
matter to be decided by the Courts it 
could nob, in the particular circoins- 
tances of this case be said, be taken to 

show clear malafides on their part. 
doubt the lower appelhte Court, au 
this Court, have construed the dooumeD 
differently from the way 'in which ® 
defendants want to construe it, but a 
is no ground for saying that their wo 
duct was malaQde or fraudulenl'i m e 
ing retained possession of 

ties. In any event the fact that 

plaintiff has to pay Bs. 

fore getting possession of the . 

would in my opinion in the 

circumstances of this case be a 

for modifying the decree of. •hi 

appellate Court in the w’ay in w j 

propose to modify the same. 

biff would be entitled to mesne P*’® 

the rate mentioned in the . j^te ' 

late Court's decree, not from t 
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of the plaint as mentioned by it, but 
only fi'om the date on which he depo¬ 
sits that amount in the 1st Court, or 
otherwise duly tender it to the defend¬ 
ants. Till that is done, the plaintills 
would only ho entitle! to rent at 
Rs. 96, a year. I modify the decree 
of the lower appellate Court in this 
respect. As the appellants have sub- 
stantially failed in this second appeal, 
they will pay the costs of the res¬ 
pondent in this second appeal. The 
decree of the lower appellate Court will 
be conQrmed in other lespeets. As, in 
my opinion, no question of past mesne 
profits arises, the plaintiff would be 
entitled to Rs. 96 per annum from 13th 
April 1924 till the date on which the 
plaintiff deposits the amount into Court 
or otherwise makes due tender as afore¬ 
said. 

P.R.S./J.M. Decree modified- 
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PANDALAt, J. 

{Muttavi) Venkalaolianjulu and ano- 
Defendant—Appellants. 

V. 

(Vemavarapu) BamkrUhna Rao Pla¬ 
intiff and Defendant 1—Respondents. 

Second Appeal No. 697 of 1924, Deci¬ 
ded on 2nd May 1929. against decree of 
Sub-JudgeMasulipatara, in A. S. No. 61 
of 1923. 

(a) Hindu Law— Religioui Endowment- 
Management—Creditor. advancing money to 
Devastkanam, mutt show justificat ion of it. 

la loading moneys to managers of religious 
Institution, it is not enough that tho purpos-'i 
ate necossary, but tho cteditora must also show 
that they midi enquirios and satisfiel th3msjlv- 
es that on tho occasion on which they made the 
tho loan was justified by the state of 
the institution’s finance. Moreover it is neces¬ 
sary it ovary time that tha debt is either re¬ 
newed or transferred to a new person, to show 
not merely that in its origin there was a nuc¬ 
leus of binding debt but that at the subsequent 
time it was necessary to borrow to pay ofi tbj 
old debt. If that woto not so, the door to fraud 
Would be wide open. [P ^ l] 

(b) Contract Act. S. 235— Person purpor¬ 
ting to act as agent of Devastbanam—Cre¬ 
ditor advancing money on that faith—On 
failure of authority debtor is personally 
liable under S. 235. 

if a person borrows money from a creditor 
parporting to act as agent of the Davaethanam 
and the creditor having advanced the money 
on that faith, when it turns out that the per- 


.sou b id uo authority and w.as not entitled to 
l)orro\v on behalf of the Dcv.isthiuiam, S 235 
iminodiat-oly com-'S iutopl.ayand ho is bound 
to r<^oonp the loss to which bo bus put tho 
creditor. [P HU, C 2] 

r. Simn'nindaram and V. Cn I'indura- 
jnchayi ~ for .Appellants. 

r. Kri-yhnii Moha>: and M. PiUanjali 
Saairi —for Rej'pondent-J. 

Judgment.—Thi.-9 second ajipeal is 
by dofciulants, 2 and 3 father and 
son, against tlio decree of tho lower 
appelate Court by which it varied the 
decree of tho Court of first instance and 
dismissed tho plaintiff’s suit so far 
as defendant (lespondeut 1) Sri Yenka- 
tesa Swami Devastbanam was con¬ 
cerned and gave a decree instead 
against these appellants. The suit was 
brought upon a promissory note exojutod 
to tho plaintiff respondent, 2 a cousin 
of tho appellants for Rs. 700, dated Ifitli 
November 1917. Tho suit was brought 
against the Devastiianam mentioned 
above, and against the present ap¬ 
pellants, the first of whom executed 
the promissory note and the second'd 
whom was impleaded as tho sou of tliu 
debtor. The plaintiff’s case was tliat 
appellant 1 was the arebaka and 
manager of the Devastbanam and had 
borrowed this sum as such for purposes 
binding on the Devastbanam and there¬ 
fore, a.decree was prayed in the first 
instance agaist the Devastbanam and, 
in the alternative, if it was found that 
the Devasbhanam was not liable, against 
these appellants. Tho District Wunsitf 
found that the debt was borrowed 
for and on behalf of tho Devastbanam 
and for purposes Undlng upon it and 
gave a decree against) the Devastbanam 
dismissing the suit as against the appel¬ 
lants. Defendant 1 (respondent l) ap¬ 
peared. The learned Subordinate Judge 
after going into the evidence found 
that the loan was not proved to 
have been incurred for purposes binding 
on Devastbanam and dismissed the suit 
as against it. He, therefore, gave tha 
plaintiff the alternative relief claimed 
and passed a decree against the appel¬ 
lants. 

In second appeal two points have 
been urged; (l) that the decision of the 
lower appellate Court exonerating the 
the Devasthanam is incorrect, and (2) 
that the decree against the appellant 
is incorrect because the note sued 
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i-; oi’''n t ; olpet'li'in in fin’-; (’’ouit. The 
ipj'vH uit s L'amol a lviii'iito hmh pi lined 
rliat Llio. SuliordiniLe Judge had missta¬ 
ted tho naluro of Mie evidence to ho 
given Iiv tlie pliinfilt in a suit of this 
kind. Whit the Subordinate Jiulge lias 
said is that. 


■■f.li ’ :iie.li<»i'iti iiol-i'l ill iiurgin clcarlv 
■show Ch.if ill I 'li'iiiig nK.ii..-ys to mauagcrs of 
r di!.’i'‘iis iiistitiici'.ii, it is not enough that tho 
ipui'i/oS'.'s iu'c ii":o«s:iry, but they must also 
^show tint llii v ni.ul- enquiries and satisfu'd 
thorns'Iv.'S that on tho occasion on which thev 
made tho advanc*. tlic loan was justified by 
thestatoof tho institution’s fiDaucc’*. 


As far as I know, this is correct and 
jthe appellants’advocate has not shown 
how it is incorrect.. Take, for instance, 
'this very case. The present loan is said 
.to have had its origin in a debt so long 
ago as 1902 ineunei from one Laksh- 
mamma. That was transferr.-d to ono 
Elliah, who held the loan till about 1913 
and during that period took thiee renew¬ 
als. Then the loan transferred to one 
Ammayya and from him to this plaintiff 
in 1917. Now the appellant’s argument 
is that it is enough for his jlaintiff in 
this case to show that in 1902 Laksh- 
mamma’s bebt was binding upon the 
Devasthanam and that the subsequent 
borrowing to pay off the previous loan 
which had its origin in Lakshmamma’s 
debt must, therefore, be also binding 
'upon the Devasthanam. That is incor- 
,rect. It is necessary at-every time that 

^the debt was either renewed or transfer¬ 
red to a new person, to show not merely 
that in its origin there was a nucleus of 
binding debt but that at the subsequent 
time it was necessiry to borrow to pay 
off the old debt. If that were not so, 
the door to fraud would be wide open. 
There is, I think, nothing in this point 
and nothing else has been urged to 
show that the finding of the Subordi¬ 
nate Judge on that question can be 
assailed 

The next question is whether the dec¬ 
ree against the appellants passed in the 
alternative canbe supported. It was ur- 
ged that the promissory note Ex A 
’was signed by appellant 1 on behalf 
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I'f Sri ^e^lkatesa Swamivaru and that 
the signature being in that form 
excluded the personal liability of the 
:i.ppollants. The English translation of 
llx. A as printed, no doubt, translates 
tho Teliigu word (tharapuna) as “.on be. 
half of”; hut it is contended for the res- 
pondent that the word does not neces¬ 
sarily mean “on behalf of" in the legal 
sense but merely ‘of’ or ‘on the side of’. 
The word Uaraf is an Arabic word 
which according to Brown’s Dictionary 
means ‘side,’ ‘quarter’, ‘district’. It is 
also colloquially used in Telugu to mean 
‘on behalf of’ as in the expression 
‘I'af/ii Tharapuna’ witness on the side 
of or on behalf of the plaintiff. That 
being so, I cannot conclude merely from 
the use of the expression tharapuna in 
the signature that appellant's 1 personal 
liability ivas excluded. 


But assuming that the signature does 
convey the legal meaning that the sig¬ 
natory was signing not on his own be¬ 
half but on behalf of someone else, the, 
case for tho appellants would not be im-j 
proved because appellant 1 bavingi 
borrowed the money from respondent 2 
(plaintiff) purporting to act as agent of 
the Devasthanam and the plaintiff 
having advanced the money on thatj 
faith, when it turns out that appellantj 
1 had no authority and was not entitled; 
to borrow on behalf of the Devastha-l 
nam, S 235 Contract Act immediately 
came into play and he is bound to recoup: 
the loss to which he has put the plain-j 
tiff. In this view of the case it is ud- 
necessary to consider whether the objec¬ 
tion to personal liability raised by the 
appellant’s advocate should be allowed 
to be taken in this Court as it was no 
expressly taken in the grounds of app®*': 
The second appeal fails and is dissmi®® 
with costs, one set to each of respo^i' 
dents 1 and 2 . 


P.R.S./v.S. 


Appeal dismissed. 
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Beasley, C. J., and 
Pandalai, J. 

[Shroff) Veerappa, and others — Ac¬ 
cused — Petitioners. 

V. 

Opposite Party. 

Criminal Revn. Cases Nos. 336 aiid337 
of 1929 and Criminal Revn, Pefcns. Nos. 
303 and 304 of 1929, Decided on 17th 
October 1929, from orders of Sess. 
Judge, Kurnool, D/- 25th March 1929, 
in Criminal Revn. Petns. Nos. 1 and 2 
of 1929. 

(a) Madras Local Boards Act (1920), 
S. 166 (1)—S. 166 (1) is intended to make 
persons who use road of District Local 
Board to pa> for that privilege. 

Section 166 (1) is intended to mate persons 
who use the road of a District Board for mak¬ 
ing money by using motor vehicles upon it pay 
for that privilege. The first part-is intended to 
make persons who ply a motofvehicle for hire 
within the limits of the District Board pay 
for it by taking out a license, and 'the latter 
part of it is intended to make persons who 
pick up passengers at separate fares outside 
the area of the District Board and. who carry 
those passengers over a road of the District 
Board also take out a license : A. I. R. 1928 
Mad. 166, Dist. [p 442 C 2] 

(b) Madras Local Boards Act (1920), 
S. 166 (1)—Meaning of separate fares" 
explained. 

What is meant by " separate fares" is 
individual fares as distinguished from a fixed 
amount for the whole vehicle. [P 442 C v] 

(c) Interpretatien of Statutes — Words 
clearly expressing intention of legislature— 
Definition from English cases should not 
be accepted. 

Where a Court is dealing with the words 
of a section which clearly -express the inten¬ 
tion of the legislature, no definitions of the 
Same words should be accepted from English 
cases. [p 4 J 2 c 2] 

L. C, Veeraragkava Iyer for Pefei- 
fiioners. 

Public Prosecutor—ior the Crown. 

Order. The Assistant Engineer, 
Kurnool, under the authority of the 
President, District Board, Kurnool, 
hied a complaint against the owner and 
driver respectively of Bus No. K. V. 62 
alleging that they had committed an 
offence by using that bus on 14th Octo¬ 
ber .1928 for carrying paasangers at 
separate fares on the Chittoor—Kurnool 
road without the District Board’s 
license, an offence coming within the 
purview of S. 166 (1), Madras Local 
Boards Act of 1920 and punishable 
under 8. 207 of that Act. The com* 
pUmfe was presented to the Stationary 
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Sub4Iagisti;itu. Kurnool. IIo recorded 
the complainant's sworn statement and, 
holding that the act complained of was 
not plying a luis for liiro " and that 
the contracts with tlio passengers liad 
been entered into within tiie limits of 
the Kurnool Municipalitv and notwith- 
in the limits of Hie jurisdiction of the 
District Board, decided that upon the 
allegations made, there had liocn no 
contravention of S. 166(1), Local Boards 
Act. He therefore dismissed the com¬ 
plaint. A petition for revision was 
presented to the Sessions Court, Kur- 
nool Division by the complainant against 
that order and the Sessions Judge sot 
aside the order of the Sub-Magistrate and 
directed the District Magistrate to take 
the complaint on the 6leand make such 
further enquiry into it as was necessary 
under the law. Against that order the 
petitioners have presented this crimi- 
nal revision petition. 

According to the sworn statement of 
the Local Fund Assistant Engineer, on 
the date in question the bus was carry- 
ing passengers at “ separate fares ” 
from Kurnool to Nandyal and the owner 
of the bus had not obtained the license 
from the District Board required by 
S. 166 (1), Madras Local Boards Act. 
The facts seem to be that the pas¬ 
sengers were picked up within the 
municipal limits of Kurnool and carried 
in the bus to Nandyal going over, in the 
course of the journey, one of the roads 
belonging to the District Board of Kur- 
nool. For the purposes of the argu¬ 
ment before us and in the* Court below 
it was not suggested that any pas¬ 
sengers were picked up by the peti¬ 
tioners at any place within the limits 
of the District Board. 

The short point for consideration by 
us is whether this motor bus under the 
circumstances must obtain a license 
from the District Board of Kurnool. 
S. 166 (1), Madras Local Boards Act is 
as follows : 

" No person shall, on any public road in a 
district, ply any motor vehicle for hire or use 
any such vehicle for carrying passengers or 
goods at separate fares or rates on such road 
except on a license obtained from the Presi¬ 
dent of the District Board. " 

The Stationary Sub-Magistrate held 
that the second part of Cl. (1), 8. 166 
namely, “use any such vehicle for 
carrying passengers or goods” musb 
have the same interpretation placed 
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ujioii io tiiia!. :i}i4>lioal'lu to the lirsc 
part, namely. “ plying lor hire.” ami 
tliat. r.here had been no plying for 
hire within l!ie limits of the District 
Board’s aica, no license was necessary 
and no niioncc had been committed. 
Bei’oie the learned Sessions Judge tho 
I'ttiiionors relied on a tiecision reported 
in Local Fund Overseer, Mayacaram v. 
Pahkirisuanii Thevauii). In that case 
Madhavan Nair and Curgenven, JJ. 
held that a person who lets out his car 
for hire within a municipality need not 
obtain a license from a District Board, 
if tile <'ar tiavols hcyoml the municipal 
limits and traverses any of the District 
Hoard roads and that the “plying of a 
motor vehicle for hire ” means tho act 
of waiting for or soliciting custom, and 
therefore, so soon as any person has 
hired it, the act of plying for hire is 
complete and that it cannot bo said that 
a vehicle plies for hire on a public road 
merely because it is made use of a 
hired vehicle on that road and that a 
vehicle cannot be said to ply for hire 
on a road unless the actual hiring takes 
place on that road. The facts 'are set 
out on p. 215 as follows : 

“ The case was tried as a summons case and 
he was asked to show cause why he should 
not be convicted upon a complaint that be 
had pliod his motor car for hire from Maya* 
varam to Tranquebat on the 27th, 28th and 
29th March 1026 without obtaining a license. " 

Although, however, the terms of the 
complaint were not supported by the 
prosecution evidence, a defence witness 
was examined who deposed that the 
accused was in the habit of letting out 
his car for hire to vakils, mirasdars 
and others wishing to engage a car for 
a trip from Mayavaram. It may be 
taken, therefore, that the accused in 
this case admitted hiring out his car 
for journeys from Mayavaram, In the 
other case (C. C. 200) the question put 
to the accused was in similar terms and 
the evidence ‘was in consonance with 
it. In both the cases only the first 
portion of S. 166 (1) would apply, be¬ 
cause admittedly there is no proof that 
the vehicles were used for carrying 
passengers or goods at separate fares or 
rates. The statement of the facts, in 
our view, makes this clearly distingui¬ 
shable from that because according to 
the sworn statement of the Local Fund 
Assistant Engineer the p asaAngoyff jn 
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this case were carried at separate fares 
wliereas in Local Fund Overseer, Maya- 
varo.jii V. Pakktrisioami Thevan{i) the 
whole bus bad been engaged for the 
trip from Mayavaram. Therefore the 
only thing that that Bench had to 
consider was the first part of S. .166 (1) 
and not the latter part of it and the 
argument on behalf of the Board in that 
case was that a vehicle plies for hire 
on a public road if it is made use of as 
a hired vehicle on that road, so that it 
is not La necessary condition that the 
actual hiring should take place upon 
that road. That argument, however, 
did not find favour with that Bench 
and we think quite rightly. We are in 
entire agreement with .the decision in 
that ease. But here the facts are dif¬ 
ferent. Before us on behalf of the peth 
tioners it is argued that the latter words 
ofCl. (i)of the section namely, "use 
any such vehicle for carrying passengers 
at separate fares ” on a District Board 
road mean plying for hire on the Dis¬ 
trict Boar.d road. If this is so, then the 
latter part of the clause -is redundant. 
We cannot accept that argument. We 
think that that section is intended to 
make persons who use the road of a.Dis¬ 
trict Board for making money by using 
motor vehicles upon it pay for that 
privilege. The first part is intended .to 
make persons who ply a motor vehicle 
for hire within the limits of the Dis-, 
trict Board pay for it by taking out a^ 
license and the latter part of it is, id, 
our view intended to make persons wno 
pick up passengers at separate far^ 
outside the area of the District Boa 
and who carry those passengers 
road of the District Board also w , 
out a license. What is meant by sepa 
rate fares ” is individual fares as di 
tinguished from a fixed amount for o i 
whole vehicle and it was as we j 
the facts in the Local 
Mayavaram v. PakUriswamt 
(1) the latter case that was there 

considered. TPnelish 

We are referred to several ^ 

cases but except where the d0““ . 

are given of what is 

hire '* they do not assist us * g 

are here dealing with the wor 

section which in our view, . igye.' 

press the intention of the legi 

Under tliese circumstances, ' 

satisfied that the order of 
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Judge was quite proper and we agree 
with the reasons he has given for that 
order. This criminal revision case is, 
therefore dismissed. For the reasons 
given above, criminal revision case 337 
of 1929 is also dismissed, 

r.R.S./v.S. Petition dismissed. 

A. I. R. 1930 Madras 443 
Wallace, J. 

Nofji Beddy —Accused—Petitioner. 

v. 

Emperor—Opposite Party. 

Criminal Revn. No. 946 of 1928, and 
Criminal Revn. Petn. No. 683 of 1928, 
Decided on 26th April 1929, from judg¬ 
ment of Sess. Judge. Kurnool, in Crimi¬ 
nal Appeal No. 12 of 1928. 

(a) Criminal Trial—Judgment vitiated by 
confusion and wrong notion about facts 
cannot be upheld—Criminal P. C. S. 439. 

A judgment in a criminal appeal, which is 
vitiated by a confusion of ideas, by a wrong 
view of facts and by a too cursory dismissal 
of the defence evidence, cannot be upheld in 
revision, [P 443 G 2j 

(b) Criminal P. C., S, 202—Person making 
enquiry under S. 202 can import his per¬ 
sonal knowledge. 

There is nothing which prohibits a person 
to whom a complaint is sent for enquiry under 
S. 202 from importing bis own personal know¬ 
ledge into it or examining witnesses whom he 
knows to bs able to throw Tight on the matter : 
A. I. R. mi Mad. \% Ref. [P 444 0 2] 

V. V. Srinivasa lyangar and B. 
Somayya —for Petitioner. 

N. S. Mani for Public Prosecutor — 
for the Crown. 

Order.— This is a petition against 
the conviction of the petitioner for 
criminal misappropriation. It was 
charged and found against the peti¬ 
tioner that he in his capacity as Village 
•Munsiff misappropriated for himself a 
sum of Rs. 10 collected by him from 
the complainant in the case. The con¬ 
viction was confirmed on appeal and 
the petitioner asks me to interfere in 
revision. 

It is necessary to go shortly into the 
facts alleged. The petitioner admits 
having passed to the complainant a 
receipt for Rs. 10, Ex. A-1, on 12th 
January 1928. That receipt is on a sheet 
of paper and appears between two other 
receipts, Ex. A, for Bs. 10 dated 3rd 
January 1928, and Ex. A-2, for Rs. 20 
on fith February 1928. Exs. A-1 and 
A-2 are on a piece of paper which has 
been passed to the sheet on which A 


appears. The complainant’s cas-- \va? 
that ho paid all tlirco sums. It ad¬ 
mitted by the petitioner that no ciodit 
has been given in his accounts to t!ic 
complainant for tlio payment on 12th 
January 1928. His explanation is that 
no payment was made on that date, but 
that he made the entry as the com¬ 
plainant said to him that ho liaci lost 
the former sheet with tlic rcceijit given 
on 3rd January 1928, and so iio lias 
given a duplicate. In explanation of 
the diQ'evence of date the petitioner’s 
case was that as the complainant did 
not remember the date ho himself only 
inserted the year and the month and 
that the figure 12 is not his. The com¬ 
plainant examined in the witness box 
stated that the payment of Rs. 10 on 
12th January 1928, was entered on the 
same sheet as tlie receipt Ex. A, and 
that a new sheet was begun with the 
receipt Ex, 42 on 5th February 1928. 
That is quite obviously not correct. On 
the other hand, the petitioner lias not 
explained how if the sheet containing 
A was not with him when he entered 
A-l, he entered the word "diito” in 
Cols. 2 and 4, and why the entry A-1 
is not stated therein to be a duplicate 
receipt. I do not further go into these 
points as 1 am of opinion that the appeal 
will have to be re-heard by the lower 
Court and I do not wish to hamper its 
decision. 

I consider that the appeal must be re¬ 
heard because the lower Court’s judg-, 
ment is vitiated by a confusion of ideas' 
and by a too cursory dismissal of the! 
defence evidence. The defence case' 
was that the complaint which the com¬ 
plainant made to the Tahsildar really 
was not that he had paid Rs. 10 to the 
petitioner w'hich has not been credited 
but that he had paid Rs. 5 in excess of 
what tvas due. The petitioner admitted 
that he had collected a few rupees in 
excess from the complainant but that 
excess collection was duly credited and 
therefore, was not misappropriated. Such 
small excess collections are very com¬ 
mon and almost inevitable during the 
kist collection season, and so long as 
they are duly credited no real harm is 
done. But the lower appellate Court 
fixes on the admission of excess collec¬ 
tion as an admission that the petitioner 
had dishonestly collected that amount 
and as a proof, therefore, of embezzle- 
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meni. Tint; i< ol'vioii<dy a wrong view 
altogcMicr, since t’le accounts show tho 
excess coIlecri..n anrl, therefore, there 
wa". nothing flishonost about it. In 
another of its iuclginent the lower 
ai'i'cll.itc Court seem? to think that 
there wa^ not.as a fact any excess collec¬ 
tion. I do.not follow its argumontjhere. 
It admits that the actual amount due 
from the complainant was Rs. 00-3-10. 
The trial Court puts at Hs. 55, and 
that tho comiilainant paid Rs. 30 to the 
petitioner, and then Rs. 29-11-9 on a 
distraint. Po o!)Yiously tliere was excess 
oollcction. Tho Sessions Judge thinks 
D. \V. No. 8 in setting out tho story of 
tins excess collection “gives away the 
appellant completely,” and in another 
passage ho s[)eaks of the defence story 
as being that complainant suspected the 
petitioner of having misappropriated 
Rs. 5; but the defence story was that 
the complainant suspected the peti¬ 
tioner of having collecUd Rs. 5 in excess. 
As a matter of fact this excess collection 
has no real relevancy to the case of 
tho embezzlement cf Rs. 10 and the 
fact that a few rupees were collected 
in excess and credited in the peti¬ 
tioner’s account is no evidence whatever 
that he collected and misappropriated 
Rs. 10. 

The Ses'^ions Judge again too cur¬ 
sorily dismissed the defence evidence. 
Tho strong part of the defence case was 
tho evidence of the Tahsildar and his 
Revenue Inspector and duffadar that 
on llth February 1928 the complainant 
had .admitted to them that his only 
complaint against the petitioner was 
the matter of the excess .collection and 
not any matter of misappropriation. 
It happened that the complainant in 
this case was sent on 20th March 1928, 
by the Magistrate to the Tahsildar (as 
Taluk Magistrate) for enquiry *under 
S. 202, Criminal P. C. He examined 
the karnam who supported the com¬ 
plainant and returned the complaint 
with his opinion (Ex. G) that the peti¬ 
tioner was criminally responsible. 
When it was returned again with a 
direction to examine the petitioner him¬ 
self the Taluk Magistrate refused to 
do so quoting a recent Pull Bench deci- 
sionof this Court in AppaBao Muda- 

Ammal (l). Now in 
19=^6 Mad. 918 

(F.B.). 


neither report by him did the Tahsildar 
mention that at a conversation a few 
days earlier the complainant had ad¬ 
mitted that he had no complaint to 
make about the misappropriation; nor 
did he examine the Revenue Inspector 
and duffadar about this conversation. 
This is undoubtedly a remarkable cir¬ 
cumstance to which due weight has 
to be given. The Tahsildar’s explana¬ 
tion is that at that stage he should not 
import facts within his personal know¬ 
ledge, and thought he had no jurisdic¬ 
tion to examine the Revenue Inspector 
and duffadar. He was nob pressed 
further and asked what provision of 
law prevented him from examining them 
or importing his own personal know¬ 
ledge. It is suggested before me that 
he might have thought that the Full 
Bench decision prevented him from 
going into the accused’s side of the 
case. If it \Yer6 so his view was 
clearly mistaken. There is nothing 
in the decision which prohibits a person 
to whom a complaint is sent for enquiry 
under S. 202 from importing his own 
personal knowledge into it or examin¬ 
ing witnesses whom he knows to be 
able to throw light on the matter. But 
the lower appellate Court has jumped, 
rather hastily, to my mind, to the con¬ 
clusion that tha Tahsildar’s explanation 
is dishonest, and that the story of the 
admission of the complainant is, there¬ 
fore, untrue. I think this part of the 
case requires a more balanced consider¬ 
ation than has been given to it especial¬ 
ly since the lower Court proceeds to 
infer from the Tahsildar’s dishonesty 
that neither the Revenue Inspector nor 
the duffadar can be speaking the truth. I 
regard the lower appellate Court’s judg¬ 
ment as vitiated by these unsatisfactory 
features which have prevented a propflf 
decision of the appeal. I consider that 
the appeal ought to be re-heard b®* 
cause the allaged offence is not a trivial 
one, and if really committed by the 
petitioner he cannot be allowed tog® 


unpunished. I, therefore, reverse 


the 


decision of the lower appellate^ Cour 
and remand the appeal for being 
hoard. The petitioner will remain o 

bail pending the re-hearing. . 
P.R.s./v.s. Case remanaea. 
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A. I. R. 1930 Madras 445 

Curgenven, J. 

Ramanujam Natdw—Accused—Peti¬ 
tioner. 

V. 

Bmpcror—Opposite Party. 

Criminal Revn. No. 115 of 1929 and 
-Criminal Revn. Petn. No. 97 of 1928, 
Decided on 29th July 1929, from judg- 
ment of Joint Magistrate, Kumbako- 
nam, in Criminal Appeal No. 49 of 1928. 

Motor Vehiclet Act, S, 4 (a) — Police 
officer stopping vehicle need not be one en¬ 
gaged in regulating traffic. 

Part (a) of the section requires that a driver 
-should stop in three sets of circumstances, 
•firstly that traffic may bo regulated, secondly 
4)hat a name and address may be obtained with 
a view to prosecution, and thirdly for the pur¬ 
pose of enforcing any of the provisions of the 
Act, such as checking the license and inspect¬ 
ing a bus where it is suspected to be overloaded 
and it is not necessary that the police officer 
stopping the vehicle shouid b3 engaged in re¬ 
gulating traffic. [P 445 Q 2] 

Watrap S, Subramania Ayyar —for 
Petitioner. 

K. Venkatraghavachari for Public 
Prosecutor —for the Crown. 

Judgment.—These proceedings under 
the Motor Vehicles Act were instituted 
•againsb the petitioner on Si report by 
Head Constable No. 1346 to the Sub- 
Inspector of Kumbakonam. In the 
charge framed against him it was al¬ 
leged that ho drove bus No, 333 in 

Kaluthai Tope Road, Kumbakonam, and 
“ instead of stopping his bus on seeing bus 
No. 416, which came in the opposite direction, 
and without caring for the regulation under 
which 0. P, I. (the Circle Inspector) asked him 
to stop, drove very fast.” 

There are two separate actions impu¬ 
ted in this charge, the first being that 
the accused failed to stop his bus on 
fleeing bus No. 416.1 understand it to 
be the rule that, when two motor buses 
Are about to pass each other, it is the 
duty of one _ of them to stop, presum. 
ably m the interests of safety. It has 
been admitted, however, by the prose- 
^ution ID thiB case that, on the occasion 
in question, it was the duty of the 
driver of the other bus 416 to stop 
his vehicle and accordingly the peti¬ 
tioner was found not guilty of failing 
to observe this rule. 

There remains the charge that he 
taUed to stop when the Circle Inspector 
ABied him to do so* It has been con* 
on behalf of the petitioner that, 
under 8. 4, Motor Vehicles Act, a driver 


can only be stopped .by a police officer 
who is engaged in regulating traffic. 
This, I think, is so clearly against the' 
language of the section as nob to merit 
further discussion. Part (a) of the sec-l 
bion requires that a driver should stop 
in three sets of circumstances, firstly,' 
that traffic may be regulated, secondly 
that a name and address mav be ob- 
tained with a view to a prosecution,| 
and thirdly, for the purpose of enforcing 
any of the provisions of the Act, The' 
allegation by the prosecution is that the 
bus was overloaded and that the Ins¬ 
pector wished to inspeet it and to^ 
check the license. These, 1 think, were 
reasons for stopping it coming under thei 
third and last category above the en¬ 
forcement of the Act. 

There remains the question of fact 
whether, before the petitioner’s bus 
passed the bus in which the Inspector 
was seated, he made a sign to the peti¬ 
tioner to stop which the petitioner saw 
and disregarded. 1 should in ordinary 
circumstances have accepted the evi¬ 
dence of the two police witnesses, were 
there not considerable difficulty in the 
way of .such a course. The report of 
the Head Constable, which certainly 
ought to contain the elements of the 
offence charged is, as I read it, that the 
petitioner’s bus ought to have stopped 
when passing the other bus and that it 
nob only failed to do so bub did not 
stop in spite of the order of the Circle 
Inspector. 1 am quite unable to extract 
from this report the definite statement 
that, irrespective of the rule requiring 
the stopping of the bus upon meeting 
the other bus, the Circle Inspector sign¬ 
alled to the petitioner to stop before 
the passing took place. This is also 
the impression which I get from the 
examinabion-in-chiof of both the Head 
Constable and the Circle Inspector. The 
Head Constable says ; 

Bus Tan No. 333 driveu by th<j accusod pas- 
sad and it was not stopped even when I and 
the Inspector asked him to do so.” 

^biflf examination the Inspector 
says "It did not stop when it passed 
my bus” and it was only elicited from 
him in cross-examination that hands 
were pub up to stop the bus. The driver 
and the conductor of bus No. 416 were 
examined as D. Ws. 1 and 2 and one 
was unable to state whether, before the 
accused passed bus No. 416, the Tnspec- 
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t ; Iiis iiaiil, ’.vitorc-is itic uttier 

i]‘3!;ie'] that suci! an aoUon took place. 
The.'e is no doubt liiat, niter the peti- 
tionc. iiad dvivon bis bus by, tb.e police 
oUicers called rut ro liim to stop and he 
fcveiibiially stopped. But inasmuch as 
the conviction is based on the finding 
tint tlie petitioner received and dis¬ 
regarded the signal t-o stop before pass¬ 
ing the other bus I am unable to agree 
that tho evidence supports it. 

[allow tbo petition, set aside the 
conviction and direct that the petitioner 
bo acquitted and the tine, if paid, be 
refunded. 


IMt.S./r.R. 


Coucictioii SPl 


A. I. R. 1930 Madras 446 
Beasley, C. J., and Pakdalai, J. 

GumhUhalanan — Accused — Appel¬ 
lant. 

V. 

Opposite Party. 

Criminal Appeal No. 432 of 1929 and 
Criminal Revn. No. 733 of 1929, Deci¬ 
ded on 2nd November 1929, from order 
of Sess. Judge, Salem, in Criminal Case 
No. 18 of 1929. 

(a) Penal Code, S. 302 — High Court's 
power to enhance sentence defined. 

Tho High Court should not enhance the 
souteiice udIcsb it is satisfied that the sootenoe 
of death was the only possible sentence which 
could have been passed bv the Sessions Judge; 
^.*1. n. 1925 Bovi, 268, Rel. oh . [P 447 C 2] 

(b) Criminal P. C., S. 423~*Appeal to 
High Court—it is desirable before sending 
notice of enhancement of sentence, that re¬ 
cord of case is sent for. 

Although ib is quite legal for High Court to 
issue notice of onbancement at the time of 
admitting an appeal, wbeu an appsal comes up 
for Tidmissiou by the appellate Court, it would 
be desirable if before causing a notice to show 
cause against enhaucement of sentence to be 
sent, the records of the ease were sent for. 

[P 447 C 2] 

iV. -S’. Mani —for Appellant. 

Public Prosecutor—iov the Crown. 

Beasley, C. J. — There were two 
charges against accused in the Sessions 
Court of Salem, one of murder under 
S. 302,1. P. C. and the other of causing 
hurt with a dangerous weapon under 
S. 324,1. P. C. Ho was convicted of 
both the ofiences and was given a sen¬ 
tence of tansportation for life in respect 
ph the ^ charge of murder and three 
months rigorous imprisonment in res¬ 
pect of the other charge. 

When tho appeal came up for ad- 
mieeion by the High Court the learned 


Judge who had to consider it admitted 
the a])peal as of course is the invariable- 
custom in cases of murder appeals, and 
at the -^amo time ordered notice to issue 
to the accused to show cause why the- 
•seutencG of transportation for life awar¬ 
ded to liim should not be enhanced: so- 
that we have here his appeal against his- 
conviction and also his appearance on. 
notice to show cause -why the sentence 
passed on him should not be enhanced. 

The facts of the case can be stated quite- 
briefly and they are that in the village- 
of Pavalathampafcti there was the usual 
festival in connxtion with the Pongal 
and the procession of bulls in front of 
the temple and the custom, accordiug. 
to the evidence, is that the 6rsfe honouis 
should go to certain persons. In this 
case, P. W. 10, was entitled to the first- 
honours, according to the evidence being, 
so entitled on the hereditary principle. 
But the accused who is a distant cousin- 
questioned P. W. lO’s right to enjoy the 
first honours; there was a dispute about 
it and the Goundan headman thought- 
that it would be better to adjourn the 
bull play for two days in order that the 
matter might be settled. Then (there- 
is a conflict about this), the accused is- 
said by the majority of the prosecution 
witnesses to have objected to any ad¬ 
journment of the play saying that he 
w’as.entitled to tho honours; and there’ 
is evidence that the deceased man a so 
objected to the adjournment saying tba - 
the matter might be decided on J 
spot, that the deceased remonstra s 
with the accused for interfering wi 
the judgment of the headman and tw 
the result was a sort of a challenge 
him, whereupon the accused 
his knife and stabbed him on his 
nipple inflicting a very serious 
from which he died. At this r. • 
ran forward to interfere and he 
also stabbed by the accused , 

forms the subject of the other ^ - 

against tho accused, namely, ea 

hurt with a dangerous 

dying man was taken to the . 

Hospital. In the meantime his ^ . 

P. W. 6, gave a report to the 

Munsiff in which the ^eoea- 

charged with the offences. 1 ia..ftfcionr 
sed also made a dying .j.jjate' 

Ex. C, to the Stationary 
in which he sets out the t^g 
regard to the honours e®® ® 
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it \va8 the accused who stabbed him. 
He died on the 17tb, the date of tho oc¬ 
currence being the loth. Although in 
his defence the accused denies that he 
ecer stabbed the deceased and says that 
the crime was foisted on him, the evi¬ 
dence is quite clear Zand abundantly 
proves that it was the accused and none 
•other who stabbed the deceased and 
clearly justifies his conviction of the 
offence of murder and Mr. Mani who 
.appears on his behalf does not dispute 
the justice of his conviction. Ho, how¬ 
ever, is concerned with the question 
of sentence and argues that under all 
the circumstances the sentence passed 
by ^the learned Sessions Judge is the 
correct one and the learned Sessions 
Judge has properly exercised his dis¬ 
cretion in awarding the lesser sentence. 
What the learned Sessions Judge says 
about it is contained in para 6 of his 
judgment. He therein states 

“ As regards the punishmeat to bs awarded, 
'this appears to be an ofiooce committed with- 
■out premeditation. Some evidence has been 
adduced for the prosecution that there was ill 
feeling between the accused and the deceassd 
on ‘account of a woman called Tbailammal, 
who had been allowing the accused her 
favours, and whom the accused suspected of 
ibecoming intimate -with the deceased. I do 
not attach much weight to this evidence, and 
I do not think that any such enmity was the 
cause of the stabbing. 1 find, therefore, that 
-the offeuce was committed without premedita¬ 
tion and on one of those unfortunate 'momen* 
tary impulses which seem to be so common 
amongst the inhabitants of this district. I 
consider, therefore, that the accused, who is 
a young man of 24, may bo shown mercy; and 
'the sentence of the Court is that he be senten¬ 
ced to transportation for life upon the first 
•oount under 8. 802,1. P.C." 

Those are the reasons given by the 
.learned Sessions Judge.'and we think the 
proper test to be applied to these cases 
for enhancement of sentence is whether 
the only sentence which could have 
been passed on the evidence was the 
sentence of death. In a case before a 
Bench of the Bombay High Court, 
Emperor v. Mangal (1), Sir Norman 
Maoleod, C. J. says this: 

" Tbeic are many murder cases which come 
on appeal to this Court in which it has been 
evident that the Sessions Judges were too 
lenient and had exercised the discretion which 
they are given by law too much in favour of 
-the accused. But, as I have already 'Stated, 
■we dn not like to interfere except when we 
think that the sentence of death is the only 
possible sentence to be loftioted. In this ease, 
although we think that the Sessions Judg e 

(1) A. 1. R. 1925 Bom. 26S=49 Bom. 450. 


ought to biivo tLo .\conRC(l to daaih, 

wc ar<' not ilispos-'d do pmcGod with ’.li- ir 
to euliancc tho jj-Jiitciioc,” 

We are oi tlio opinion bhat the rea¬ 
sons stated Ity Sir Norman Maclood, 
C. J. for not mfccifei'ing with tho dis¬ 
cretion of the Sessions Judge are sound, 
namely, that tho High Court should not 
enhance tho sentence unless it is 
satisfied that tho sontonco ot death w:is 
the only possible sentoneo '.vhh*li could 
have been passed by the learned So^.. 
sions Judge. In this case, altliong'; we 
tliink that tdie senteiice that -Ijould 
have been passed upon the accused was 
one of death, we cannot say that it w;is 
the only possible sentence which could 
have been passed. 

Under those circumstances we are 
not disposed to interfere witli the 
punishment awarded by the learned 
Sessions Judge. 

At the same time we are quite satis¬ 
fied that the accused was properly con¬ 
victed of the offence of murder and of 
causing hurt with a dangerous weapon 
and his appeal against his conviction 
must be dismissed. 

Another matter to which our atten¬ 
tion was directed by Mr. Mani was that 
the learned Judge who admitted the 
appeal ought not, at the time of admit¬ 
ting the appeal, to have caused notice 
to issue for enanjeement of sentence and 
that the proper procedure is for the 
Criminal Bench itself on hearing an 
appeal, if satisfied that there should be 
an enhancement of the sentence, to 
issue notice to show cause against en¬ 
hancement and be has referred us to 
the case in Emperor v. Mangal (l), to 
which we have 'already referred. But 
in that case the Bench of the Bombay 
High Court, whilst holding that this 
procedure adopted was quite legal, ex¬ 
pressed the opinion that it was undesir¬ 
able. We agree that the procedure is 
not illegal and it is one which has been| 
very frequently adopted in this Court.l 
At the same time we wish to say that! 
we think that when an appeal comes! 
up for admission by the appellate Court: 
it would be desirable in future if, be¬ 
fore causing a notice to show cause 
against enhancement of sentence to be 
sent, the records of the case were sent 
for. We think that would be more re¬ 
gular than merely reading the judg. 
ment of the learned Sessions Judge and 
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til' 'iicli t, 

in 

r.i..-. ■ 


"iie ;i^ was (lone in this case 
; Joiilit siiliicicnt of the facts 
•iiil.gment. 

. Appi’cil dismissed. 
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A. I R. 1930 Madras 448(1) 

•Tackson, J. 

/.■ ;■ Vr. -crut'-f —Appollant, 


V. 

MuKU^aini Mud't'i — Accusel — Res¬ 
pondent. 


Criminal Appeal No. 3-29 of 1029, D’. 
cided on Gfch September 1020, from ac- 
(juibtal order of Sess. Judge. North 
Arcot, in Criminal Appeal No. 40 
of 102S. 

Madras Abkari Acl {1 of 1886), S. 30— 
Offi cer has no power to arrest though 
armed with search warrant. 

Though an ouicur armed with his owd report 
cat! arrest a person uoder S* 31 an officer 
armed with a search warrant from the Collec¬ 
tor under S. 30 is not authorized under that or 
any other section to arresti [P 448 C 1] 

S. Venkatachala Sastri'^iov Respon¬ 
deat. 


Judgment.—This is an appeal against 
an acquittal. Accused was acquitted 
for an offence under S. 224, I. P. C., be¬ 
cause his arrest in his house by a sear¬ 
ching abkari officer was held to be 
illegal. 

The point taken by the learned Pub¬ 
lic Prosecutor is that under S. 30, Act 
1 of 1886, the Collector may issue a 
warrant authorizing a search, and under 
S. 31 an abkari or police ofiicer of a 
certain rank after recording reasons 
may search. The officer in the latter- 
case under S. 31 may, if necessary, ar¬ 
rest, but, though the person to whom a 
warrant is given, may be an officer of 
the same rank, he is not authorized 
under S. 30 or any other section to ar¬ 
rest. It is anomalous that an officer- 
armed with nothing more than his own 
report can arrest, and an officer armed 
with a regular search warrant cannot 
arrest. 

I fully see the anomaly, but I am un¬ 
able to read the Act so as to avoid it. 
The Act seems to be baJly drafted. 

In these circumstances, the acquittal 
must stand. The appeal is dismissed. 

P.B.s./j.M. Appeal dismissed. 
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'I' A. I. R. 1930 Madras 448 (2) 
Jackson, J, 

Ramasami Mudaliar —Petitioner, 

V. 

Ramalinga Udayar and another—^ 
Respondents. 

Criminal Revn. Case No. 765 of 1929^ 
and Criminal Revo. Petn. No. 684 of 
1929, Decided on 21st November 1929,. 
from order of Addl. Dist. Magistrate,. 
Tanjore, D/- 26th August 1929. 

iit Criminal P. C.. Ss. 251 lo 259—Ac¬ 
cused leading evidence of good character by¬ 
way of defence—Prosecution cannot as of 
right lead rebutting evidence—If essential- 
to just decision, Magistrate may allow such 
rebutting evidence but prosecution cannot, 
insist upon his doing so. 

la a warrant case tried under Chap. 31r 
when the accused leads evidence of gooi 
character by way of defence the prosecution. 
cannot as a matter of right claim to lead re¬ 
butting evidence for the Code of Criminal Pro- 
ceduro gives tbo prosecution no such privilege.. 
If the Magistrate in his discretion thinks such, 
evidence essential to the just decision of the 
case he may eummon it, but the prosecutioa 
cannot insist upon his doing so, [P 448 G 2] 

A. Srirangachariar for V, Bathnanu 
— for Petitioner. 

ParaJeat Govinda Menon — for the- 
Crown. 

Order.—The question raised in this 
petition is whether in a warrant case 
tried under Chap, 21, Criminal P. C., 
when the accused leads evidence of good 
character by way of defence, the prose¬ 
cution may as a matter of right claim to 
lead rebutting evidence. The learned 
Magistrate is right in bolding that the 
Criminal Procedure Code gives the 
prosecution no such privilege. If the 
Magistrate in his discretion thinks such 
evidence essential to the just decision 
of the case he may summon it, but the 
prosecution cannot insist upon his 
doing so. 

The reason for this rule is probably 
that it is only in rare cases that general 
evidence of good character is of much 
avail; especially as till the contrary is^ 
proved an accused person is always pte- 
sumed to be of good character. There¬ 
fore, to make character a substantial 
issue in an ordinary case would be' 
waste of time. Anyhow the law of pr<J 
cedure is clear, and there is no grouna- 
for this petition. The petition is dis¬ 
missed. 

P.R.S./V.S. Petition dismissed. 
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A. I. R. W30 Madras 449 
Special Bench 

Beasley, C. J., and Ramesam 


Pandalai, Eddy and Cornish, JJ. 

-S. A. Subbiah Itjcr —Petibioncr. 

V. 

QonitnUwncr of Income-tax, 2Iadras 
—Respondenfc. 

Original Petn. No. 180 of 1928, Deci¬ 
ded on 20th January 1930. 

(a) Income-tax Act (11 of 1922), S. 66— 
Scope. 

51 (7.) of tho Act oc 1918 is no*; similar 
•to S. 06 of the present Act. (P C 2] 

^(b; Income-tax Act (11 of 1922), S, 66 (1) 
—Atsessee neglecting to apply to Commit* 
eioner to refer question within one month 
of order cannot ask High Court to direct 
Commissioner to refer it on ground of its 
importance. 

Alter an order has bjoa made an assesses who 
has neglected to make application to the Com- 
missionar to refer a question of law arising out 
of that order within ono month of the 
making of that order cannot, many months af¬ 
terwards, ask the Court to require the Commis¬ 
sioner of iucome-tax to refer the same qiiestion 
to the High Court merely because it is one of 
importance: A.IM, 1223 P.C. 138, DUt. 

[P 450 0 2] 

»(c) Income-tax Act (11 of 1922), S. 66 (1) 
—S. 66 is not intended for benefit of asses- 
«ee. 

Bottion 06 (1) is not intended to benefit an as- 
sessee but is inoroly to enable the Commissioner 
when he feels any difficulty with regard to a 
question of law to refer the raattoc himself to 
the High Court. [P 450, C 2] 

(d) Income-Tax Act (1922), S. 66 (2)—Point 
not raised before Commissioner in time can¬ 
not be subsequently raised for requiring him 
to state case. 

If a point of law is not raised before the Com- 
raissiouer of Income-tax within the time spe¬ 
cified by S, GG (2) it cannot bo raised at all and 
1ihe CommissicQcr cannot bo required to state 
a case to the High Court raising that question: 
A, I. R, 1928 Mad. B.),’Confirmed'. 

A.I.R. 1928 Rang. 281, Ref. A. I. R. 192) All, 
mExpl-. [P4il, Cl] 

:i{le) Income-tax Act (11 of 1922),S. 4 (2)— 
Money remitted from foreign business—Pre¬ 
sumption that it is out of profit is mixed 
question of law and fact—Onus of rebuttal 

I ts on atsessee. 

A- nuestion whether the -ordinary prasurap- 
tion that money remitted from a foreien busi¬ 
ness and received in this country is out of pro¬ 
fits, is a mixed question of fact and law and 
obviously such aprasuraption can bo rebutted 
the onus of doing so being upon the assessos. 

[P 4?il 0 21 

S}«(f) Income-tax Act (11 of 1922),S 4 (2)— 
Atsessee receiving remittances from money 
lendirtg business outside British India—Use 
to which such remittances are pul does not 
alter character in which it was received. 

Where an nssessis has a money lending 
busioesB outside British India and such bnsi* 
ness makes rsmittances, to the a'-.sesseo, the use 
to which an assesses chooses to put his money 
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on receipt of it cannot alter the- character in 
which it was rocoivocl. (P 133, 0 :?3- 

(g) Civil P. C., S, 100—Question of law— 
Legal inference from ndmilted facts. 

Question as to what is tlio legal inferonc' 
from admitted fact:; is i question of law 
A. 1. R. 1918 P.C. 92 FMl. [!' m, 0 11 

(h) Income tax Act (11 of 1922) S. 4 (2)- 
Atsessee •receiving remittance from bus'' 
nets in foreign Country—Prpsjimption is that 
it is out of profits. 

If an assossoe’s foreign romif-'' 

money to him in a country in v hjq i)j( 
fits from his business in that country arc ass- • • 
sed to Income-tax, the presumption h tb:}.6 tb- 
remittance is a remittance from o-it of the pr, - 
fits of the foriegri business. I'hc •'^C'Utish Pr 
videnl Inslitnlion V, John A'lan /i. 7’. 47 :. 
and .1. 1. R, 192G Mad. 7G7 lid.. i. fl‘ 432 C -2, 

V. V. Srinivasa hjcnair in'l I?. ]l. 
Srinivasan —for As^se^soo. 

M J?atanjali Sastri —for tho Crown. 

Beasley C. J.—In tcoonlanco with 
order of tho High Court Jatod 24th 
April 1929 throo questions have been 
referred to the Iligii Court under S. (if) 
(3), Income-tax .\cb by tho Commissioiior 
of Income-tax, Ma(lr.a'='. Tho:<o queq. 
tions are: (1) whether i. salo and con¬ 
veyance by a debtor oi tho a^so^soo in 
respect of a money lending business car ¬ 
ried on by the assosseo out of British 
India in discharge of tho principal and 
interest of debt due to such business of 
lands situate in British India amounts to 
a remittance into British India of profits 
of the assessee made in that foreign 
business; (2) whother the presumption 
as to foreign remittances being from out 
of the profits is applicable or available 
in a case where tho dealings between 
the British and the foreign business 
consist of large sums of money being 
more or less regularly repaid by remit^ 
tances by tho foreign business and (3) 
whether the said presumption is appli¬ 
cable or available in a case where tho 
moneys remitted are in tho current 
dealings account and debited to such 
account and not to tho personal or pro¬ 
fits account of the assessee and where* 
interest earned every year by tho Bri¬ 
tish Indian business in respect of such 
dealings is included in the assessment 
of tho British Indian business. 

Question (1) was not submitted to tho 
Commissioner of Income-tax for refo- 
rence to the High Court when the as- 
SOSS 0 B under S. 06 (2), Income-tax Act, 
required tho Commissioner to refer the 
other two questions to the High Court; 
and tho High Court in directing the 
Commissioner of Income-tax to refer all 
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(’I’Hinv'.^iurior !''• lii> t)i'(ler oti ttie peti- 
I ;<i:iei'- a['|i!ic it ion dated f he 23i'd Feb- 


I'.iary -stated that, liis lequest 

(iiuld not he granted, that S. GO (I) had 
p.o application and that Llio petitioner 
could have piofeired an application 
under R. GO (2) [)ut ditl lu-t so. Admit¬ 
tedly, the letitinnei'did no*' prefer an 
application utidor R. GG (2) hut Mr. V. V. 
Rro'Miivi-^.!. Aya-ig:iv contend.^ that the 
High C'li:' can nevertlicle^s require 
tiio Cuinmi-'i . ner to refer the question 
under R. t'«(i (1) if tfie question raises 
m impiii tai.t point of law for decision. 
Ho furtlior contends that, even if S. 6G 
(1) has no apiilication, then under S. 45. 
R])Ocitic Relief Act, the High Court can 
decide the question. On the former 
question he relies upon a decision of the 
Privy Council in Alcr>ck Ashdonii and 
Ltd., V. Chief Revenue Authority 
if Bomhaii (i), In that case it was held 
that it is the duty of the Chief Revenue 
Authority under S, 51, Income-tax Act. 
1918, to state a case and refer it to the 
High Court when in the course of an 
assessment a serious question of law 
trises. On page 752 {of i7 Bom.) Lord 
Fhillimore stated: 


“ In tboir Lordship’s view, always supposing 
that there i.s a serious point of law to be con- 
:iidered, there does lie a duty upon the Chief 
Kevenue Authority to state case for the opinion 
of the Court, and if he does not appreciate 
that there is such n serious point, it is in the 
power of the Court to control him and to 
order him to state a case." 

It was argued the S. 51, Income-tax 
.4ct of 191B, is similar to S. 66 of the pre- 
sent Act namely, the Income-tax of 1922. 
Section 51, Income-tax Act of 1918 is as 

follows: 

‘‘If in the course of any assessment uodjr 
:his Act or any proceeding in cooection there¬ 
with other than a proceeding under Chapter 
7 a question has arisen with reference to the 
interpretation of any of the provision of this 
Act or of any rule there under, the Chief Rsve- 
nue authority may, either on its -own motion 
or on reference from any revenue officers sub¬ 
ordinate to it, draw up a statement of the case 
and refer it, with its own opinion thereon, to 
the High Court, and shall so refer any such 


(1) A. 1. R. 1928 P. C, 138=47 Bom. 742=50. 
I..A. 227. {P. C.) 


or Income-tax (SB) (Beasloy, C.J.) 1930 

quesiiion on the application of the assesses 
it is satisfied that the application \i 
frivolous or shat a reference is unnecessary”. 

We do not agree that that section is 
similar ro section 66 of the present Act. 
Under S. 51 (l) of the Act of 1918 the! 
assessee could apply to the Chief 
Revenue Authority to refer any such 
question and he was not limited in 
that section as to’-the time in wbicll 
lie had to make his application 
within one month of the passing 
of the order under S. 31 or S. 32: 
and furthermore requires that applie- 
ation to be accompanied by a fee of Rs. 
100 '- or any such lesser sum as may be 
prescribed. Mr. Sreenivasa Ayyangar’s 
contention is tliat the assesses has two- 
remedies open to him, one under S. 66 
(l) and another under 66 (2). We are- 
unable to accejit that contention. It is- 
most unlikely that the legislature in¬ 
tended to give an assessee two remedies 
one within a speci6ed limit of time and 
another without any such limitation.' 
It cannot seriously be argued that afteq 
an order has been made an assessee who; 
has neglected to make au application to 
the Commissioner to refer a question of 
law arising out of that order within 
one month of the making of that order 
can, nevertheless, many months after-' 
wards, ask the Court to require the! 
Commissioner of Income-tax to referj 
the same question to the High Court| 
merely because it is one of importance.. 
Moreover it is clear that S. 66 (l) is 
nob intended to benefit an assessee but, 

i 

is merely to enable the Commissioner, 
when he feels any difficulty with re¬ 
gard to a question of law to refer the- 
matter himself to the High Court. The- 
asseseee therefore, not having made his 
application to the Commissioner to refer 
question (1) to the High Court within 
one month of the passing of his order,, 
cannot ask the High Court to direct- 
the Commissioner to refer such a ques¬ 
tion. 

It was also contended on behalf of 
the assessee that any point of law 
arising out of the facts of the ca3®‘ 
can be taken cognizance of by the- 
High Court and an opinion given 
upon it, because S. 66 says that the- 
Commissioner is to draw up a statement- 
of the case and it is contended that 
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this means the whole case i. e., the 
whole assessment. In support of this 
contention Shiva Prasad Gupta v. Com¬ 
missioner of Income-tax U. P., A. I. li. 
1929 All. 819 was referred to. There 
it was decided that though ordinarily 
the Income-tax Commissioner would be 
the oflicer who would frame the points 
of law that arise in the case stated by 
him and though he would be expected 
to give his own opinion on those points 
of law for the benefit ef the High Court, 
S. 66 requires the High Coiut to decide 
the questions of law that arise in the 
case i. e.. the High Court is entitled to 
“resettle the issues” as it were and to 
decide those issues. On p. 821 
Mukerji, J. states: 

" The meaning and objecc, howovor, of tbo 
entire 3. G6 seems to me to be free from obscu¬ 
rity. My impression is that the High Court has 
to accept the facts as found by the Commis¬ 
sioner of Income-tax and if necessary may 
call for more facts by ashing him to make a 
fresh statement of them under Siib-S. 4, S. 66. 
But it is for the High Court to Had out from 
the contention of the asseesee on the one band 
and the contention of the Income-tax authori¬ 
ties on the other, what is the real point of law 
that arises between the parties and what it has 
to decide. This reading of 3. GC seems to bo 
clear to me from among other matters the 
fact that the High Court is nowhere called 
upon to decide such question as may be framed 
by the Commissioner of Income-tax. ” 

In my view ibis decision does not 
mean that the assessee is entitled to 
argue any question of law which may 
arise out of the assessment and which 
he has not asked the Commissioner of 
Income-tax to refer to the High Court 
but merely means that the High Court 
can, if it chooses, alter the questions 
referred by the Commissioner of Income- 
tax or reject them altogether and decide 
the real questions of law at issue bet¬ 
ween the Commissioner and the assessee 
at the time when application was made 
to him to refer the question or ques¬ 
tions. This question has also been con¬ 
sidered by a Full Bench of this Court in 
\Commr. of Income-tax v. Thirtiven- 
gada Mudaliar (2) and it was there 
held that if a point of law is not raised 
before the Commissioner of Income-tax 
within the time specified by S. 66 (2), 
Income-tax Act, it cannot be raised at 
all and the Commissioner cannot be re¬ 
quired to state a case to the High Court 
raising that question. It was because 


the correctness of this decision was 
questioned fciiat this present reforonce 
W'as directed to bo hoard by a flonch of 
five Judges. In my view that decision 
was correct. In A. K. A. C. 7', 1'. 
Ghettiuar Firm v. of Income- 

tax (3) and in In the matter of Ishar 
Dar Dharam Chand (l), a decision of 
the Lahore High Court a similar view 
was taken. 

Obviously S. 45, Specific Relief is 
of no avail to the assesseo because hy 
sub-S. (d) of that section it is subject to 
the proviso that tho applicant has no 
other specific and adequate legal re¬ 
medy. In this case a remedy is provi¬ 
ded by S. 66 (2), Income-tax Act of 1922, 
but the assessee neglected to avail him¬ 
self of it. The assessee therefore cannot 
be permitted to argue the point of law 
raised in question (l), and it is unneces- 
sary to state any of the facts out of 
which that point of law emerges. 

With regard to questions (2) and (■i), 
the answer to question (2) answers ques¬ 
tion (3). I, however, think that ques- 
tion (2) does not really raise the ques¬ 
tion we have to decide. As it stands, 
the answer clearly must be in the nega¬ 
tive. The real question is wTiether the!# 
ordinary presumption that money re-f 
mitted from a foreign business and ref 
ceived in this country is out of profits! 
is one’ which can be rebutted and what 
facts rebut it. Mr. Patanjali Sasbri in 
the course of his argument was driven 
to take up the attitude that it could not 
be rebutted although he was bound to 
admit in the earlier stages of his argu¬ 
ment that such a presumption could be. 
He further contended that if it could be 
rebutted it was purely a question of 
fact whether it had been rebutted. I 
think this is a mixed question of fact 
and law and that obviously such a pre- 
sumption can be rebutted, the onus of 
doing so being upon the assessee. 

The facts are that the petitioner is a. 
resident of Tinnevelly carrying a money 
lending business in Tinnevelly and vari¬ 
ous other places outside British India 
of which Quilon in the Travancore Stato 
is one. The petitioner was assessed for 
the year 1926-27 on an income of 
Rs. 68,395 the year of account being the- 
year endin g 16th August 1925. The. 



. (3) A. I. B, 1928 Mad 869 (F. B.). 
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rlotaiU of utio ^v0^•e as fol¬ 

lows: 

Rs. 

Income from property, 200 

luooine from other sources 

(remittances from petitioner’s 
foreign business) ... ... 09,473 

Total 09.G73 

Loss Loss in petitioner’s 

Tiniievclly business ... 1,278 


Total 08,-390 

The amount of remittances of foreign 
profits was calculated by the Income- 
tax OlViccr as follows: 

Rs. 

Drawings from petitioner’s 
Tinnovelly shop (there were 
no profits in this shop and 
there wore largo remittances 
from the foreign branches to 
this shop) ... ... 21,469 

Amount drawn from 

Quilou for purchases of lands 
in Tenkasi Taluk ... 43,810 

Amount drawn form Quilou 
branch by debit to assossee's 
drawings account for pur¬ 
chase of lands . 1,000 

Amount received fromQuilon 

in the shape of articles 194 

Total 69,473 

The Income-tax OOicer found that the 
profits of the petitioner's foreign busi¬ 
ness for the year amounted to 
Rs. 1,99,185 and hold that the sum of 
Rs. 69,473 should be regarded as a re¬ 
mittance out of profits and accordingly 
included it in the petitioner’s assess¬ 
ment. From this assessment the peti¬ 
tioner appealed to the Assistant Com¬ 
missioner and it was found that during 
the year of account the petitioner had 
drawn'Rs. 89,847 from his foreign busi¬ 
nesses in excess of tlie amount sent by 
him to those businesses. The peti¬ 
tioner’s course of business was to 
supply foreign business with money 
from Tinnevelly. This money he him¬ 
self borrowed from other persons. The 
money sent by the petitioner to his 
foreign businesses was sent by means 
of hundis and money remitted 
from those foreign businesses to Tin¬ 
nevelly was also sent by means of hun¬ 
dis. There was a continuous flow of 
money during the year in both 


directions. The Tinnevelly business 
made no profits in the year of account. 
The Assistant Commissioner held that 
.13 tlio money received from the foreign 
businesses‘■was in excess of that sent 
by the petitioner to those foreign busi¬ 
nesses, the excess should be regarded as 
I remittance of foreign profits. He en- 
lianced the assessment by Rs. 68,378 by 
taking the excess figure of Rs. 89,847 
and deducting from it a sum of Rg. 
21.469 which had been applied in part 
by the petitioner towards the discharge 
of borrowings by him in his Tinnevelly 
business. The petitioner then preferred 
an appeal to the Commissioner of In¬ 
come-tax against the Assistant Commis¬ 
sioner’s order of enhancement and suc¬ 
ceeded in reducing the assessment. The 
petitioner applied to him to refer the 
following question namely : 

‘’whether or not Rs. 67,209 cau be taxed as 
a rsinittaace of foreign profits under S. 4 (2) 
Income-tax Act in the facts and circumstances 
of this case.” 

The Commissioner of Income-tax de¬ 
clined to refer that question being of 
t-he opinion that it was not one of law. 
He was, however, directed to refer the 
question to the High Court and it has 
come lip in the shape of questions (2) 
and (3). 

If an assessee’s foreign business re¬ 
mits money to him, in a country in 
which his profits from his business in 
that country are assessed to income-tax, 
the presumption is that the remittance 
is a remittance from out of the profits 
of the foreign business. The Scottish 
Provident Institution v. John Allan ,:(5) 
followed In re : A. V, P.U. B. M.. 
Murugappa Ckettiar (6). In the latter 
case it was decided that money 
remitted to the headquarters of 
of a firm in British India from a branch 
situated on a foreign country is pre* 
.sumod to be profits and not capital and 
is assessable to income-tax as profits 
unless the assesseo proves the contrary. 
Tho Coramissiouor of Income-tax argues 
that the assessee has mixed up his ac¬ 
counts of capital account in Quilon, a 
correnb account and a profit account; m 
his books there is no separate fund kept 
in respect of these items. It is admitted 
by him t’nat those remittances f ^m the 

(5) ilDOSj A. C. 123=72 L. J. P- 0. 70=19 
T. L. R. 432=4 Tax. Gas. 531=67 J. P- 
341=83 L. T. 478. 

(0) A. I. R, 102G Mad. 707=4? Mad. 465. 
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currenb account in ,Quiloii aro shown in 
that account to be remittances from 
capital and are similarly shown in th. 
Tinnevelly books to be received in the 
shape of capital. It is argued that never¬ 
theless the remittances wore not from 
capital at all but were from prohts be¬ 
cause it is shown that there were pro¬ 
fits earned by the foreign business to an 
amount more than enough to repay the 
loans received from Tinnevollv and that 
no businessman would be likely to remit 
capital when ho has profits out of which 
he can repay the loans and in this con¬ 
tention ho is supported by the observa¬ 
tions made in Allan s case (5). In the 
report of that case in ATax Cases on p. 
419, Lord Mclaron stated : 

“But, where a capitalist company, as in tho 
present case, has invested largo sums for n 
period of 15 years in a colouy, and has an 
agent employed not only to receive interest but 
also to receive the capital of the investinon: 
when' paid up and to reinvest it, even if unap¬ 
propriated remittances are made to thi< 
country, I think every one would agree the> 
must be dealt with according to the ordiuarv 
course of business and these remittinces must 
be presumed to bo paid in the first place out of 
interest so far as they aoe income, and in tho 
second place out of principal or capital. I think 
that rule results from the fact that no prudent 
man of business will encroach upon his capital 
for investment when he had income uninvested 
lying at his disposal.” 

The CommisRioner’s contention goes 
to tho length of saying lhat a business- 
man is not to be allowed to conduct his 
own business as ho chooses. In the 
present case the Commissioner of In¬ 
come-tax agrees that the asscssee has 
acted perfectly honestly, that is to say 
he intended to remit capital and not 
profits from Quilon to Tinnevelly and 
kept genuine, accounts and made true 
entries in those accounts but contends 
that nevertheless as profits were earned 
in the assessee’s foreign business those 
remittances must be held to be from 
those proBts and not to be capital. • It 
seems to me clear that as the Commis¬ 
sioner of Income-tax admits that the 
assessee acted honestly in making the 
entries in the account books and bad a 
bona fide intention of‘ remitting capital 
and not profits his argument that the 
sums remibted are liable to 'be taxed 
must nt once fail, and I am far from 
saying that the assessee did what a piai- 
dent man of business would not do. He 
had borrowed money in Tinnevelly for 
the purpose of lending it out to his fore¬ 


ign business and to mako a profit on it 
and what lio had borrowed had to be 
repaid. J sco nothing unbusinesslike in 
his choosing to repay those loans out 
of capital rather than wait until he 
winds up his foreign business as tho 
Commissioner of Income-tax suggests he 
should do. 

Another argument addressed to us 
was that the remittances frcni the 
foreign business must be remittances of 
profits and not capital by roasem of tho 
fact that part of the sums remitted was 
used by the assessee for repaying the 
loans taken in Tinnevelly for tho con¬ 
duct of the Tinnevelly business and 
(lart for tho personal expenses of the; 
petitioner. With regard to tho former 
reason, I thiuk that the fact that the! 
funds were utilised for repayment of; 
tlic loans taken at Tinnevelly supports! 
tho assesseo’s case rather than weakens 
it and with regard to the latter reason 
the use to which an assesses chooses to 
pat his money on receipt of it cannot} 
alter tho character in which it was: 
received. If this money Avas recoivedi 
in British India as capital the fact that 
the assessee cho^ie to use some of it for 
his own pei'sonal expenses did not 
change its nature. 

For those reasons the answer to ques¬ 
tions (2) and (3) is that in the circum¬ 
stances of this case the presumption as 
to foreign remittances being out of pro¬ 
fits has been rebutted by the assessee. 

Rupees 300 costs of this reference are 
directed to bo paid by the Commissioner 
of Income-tax to the assessee. Es. 100 
deposited is to be returned to the 
assessee. 

Ramesam, J.— I concur with the 
order just pronounced by my Lord. On 
questions 2 and 3,1 only wish to add 
that Allan’s case (5) itself shows that the 
presumption laid down therein is a re¬ 
buttable presumption. To say that, 
even where the party indicates some 
evidence of his wish to withdraw the 
capital, leaving the profits in the foreign 
country he muet be deemed to have 
withdrawn the profits and left the capi- 
tal is to make the presumption irrebut¬ 
table. On the contention for tho In¬ 
come-tax Commissioner (at one stage of 
the argument) the capital can only be 
brought up last i. e., only when the 
trader wishes to wind up his busipew in 
the foreign country. This is to dictate 
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■ ’ '.,.1? :ti wii.i';, ocuer )ie siionld with- 
ujmv. In'? fii'i'Is .Liifj it IS clitticiilt to soe 
’-vhv it sliould lu) '0. 

J: rnust !io retneuibetecl tiiar- ttiis 
■■ .iaifciiig his funds isavliiahio 
:h'.. ]'arty only once in respect of 

I-ulicular item of capital. Only when 
anotlicr item of advance is unde can he 
claim again to withdl■a^v j'apital. If 
once it is conceded that timtiMder may 
call hack his cai)itai ic i-> for him to 
choose in wiiat particular year he does 
so and to indicate his choice hy accounts 
(which thoi'o is no reason to suspect) or 
otherwise. Once the choice is made, 
tlio pio-.iim|)tion is leljuttetl. 

Pandalai, J. — l agree with my Lord 
loriijo loasons stated hy him that it is 

not uj ento the assessec to raise before us 
<]uestiOM (l) which relates to Rs. 4d,8l0. 
i Oue<tions (2) and (3) relate, to Rs. 

! 1)7.2<M) the amount which the In- 
I comed.ax Commissioner attributed to 
, foreign prolits received in British India 
' in the year of account and they both 
present different aspects of the same 
matter wliether the Commissioner was 
■ lusSilied on the account books and other 
I materials furnished by the assessee and 
the nature of his business, in thinking 
that there was any presumption that 
the sum in question was prolits and if 
there was any presumption in the matter 
whether he ought nob to have hold that 
it was rebutted. Whether the sum was 
in fact profits or capital is ultimately 
one of fact. But if in determining that 
fact, the Commissioner has acted on a 
presumption which either did nob arise 
or which in the admitted facts must be 
held to have been rebutted then the 
conclusion is vitiated by an error of law 
and this Court will correct it. The 
ground of the Commissioner’s decision 
is stated as follows in para 5 of his 
order dated 3rd September 1927 : 

"lb is arguable that kho appellaots discharged 
debts due bo creditors in British India that he 
had no funds in British India to draw upon 
and he must therefore have drawn upon his 
foreign business. As there were profits in the 
foreign business more than sufficient to covet 
. the discharge of these liabilities it must be 
presumed that these profits were drawn upon 
... If the appellant incurred liabilities in 
the course of his British Indian -business and 
met them by drawing on his funds abroad 
there is certainly a presumption that any pro- 
ftte that may have -been available abroad were 
drawn on for this-pnipose.’ 

^ The Commissioner accordingly, made 


a calculation on a comparison of the 
volumes of the Tinnevelly business with 
that of the foreign business and com- 
puted Rs. 77,209 bo be amount repaid on 
account of the purely British Indian 
liabilities and so hela that sum to re¬ 
present the foreign profits received at 
Tinnevelly. 

The question before the Commissioner 
was whether the balance according to the 
current, account as it is called of remit¬ 
tances passing during the .year between 
the Tinnevelly head ofliceand the foreign 
branches of the assessee’s business re¬ 
present or must be presumed to be pro- 
tits. When regard is had to the nature 
of the assessee’s business which may be 
broadly described as carrying on a 
money lending business in Travancote 
and Cochin with money borrowed at 
Tinnevelly it is seen that the account is 
in no way intended to show the profits 
of the business at all but on the con¬ 
trary it represents on one side the work¬ 
ing capital sent by Tinnevelly to the 
foreign shop and on the other, the 
amounts returned from the latter to 
Tinnevelly for repayment to the depo¬ 
sitors from whom the assessee had bor¬ 
rowed. There is a separate profit and 
loss account in the books of the foreign 
shops. There is no que.stion that the 
books are not honestly and properly 
kept or that they were intended to 
conceal the facts. It was also admitted 
that if the opening balance in the ac¬ 
count w’are taken into consideration 
there was no excess remittance to Tin- 
nevelly at all the excess of Rs. 89,847 
being the result if only the remitbancej 
during the year of account were taken. 
As to this the Ccommissioner in para 4 
says l 

“I think the appellAot is right on this point 
also. The argument underlying what has been 
known as the "theory of excess remittanow 
is that in so far as money brought into British 
India is found to be in’excess of the sum re¬ 
quired to replace money previously sent abroad, 
it should be presumed that the money sent *n 
is a remittance of profit if profit was availabw 
for remittance. In this case, there seeins to M 
no doubt that the balance shown as due ny 
the foreign shops at the beginning of the y^r 
represent money supplied at sonib time or oj®®. 
from Tinnevelly. The "net remittance oi 
Rs. 89,849 in the year of account was not su 
ciont to replace the sums supplied but not r 
placed in the previous years. A mere . 

son of the amounts of remittance onch way 
not therefore by itself a sufficient gronnu 
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iiolding tbat money was sent in ot;hdtwls3 than 
an .replacement of money previously sent out." 

Having thus, I think rightly, held 
that a msre comparison of remittances 
■each way is not suliicient to say that 
money was sent in otherwise than in 
replacement of money previously sent 
■out the Commissioner went on to hold, 
I think, wrongly that so much of the 
remittances to Tinnevelly as were uti¬ 
lized to pay off Tinnevelly debts must be 
presumed to be foreign profits received 
in British India. 

lb is difficult to see hov; the character 
of a remintance into British India, whe¬ 
ther it is capital or profits is co be judged 
by the use to which it is put after its 
receipt in British India. If a man 
received ‘his foreign profits in British 
India they will be equally liable to tax 
whether he pays debts, or gambles with 
them. Bub if what he received was not 
profits but his foreign capital he cannot 
be taxed here because he pays off there¬ 
with the debts he had incurred to carry 
on his business, local or foreign. The 
nature of the remittance must depend on 
what it was in origin. If the moneys 
remitted were not or cannot Ijs presumed 
to 1)0 profits when remitted the fact that 
debts were paid off with them cannot 
make them such. 

Before us the 'main contention was 
not that the repayment of Tinnevelly 
debts shows that the money with which 
it was done was from foreign profits 
brought into British India because it 
was recognized that it only showed that 
the assessed w'as paying off borrowed 
capital sent to foreign business and re¬ 
turned therefrom. Bub the main con¬ 
tention was tbat according to the rule 
in the Scottish Provident Institution v. 
Allan (5) followed in In re. Murugappa- 
Ghettiar (6) when there are profits avai¬ 
lable in a foreign country and remittances 
are made from that country into British 
India the inference must be drawn that 
such remittances are from profits and 
this in spite of whatever the assessee 
may do and of the fact that according to 
the books of the assessee accepted as 
properly and honestly kept such remit¬ 
tances are shown to be and are honestly 
regarded by the assessee himself to be 
return of capital previously sent from 
British India to the foreign country for 
the business there. 

The decisions cited do not support the 


contention bo biio length to which it goes. 
In the Prncldent I!i=ititution 

case (5) al)oub'-'l.-IOO 000 had ‘=;eut 

bo Australia lor inve^tniciit and after 
making the remittance in 'luostion thei e 
was still more than cI.miu.OOO in invest¬ 
ment there. Apparently in order to 
escape the British tax, the Australian 
branch office of the companv bad accord¬ 
ing bo instructions accompanied each of 
the disputed remittances with a letter 
to say that it was towards particular 
advances, most of thorn made several 
years previously. On these facts the 
Lord President of the Court of Exche¬ 
quer (Scotland) concluded his judgment 
in the lower Court with the observation 
that under the circumstances indefinite 
remittances to this country must be 
presumed to consist of interest not of 
capital so long as the amount of capital 
remitted to Australia for investment 
still remains invested there.' (4 Ta-: 
Cases 419). Lord Maclaren similarly 
said that the sound principle is that the 
source of the kind remitted m the ab¬ 
sence of evidence to the contrary, must 
be determined according to the ordinary 
course of business in dealing with un- 
invaded funds (p. 420). In the House oi 
Lords, the Lord Chancellor referred bo 
the instructions and letters above re¬ 
ferred to as mere nicknaming the sum 
received and said that the right of the 
Crown could nob be defeated thereby. 
(1903 A. C. 135). Lord Davey referred to 
the fact that the company had in all 
remitted l4 millions to Australia and had 
at the end of the year in question 24 mil¬ 
lions there and that in every sense that 
is profit. As to the attempt to make out 
that what was remitted back were sums 
which had been sent out several years 
previously, his Lordship said it was 
mere book-keeping and not actual facts. 
The mere calling it capital for the pur¬ 
pose of the Inland Kevenue Department 
will not make into capital that which is 
essentially and in truth profit (p. 137) 
Lord Shand and Lord Robertson also 
referred to the fact that the sum still in 
Australia was more than the sum sent 
there (pp. 136 and 138). *The decision in 
In re: Murugappa Ghettiar (6) does not 
carry the matter further than to shew 
that where the Commissioner has not 
misdirected himself as to the nature 
and scope of the presumptign, the Court 
will not interfere with his inference on 
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Liio qiiestiLii, oi tacb ^Yh 0 thel■ the remit- 
tivuce wuo prolits or capital. 

In this case the Commissioner in my 
'jpinio;'. misdirected himself in raising 
tlio presumpiiou whore the admitted 
laets (lid not i avoany scope for it, or to 
I'UL it in ajn.'&l)or ^\ay where ho ought 
to have hold that tho admitted facts 
i e))ntted it, In tlie first ])lacc, the pre- 
■uinption is certainly rebuttable and 
;an only be u -od in tho absence of proof 
' 0 tiie conbraiv. NViiothcr tlie i)roof i.-j 
^iU}!ieielll is coi t-ainiy a matter for th (3 
Commissioner only, [^ut in tlie j)resonb 
'jase tlierc is no dispute as to the facts 
'•e., tho course of business and assessee's 
books wl.icli .are admitted to bo Jionestly 
liept in tjjc usual lourse of tliat business 
;7 vnd the imlc question is wliat is the 
^ iioper legal inferonce from those ad- 
mitted facts and this is a question of 
law : Nnfar Chandra Pal v. Shuhtr 
Sheikh (7) at 195 (o/40 Cal.) 

Tho Commissisner recognized that 
iihere was no ground iu the amounts of 
romitbancos bo and from Tinnevolly for 
holding that more money was sent to 
Pinnovolly than was necessary to replace 
capital previously sent out. He recog- 
■iized that the foreign business was 
inanced by borrowing at Tinnevelly, 
that these loans were repaid by 
'Omittances from foreign businesses. 
There was notliing to show as there was 
in the Scottish' Provident Institution 
case that the investments still left in 
the foreign country were more or less 
than tho unreturned capital plus the 
loreign profits earned more than three 
years prior to tlio year of account which 
ue not liable to tax. The important 
lacb on whicli tho presumption w’as 
based in that case was therefore lacking 
in this and I am not sure that in using 
the presumption in that case care should 
nob be taken to see that the circumstances 
are similar. 

In any case, I cannot accede to the 
contention that even when it is shown 
that the assessee who has borrowed in 
Hritish India and carried on a business 
with such borrowed capital and in 
foreign parts wants to return his bor¬ 
rowed capital and for that purpose 
remits that capital to British India and 
has deliberately and honestly main- 
tained his books in the usual course to 

(7) A; I. R. 1918 P. 0. 92=46 Cal. 189=545 L 
A. 183 (P. C.). 


show what he has done, there is still a 
presumption that the source from whence 
he repays Jiis debt is his foreign profits 
and nob the liorrowed capital. So long 
as it is open to a man to keep his 
foreign profits abroad, it is not for the 
Commissioner or anyone else bo compel 
him to do what lie is nob bound to do by 
law. After all a man can remit any 
particular amount of capital from foreign 
parts into Ijritish India only once and 
further remittances unless there were 
frosii capital sent out which could be 
returned must bo from profits. The order 
in which a man must dispose of liis 
capital and profits is for himself to 
determine and w’here as in this case, ho 
has determined that order and there is 
nothing to suspect his bona fidesorto 
whose (sic) that his books are intended 
to conceal liis real purpose, w'e cannot 
by resort to a presumption hold that he 
has done what he had not done and 
what he cannot he comi oiled to do. 

I agree that tho answ'or to the second 
and third quessions must be as proposed 
by my Lorcl. 

Eddy, J.—I agree with the judgooent 
of my Hold and desire to add only a 
word or two with regard to the con¬ 
struction of S. 6G, Income-tax Act. The 
contention that under this section an 
assessee has alternative remedies is in 
my opinion untenable. It is quite plain 
from siib-S. (2) of that section that an 
assessee who desires a question of law 
to be referred to the High Court must 
make his request to the Commissioner to 
refer it within one month of an order 
affecting him. Exyressio unius est 
exclusio alterins. None the less it was 
contended before us that when he had 
allowed that time to go by he might 
avail himself of the provisions of the first 
subsection »of that section. The firsi* 
subsection of that* section, in rriy 
opinion, confers no rights on the assessee 
at all. It is a provision, as I think, to 
enable the Commissioner to seek the 
assistance of the High Court when a 
question of law arises. Moreover the 
provision, as I think, contains its own 
time limit. Observe the words : 

“If, in tho oonrso of any assessment 
this Act or any proceeding in connexion tbero* 
with." 

If one reads these words in ooniunj^ 
tion with the rest of the subsection, 
is clear, I think, that this provision »» 
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to enable the Commissiooei' to refer a 
question of law to this Court before he 
or any Income-tax authority subordinate 
to him as the case may ho comes in tbo 
iirst instance to a final determination 
with regard to any assossmenc. 

Cornish, J. —After tho judgments 
^Yhich have been delivered it is hardlv 

a 

necessary to add anything more. But 
1 will say a few words on the point 
raised in the argument \vhether the 
Court could entertain a question of law 
not referred to the Court by the Commis¬ 
sioner of Income-tax and which he had 

not refused to refer at the request of the 
assesses. The scheme of S. (3G appears 
to bo this : sub-S. (l) enabfes.the Com¬ 
missioner to obtain suo motu a determi¬ 
nation by the High Court of a question 
of law. Sub-S. (2) enables an assessee 
who has exhausted his right of appeal 
under S. 32 to get a determination of a 
question of law by requiring the Com¬ 
missioner to state a case and refer the 
question of law to the High Court ; and 
sub-S. (3) empowers the High Court to 
require the Commissioner to state a case 
if the High Court is satisfied, on the 
assessee’s application, that the Commis- 
sioner should have refer.'ad the question 
of law which the assessee required him 
to refer. But clearly the time limit im¬ 
posed by sub-S. (2) is intended to qualify 
tho assessee’s right to require the Cora- 
missionor to refer a question of law ; 
and it seems to me enually clear from 
the language of sub-S. (3) that tho 
question of law which tho Commissioner 
has refused to refer is tho only question 
of law which the High Court can require 
him to refer on the assessee’s application. 
The Commissioner cannot bo called upon 
under sub-S. (3) to state a caso in respect 
of a question of law which the assessee 
has not required him to refer to the High 
Court under sub-S. (2). If, therefore, the 
assessee fails to require the Commis¬ 
sioner to refer a partijular question of 
Ia^y within the prescribed period of time 
lie’cannot after the expiry of that period 
apply to the High Court to call upon the 
Commissioner to refer it. Any other 
construction would, in my judgment, 
render the one month limit imposed by 
sub-S. (2) meaningless. I agree with the 
proposed answers to the questions. 

P.B.S./v.B, Referetre ansicered. 


A. I. R. 1930 Madras 457 

Special Bench 

BE.\ijLEV. C. J. AND HaMKSAM, 

PaNDALAI, KdDV and CoKNISIl. 1.1. 

S. A, S. Suhhiah Iyer —I'olilioucr. 

V. 

OoiumifisioneT “f Inc ■. Maiho 

—Bos pendent. 

Original Pctii. No. 2(13 of 102^, l)L'!;i' 
dod on 20th January 1930. 

(a) Income-tax Act (11 of 1922), S, 4' i i 
— Remittance from assessee’s foreign busi 
ness—Presumption—Onus. 

If there are profits in an assessce's foreigi 
husinoss suUieieut to cover reroittaucos to J^ri • 
tish India during the year of assessinont thr' 
presumption is that the remittances ware from 
profits and not from capital and that tho onus 
of showing that they were from capital iind 
not from profits lies upon an assessee and al.-' 
the onus of showing that they were profits 
earned more than three years before the date 
cf the remittance cr remittancef. [F C i J 

^ ^ (b) Income-tax Act (11 of 1922), S. 4 
(2) —Assessee carrying on money lending 
business outside British India and foreign, 
business having debtor unable to repay--lf 
land in British India taken in satisfaction 
land is not taxable. 

Where an assessee carries on money lending 
business outside British India, if it c.an be 
shown that the foreign business has a debtor 
and that debtor is unable to repay the foreign 
business debt and the assessee takes tho 
debtor's laud in British ludia-in satisfaction 
of his clsim against his debt, tho land so taken 
in British ludia is not taxable as forcigu pro¬ 
fits under S. 4 (2). [1>45^G2J 

V. V, Srinivasa Iyengar and P. P 
Srinivasan—iov Assessee. 

M. Patanjali Sastri—ior the CicAvn. 

Beasley, C. J.—Two questions have 
been lofeirod to tho High Court, vi/..: 

“lU Whether in the computation of foreign 
profits assessable under S. 4 (2), Income-tax 
Act, there is any presumption in law available 
to the lucomc-tax authorities entitling them, 
in the absence of auy specific facts or evidence 
to appropriate tbo remhtance of a sum of 
money as one made successively from out of 
the assessce's profits in tbo first, second or 
third year of the period of three years speci¬ 
fied in the section and whether such allocation 
of the remittances to the earliest year of the 
said period based entirely on such a presump- 
tiou of law is legal or whether the remittance 
in any year should first be set against tho pro¬ 
fits of that year, the balance against the un- 
assossed profit of the immediately preceding 
vear and so on” 

and 

“(2) Whether a purchase of lands ill British 
India by tho assessee carrying on u monev 
lending business outside British India in 
satisfaction or part satisfaction of a loan ad¬ 
vanced out of British India by the business: 
amounts to a receipt or bringing in of foreign 
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1-1 A .'^ iingar <taiel tiiat 
■ i ■' .L to ar; 4 ue the 

I’Oc.-ui'^c the remittances 
la tho assessce are not 
I , the a'<si'<soc’s hooks Co l>e 
"i of caj)iial. There vrere pro- 
a ai'oarer amount Chan the rernit- 
frotii T’innovelly to Qiiilon earned 
i'l the Ahiilon hii^iness. The lacts of 
i.hi> (. 1^0 are ditlerent to those in 0. P. 
No. h^ii (.)!’ JO'Js but the assessee is the 
same an<l in view of our ohservations 
during; the course of tlie argument Mr. 
Si'oeiiivasa Ayyangar has accepted the 
position that tho burden of showing that 
the remittances were not from protits 
I'ut from cipibal is upon him and he is 
inahlc in this case t:) contend that he 
had discharged that burden. Here again 
wo think that the question referred has 
nob been properly framed and we con¬ 
tent ourselves with saying that if there 
are pro6t5 in an assessee’s foreign busi¬ 
ness .sullicient to cover remittances to 
British India during tlie year of assess¬ 
ment the presumption is that the remit¬ 
tances were from piolitsand not from capi- 
bal and that the onus •>[ showing that 
they were from capital and not from pro- 
tits lie upon an assessee and also the onus 
of sliowing that they were profits earned 
more than three years before the date of 
the remittance or remittances. 


With regard to question (*2), what 
happened was that the assessee in satis¬ 
faction of certain debts due to his Qui- 
lon shop took over lands of debtors in 
J^ribish India. The Income-tax Commis¬ 
sioner held that this money had come 
into nis possession in British India in 
thesliape of land and could only be con¬ 
strued as a remittance. With this con¬ 
tention we do not agree. In one case a 
mortgage had been taken as secuiTty for 
a loan bo a debtor and the mortgage was 
granted moi’c than four years previous 
to the year of account. Clearly the 
interest received within the three years 
previous to the year of account and re¬ 
mitted to Brttish India is assessable to 
income-tax. It is the profit earned by 
the loan and lending money is the asses¬ 
see s business. The interest: eirned pre¬ 
vious to the three years is nob liable to 
income-tax at all and the repayment of 
•the ^ loan and its remittance to British 
-India in that shape is a remittance of a 


repaid loan, namely, capital. Instead 
of remitting the repaid loan in the shape 
of money the assessee was forced to take 
in satisfaction of his debt instead of 
money the lands of his debtors in Bri¬ 
tish India. In our view, by so doing he 
did not convert what, if it had been in 
the shape of cash, would have been a 
remittance from capital into a remittance 
of profits by taking lands in satisfaction 
instead of cash. The j osition is very 
different when an assessee invests pro¬ 
fits made in the foreign business in 
lands or securities in British India. That 
is an investment of profits but that is 
nob this case. If it can be shown that! 
the foieign business lias a debtor and' 
that debtor is unable to repay the, 
foreign business debt and the assessee 
takes the debtor's land in British India, 
in satisfaction of his claim against his 
debt, the land so taken in J3ribish India- 
is nob taxable as foreign profits under- 
S. 4{2), Income-tax Act, and this answers 
the second question referred to us. 

No costs allowed to either party. Re¬ 
fund of Ks. 00 deposit. 

Ramesam, J.—In 0. ?. No. 263 of 
1028 I concur with my Lord’s order 
and have nothing to add. 

Pandalai, J.—1 agree. 

P.R.s./v.B. ■ Reference answered 
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Ramesam and Counish, JJ. 

F. H. Wilson and another-Ddlen- 

dants —Appellants. 

v. 

NathmuU —Plaintiff—Respondent. 

Original Side Appeal No. 16 of 1^^' 
Decided on 8th November 1929, against 
judgment of Beasley, J., D/- 15th Ds* 
ceraber 1927. 

(a) Decree—Con»truclion—Two conitru 

lions possible—Construction consistent wi 
judgment must be accepted. _ 

Whenever it is possible to construe » • s-. 

in two ways, one Wiy consistent with the 8 
meat and the other inconsistent with it, i 
the duty of tho Court to construe 
consistent with the judgment. fP s 

(b) Presidency Towns /w*-':.i 

98—Insolvency of one-partner — O* • 
Assignee is not entitled to take P®**®*** j 
of partnership properly without consen 
other partners. , „-,{i 

Though tbs insolvency of a partner do 
iu India ipso facto tsrmin.ite the 
the Official Assignee of 'the iusolveut c 
take possession of ihe goods of the “ ot 

without the consent of. the other P, ^ ppgp 
partners in whosi possession they may “ 
to be. •*' 
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c) Presidency Towni Insolvency Act, S. 
oo—S 86 relates only to validity of acts and 
decisions of Official Assignee and not to 
claim for damages against him—Insolvency 
Conrt has no jurisdiction to consider such 
claim—Withdrawal of such claim does not 
amount to giving it up. 

Sectioo 66 relates only to the validity of the 
acts and decisions of the Official Assignee and 
does not relate to a claim for damages against 
him for wrongful trespass to goods. The in¬ 
solvency Court has no jurisdiction to entertain 
a claim for damagestand if a party making 
-such a claim before it withdraws ‘it he -cannot 
be said to have given it up for all time. 

[P 461 C 2] 

(d) Civil P, C., S. 80—Official Assignee 
purporting to act legally though action not 
^strictly legal—Suit against hi m for damages 
—Notice is necessary. 

An Official Assignee purporting to act legally 
in taking possession of certain goods believing 
them to be the insolvent's property which 
ultimately turns out not to be his property does 
not act strictly legally, all the same ho-is act- 
jog as an Official Assignee and in a suit against 
him for damages notice under S. 80 is neces¬ 
sary : A^I.R mail 851; A. I. n. 1924 
•Cai, 145 ; 26 Bow. 803, Poll. (English 
conndered) [p 463 C 2, P 4G4 C 2 

/*’«»>«ency Towns Insolvency Act, S. 
59—S. 59 is only enabling section and does 
not prohibit Official Assignee from obtain- 
-<ng possession in other ways. 

An Official Assignee on apprehending trouble 

^ warrant 

under b. 59 which would be issued to an officer 
of the Court or to a police officer, but it is onlv 
an onablmg section and not a prohibitine 8“c^ 

tion and the Official Assignee mav obtain pos- 

9 on in other ways. [P 4G3 C 2j 

^ Trespass— Inducing another to 

•commit trespass-No damages are claimable 

A person IB not liable to damages in tort for 
inducmpnother to commit trespass to goods 
‘Or promises. rp .pfp ?? 

Nugent Grant—toi- Respondent 

^PPeaUiises out 
oI a suit, C. 8. No. 543 of 192fi nn fk 

aeainst delen”»n°^ and 

dants 1 and 3 are the appellants betoM 

The facts oat of which the suit arose 

^sfoUows; nl 
fendant 3 Maharaj Sowcar and his part 

dissolution of partnersnip, for taking 

«nm*M**^"** recovery of a certain 

•urn oI Boney-C. 8. No. 261 of 1923. On 


17th September the suit was ilur-rocil I'y 
our brother Waller, 'J. The j'laintitls 
applied on 2Uh September 192-1 tor at¬ 
tachment of the defendant's interests in 
the business of Nathmull ami Chunilal 
which had been carried on at No. 91) 
D'Mellows Road, Choolai, Madras and 
for the appointment of a commissioner 
to take an inventory of articles jewels 
cloths, and vessels, etc., pledged with de¬ 
fendant landto*be found in the same jn e- 
mises and to initial the books of account. 
On the same day notice was ordered an<l 
one Mr. C. Deorajan was appointed 
commissioner. Onthe2‘)th September 
the defebdants were ordered to admit 
the commissioner for the purpose of ini¬ 
tialling the accounts and taking an in¬ 
ventory. On 14th October notice to 
Nathmull and Chunilal was ordered. 
On 17th Natiimull’s counsel asked for 
time. Meanwhile on 17th October 
Chunilal was declared insolvent and 
on 22nd October the matter having be¬ 
come known to the appellants the ap¬ 
plication of 24th September was not 
pressed. The order on that day con¬ 
tained the note ; 

“the -question of iiHeged partnershii) with 
Nathmull is left open." 

In the alhdavit accompanying thQ 
application of 25th September 1924 it 
was stated that the business in Nos. 
98 and 99. D’Mellows Road, was carried 
on under the name and sbayle of Nath¬ 
mull Chunilal. The petitiotier's case 
was that Chunilal was tlie sole prop¬ 
rietor. The commissioner made a report 
on the same date that when he went to 
the premises he found a piece of paper 
affixed on the door bearing an inscrip¬ 
tion: 

“To 

Kasthurichand Nathmull Sowcar, 

95. De'Mellows Road, Perambore 

Barracks” 

He also states in his report that 
neither the defendant Chunilal nor Nath¬ 
mull 8 brother Mothieband would give 
the keys of the premises and they also 
refused to produce the account books 
After the adjudication of Chunilal his 

Assignee 

foi taking steps to reduce to his posses 

ZV on'’l7V‘ 

8 y on ^na November the Official 

t llfaLh Kuppusll 

with Meghraj to the ptemisee in queT 
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Ho luhlics-iccl a letter Ex. B to 
t!i-‘ iri'olverit ('hiinilal in wliicli lie re* 
ijiiotod t!iO ;i ]'lres«? 0 o to i)ertTiit tlie 
Noarcliei with Megrai to take an 

invontoiy ot all the articles in the 
lioU'-r'. The letter then savs : 

"''h'. iili) >oTi r-»ise any objection what-PoeV' T 
ii I'- uutljorised to i>ring iu police assistance.” 

C)n litul November the searcher and 
Meglitai wont fo the shop, Nos. 98 and 
‘.*9 DoMeillows Road. The evidence 
fallow- that a policeman was also taken 
ivho was standing on the verandali. 
Megiivai also was standing aside. There 
was at lirst some oral protest but ulti¬ 
mately probably on account of the pro- 
S'jnce of the policeman without any 
distiu'bance the account -books in the 
shop were removed and the shop was 
sealed. The list of account books is 
Ex. B 1. It contains a note that Nath- 
mull claimed these books The OlTicial 
Assignee immediately applied to the 
Oonrb for an order to attach the goods 
in the premises on the ground that the 
business carried on in those premi.ses 
was the business of the insolvent him- 
KeU. That is. he practically adopted 
the case of Meghraj when ho applied for 
attachment in C. S. 2Gl of 1923. Nath- 
mull himself also applied by petition 
No. 305 of 1924 for a declaration that 
the goods belonged solely to himself 
and nob bo the insolvent. The petition 
is lij.x. 1 and the affidavit accompanying 
the said petition is Ex. 1-A. These 
two petitions came on for orders before 
Srinivasa Iyengar, J. His judgment in 
the said matter is Ex. 1*B and the order 
is E.x. B-3. As is seen from the above 
narration of facts the case of the Official 
Assignee before Srinivasa Iyengar, -I. 
was that tlio goods solely belonged to 
the insolvent and Nathmull’s case was 
that the goods in the shop belonged 
solely to himself. There is of course an 
intermediate case possible that the shop 
belonged to a partnership consisting of 
Nathmull and Chunilal and not wholly 
to Nathmull and nor wholly toChuniUl. 
This case of partnership was suggested 
before Waller, J., as the note in the 
order dated 22nd October 1910 shows, 
bub who alleged it is not clear. Before 
Srinivasa Iyengar, J., the burden of 
proof was placed on the Official Assignee 
(vide note dated 23rd February 1925] 
and the learned Judge in his judgment 
says that he was not considering any 


question as to whether Chunilal had' 
any interest in the business short of 
total ownership. The only question he 
considered was whether Chunilal waa 
the sole proprietor of the shop or not.. 
On this matter he found against the 
Official Assignee that is, he found that 
Chunilal was not the sole proprietor of 
the shop. This finding of course doea 
not mean that Nathmull was the sole 
proprietor of the shop for the finding, 
that Chunilal was not the sole prop¬ 
rietor is consistent with Chunilal and 
Nabhmul being partners iu the shop.- 
But this possible alternative case was^ 
not considered by the learned Judge. 
On his finding Chunilal was not the sole^ 
proprietor it followed that Nabhmul had 
either a partial interest or sole prop¬ 
rietorship in the shop and therefore he 
directed that the goods should be deli¬ 
vered to Nathmull. The order Ex. B-J 
is worded as follows : 

“It isdecUred that tbs properties attaches 
aud eoalod by the Offi'ial Assignee at premises 
Nos, anl 9) Da Mallows Rjad, Oboolai,. 
Madras, beloogtoth) said Nathmull and not 
to the iusolvout herein and it is ordered aa 
follows; (i) that the application, taken out 
by the said Official Assignee do staud dismissed 
of this Court .... etc." 

If this order is read solely by itself 
and without the light afforded by the 
judgment it certainly means that it was 
declared that the goods belonged solely 
to Nathmull ; but it is equally clear 
from the judgment that the learned 
Judge never decided such a thing. B 
it is impossible to construe the decree 
consistently with'the judgment it wouW 
be a matter for the amendment of the 
decree and if it is a matter of any 
importance bo set the matters right, we 
would, adjourn the appeal to enable toe 

appellants to apply for amendment o 
the decree, and, if'the amendment is re¬ 
fused, to file an appeal against suoh order 
refusing amendment and such appeal an 
this appeal might be posted together* 
But it is possible to construe the decree 
iu the light of the judgment and 
ever It is possible to read the 
in two ways, one way consistent wi 
the judgment and the other 
tent with it, it is our duty to cons r 
it in a way consistent with the ju & 
ment. Though read by itself the or 

implied that the goods solely beloQg 

to Nathmull we think .the' 

oonsbruebion of the order is tna 
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$oods belonged at least to some extent 
if not wholly to Nathmall also but are 
<not the sole property of the insolvent. 
This matter does not seem to be of 
^reat importance now, though before 
the •learned Judge this was one of the 
points very much debated. The defen- 
dants sought to cross-examine the 
plaintiff for the purpose of showing 
that Nathmull and Chunilal were at 
least partners in the shop. But the 
learned trial Judge holding that the 
order of Srinivasa Iyengar, J. constitu¬ 
ted the matter res judicata, disallowed 
•such cross-examination and would not 
permit the defendants to adduce further 
evidence. It seems to us that in the 


of Srinivasa Iyengar, J’s order does not 
seem to be of any importance. 

The appeal of the Official Assignee 
was argued on two grounds: (l) that 
notice under S. 80, Civil P. C. was 
necessary before suing and (2) tliafc the 
plaintitt abandoned hislclaim for damages 
for what the Official Assignee did on 
3rd November 1924. To support this 
case of abandonment Exs. 2 and C-A 
were relied on. Ex. 2 was the petition 
and Ex. 2-A was an affidavit filed along 
with it. The petition was for leave to 
sue the Official Assignee for certain 
action taken by him on 18th May 192C, 
Official Assignee on that occasion being 
Mr. Albuquerque, defenJanb 2 in the 


way we construe the order in the light 
•of the judgment the matter is not res 
judicata and that the evidence of the 
•defendants to show that 'Nathmull and 
^Jhunilal were partners ought not to 
have been shut out. But even then 
it is doubtful whether the Official Assig¬ 
nee could have directly removed the 
^oods from the shop or sealed the pre¬ 
mises, The present action is filed for 
■damages for trespass by sealing the 
premises and by the removal of the 
account books. Under the English Law 
Che bankruptcy of one of the partners 
ceems to put an end to the partnership, 
ivide Bindley, p. 800), but under the 
D lan Law this does not seem to be 
® CMC. The bankruptcy affords a 
ground for the other partners to go to 
obtain a dissolution: vide 

• 264 (2), Contract Act. Under S. 98, 
maidency Towns Insolvency Act the 
^ourb may authorise the Official As- 
igaee feo continue or commence any 
?1, °*’.P*‘oc 0 eding in his name and that 
h partner and any release 

oy the partner is void. But it does 

l-ai, f-bat the Official Assignee can 

goods of tho parfc- 
_ ijnip without the consent of the other 
^ ner or partners in whose possession 
ho? happen to be. Still one would 
T,. f “bought that if the insolvent was a 

shop the action of the 
and Megraj had more 
1 ^ lihan if the business be- 

NathmnU and Chunilal 

thifl from 

afAifii view, namely, whether the 

Official Assignee’may be 
in one case than in an- 
of tho interpretation 


present suit. This application,.was dis¬ 
missed on the ground that no leave of 
the Court was necessary before the suit 
is filed, and in the affidavit it was stated 
in para. 9 referring to the incidents of 
3rd November 1924: 

“I was advised in ths circumstauc-.'-s by 
my counsel no" to press for damage^ md 
therefor.) I gave up my claim for dam ig)?.” 

Tbe petition No. 355 of 1924 not only 
contained a prayer for declaration that 
the goods belonged to Nathmull but 
also a claim for dam’iges. At tho time 
of the argument the counsel thought 
that no claim for damages for trespass 
can be properly made before the insol¬ 
vency Court, and therefore it was not 
pressed and we think this is all what 
was meant by para. 9 of the affidavit. 
Mr.Krishnaswami lyenger, tho learned 
advocate for the appellant, relied on 
S. 86 of the Act and argued that the 
claim for damages can be made before' 
the insolvency Court and having been' 
made and withdrawn the present suit 
does nob lie. Bub it seems to us that 
S 86 cannot relate to claim for damages. 
It relates only to the validity of any 
act or decision of the Offi dal Assignee. 
On appeal under S. 86 the Court can, 
set aside any such decision or act. The, 
words "as it thinks just merely refer, 
any incidental or consequential order, 
necessary for giving eSoct to the rest 
of the order but cannot refer to a claim 
for damages for wrongful trespass to 
goods The insolvency Court has no 
inrisdiction to entertain a claim for 
damages and when he plaintiff resolved, 
not to press the claim before Brinivasal 
Iyengar, J., he was not withdrawing! 
any claim which was oognizablo by thoi 
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1 ^ uceeasary. A 
ijiior ' I I’jngish La>e5 wore cited he- 
!(.ic us. It secni' to mo that most of 
those cases aic m;*' oi any help in the 
prescnl case, f'omc o; them lelated to 
Mie (iiiO'lion whctl-.ei a i>uhlic otlicev 
was pi'.'toof'-d (loiii I'ciny hold responsi- 
Mc h-r acts undor 'he i'ublic Autho- 
l i!-;'' j’rotection or similar onacb- 
!i;ciiis and nut to the fjiiestion whether 
nuticc was uejfssary. One of the deci- 
Mens, namoly, Selici'^ \\ Judge (l) re¬ 
lated Co tlio iiuosbion whether notice of 
a-.iiuu was necessary. The‘<iuesbion 
thoro arose under 5 and 6, Wm. 4, 
C. do. S. 109, w hich runs as follows: 

“No action or suit shall be commenced 
against auy person for anything done in 
pui^naaco of or under tho antbority of this 
Ao 5 . until 21 days’ notice has been given, 
ihcrefor, in writing . . . . " 

There notice was necessary for a suit 
in respect of anything done “in pur- 
suanco of or under the authority of this 
Act,” Still, Blackburn, J., and two 
ether Judges held that the defendant 
was entitled to notice. 

Blackburn, J., said; 

“I agree that if a person knows that be has 
not uuder a statute authority to do a certain 
thing, and yet intentionally docs that thing, 
ho cannet shelter himself by pretending that 
the thing was done with intent to carry out 
that statute.” 

He then proceeds to observe that in 
that case there was nothing to show 
that the dofeudants when they made 
tlie rate in question know that it was 
not allowed by tho statute under which 

they were appointed. He then observed: 

“The only illegal act done by the defendants 
was to make an informal rate; they proceeded 
to collect it, and received from the plaintiff 
the amount assessed upon him; in these 
transactions it is clear that the defendants 
intended to act according to tho duties of their 
office as surveyors, although they mistook the 
legal mode of carrying out their intention. 
Neither in Hennaim v. Seneschal {2} for in 
Roberts v. Orchard (3) was it decided that a 

(1) [1871] 6 Q. B. 724. 

(2) [18C2j 13 C. B. (N.S.) 392=11 W. R. 184 
=32 L. J. C. P. 43=6 L. T. 61G. 

(8) [18G31 2 H. & C. 769=12 \V. R. 253=33 
L. J. Ex. 65=9 L. T. 727. 


d‘fendant would not be entitled to notice of 
action, because he had been mistaken in the 
law. Ill Hardwich v. Moss (4) Surveyors had 
obstructed a highw.ay without any statutory 
authority, hut the Court of Exchequer held 
tb.at as they intended to aot pursuant tothe- 
Highway Act, they ware entitled to notice of' 
action.” 

This flocision and the last decision 
quoted in it show that, even where 
public oflicers were not acting strictly 
according to the duties of their office- 
and provided they did not know that 
they were committing mistakes, they 
would be entitled bo notice even if they 
wore really acting somewhat- illegally. 
It is unnecessary to discuss the ques¬ 
tion whether the Official Assignee knew 
that he had no power to sei?:e the goods 
of a partnership when only one of the- 
partners had become an insolvent, for 
it is clear that when the Official As¬ 
signee was moved in the matter he^ 
acted on the supposition that the goods • 
in tho shop belonged ,solely to Chuoilak 
though the business was carried on in 
the name of Nathmull and Chunilal. 
In fact the case of Megraj in C. S. No. 
261 of 1924 and the Official Assignee- 
at that time was that Nathmull was 
brought in merely as a cloak to shield 
Chunilal from the creditors. In the 
deposition of Nathmull before the trial 
Judge it is admitted that Chunilal was 
carrying on business in the premises 
Nos.'98 and 99 up to 15th December 
1923 and it is only from the beginning, 
of 1924 that Nathmull who was pre- 
viously carrying on business at No. 

De Mellows Road began to carry on 
business also at No. 99. The business 
at one place was looked after by Ghuni' 
lal and at the other place by a parjoef 
named Rajmal. It is also admi ® 
that in 1920 he got income-tax notic^ 
and that it was sent in the name o 
Nathmull Chunilal. Practically W 
never took any steps to get 

corrected. Ibis also admitted that 
sent certain jewels pledged with J*® ^ 
one Chengayya Naidu for sale and 
jewels were sold under instruc lo 
from a firm called Nathmull Chuni * • 
also admits that at the end of Sep 6 
her 1924 his business was being oarr 
on in the name of Chunilal Na 
He says that he protested 
name being naad but did not di 

“(4) [1861] 7 H. & N. 136^L.T. 802-W ^ * 
Ex. 205= 7 Jur. (n. s.) 804. 
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with Chunilal's sorvices. Tho svhole 
of this part of.Nabhmuirs cross-exami¬ 
nation shows that the plaintiff is not 
a man to be trusted, but ’that corbainly 
the business in the shop did not solel> 
belong to him, that Chunilal had a good 
deal of interest in the business, that 
either he and Chunilal were partners 
or 'that the business wholly belonged 
to Chunilal and that Nathmull was 
lending his own name to shield him 
from creditors. The latter alternative, 
it is true, was ruled out by the judg¬ 
ment of Srinivasa Iyengar, J., but 
there is a very strong suspicion that 
the plaintiff was colluding with Chuni¬ 
lal in some manner for the purpose of 
shielding him from the creditors. To 
what extent the collusion has gone it 
is difficult to say. There is a strong 
suspicion that the whole business is 
Chunilal s, Nathmull merely associat¬ 
ing his name for the purpose of shield¬ 
ing him; but even if this surmise is 
not correct, at least both were partners 
and Chunilal had some interest in the 
business and certainly the case of 
Nathmull that he is the sole proprietor 
is absolutely false. However, as I have 
already said, the Official Assignee 
thought that the goods belonged solely 
to Chunilal. When he wrote the letter 
Ex. B and when he sent his searcher 
he simply intended to exercise the 
powers given to him under S. 58 of 
taking possession of the insolvent’s 
properties. But it is said that a police¬ 
man was brought and this at least con¬ 
stituted a show of force. This may be 
so. ^ It may be that because of the 
•policeman the searcher got possession 
of the account books easily; bub it is 
also clear that there was no disturbance 
and no force is used. When Nathmull 
was asked: What do you mean by 
forcibly?” He said: 

*T moan that though I protested that the 
shop belonged to me and that the property in 
the shop was also mine, in snite of It they 

did not believe me and they sealed the 
shop.” 

This answer shows that no actual 
force was used. There might have 
been some oral protest. Now it is 
contended by Mr. Grant that the powem 
of the Official Assignee are merely those 
of receivers and receivers have no power 
of dispossessing forcibly persons in pos- 
Mision, that if they find any resistance 
JO taking possession, they ought to apply 
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to the Coint fcr a wanant tinder S. 59 
of the Act iuul tho Court may grant a 
warrant to any oflicer of the Court oi' 
a police oHicer ami that it is nob Hu' 
business of Hk! (')lir.ial Assignee to 
tlie goods, it is tiue that when the 
Official Assignee .'pprehi.'nds any seri 
ous resistance ho in:*,v soel; the lielp ol 
tho Court under S. 59 and under that 
section tho Court issues wan'anls to any 
officer of tho Court or any |iolico .'ii-ooi 
and not to the Official Assignee, lint 
S. 59 does not involve any prohil)itiuii 
to tho Official Assignee to obtain posses¬ 
sion in any manner he likes, it is oiih 
an enabling section and not a prohibit¬ 
ing section. Nor docs Cl. 2, S. 58, 
prohibit tho Official Assignee from tak- 
ing a police officer as protection for 
himself in obtaining possession of insol¬ 
vent's goods. I do not think it can be- 
said that a receiver can never take a 
police officer with him in the course of 
his duties. The distinction drawn b\ 
Mr. Grant between taking possession of 
goods and seizing goods is rather subtle. 
In either case certainly the Official As¬ 
signee is taking possession. If he for¬ 
cibly seizes the goods he may take the 
risk of getting into trouble and it ma> 
be prudent for him to obtain possession- 
through Court under S. 59. But all this 
is different from saying that he can • 
never seize the goods and he ought not 
to be accompanied by a policeman to 
over-awe any resistance in obtaining 
possession. 

In the present case, no force was 
actually used. The presence of the 
policeman avoided any disturbance 
and the possession of tho goods 
was obtained practically in a peaceful 
manner. I do not mean to say by this 
last observation that the Official As-, 
signee is immune from liability for it 
turns out that be is not entitled to take 
possession of the goods found not to be¬ 
long solely to Chunilal. It may there¬ 
fore be that he is liable for some dam¬ 
ages. But to say that he is liable is' 
one matter and to say that be was not! 
acting as Official Assignee is another.l 
In my opinion, even if it turned out! 
ultimately that be was not acting strict-! 
ly legally in taking possession of thej 
goods which he believed to belong to' 
Chunilal but which did not really be-' 
long to him, he was certainly purport-' 
ing to act as Official Assignee within thej 
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i: I.r.l;, till- iloiio l>y a public' 

is ill L.’v -‘lUitli'il to Ho Shat ho can b? 
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I'l !.•' which the sSatuso watch upon liim 
••■riaiii du:.i--s inJ d iriiies such duties doC'* iiO" 


■■'ih!o him in that capicity to do. ” 

So far as blie acts done in a public 
are coQoerned, it may be that 
the acts should ho strictly according to 
-la.v. Rub as to acts purporting to be 
ilono in a judicial capacity to say that 
they should lio strietdy accrirding to law 
is '.0 iiuko the word ' purporting ’ nuga¬ 
tory. It soQins to mo that the decision 
in b Q. ]j. ,'a^es 7:21 (l) and the cases 
cited in if. arc inuiinsistent with such a 
view. Tilt) word " purporting ” means 
infonding to scorn. This almost implies 
(■hit, though it is a case of not being 
ntnctly p.ccording to law ono may still 
Intend it to appoiv as if it is according 
(0 law : vido Kotireddi v. Subbidh (5) 
AlJitl Rahim v. Abdid Rahman (6) and 
Dahr^hina Ranjan Gkoshw. Omarchand 
(7) The first of these is a decision of a 
Full Bench. Tho Village Munsif’s act in 
tibat case was apparently accordieg to 
pr.actico and was one which ho would 
ordinarily do, but in that particular 
oaso it was wrongful for bo paid tho 
balance of the sale proceeds to the 
owner though there was an attachment. 
Ho did it mala fide. The learned Judges 
held that the mala fides had nothing to 
do with the case and he was entitled 
to notice. Wallis, C. J. observed that 
the “ words purporting to be done” are 
wider than ” done or intended to be 
done ” under the provisions of this act, 
in S. 264, Public Health Act and that 
they also include “ acts intended to 
seem to be done in his ollicial capacity. ” 
This last observation shows that even 
whore an act is not strictly according 
to law S. 80 may apply. The following 
observations of Sadasiva Iyer, J. at 
p. 811 support the same view: 

“ lu tho present caso, tho appellant's act in 
paying over tbo balance of fcba revenue sale-pro¬ 
ceeds to the defaulter was an act falling with¬ 
in the ordinary duties of his office as Village 
Miinsif and ha clearly professed to do it in 


(5) [1918] 41 Mad 792=34 M. L. J. 494=7 
M.I 1 .V;. 53G=40 1. 0. S6=(1918) M,W,N. 
414. 

(6) A. I. R. 1924 All. 851=46 All. 884 

(7) A. I. R. 1921041.115=50 Gil. 992, 


c-ecution of that duty audit would be quite 
reasonable on thoSpart of an ordinary third per¬ 
son who becomes aware of tho Village Mausif’s 
»ct in so returning tho balance to the defanllec 
"O ro.^oive the impression that the act was done 
by tho Villag-’ Mnnsif in his official capacity. " 

I.u Che present case, it is the. ordinary 
duty of the Official Assignee to take 
possession 0 : the insolvent’s goods. 
When he proceeds to the shop, removes 
the account books and seals the pre¬ 
mises, it is quite reasonable on the part 
of an ordinary person to receive the 
impression that the act was done by 
the Official Assignee in his official capa¬ 
city and tho i.iificial Assignee is him¬ 
self professing 'o do it in the execution 
of his duties. Though the whole thing 
turns out to be wrongful because the 
goods did not solely belong to the in¬ 
solvent wherever the Official Assignee 
is honestly mistiken and takes gootls 
not belonging to the insolvent in the' 
belief that they belong to him, he is 
certainly acting in his oiTicial capacity. 

A simple case .01 that kind KJcosiih 
Ilaji V. W. IF. Kemp (8). In that case 
the timber takoii possession of belonged 
to a third person and not to the 
insolvent. It was held that notice was 
necessary, in .\bdnl Rahim v. Abiid 
Rahman (0) a police officer entered a 
person’s name in the history sheet and 

it was held 'uhat S. 80 applied. That 
was a caso 0 .' an act which is in the 
ordinary duty of the official though in 
the particular case he did it with im¬ 
proper motive. In 60 Gal. 992 a police 
officer arrested a person whom he knew 
to be innocent. He also extorted so:ne 
money. It was held that so far as the 
first act was concerned notice was* 
necessary but not as to the second. I 
agree .with those decisions. I adini 
that it is very difficult to describe m 
abstract Language where exactly to draw 
the line. But I should say that in the 
practical application I 'should scarce y 
feel any diflioulty. It is more a ques¬ 
tion of fact with reference to the sur¬ 
rounding circumstances and with re¬ 
ference to the ordinary duties of ® 
official and not whether every part ot^ 
his conduct, is strictly according to law.^ 
In my opinion the Official Assignee waS| 
acting in his official capacity and 1 
entitled to notice under S. 89. The sui 1 ; 
so far as he is concerned, is 1 

tainabl 0 .__Th 0 _ ap peal must Jbe ^ljogH. 

(8) [1902] 26 Bom. 809=4 Bom. B. «• 
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and the suit ’dismissed with costs 
throughout as against him. 

We now come to the case of defendant 
3. . It is true he is a creditor who was 
instructing the Official Assignee and 
moving him to take the account books. 
He certainly believed that the goods in 
the shop belonged to Chunilal, but this 
belief does not save him from liability 
if as a matter of fact he is guilty of any 
trespass. But the person who actually 
committed trespass is a searcher of 
the Official Assignee. The evidence 
shows that Meghraj merely stood by and 
took no part in the proceedings. Of 
course he pointed out the shop to 
the searcher leaving to the Official 
Assignee and his subordinate to 
carry on the proceeding whether it 
amounted to trespass or not. The per¬ 
son who actually trespassed is certainly 
the Official Assignee’s assistant and he 
would be certainly formally liable, pro¬ 
vided the action was brought in the 
proper form. But I do not see how 
Meghraj is liable for the trespass. In¬ 
ducing a peason to trespass is scarcely 
a ground of action. There is no an¬ 
alogy between such an act and 
abetment under the criminal law, nor 
does the principle of procuring a 
breach of contract extend to other 
torts. The result is that Meghraj 
cannot be held liable for moving the 
Official Assignee, -himself net having 
committed any trespass to goods or pre¬ 
mises. The appeal is, therefore, also 
' allowed* in his favour and the suit is 
dismissed with costs throughout. Wo 
certify for two counsels. It is agreed 
that, in appeal, the costs will be taken 
by the Official Assignee. 

Cornish, J.—I have come to the 
same conclusion. In my opinion the 
forcible entry by the Official Assignee 
into the plaintiff’s premises without a 
warrant under 8. 59, Insolvency Act, 
was a tortious Act. But I do not think it 
follows that, because the Insolvency 
Act does not sanction what the Official 
Assignee did, his act cannot be regarded 
as purporting to be done by him in his 
official capacity. 

The principle to be derived from the* 
reported oases on the subject appears to 
be, that if the act of the officer is one 
which was ostendbly done by him in 
the performance of bis duties the act 
will be deemed as purporting to be done 
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by him in his oflicial cajiacity, even 
though he has acted mala f:do. This is 
the test applied by Wallis, C. .T. 
in KotircdcU v. Snhliah (5) in the c.ase 
where a village Miuisil'f, knowing tiiat 
the debtor’s propeity had been attaclied 
by the I'laintilT, fiaudulcntly paid to 
the debtor the balance of monc-\s reali¬ 
zed from the sale of his projK-rty under 
a distraint of revenue. At page SO'J 
Wallis, J. said: 

‘'In the pre.«cnb c.ise tb<-ro wore jns'iify- 
ing the Village Munsifi in .acting in his oli.oiik] 
capacity, and there was no occasion for him 
to -retort to the defence that bo bona fulo 
though erroneously, believed in the existence 
of such fact.,’ 

Similarly in Dakshnia Ranjan v. 
Omarchand (7) where tho ques- 
tion arose out of the act of a police 
officer in making a wrongful arrest, 
Sanderson, C. J. holding that the suit for 
false imprisonment brought by the 
aggrieved party was not maintainable 
without the notice required by S. 80, 
Civil P. C. observed (p. 99) : 

“ On the facts of this case there is no doubt 
that the defendant was a public officer, and 
on the facts which I have already stated, in 
my opinion, there is equally no doubt that the 
act, namely, the arrest of the plaintiffs, was an 
act purporting to be done by the defendant in 
his official capacity," 

The same test was applied in Abdul 
Rahim v. Abdul Rahman (6) and Joosub 
Saji V. B. W. Kemp (8), where it seems 
to have been assumed that the act of 
the Official Assignee in seizing somebody 
else’s property in mistate for the insol¬ 
vent’s property was an act purporting 
to be done by him in his official capaci¬ 
ty, for there was no argument on the 
point. On the other hand, this test 
would clearly not cover such acts as the 
act of the police officer in Narain Sari 
V. Yeshwant Bao (9) in assaulting a per-. 
SOD in his custody, the reason being that 
it cannot be regarded as coming within 
the functions of a public officer that he 
should commit an offence under the 
Penal Code. 

Applying these considerations, to the 
facts before us it appears to me that 
what was done by the Official Assignee 
falls within the test laid down in Koli- 
reddi v. Subbiah (5) and Dakshina 
Ranjan v. Omarchand (7). Admittedly 
the Official Assignee took away the 
account books and sealed up the shop 
of the plaintiff intending as assignee of 
t he in so lvent Chun ilal’s estate to tak e 

(9) A.i.R. 1926 Bom. 352=52 B-^m. 832 (F.B.)- 
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])OS5es^ion of Chunilal’s proper&y. Tho 
l>I.iinj mikes no suggesbion to the con¬ 
trary. I* is equally indisputable that 
the act of cho Official Assignee in writ¬ 
ing th) letter (Ex. B) threatauing the 
insolvent that police assistance would 
he called in if the searcher was obstruc¬ 
ted and the calling in of a policeman by 
the searcher whan aImission M'as refus¬ 
ed to him, had no other purpose than to 
ensura the saircher's performance of liis 
duties without obatruction or molesta¬ 
tion. I thin!: it very prbbahlo that 
when the Ohicial Assignee wrote Ex. B 
he did n-)t appieoiite that if the threat 
wore put into force it might involve 
him in ,in action for trespass. However 
that may he, I do not see how the cir¬ 
cumstances of a trespass resulting from 
whit the Olficial Assignee did, can make 
his act any tlie less an act purporting to 
be done in bis official capacity. For the 
reasons I think that the failure of the 
plaintiff to give the required notice is 
fatal to his suit, and that his suit must 
be dismissed. 

With regard to the case against the 
other defendant, Meghraj,! agree with 
what has been said by my learned bro¬ 
ther in his judgment. 
r.R.S./j.M. Order accordingly. 
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Ramesam and Jackson, JJ. 
{Konimineddi) Kotayya and another— 
Appellants. ' 

V. 

{Maniiri) Venhata Gopala Itao Pau. 
tulu Garu and others —Respondents. 

Appeal No. 321 of 1921. Decided on 
196h April 1929, from decree of Sub- 
Judge, Guntur, D/-6th March 1924, in 
Original Suit No. 3 of 1923. 

Religious Endowment—Provision four 
definite purpose connected with temple and 
rest to be appropriated with discretion to 
archakas for other purposes not made defi- 
nite—After meeting first purpose rest of 
produce of grant has to be utilized equally 
for other purposes. 

Whorj ia a grant of iaim for (he worship of 
a deity, (boro ia a provision for a dednito pur¬ 
pose conneccod with thj temple and then a 
number of purposes which are not made definite 
but in respect of which some lititnde is loft to 
the archakas, tho presumption is that what 
remains of the inara produco after providing 
for tho first purpose, is to bs divided equally 
botween the rest of the purposes : A. I. R. 1927 
Mad. 59:), Ref. [p 4G8JO 2] 

(b) Religious Endowment—Arebakas—So 
long as archakas perform duties they ough 
net to be ousted from possession of inaQ| 


and even if there is general trustee, archtks 
IS trustee for daily worship and specified 
sorvices. 

So long as tho archakas arc properly parfor- 
ming the duties, they ought not to be ousted 
from the possession of tha inam, and even if 
tharo is a general trustee looking to the genetsl 
inbere-sts of tho temple, there is no objootion to 
tho archakas b:iing regarded as trustees for the 
specific purpose of daily worship and tha speci¬ 
fied service. [p 409 (j 2 ] 

.4. Ck. Raghava fov Appellants, 

Advocate-General and E. Kanmwara 
Rao —for Respondents. 

Ramesam, J. —This appeal arises out 

of a suit by three plaintiffs under S. 92, 

Civil P. C., for a scheme respecting the 

temple of Sri Sitharamaswami Vara at 

Koritepad formerly a village but now a 

flourishing suburb of Guntur ineJaded 

within its municipal limits. There are 

eight items of lands in the plaint sche* 

dule. The Subordinate Judge held : 
"that items 1 to 7 of the plaint schodalo' do 
not constitute a grant to the suit deity S 3 its 
absoluto property, but they ara inams granted 
in favour of tho defendants’ ancestors to b) 
hold by those grauteos aud their heirs bur* 
dened with the trust of doing the specific ser¬ 
vices montioued iu Ex, 4(a) for the benefit of 
the deity.” 

He similarly found on issue 8 
that item 8 of the plaint schedule was 
not an endowment to the suit deity. He 
therefore thought that a scheme was 
not necessary and dismissed the suit. 
The plaintiffs appeal. 

The history of the connexion between 
the suit lands and the suit temple may 
now be discussed. First we have got 
two documents, Ex. 4 and 4(a). These 
documents are dated 20th October 1922. 
Both were addressed by Raja Manuri 
Venkatarayanimgaru. The Manuri 
family were at that time owners, of a 
zamindari in the Kistna district. Some 
time afterwards the zamindari was soW 


for arrears of revenue and the zamio* 
dars are now in receipt of a pension 
from Government. The present repre¬ 
sentative of the family is defendant !■ 
The zamindari was not lost at the tim® 
of Bx. 4 and E.X. 4(a). Ex. 4 (a) was » 
letter by the Rajah to Peddinti ' 
namacharyulu and Paroohnri 
charyulu. Their description in Ex. 4ls/ 
shows that they must have beenlearne 

Vaishnavite Brahmins. The former 1 
the ancestor of defo'tidants 2 to 
the latter was the ancestor of defendan 
12. The letter Ex. 4(a) says that four 
kuohallu of land was allotted for t 
purpose of the daily worship of ^ 
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bample and a certain scale on which the 
worship is to be conducted is given in 
the letter. Then the letter concludes 
thus : 

"With the moiioy nmainiag after spsadiag 
for the Nitya Nivodya (daily worship) in the 
said maauor (youj should perform the Friday 
saves (services) Puaacvasa sevas (services) aud 
festival sevas (services). We would ourselves 
perform the annual.^tsavam3 (festivals).” 

The beading in the document des¬ 
cribing it as a “sanad” does not appear 
in the document itself. One would 
think that this is at least a document 
providing for the daily worship in the 
temple on a definite scale. It leaves no 
discretion to the worshippers or areba- 
kas to reduce the scale. As to the man¬ 
ner in which the surplus should be spent 
while it refers to services on Fridays, 
Punarvasu days and festivals it fixes no 
definite scale. Ex. 4 is a letter ad¬ 
dressed to the karnams and ryots. It 
says : 

"We hftve granted four hucballu of land (as) 
manyam for meeting the expeusea of the daily 
oSerings, Friday sevas and Punarvasu sevas." 

This sentence shows that the other 
document which was executed simul¬ 
taneously with Ex. 4 was really intended 
to be a grant at Least of the income re¬ 
quired for the daily worship and this 
letter directs the karnams to measure 
off the land and mark it with boundaries 
according to the practice in those days. 
Both these documents are very old. They 
bear the zamindar's seal in Nagari cha¬ 
racters. It has been urged before us by 
the learned advocate for the appellants 
tbat'the inam statement for these lands, 
namely Ex. A, says that the sanad is 
lost (vide Col. 6) and therefore Ex. 4(a) 
cannot be genuine. But whether the 
statement in the inam statement that 
the document is missing is true or whe¬ 
ther the document was then suppressed 
by the archakas for some purpose of 
their own, it seems to me that Ex. 4(a) 
is genuine. It provides for the daily 
worship of the temple on a definite 
scale. Five days after this document the 
Rajah addressed another letter Ex. 5 to 
the former of the two archakas namely 
Peddinti Rathnamacharyulu. It is dated 
Friday.the lObh Aswija Suddham of 
Ghittrabhanu. The translator of the 
doenment has converted this into an En- 
glish date 27th September 1822, but 
27th September 1822 corresponds not to 
the 10th day but to the lith day of 
Aswija Baddham which was intercalary 


or Adhika. Bub the lObh Aswij.i Siiddha 
proper was a Friday and conespon ls to 
25th October 1822. Ex. 5 is five days 
later than Exs. 1 and i(:i). That this is 
also the correct date is soea from tho 
fact that the Rajah in this letter is giv¬ 
ing further directions as to tho mode of 
enjoyment of the land as I will prusontly 
show. The Subordinate Jud^e lus also 
read it as five days later than Exs. 4 and 
4(a). This document says that the ad¬ 
dressee should enjoy one-half share and 
the other archaka Parasuri Appalachar- 
yulu should enjoy the other half sharo 
of the archaka inam of Sitharamaswami 
Varu : 

"Whose samprokshana (purification cere¬ 
mony) was cau89d to be performed by our 
mother Bukmayamma Oaru iu Koritepad oE 
our zamindari.” 

It then proceeds to say that all the 
other (unctions of the archana shall be 
discharged and the money derived from 
the various services shall be enjoyed 
half-share each from son to grandson. 
The document then finally winds up 
thus : 

"So you shall, in the said manner, enjoy tho 
same happily from son to grandson aud so on 
in succession so long as the sun and moon 
last.” 

It is true that the first words 
“from son to grandson" refer only to 
the enjoyment of the perquisities 
derived by the archakas from the 
services of the temple and cannot indi¬ 
cate the interest of the archakas in the 
archaka inams, though they may indi¬ 
cate that the office of the archaka is to 
be hereditary. But the last sentence in 
the document which must be taken to 
cover the whole of the airangemenb re¬ 
ferred to in it refers to enjoymsab from 
son to grandson. The first quesbion that 
arises in connexion with this document 
is whether the-archaka inam referred to 
in it is the same as that in Ex. 4 (a). 
The fact that this is written five days 
after the other .suggests it, but beyond 
this there is nothing in the document to 
describe or identify the inam. To clear 
up this point we called for the diglob 
register of the village. It was obbaiued 
from the Revenue Board’s office and wa 
now directed it to be exhibited as Ex. 8. 
This document is the survey and settle¬ 
ment register and describes all the hold¬ 
ings in the village. Among the inams 
there, the suit lands are all described- 
But there is no other inam described as- 
arohaka inam. I therefore infer tha^ 
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E\. T) relates to -tlie same inam as 
E’i:. -I (a). Seeing that Ex. 4 (a) was 
primarily .i 'locument providing for the 
daily worship in tho temple and the 
jrtcaning of the word “archalca” is wor* 
<:iup. I think the words “archaka inam” 
in Ex'. 5 mean tiie inam providing for 
the daily worship of Seetharamaswami 
and that inam must be the same as that 
of Ex. 4 (a). Still we have the words 
that “tho archaka should enjoy from 
son to grandson in this manner.” These 
words mean tliat tho archakas were 
intended to have some benedcial inte¬ 
rest in this archaka inam. How much 
it is, it is not stated, and it is loft in¬ 
definite. Tho not result of these three 
flociimerits Exs. 4, 4 (a)and 5 is that this 
inam provides first, for the performance 
of the daily worship on a definite scale 
which tho archakas have no discretion 
to reduce; secondly, conducting the 
I'Viday service, .Punarvasu service and 
festival services and thirdly their own 
enjoyment. Items 2 and 3 are left in¬ 
definite showing that some latitude was 
intended to be given to the archakas as 
to the manner in which they should 
apportion those two inams. If they con¬ 
duct item 2 in an economical scale more 
will be left for their own benefit than 
when the services are conducted on an 
extravagant scale. What they should 
do seems to be left to their discretion. 
If they are otherwise well off they may 
be extravagant in the performance of the 
services. But if they have no other means 
of livelihood they may conduct the service 
more economically, provided they are 
performed in a reasonable manner. 

The lands must have been yield¬ 
ing ^ a very small income in 1822 
leaving a very moderate surplus for the 
other services and for the livelihood of 
the archakas. Even by 1860 when Ex. A 
inam statement, was filed and Ex. C, 
inam register was prepared, the income 
was only Rs. 135-8-0 though the extent 
was 81 acres and 80 cents and one-fourth 
of the income namely Rs. 34 was fixed 
as the quit-rent. In Col. 15 of the inam 
register “Rs. 4" is a mistake for “four 
kuchallas.” After conducting the daily 
worship according to the fixed scale 
during all the 365 days a very moderate 
amount would be left for the other 
services and ior .the benefit of the 

archakas. ‘Reoently the income of the 

jiains has increased. According to the 


evidence of D. Ws. 1 and 8 it is now 
about Rs. 1,600. Some five years back 
it was Rs. 800 ; vide P. W. 2, who says 
that the lands were yielding 10 an acre; 
ten years ago it was Rs. 400; vide 
para. 10 of the Subordinate Judge’s judg¬ 
ment. We know the income in 1860 
was only Rs. 135. The question now is, 
who should take the be«eficial interest 
of the surplus ? The 'archakas say that 
the grant is a grant to the archakas 
burdened only with the duty of render¬ 
ing the daily worship and service to the 
temple and therefore they should get all 
the benefit of the surplus. 

The appellants say it is a grant to the 
temple and only reasonable remune¬ 
ration should be given to the archakas 
and after the reasonable reouneiation 


all surplus should again go to the 
temple. I think the proper legal in-, 
ference lies midway between these twoj 
extreme contentions. We note first that 
there is a provision for a definite pur 
pose connected with the temple and 
then two purposes which were not made 
definite but in respect of which som^ 
latitude was left to the archakas, namely 
services connected with the temple and 
the archakas’ enjoyment. Whatever may 
be spent for the definite purposes men¬ 
tioned in item 1, that is, the daily wor¬ 
ship, the vest should, I think, go equally 
to the benefit of the temple and the 
archakas. If the income is increased 
both would participate in the increase, 
and if the income is diminished both 
would suffer the loss. No one is entitled 
to say he should take all the surplus.- 
Thus I would say that the inam isuo 
purely an archaka inam in the sense o 
a grant to the archakas only burden** 
with their doing duty in the tempi** 
nor is it also an inam entirely helongiDfi 
to the temple but it is an inam a defiu* 
portion of the income of which 
specially allotted to the temple and 
rest of the income is again allofctM 
two shares, one to the temple and o 
to the archakas and is liable to 
or decrease according as the lands yi 
a higher or a lower income, lu 
respect it is somewhat different ^ 
many cases that have come up^ * 
the Courts. Most of the cases 
Court were examined by me in * 3 , 

ment of myself and Cornish, J-i . 

\u A. I. B. 1928 Mai. 282. Most of tw 

iliflmissed therein proweaed on 


asAS 
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’footing of only two alternatives either 
■a grant to the archakas or a grant to the 
temple. But on the construction of 
Exs. 4, 4 (a) and 5 in this case 1 would 
say that the present is an intermediate 
^ase. Before refening to the English 
cases cited by the learned advocates, I 
would say one word about the inam 
statement and the register. 

Ttie learned advocate for the appel¬ 
lants strenuously contended that these 
documents show that the grant must he 
treated as a grant to the deity only. No 
doubt, where the grant itself is not 
•forthcoming, utmost importance must be 
attached to the inam statement and 
register as evidence of later conduct. 
But where the original grant is forth¬ 
coming later conduct cannot affect their 
proper construction: vide i. 1. B. 1927 
Mad. 699. The fact that the land is 
described as "devadayam” in these docu¬ 
ments does not necessarily show that 
the grant is to a temple, but merely that 
it is connected with a religious purpose; 
and such a description is consistent 
with being a grant to the archakas also. 
This I pointed out in the case already 
referred to. Seeing that in 1860 the 
income was very small and a large 
portion of it was to be spent for the 
daily worship and even out of the 
remainder a portion went for the temple 
service and the other portion only for 
the maintenance of the archakas, the 
land might have been described as 
belonging to Seetharamaswami Yarn in 
the inam documents. .But in the face of 
Ex. 5,1 do not think it can now be said 
that the land was wholly an inam to 
the deity. In AttomeH’General v. Sid¬ 
ney Sussex College {i) the two colleges 
were appropriating all the rents and 
profits not spent for the specific trusts 
in favour of the testator’s descendants. 
It corresponds to the specific trusts 
of daily worship in the present case and 
the College’s right to the surplus cor¬ 
responds to the right of the temple for 
the services and the right of the ar¬ 
chakas. In Attorney-General v. The 
Grocers' Co. (2) the surplus after the ex¬ 
penses for the charity are met was held 
to belong to the company though there 
is no express beneficial gift. In Attor- 
' ney-General v. T^e C‘'rdv'ainers' Co. 

(1) 4 Oh. A. 729=38 L J. Oh. 

<2) [1B49] 6 Bw. 526=6 Jar. 115=12 L. J. 

Oh. 195. 
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(3) it was held that the company took a 
beneficial interest in the rest of the es¬ 
tates, subject to tho payment of tho 
specified sums for charitable purposes. 
In the present case both the temple and 
the archakas tako tho surplus after tho 
specific bequest. Tho same principle 
is laid down in the Attorney-General v. 
Trinity College Cambridge (l) and in 
Attorney-General v. Windson {b). In 
the present case it cannot be said that 
the whole of the income was to bo 
spent in one way or the other and only 
for the purpose of the temple as E.x. 5 
says that the archakas were to enjoy 
the inam. The case of Attorney-General 
V. Corporation (6) may be mentioned as 
an application of the principle. The 
principle itself is clear from these cases 
though there is some difficulty in the 
application of the same to the parti¬ 
cular facts of each case. In Srinivasa- 
charyulu v. Pratyanga Bao (7) (nob 
discussed by me in the decision refer¬ 
red to already) tho deed of gift itself 
was to the deity. In the view I have 
taken above, tho Subordinate Judge is 
not right in dismissing the suit. The 
temple is so much interested in the in¬ 
come that it cannot be left to the total 
discretion of the archakas and a scheme 
is necessary to safeguard the interests 
of the temple. 

The Subordinate Judge has found 
that the archakas have so far not been 
guilty of any serious breach of duty 
(vide finding on issue 3), and the find-^ 
log on this issue has not been attacked 
before us. So long as the archakas are 
properly performing the duties, they 
ought not to be ousted from the posses¬ 
sion of inam. Even if there is a gen¬ 
eral trustee looking to the general in¬ 
terests of tho temple, there is no ob¬ 
jection to the archakas being regarded 
as trustees for the specific purpose of 
the daily wowhip and the specified ser¬ 
vices on Fridays, etc. We frame the 
following scheme for tho purpose of 
ensuring the proper performance of the 
duties of the daily worship, etc.: 

(l) As defendant 1 is reported to be 
dead, the Court will ap point his neare st 

K. 534. 

(4 [1657] 24 Baav. 883. 

(5) [ 1880 ] (Dean. & Cannons), 8 H. L. 0. 969 
=8 W. B. 477=30 L. J. Ch. 529=6 Jur. 
(n.8.) 838=2 L, T. 678. 

(6) 2 J & W 294=22 R. B. 136. 

(7) A. I. B. 1921 Mad. 467. 
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liei>‘ in tlio lino for succession who is 
Nsiilinij to ho trustee or if there is no 
heir any other suitable person, as the 
trustee for all the general purposes of 
the tem]>la and for supervising the work 
of the ai'ehakas in connexion with the 
daily \vorsl]ip and the services on Fri¬ 
days, etc. 

(-) The archakas will continue to be 
in possession of the suit lands and will 
lease them out to tenants but on each 
occasion of leasing they will take writ¬ 
ten leises or muchilikas from the ten¬ 
ants. Drafts of the mucl)ilikas shall be 
sul'initleil liy them to tho trustee be¬ 
fore e.xccuti(>n for his suggestions and 
ai'proval. The leasing may whenever 
j os^il'l 1 Q eClected by auction. 

(0 Tho archakas will maintain ac¬ 
counts sliowing how much gross income 
has been derived from the lands, any 
incidental exj)enFe3 and the net income 
and how tho net income of every year 
has been spent. In particular, they 
will show first how much has been 
spent for the Nithya Nivedya, etc., re¬ 
quired for the daily worship according 
to the scale in Ex. 4 (a). They shall 
spend the amount required for the ser¬ 
vice on Fridays, etc., out of half the 
surplus. But liow much the surplus 
amounts to will he showm in the ac¬ 
count and the other half of tlie surplus 
will be taken as remuneration by the 
archakas themselves. The trustee shall 
frame a scale for the Friday service, 
festival service and Punarvasu service 
so as to be within half of the surplus 
after paying the expenses of tho daily 
worships and any balance, after the ex- 
penses of the services are met, should 
be invested in the name of the trustee 
in a local Bank; and if the amount ex¬ 
ceeds Rs. 100 or more, it may be inves¬ 
ted in Government promissory notes. 
To explain my meaning, I would give 
an arithmetical illustration. The Sub¬ 
ordinate Judge finds that about Rs, 100 
a month will be required for the daily 
vyorship. Taking Rs. 3 a day tenta¬ 
tively as the expense of the daily wor¬ 
ship this item requires Rs. 1,095 or 
Rs. 1,100 annually. If the income is 
Rs. 1.600 this leaves a balance of 
Rs. 600. Half of this would be Rs. 250. 
Towards, services on Fridays, etc., 
Bs. 160 may be spent and Rs. 100 shall 
be invested as the property of the deity 
BO that it may be useful for the repair 


of the temple or its accessory buildings 
or repairing the vahanams or other 
similar purpose. Rs. 250 will be taken 
as the remuneration of the archakas. 

No question inter se between the 
archakas’ families which now seem to 
consist of five or more branches has been 
raised before us and is not intended to 
be decided. Once every quarter.the trus¬ 
tee will be entitled to call for the ac¬ 
counts from the archakas for inspection. 

Issue 8 relates to item 8 of the plaint 
schedule. It is in a different village 
called Pasumaru and only defendant 12 
is interested in *it. Issue 6 relates to 
this inam and it is dated 13tb Septem¬ 
ber 1833. This shows that an inam for 
the archakas was originally allotted to 
them. But they afterwards surrendered 
that deed and Parasui Appalacharyufo 
wanted his archakas’ inam should be 
given to him, in Pasumaru. So one 
kocbulu and nine pagodas were given 
to him. It appears that there is no 
other inam belonging to Peddinti people 
as purely archakas’ inam and it also ap¬ 
pears tliat Paruchui'i people are not in¬ 
terested in the other inam in Koretipad 
already discussed. It may be that by 
some arrangement prior to Ex. 6 bet¬ 
ween 1822 and 1832 the archaka inamol 
Peddinti people is somehow included in 
items 1 to 7 which contain perhaps 4 ko- 
chulu in Ex. 4 and also the archaka inam 
of Peddinti people. This of course is a 
conjecture. If it is true our earlier con¬ 
clusion is still more justified. Anyhow, 
so far as the Pasumaru inam is con¬ 
cerned, it is a grant to the 
only. The inam statement connected 
with this, Ex. D is entirely in fayonro 
the archakas and is in contrast 
inam statement of the other land. 
land, therefore, belongs solely to t. 
archakas and is not subject to any epeci 
'fic trust in favour of the temple euo buj 
scheme we can frame ought not to id 

elude this land. ^ . 

So far as the appeal against del 

dant 12 is concerned, it is 
with costs. As between the . 

and defendant 11 each party will 
bis own costs. The appellants ^ 
entitled to get the costs of both o 
from the surplus income of the i 
earmarked for the temple if any# 

Jackson, J. —^I agree. , 

P.R.S./V.B. Order accoratnil y* 
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Anantakrishna Ayyar, J. 
Pichai Konar — Defendant—Appel¬ 
lant. 

V. 

Narasimha Rama Iyer —Plaintiff- 
Respondent. 

Second Appeal No. 693 of 1926, Deci¬ 
ded on 18th October 1929, from decree 
of Small Cause Court Judge, Kumbako- 
nam, in Appeal Suits Nos. 18 and 15 of 
1925. 

(a) Interest—Person while purchasing pro¬ 
perty in auction-purchase paying all amount 
of prior mortgage—He is entitled to interest 
on amount paid—Civil P. C., S. 534. 

Where a person discharges in good- faith a 
prior mortgage in respect of the properties 
which be had purchased in Court auction, 
that person is entitled to interest on the 
amount of the prior mortgage. The acciden¬ 
tal circumstance, that be became the purcha¬ 
ser in Court auction by payment of money, 
and as compensation therefor, hs happened to 
bo in posBOBsion, does not in any way prejudice 
his right as a person entitled to tho rights of 
the prior mortgagee whom be paid up; 12 M, 
L. W. 101; 41 Mad. 513 and A. I. R. 1924 P. C. 
36, Rel. on. [P 472 C 1] 

(b) Civilj P. C., S. 11—Portion vf decree 
becoming res iudicata not having been ap¬ 
pealed against—Rest of decree taken up in 
appeal but based on same reasoning be¬ 
comes also res judicata—Practice. 

If a portion of a decree has become res judi¬ 
cata, then the rest of the decree based on same 
reasoning would also become tea judicata even 
with reference to the other portion of the dec¬ 
ree which alone is brought for review before 
tho appellate Court, Where, therefore, it is 
decided that a plaintiff is entitled to subroga¬ 
tion and there is no appeal to the lower appel¬ 
late Court from that portion of tho decree of 
the trial Court, it is not open to the defendant 
appellant to appeal against some portion only 
of the decree in so far as subrogation is allow¬ 
ed and thus call in question the decision of the 
trial Court: 28 Mad. 67, Rel. on.; 0 Cal. G35 
and 6 C. L. R. 267, Ref. [P 473 C 1] 

K. Ramanatha Shenai^-lov Appellant. 
C, At Seshayiri Sastri —for Respon¬ 
dent. 

Judgment. —Defendant 1 is the ap¬ 
pellant before me in this second appeal. 
The plaintiff filed a suit, as originally 
framed, for a declaration of the invali- 
dity of a mortgage decree obtianed by 
defendant 1 in 0. 8. No. 63 of 1918 on 
the file of the Sub-Court, Kumbakonam. 
The plaint underwent three processes 
of amendment and, finally, the plaint, 
as amended, contained a prayer for sub¬ 
rogation inasmuch as the plaintiff on 
29th March 1919 discharged in good 
Uith a prior mortgage in favour of one 
Doraitami Padayaebi by Veerbbadra 


Padayaohi in respect of tho properties 
which tho plaintiff alleged he had pur¬ 
chased in Court auction. At the trial of 
the suit before the first Couit this ques¬ 
tion of tho plaintill’s right to suhioga- 
tion was a material question discussed. 
The trial Court decided: vide jiava. 17 
of its judgment, that tho plaintiff was 
entitled to bo subrogated to the lights 
of the prior moitgageo and, cou'^cquent- 
ly, it gave the plaintiff a decree for tho 
amount prayed for with interest. Tho 
plaintiff was also given costs in respect 
of the said relief granted fo him. Ap¬ 
peals were preferred to the lower ap¬ 
pellate Court by the plaintiff and defen¬ 
dant 1. The plaintiff’s appeal was dis¬ 
missed and I have no further concern 
with tho same for the purpose of this 
second appeal. On defendant I’s ap¬ 
peal, the learned Subordinate Judge, 
after noticing that tho plaint was 
amended thrice and that the materials 
before the Court wero not as satisfac¬ 
tory as one would wish, proceeded to 
discuss the question whether the plain- 
tiff was outilled to interest as costs dec¬ 
reed to him by the first Court. Thero 
was discussion before the low'er appel¬ 
late Court whether defendant 1 was en¬ 
titled to raise the further question 
whether the plaintiff was entitled to 
subrogation or not. 

Tho learned Subordinate Judge point¬ 
ed out that, though the grounds of ap¬ 
peal raised the question, the subjeet 
matter of the appeal was confined to in¬ 
terest and costs allow<d to the plaintiff. 
Defeudant I’s pleader then took refuge 
under the power of the Court under 
0. 41, R. 33, Civil P. C., to do justice in 
the matter. Tho lower appellate Court 
accordingly proceeded on the footing 
that the appeal before it was confined to 
the question of interest and costs. It 
followed the decision of this Court in 
Malireddi Ayyareddi v. Gopalakrish- 
nayya (l), and held that the plaintiff 
was entitled to the interest that was 
awarded to him and that defendant 1 
was not right in saying that the plain¬ 
tiff should not have been awarded inte¬ 
rest for the period during which he was 
in possession of the iroperties as pur¬ 
chaser of the equity of leJemption. De¬ 
fendant I has preferred this second ap- 
peal. (His Ijordship after considering 
the pleadings in the lower annellate 
U) ri9l9] 12 M: L. W. i0l=5a I. u. 493.- 
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Coiu*: c-oncluilc-f'l ti)ab tho appeilfcothe 
lower Opi'pellate Court was only in 
rospocb of interosb -‘and costs allowed 
to tl )0 plaintiff). The second point 
argued l)y the learned counsel for tho 
appellant was * with respect to the 
interest decreed to the plaintitf for 
the period during which ho was in pos¬ 
session. The learned Subordinate Judge 
relied on a decision of this Court in 
'Malircddi Axjijareddi v. Gopala Krish^ 
naifya([), and held tliat the plaintiff 
jWas entitled to interest on the amount 
of tho prior mortgage. He, in fact, 
decreed it with interest tliereon. Tho 
:accidenlal circumstance, tint the plain- 
titt became the jmrehasor in Court 
auction by payment of money, and as 
compensation, therefore, ho liappened to 
he in possession, does not in any way 
prejudico liis right as a person entit¬ 
led to tho rights of the prior mortgagee 
'whom lie paid up. The learned coun¬ 
sel for the appellant also argued that 

tho decision in 76ra/im Sahib v. ylnt- 
mugathaxjee (2) supported his position. 
To a certain extent it does; but, as 
was pointed out by the learned advocate 
for the respondent, that decision was 
dissented from in Muthammal v. Raja 
PiUai (3), the decision in Malireddi 
Ayyareddi y. Gopala Krishnaijija (1), 
following the decision in Muthammal 
V. Raju Pillai (3). Finally, it was 
brought to my notice that the decision 
|n Malireddi Aijyareddi v. Gopala 
Krishnayya (1), has been confirmed by 
Pi’ivy Council in Malireddi Ayxja. 
reddi v. Gopala Krishnayya (l). In 
jthese circumstances, it is clear that the 
lower appellate Court was entitled to 
act on the authority of the decision in 
Malireddi Ayyareddi v. Gopala Krish¬ 
nayya (1). It, therefore, follows -that 
the second point raised by the appel¬ 
lant also fails. 

The last point raised is as regards 
costs. It stands on tho same footing as 
the question of interest and should along 
with it be held to bo equally unsustain¬ 
able. It was, however, sought to be 
argued by the learned counsel for the 
appellant, that though in my view of 
the scope of the appeal memorandum to 
the lower appell-a te Court the question 
[1915] 38 Mad. 18=16 I. 0. 377. 

.(3) [1918] 41 Mad. 6)3=7 M. L. W. 420=44 
I, C. 753=(1918) M. W. N. 251. 

(4)-A. I, R. 1924 P. 0. 36=47 Mad. 190=51 
I. A. 140(P.0.). 


of the plaintiff's right to be subrogated 
was not raised before the .lower appel. 
late Court, yet it was open to him to 
impugne the correctness of the first 
Court’s decree relating to subrogation 
in so far as he claimed relief with refe. 
rence to interest and costs. In other 
words, the learned counsel argued that, 
though that portion of the decree rela¬ 
ting to subrogation became final, the 
finality did not attach to the portion of 
the relief which he claimed in.second 
appeal relating to interest and costs. It 
seems to me that it is not open.to the 
learnod counsel in the circumstances to 
avoid the effect of the finality attaching 
to the plaintiff’s right of subrogation. 
When it is said that the portion of the 
decree relating to subrogation has be¬ 
come final, it means that the plaintiff 
was properly hold to have the right to 
subrogation. If that is so, how could 
that portion of the decree relating te 
subrogation be called in question in the 
later stage of the very same proceeding 
in respect of the question of interest 
and costs ? Either the plaintiff has got 
the right of subrogation'or he has not. If 
he has, not only is he entitled to the re¬ 
lief on tho footing of subrogation in res¬ 
pect of the principal amount he has 
paid, bub he is also entitled to the inci¬ 
dence relating to subrogation, viz., iute- 
rest on the money paid by him. Hi 
on the other hand, he is nob entitled to 
subrogation, he could nob claim any re¬ 
lief either with respect ‘to principal or 
interest. To say that the plaintiff is 
entitled to subrogation in respect of the 
principal and bo say that he is nob en¬ 
titled to subrogation with respect to 
interest, is, I think, an inconsistent 
position to take. 

A similar point was sought to be ar¬ 
gued in the case reported in Kandasam^ 
Glietty V. Annamaldi Chetty (5). The 
plaintiff was given a decree for money 
in spite of tho defendant’s plea that the 
claim was barred by limitation. The 
defendant did nob appeal with resp^t 
to the whole of the claim decreed. H®* 
preferred an appeal only with respect to 
a portion of the claim decreed. ^ On the 
footing that there was no basis 
distinction between the portion appeal® 
against and the portion not _apP® . 
against so far as the question of limitatio 
was c oncerned, the defendant-appcH^ 

(5) Ll.y05j 28 Mad. 67=15 M. L. J. 402. 
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was meb by the objection,that, if the plea 
of limitation was good, the whole claim 
was barred, and in the face of the fact 
that a portion of the .plaintiff’s claim 
was held to be not barred and that por¬ 
tion of the decree had become linal, it 
was not open to the defendant in ap¬ 
peal against only a portion of such a 
decree to argue the question of limita¬ 
tion. The learned Judges relied upon 
two earlier cases in support of the view 
that they took, namely, Bughu Nath 
Singh V. Preshram Mahata (6) and AH- 
munnissa Khatoon v. Syed Eossein AH 
(7). The question will be different in 
case the plea of limitation raised with 
reference to the appealed portion was 
different from the aspect of the question 
of limitation applicable bo the unappeal¬ 
ed portion. 

The principle involved in the decision 
of this Court in Kandasamy Chetty v. 
Annamalai Chetty (6), that it is not open 
to the defendant in such .circumstances 
to raise the plea of limitation with re¬ 
ference to the portion of the decree ap¬ 
pealed against only, would ac.ply to the 
present cass also. That principle, as I 
understand it, is this. It a portion of a 
decree has becooo res judicata, then, 
the rest of the decree based on same 
reasoning would also become res judi¬ 
cata oven with reference to the other 
portion of the decree which alone is 
brought for review before the appellate 
Court. Applying the ’principle of that 
decision to the present case, as it was 
decided that the plaintiff was entitled to 
subrogation and as there was no appeal 
to the lower appellate Court from that 
portion of the decree of the first Court, 
it is not open to the defendant-appellant 
to appeal against some portion only of 
the decree of the fii^t Court relating 
to subrogation and nob appeal against 
the other portion of the decree in so far 
as subrogation was allowed and thus 
call in question the decision of the first 
Court. On this reasoning, it seems to 
me that it is nob open to the learned 
counsel for the appellant to raise this 
question of subrogation before me in 
whole or in part. For all the above rea- 
sons, I think the learned Subordinate 
Judge was right in his decision and I 
dismiss this second appeal with costs. 

P.B.s./v.s. Appeal dismissed. 


W 118S81 9 Oal. 635, 
11) 6 0. L. B. 267, 
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Nedungadi Bank Appellants. 

V. 

Official Assignee of Madras — Res¬ 
pondent. 

Original Suit Appeal No. 9C> of 1929, 

Decided on 27th Novomhor 1929. 

(a) Civil P. C.. O. 6, Rr. 5 and 16 — De¬ 
fendant’s failure to give particulars as 
ordered —Court is competent to strike out 
bis defence, 

Where a'defendant after being ordorocl to 
give particulars-by a certain time does not 
give the particulars within that time or within 
tho-extended-time if there is an extension the 
Court has jurisdiction to strike out his defenoo 
even though such penalty is not explicitly 
adled to the order directing particulars : 
Davey v. Ba^ilinck (1833) 1 Q. B. D. 135 and 
A. I. R. 1924 All, 17, Rff. [P 475 0 2] 

(b) Civil P. C,, O. 6, Rr. 5 and 16-Defen- 
dant’s obstructive tactics—Defence struck 
out by trial Court—Appellate Court should 
not interfere with discretion exercised by 
trial Court, 

The discretion exorcised by the original 
Court in striking out a defence, owing to the 
obstructive tactics of the defendant in not 
delivering particulars when ordered to do so, 
and in aubmitbing inaccurate and incomplete 
particulars after coosiderablo delay, is not im¬ 
proper and should not be interfered with in 
appeal. [P 478 C 1] 

fc) Civil P, C., O. 6, R. 16 — Failure to 
deliver particulars of defence attracts 
consequences of R. 16, 

Cornisfi, J .—Failure of the defendant to 
supply particulars of his -defence aftor being 
ordered by the Court to do so attracts the 
consequences of R. 16 and ho tuns the risk of 
having his defence struck out. -[P 478 0 1] 

S. Doraiswami Iyer, P, Govinda 
Menon and K. S. Nair~(ov Appellant. 

Nugent Grant, K. Krishnaswami and 
M. P. Sundararaja Ayyar — for Res¬ 
pondent. 

Reilly, J .—In this suit the plaintiff is 
the Official Assignee, representing the 
estate of Dumaine & Co., who have 
been adjuged insolvents. Dumaine & 
Co., it appears, were exporters of 
groundnuts and in the course of their 
business they pledged a largo quantity 
of groundnuts to the Nedungadi Bank 
who are the defendants, received loans 
on these groundnuts, sold the ground- 
. nubs to various persons in -other coun- 
tries and had them shipped by the 
defendants who received the bills of 
lading and the bills of -exchange drawn 
on the purchasers and applied the pro- 
cee,ls of tha bills of exchange after 
getting them discounted by another 
bank towards ’the repayment of the 
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loAna t!iey ind mado to Duiuaine & Co., 
crediting tlio balance to Dumaino & 
Co. The Oriieial Assignee in this suit 
alleges that tho defendants have not 
accounted for 7 ,'lG 9 bags of groundnuts 
and prays tlvat they may be delivered 
to him or vaiuo about Rs. U lakhs intho 
alterivitivu that this sum of Tl- lakhs may 
bo paid to liim a- damages for convor- 
sion. The defendants after some delay 
put in thoir ^vl■itt 0 n statement. The 
jilaintitf ajiplied for an order for parti¬ 
culars which was made by the Master. 
Eventually when this matter came up 
before tiie learned Chief Justice on 
15th November 1929, the particulars 
had not been given in full and the 
plaintilT applied that the defendants 
should be dealt with fer contempt or 
that their defence should be struck 
out. The learned Chief Justice made 
an order that their defence should be 
struck out. The present appeal is 
against that order. 

Mr. Duraiswami Iyer who appears 
for the defendants contends first that 
the learned Chief Justice had no juris¬ 
diction to make that order and secondly 
that it was not in the circumstances 
a proper order to make. It will be 
convenient to deal with the question of 
jurisdiction first. 

Rule 5, 0. 6, Civil P. C., provides 
that a further and better statement of 
tho nature of the claim or defence or 
further and better particulars of any 
matter stated in any pleading may in 
all cases be ordered, upon such terms 
as to costs and otherwise as may be 
just. Mr. Duraiswami Iyer contends 
that that rule does not empower the 
Court to strike out the defence if the 
defendant docs not give particulars 
when ordered to do so under tho rule 
and he has asked us to contrast that 
rule with R. 21, 0. 11, Civil P. C. which 
provides that where any defendant 
fails to comply with any order to 
answer interrogatories or for discovery 
of inspection of documents he shall be 
liable to have his defence struck out. 
Mr. Duraiswami Ayyar argues that the 
penalty of having the defence struck" 
out is explicitly provided for in E. .21, 

0. 11 but that it is not mentioned in 
5, 0. 6, and that, he urges, is very 
significant. There is a contrast bet¬ 
ween the two rules. But as Mr. Grant 
who appears for the plaintiff has 


pointed out 0. 11 does nob deal with 
pleadings and therefore it may have 
been thought necessary that if the 
penalty for failure to answer inter- 
logatorios or to give discovery or in- 
spection was to be provided in the 
shape of striking out pleadings it 
should be explicity set out though that 
might nob be necessary in an order 
dealing with pleadings and their 
amplification by particulars. It is in¬ 
teresting to notice that both R. 5, 0. 6, 
and R. 21, 0. 11, Civil P. C., correspond 
bo rules of the Supreme Court in Eng¬ 
land. There is just the same con¬ 
trast between R. 21, 0. 31 and 

R. 7. 0. 19 of the Rules of the 
Supreme Court as there is between 
R. 21, 0. 11 and R. 5, 0. 6, of our Code 
and yet the contrast was nob held by 
the Court of appeal bo be of any signifi¬ 
cance in Davey v. Bentinck (l) which 
dealt with the dismissal of 1 Q. B, B. 
185 (1) which dealt with the dismissal 
of the suit for failure to give particu¬ 
lars and is equally applicable to strik¬ 
ing out a defence for failure to givo 
particulars. 

Id that case a plaintiff was ordered 
to give particulars and a further 
order was made that if he did not 
do so within a certain date the 
suit would be dismissed. It was 
argued that R. 7, 0. 19 of the Rules of 
the Supreme Court corresponding to 
R. 5, 0. 6, Civil P. C., did nob justify 
the dismissal of the suit because it 
only provided for particulars being 
called for upon such terms as to costs 
and otbevsvise as might be just and the 
contention was that the terms could 
only be in respect of costs or some 
incidental matter. The Court of ap¬ 
peal did not accept that contention. 
They held that under the Rules of the 
Supreme Court a condition might be 
added to the order for particulars that 
if they were not given by a certain 
date the suit should be dismissed. Ii* 
this case-it happened that when the 
Master made an order for particulars 
he fixed a date for those particulars 
to be given but he did not say in 
many words that if the particulars were 
not given by that date the defence 
would be struck out. Does that really 
make any difference in tha matted 

(1) [1893] 1 Q, B. D. 185=62 L. J. Q* ^ 
114=41 W, R. 181=67 r». T. 742. 
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Mr. Duraiswami *Iyei’s contention is 
that because that threat was not added 
to the order the defendants may take up 
the position that they were not warned 
that their defence would be struck 
out. But, if we examine the matter 
I do not think that absence of the 
threat or warning really makes any 
serious difference expept in one res¬ 
pect. If the Master had said : 

" Particulars must be given within a cet* 
tain time otherwise the defence will be struck 
out 

except on an appeal from his order 
there might have been great difficulty 
in extending the time for giving parti¬ 
culars but as he fixed the time with¬ 
out any such penalty being explicitly 
added the Court of course could have 
extended the time. There is no doubt 
about that. As a matter of fact on ap¬ 
peal Eddy, J. did not extend the time. 

I understand that when the matter 
came up before the learned Chief 
Justice on 15th November 1929 an oral 
application was made to him that he 
should extend the time. Undoubtedly 
that could have been done. But when 
a time was fixed and the defendants 
disregarded it theylinew that they did 
so at their peril. The time might be 
extended ; the time might not be ex¬ 
tended. And if the time was not ex¬ 
tended what would be the result ? The 
particulars which the Master had 
found necessary and which Eddy, J., 
on appeal had found necessary for the 
case would nob have‘been given. That 
means that the written statement of 
the defendants was an incomplete, in¬ 
sufficient and ineffective defence and 
the result would simply be that the 
position of the defendants would be 
practically equivalent to that of a de¬ 
fendant who had put in no defence. 
If that is the correct way of viewing 
the matter when the learned Chief 
Justice did not extend the time any 
further the position was that the de¬ 
fendants had not put in a proper de¬ 
fence and the case would naturally and 
properly go to the ‘undefended Board. 
Does it make any difference that the 
learned ’Chief Justice has added the 
words ** I should strike out the defen¬ 
dant’s defence ” which do not appear 
in B.'5,0.6 of the Code. To my mind 
it makes no difference whatever. Toere 
is only one Indian case which has been 


quoted before us dealing directly with 
this matter Gouri Shankar v. Mankr- 
Kunirar (2).. In that case a Bench of 
tho Allahabad High Court considered 
what tho procedure in such a matter 
should be and gave directions to sub¬ 
ordinate Courts liow they should act 
in conne.xion with orders for j)arbicu- 
lars. In tho judgment of tho learned 

Judges it is said that : 

“ Subordinate Judge- shooM v/licn orP'ring 
particulars to be given order the piri'v in 
default to pay a specified sum of costa to tlio 
other side for tho costs occasioned by the up* 
plication such payment to bo ni.idij ou or be ■ 
fora the delivery of the particulira. It the 
order is disobeyed and tho plaintiff is in de¬ 
fault be should have his action stayed and if 
the defendant is in default his 'defence should 
be struck out. 

That appears pretty clear. Bub it 
has been suggested that what the 
learned Judges meant is only that if 
the order for payment of costs is dis¬ 
obeyed tho defence of tlm defaulting 
party should bo struck out. Let us 
examine that for a minute. What is 
contended is that should tlie Court 
order particulars to be given and also 
order the defendant to p'\y costs at 
the time of filing , his particulars if he 
gives the particulars only bub does not 
pay the costs then his defenco is to be 
struck out. Surely & fortiori if he does 
not give the particulars at all the 
learned Judg-rs would be of opinion 
that his defence should he struck out. 
I have no doubt that the learned 
Judges hold the view that when a de¬ 
fendant has been ordered to give’parti- 
culars by a certain time and does^not 
give them by that time or wibliin.the 
extended time if there is an extension 
• his defence should he struck out. 
With that opinion I agree. That being 
80 it appears to me that the learned 
Chief Justice certainly had jurisdiction 
to make the order which he has made 
in the case. 

There remains the question whether 
it was an appropriate order or rather 
whether it was an order with which 
there is any sufficient reason for us to 
interfere in appeal. (His Lordship after 
examining the record and evidence fully 
came to the conclusion that the defen¬ 
dants‘adopted obstructive tactics and 
proceeded). 

I realize, as Mr. Doraiswami Iyer has 
urged, that it is very he avy penalty o n 

T2) a. I. E. 'l92rAll. 17=1& All. 624. 
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tho uQfciKl:in‘=: to rofuso them further 
time in a «t?iioiJS case like this and 
strike out their defence: bub surely their 
conduct has l^ocii very extraordinary. 
And how can we say in the face of that 
conduct that the learned Cliief Justice 
was i;ot justitiecl in making the order 
which ho lias made? In my opinion 
thoro is no suHicient reason for us to in- 
terfero with that order and this appeal 
should be dismissed with costs. 

• Cornish, J. —I agree tliat this appeal 
should be dismissed. It has been con¬ 
tended that when an order is made 
under E. 5, 0. G, Civil P. C., for delivery 
of i)articulars, tlie Court has no juris¬ 
diction to strike out tlie defence unless 
it lias been^iado a term of the order 
that party on nuking default shall be 
liable to have his defence struck out. 
Ko doubt P. 6, 0. G contains no provi¬ 
sion similar to the provision in R. 21, 
0. 11 that a defendant who does not 
comply with an order far discovery shall 
bo liable to have his defence struck out. 
But no similar provision in R. 5, 0. 6 
is necessary, because R. 16, 0. 6 (and 
0. 6 is the order governing pleadings 
generally) contains the appropriate pro¬ 
vision. R. 16, 0. 6 says that: 

the Court may at any stago of the proceed- 
ing3 order to be struck out any matter in any 
pleadings which may tend to prejudice, embar¬ 
rass or delay the fair trial of tho suit." 

Now tlie whole object of obtaining 
particulars is to got a clearer or fuller 
statement of the opponent’s case, so 
that the party applying for parti¬ 
culars shall nob have to go to trial em- 
barrassed by the obscurity or incom¬ 
pleteness of the case which he has to 
meet upon the pleadings. It seems to ‘ 
me, therefore, that the party who has 
been ordered to deliver particulars of 
his defence within a given time, and 
fails to do so comes within the reach of 
B. 16, 0. 6, and runs the risk of having 
his defence struck out unless he is able 
to satisfy the Court that he has some 
good excuse for not having complied 
with the Court's order. I think that in 
this case the more correct form of ap¬ 
plication would have been to strike out 
paras. 4 and 8 of the written statement. 
But this is not a point of substance, for 
it happens that the effect of striking 
out the pleas in those paragraphs is to 
leave the defendants with no defence, 
so that the result is the same. In my 


view, therefore, the Court had power 
under 0. 6, R. 5 bo make the order strik¬ 
ing out the defence. The power to 
strike out defence is a discretionary 
power. On the materials placed before 
us I am not prepared to say that the 
learned Chief Justice did not exercise 
his disoebion rightly. But this aspect 
of the case has b.een fully dealt with 
by my learned brother and it is not 
necessary for me to add anything to 
what he has said. 

r.R.s./j.M. Appeal dismissed. 
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SUNDARAM CHETTY, J. 

Sullan Mahomed Bowther —Defendant 
—Appellant. 

V. 

Muhammad Esuf Bowther and others 
—Plaintiffs—Respondents. 

Second Appeal No. 1776 of 1926, De¬ 
cided on I6bb August 1929. 

Contract Act. Ss. 197 an^ 199 —Implied 
ratification by principal—Agent exceeding 
hi» power in mortgage transaction—Princi¬ 
pal not repudiating agent's action—Princi¬ 
pal is bound by mortgage. 

Where an agent does an act exceeding bis 
authority and the principal on being apprised 
of the fact fails to communicate to the agent 
his determination not to be bound by it within 
a reasonable time, it must bo presumed that 
there was implied ratification. 

An agent under a power of attorney to raise 
money by mortgaging the principal’s lands bor¬ 
rowed money on a mortgage of the principal's 
lands and bouses and communicated -the same 
to the principal. 

Beld : that in the absence of any repudiation 
by the principal, the mortgage was valid in 
respect of the houses as well : 9 L. W. 251 and 
29 Af. L. J. 551, Rel. on\ 10 B. B. C. B. 319. 
Dist. [P 478 0 2] 

T. M. Erishnaswami Iyer and K. S, 
Desikan —for Appellant. 

S. Varadachariar, V. Balasundaram 
Iyer and A. V. Viswanatna Sastri—ior 
Respondents. 

Judgment.— tChis second appeal arises 
out of a suit filed by the plaintiffs, fo>^ 
the recovery of a sum of Rs. 2,999-0-0 
(Rupees two thousand nine hundred and 
ninety-nine) al^ged to be due under a 
mortgage bond (Ex. A) dated lOth Jaly 
1929 (after relinquishing a large porticn 
of the sum due for the reason that the 
hppotheca would not be worth more 
than the suit amount). Ex. A was exe¬ 
cuted by defendant 1 through bis agent 
under a power-of-attomey viz., defeo* 


( 
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daub 3 in favour of the deceased Shaik 
Dawood Rowbher for Rs. 2,500 (Rupees 
two thousand five hundred). The mort¬ 
gagee died in December 1909. He was 
the brother of plaintiff 1 and defendant 
2, and a cousin of defendant 1. Plaintiffs 
2 to 5 are the children of Shaik Dawood 
Rowbher whose widow is plaintiff G. The 
claim was resisted by defendant 1, on 
the ground that Ex. A was e.xeeuted 
nominally, without any'consideration, 
for the purpose of defrauding the credi¬ 
tors. The first Court dismissed the 
plaintiff’s suit accepting defendant I's 
plea as true, whereas, the lower appel¬ 
late Court disagreed with the District 
Munsiff’s view and found that Ex. A was 
executed by defendant I, not as a benami 
or colourable transaction, but for real 
consideration, on account of the share of 
profits due to Shaik Dawood’s branch in 
the partnership business at Moulmein, 
which was made over to defendant 1 
solely on the occasion of Shaik Dawood 
going away to India. 

In this second appeal, the correctness 
of the finding arrived at by the lower 
appellate Court is challenged. Is that 
finding which is substantially one of 
fact, vitiated by any flaws, which afford 
reasonable grounds for interference 
under 8. 100, Civil P. C.? The learned 
Subordinate Judge has dealt with the 
evidence (oral and documentary) in a 
careful manner, pointing out the errors 
and misstatements which have crept in 
some portions of the District Munsiff’s 
judgment: vide paras. 3 and 10 in the 
judgment of the lower appellate Court. 

It is urged by the learned advocate for 
the appellant that the plaintiff’s case 
sought to be proved at the time of trial 
was at variance with the plaint allega¬ 
tions as to how the consideration passed 
for Ex. A, and this change of front must 
be taken to militate against the truth of 
the plaintiffs’ claims. Any variance bet¬ 
ween the pleading and the proof, would 
no doubt be a good ground for rejecting 
the case. The lower appellate Court has 
given prominent attention to this objec¬ 
tion, and observed that there is really 
no variance, atfd that the District Mun- 
siff is not correct in his assumption. 
Turning to the recitals in Ex. A itself, 
it is extremely difficult to bold that it 
recites an actual cash loan of a sum of 
8,009 (Rupees three thousand) by de¬ 
fendant 1 from Shaik Dawood .Bowtber. 
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On bho otlior hand, rofejwico is niado to 
the partnership i-iisinoss at Moulinein, 
and to tho fact ot defondajib J having 
taken the sum o! Rs. 3,000 (Hupoes 
three thousand) oiu, of bho proiit duo 
to Shaik Dawoo.l Rowtdior, when ho 
left Moulmein for Jndii enabling de¬ 
fendant 1 to do bho \v!)olo business 
solely at Moulmein. li duo rogird be 
had to the particulars ot consideratioii 
set forth in Ex..\, it cauno'o Ijo con^tnied 
as a document reciting tho alvance, ol ;i 
cash loan to defendant I, but t'lO rea¬ 
sonable inference is that the sliaro of 
profits due to Shaik Dawood Eowtliur 
in that partnership business, was breabe'l 
as the sum borrowed by defendant I, as 
tho latter was taking over tho whole 
business for himself, on the departure 
of Shaik Dawood for India. Nor is the 
allegation in para. 4 of tho plaint mate¬ 
rially different from the recitals in Ex. 
A. It is alleged in that paiagraph that 
Ex. A was executed in accordance with 
the letter Ex. B written by defendant 
1 to defendant 2. Defendant I was 
deemed to have become indebted bo 
Shaik Dawood in connexion with some 
arrangement effected as regards the 
partnership business at Moulmein and 
that the suit bond (Ex, A) happened to 
be executed later on for that liability is 
in my opinion fairly established in this 
case. As pointed out by the lower ap- 
pellate Court, it was defendant 1 who 
fought shy of admitting the existence of 
of the said partnership, lest it should 
cut the bottom out of his plea. There is 
ample proof as to tho alleged existence 
of the partnership. 

It is next contended that the lower 
appellate Court was wrong in having 
directed the taking of defendant 2’s evi¬ 
dence, during the pendency of the ap¬ 
peal. It has, in my opinion, given ade¬ 
quate reasons, for exercising the dis¬ 
cretion vested in it, in that manner, 
under Rr. 27 and 28, 0, 41, Civil P, C. 
Both sides were given full opportunity 
for cross-examining this witness. The 
learned Subordinate Judge thought the 
evidence of this witness was necessary 
for a satisfactory decision in this case. 
There is no irregularity or flaw in the 
procedure adopted by it. 

In para. 4 of its judgment, the Sub¬ 
ordinate Judge has stated that defen¬ 
dant 1 would not produce the partner¬ 
ship accounts. Exception is taken to 
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(liis c'l'seivati'-*!! it is argued that 
the lou cr Court seemed to have 

1 0011 lod, to '■OHIO exti'.uc, to discredit do- 
fendaub IC j K.i f)y lei's' ll of the' non- 
ju'oductioii of accounts, lb appears from 
tlie ovidci.co of P. W., that defendant 1 
was sutiuuoned to produce these accounts 
in tlio coiinectol partition suits, which 
was undorstood to he briol along with 
this suit and bliorefore no summons was 
taken out to him in this suit for their 
production. The accounts must have 
been in the [)Osses=ion or power of de¬ 
fendant 1 , and if produced they would 
throw considerable light on the question 
at issue. It would not be wrong to draw 
an adverse inference from the non-pro¬ 
duction, hub tlie lower appellate Court 
simply ref^^rred to the circumstance in 
consiiering the evidence as to the exis¬ 
tence of the partnership. 

The burden of proving that the suit 
bond (Ex. A) was executed nominally 
and without consideration is on defen¬ 
dant I. He was failed to discharge that 
burden. He cannot succeed on the 
strengbh of one or two slightly suspicious 
circumstances. They have also been 
duly considered by the lower appellate 
Court in weighing the evidence and the 
probabilities of the ease. The finding of 
the lower appellate Court is correct and 
is accordingly confirmed. 

A new objection has been raised by 
defendant 1 in this second appeal, which 
is covered by the last three grounds 
in appeal memorandum. It is urged 
that in executing the mortgage deed 
(Ex. A) defendant 2 has exceeded his 
authority and in the absence of clear and 
unequivocal evidence of ratification by 
defendant 1, the whole mortgage should 
be held to be not binding on him. This 
plea is a mixed question of fact and law 
and is certainly nob a pure question of 
law. It was nowhere set up in the writ¬ 
ten statement, nor was it urged in the 
trial Court and no issue has been framed 
in respect of it. There is no justification 
for allowing the appellant to raise this 
new contention in the second appeal and 
I should disallow it. 

It is curious, that the lower appellate 
Court observed in para. 15 of its judg¬ 
ment that defendant 2 should be deemed 
to have exceeded his authority by mort¬ 
gaging under Bx.Athe houses also (items 
I and 2), besides the lands as defendant 
1*8 letter Ex, B, authorized him to mort- 
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gage the lands'* only. Od this ground, 
he disallowed the plaintift’s claims over 
items I and 2. fie did not pause to 
consider whether there was any express 
or implied ratification by defendant 1 
and whether such ratification has cured 
the defect. In the first place, he should 
not have raised this point in his judg¬ 
ment in the absence of any plea, and in 
the second place, he ought not to have 
decided this point so summarily. This 
has given, rise to the memo of objections 
filed by the respondents. 

I am clearly of opinion that the Sub¬ 
ordinate Judge was wrong in introduc¬ 
ing a contention not set up or pleaded. 
Defendant 2 has a general power-of- 
attorney, authorising him to effect sales 
and mortgages (Ex. J). But the special 
authority given to him for the suit mort¬ 
gage is under Ex. B. In view of the 
directions given in Ex. B, the mortgage 
of the houses also, is in excess of the 
authority. But by a subsequent letter 
of defendant 2 (Ex. V-a) the principal 
(defendant l) was clearly apprised of the 
fact of the houses also having been mort¬ 
gaged under Ex.A. Bub there is nothing to 
show that defendant 1 ever repudiated 
it. Where an agent does an act exceed¬ 
ing his authority and the principal on 
being apprised of the fact fails to com¬ 
municate to the agent, his determina¬ 
tion not to be bound by it within a 
reasonable time, it must be presumed 
that there was implied ratification: 
Lakshmanan Clietti/ v. Chidambafam 
Gketty (1) and Bamasami Ghetty v- 
Karuppan Ghetty (2). In the decision in 
Premabkai Bemabhai v. T, B. Brown (3) 
relied on by the appellant there was no 
question of ratification and the princi¬ 
pal had no knowledge of the agent hav¬ 
ing acted in excess of the authority. Th® 
view of the lower appellate Court that 
the suit mortgage cannot be enforced on 
items 1 and 2 is unacceptable. 

In the result, in dismissing the second 
appeal with costs of respondents 1 to7» 
and allowing the memo of objections, 
the decree of the lower appellate Court 
is modified by directing the inclusion of 
items 1 and 2 in the properties to be 
sold for the realization of the amount 
due to plaintiffs under the mortgage de- 

(1) [1919] 9 M.L.W. 251=49 1. C.-753={l9l9) 
M. W* N. 72 

(2) [1915] *29'm. L. j. 551=811. 0. 2lC. 

(3) 10 B. H. 0. R. 319. 
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cres. In fche ciroumsbances set forth 
above, I think fib to direct the parties to 
bear their own costs in respect of tho 
memorandum of objections. Time for 
redemption is extended by throe months 
from this date. 

P.R.S./v.S. Appeal dismissed. 
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Anantakrishna Ayyar, J. 
{Kethireddi) Kodandarami Beddi .— 
Defendant—Appellant. 
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{Kethireddi) Chenchamma —Plaintiff— 
Respondent. 

Second ‘Appeal No. 449 of 1926, De¬ 
cided on 11th October 1929, from decree 
of Sub-Judge, Nellore, in Appeal Suit 
No. 30 of 1925. 

(a) Hindu Law—Widow—Maintenance 
—(Madrai Presidency)—Joint.Hindu family 
poisetting more than sufficient property for 
maintenance of its members—Maintenance 
should be granted . irrespective of private 
funds yielding income, 


Under the Hiadu Law as administered 
Madras Presidency in cases where a jol 
Hindu family posiesses properties the incon 
from which is not only enough but more tha 
enough for the purpose of paying mainbenan 
to all the members depending upon the sam 
the fact that one is in possession of pciva 
funds which oUo yield an income should n 
be taken into account for such purposes : 
Mod. 158, Bxpl. a Bom. 573, not Appr; 21 A 
282, Voubted; i ifad. I 7 i- g Mad. 71; 41 Ma 

1075 and*36 Mod. 203, R</. [P 482 C 

(b).Civil P. C., S. 35—Costs in mainte 
ancc suits—-Court should see whether clai 
was prima facie exaggerated. 

It is not possible to foretell or predict acc 

111 L ®niount' 0 ( maintenance that a perS' 
wL ^ ®*^^hled to in the opinion of the Cou: 
_Wnat the Courts therefore have to look in 
in suoh oiroumstauces, while awarding cos 
18 to see whether there was any prima fa< 
excessive or exaggerated claim made in t 
plaint. [P 483 C 


Venkatasubbiah'^tov Appelliinb. 

"• Bomayya —for Respondent. 

"Udgment.—This second appeal pre- 
®rred by the defendant arose out of a 
for maintenance filed by his step- 
Qiobher against him, a minor. The 
plaintiff and the defendant’s mother are 
®0’Widow8 and they were married on the 
same day to Ohinna Snbba Reddy who 
Jj0d on 16bh April 1918. The plaintiff 

Died her suit for maintenance on 12th 
pril 1923 and she claimed future, main- 
®*nanoe from April 1923 at Rs. ^0 per 
and also Rs. 120 for arrears of 
®*intenanc 0 for January, February, and 


March 1923. The main plea of the defen¬ 
dant was that there was a will executed 
by the (lofendant’s father under which 
the plaintiff was entitled to only the in¬ 
come from tho two acres of wet land men¬ 
tioned in the will, and that in any event 
she had jewels to the extent of Rs. 800 
and also moneys to the extent of Rs. 2,000 
aud consquently she was not entitled to 
the maintenance claimed in the plaint. 
The District Munsiff held that the plain¬ 
tiff was entitled to maintenance, since 
the question relating to the will set up by 
the defendant was withdrawn by him at 
the time of the trial. As regards the 
jewels, the District Munsiff found that 
plaintiff was in possession of jewels 
worth Rs. 800 but that no account could 
be taken of them in calculating the 
amount of •maintenance awardable to 
plaintiff, as they are her stridhana and 
are of an unproductive character. As 
regards the sum of Rs. 2,000 which the 
defendant alleged that the plaintiff had, 
the District Munsiff held that tho 
plaintiff had this amount of Rs. 2,000 
at the time of her husband's death, but 

that : 

"the sims shoull bj taken to have been set 
ofi against h.?r for her past maintenanco. since 
the pUiotiff diJ not claim maintenanoa from 

1918 to 1923." 


In the result, the trial Court granted 
le plaintiff a decree for her mainben- 
ice, at tho rate of Rs. 36 per mensem. 
10 defendant thereupon preferred an 
meal, and the learned Subordinate 
idge an-ead with the District Munsiff 
,at the plaintiff had Rs. 2,000 with her 

the time of her husband’s death. He 
so reiterated the argument advanced 
f the learned District Munsiff that the 
aintiff did nob claim any maintenance 
r the period from April 1918 to Janu- 
•V 1923 and that he would take that 
njumsbance also in fixing the rate of 
lintenanoe. Od tha meiits. tho enm- 
I Subordinate Judge held that the 
aintiff was entitled to mambenance 
;the rate of Rs. 25 per mensem in 
.gneeb of food and clothing and sundry 
nZitm, Rs. 3 per mensem for a 
.rranb and Rs. 3 per mensem for house 
,nb. Ho m)difi 0 d the decree of the 
isbrict Munsiff by reducing the amount 
■ maintenance from Rs. 36 to Rs. 31. 
he defendant has preferred this second 

ppeal. 

The learned advocate for the appel- 
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larU arguol tluL I'uili tlio lower Courts 
iiavir.g fouii-i Liiat the plaintilY had 
Rs. ‘i,00<> tiio time of her husband's 
(loath, aii'l no claim being made in 
respect of the arrears duo to her from 
iOlM to l,'.V2'h the lower Courts were not 
riitht in ignoring the possession of tho 
su.i Slim of Rs. 2,000 iirfixing the lato 
of future maintenance. In sujiport of 
his contention, tho learned advneato 
relied on a passage in Mavne's Hindu 
Law, para. 459 which runs thus : 

“In cilcuUting iho amoim’. of ralint-.Miauco 
to be awarde l to a fcmalo, h-T owd stridbana 
is not to he taken into account, if it isofan 
unproductive charactiT, sucli as clothes and 
jewels. J or, she lias a right to retain these, 
ao .l also to be support ul, if neccssarv, by her 
husb.ind’s family. But if her property pro¬ 
duces an income, this is to lie taken into con- 
sidention. For her right is to bo maintaiued, 
aud so far as she is already maiatainod out 
of her own property, that right is 8.atisued.” 

The learned author proceeds to state 
in the next sentence as follows : 

“The right to raaiutenaace is an,,absolute one 
aud tho cousidoration of her private means is 
primarily only a moans for fixing thf'Jquantum 
of maintenanco to bo assigned to her; but if 
those means were sbowu to be suilicieat in. 
thcmsolvos -bo support her adequately in her 
station of fife, her right to maintenance 
would be wholly in abeyance, though it might 

revive on a change in her circumstances." 

With reference bo this argument, the 
learned advocate for the respondent 
contended that (with all respect to the 
learned author) the statement should 
be taken with necessary qualifications 
in the circumstances of each particular 
case. No doubt in cases where the 
income from .the joint family property 
is not sufficient to maintain properly 
all the members who are entitled to 
maintenance out of tho same, it would 
be proper that the private properties 
of any particular member and the in¬ 
come thereof should be taken into 
account in fixing the amount of main- 
tenance due to such member liaving 
private means. But the learned advocate 
argued, itreases like the present where 
the income from the joint family pro¬ 
perty is not only enough to provide 
decent maintenance for all those who 
are entitled to maintenance out of the 
same, but there is also surplus left, it 
is not right, and there is no law which 
would compel the Court, to take into 
account tho income from the private 
properties of a person when awarding 
her maintenance. It would appear that 
in Bombay the rule enunciated by Mr. 


Mayne prevails. But’ so far as this 
presidency is concerned, the learned 
Judges Benson and Sundara Ayyar.JJ. 
in the case reported in Lingayija v. 
Kanahamma {!) h3.VQ not followed the 
principles of law followed by the Bom- 
bay High Court. TheJ learned Judges 
observed as follows: 

‘The fact thvt a-Hindu widow isable''® 
maintain herself out of other property is nO 
ground • for not giving her some maintenanc® 
out of her husband's estate but it is a factor 
to bo taken into account in determining the 
the quantum of maintenance to be decreed 
to her." 

The decision in Ramawati Kcerv. 
Manjhari Koer (2) to the contrary is 
sepeciCcally dissented from by the 
learned Judge of this Court in Lingayya 
V. Kanakamma (1). But it waslpointcd 
out by the learned advocate for the ap¬ 
pellant that even the decision in Lin- 
gayya v. Kanakamma (l) states that it 
is a factor to be taken into account in 
determining the quantum of maintenance 
tO'be decreed to her. It is therefore 
necessary to see how far the learned ad¬ 
vocate’s contention is borne out by the 
decision in Lingaijya v, Kanakamma [i]- 
For this purpose it is necessary to 
state the facts of that case. There, both 
the lower Courts found that the defen¬ 
dant was in possession of family property 
yielding about Rs. 100 a year. They also 
found that the plaintiff (widow) had 
private property out of which she could 
get Rs. 40 or Rs. 50 a year. The lower 
Courts in these circumstances awarded 
to the plaintiff Rs. 20 a year on the 
ground that the plaintiff’s income from 
her own sources of Rs. 40 or Rs. 50 was 

not sufficient to cover her maintenance. 
The defendant preferred a second ap¬ 
peal, and on his behalf it w^s'eontended 
that the plaintiff (widow) having been 
found to be in possession of private 
property out of which she could gc* 
Rs. 40 or Rs. 50 a year and the defen¬ 
dant having been found to be in posses¬ 
sion of the joint family property 
yielding only Rs. 100 a year, -the lower 
Courts were wrong in awarding to the 
plaintiff Rs. 20 a year out of the jo n 
family income. To that the learne 
Judges answered in effect: 

• “It is not so. Tho plaintiff’s right to ma>“ 
tenance is to be traced to the old law u 
which the nIainMff was even entitl ea^j^ 

(1) [1915] 98 Mid. 1-53=28 1. C. 200=38 
L. J. 260. 

(2) [1906] 4 0. L. J. 74. 
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•ab^ra. The right to maialienanoe is an abso¬ 
lute right and yoa canuot dij^rive tho plaiubiff 
of her right to 'icaintcnanca in the way yon 
suggest.” 

To quote the exact words of the 
learned Judges : 

"His argnmaut is thit a widow who is able 
tomaiutaiii herself out of the property has 
no right to claim out of her husband’s estate 
aoy'hing for that purpiso. In our opinion 
this view cannot be suapoited. It is based 
ou'an entirely wrong couception of the right 

sought to ba enforced.This is an 

absolute right due to their membership in tho 
family and does not depend ou their necessity 
arising from their waut of other means to 
support tbemselvcs.” 

They therefore held that though the 
joint family income was not enough to 
niiintain all the members of the family 
in a proper state, the plaintiff must be 
held entitled to some maintenance out 
of her husband’s estate. The a nount 
awarded by the lower Comts was Rs. 20 
a year against which there was no 
appeal by the plaintiff and the learned 
Judge dismissed the drfendant’s appeal 
and declined to accede to the conten¬ 
tion that the plaintiff (widow) was in 
the circumstances not entitled to get 
maintenance at all. As I understand 
hat judgment, it is no authority for 
ho position contended for b' the learned 
advocate forthe appellant in this case that 

even in cases where the joint family in- 

come^s sufficient and in fact moro than 
IS 8u cient for miint^tining properly all 
0 members depending upon it, when a 
widow claims maintenance, if in ] osses- 
BJon jf her own proper:y which yields 
me inccme, the Courts are hound to 
AayT , ^®°8ideration the income so 

her own private 
attention has not been 
0 naa *1 Madras which 

tinr j extreme extent, and I do 
lilavn^ the passage quoted from 

cate I** ® by the learned advo- 

lorsiwb appellant as giving support 

the 1 ? ®*treme contention. No doubt, 

author does say that in 
Would the right to maintenance 

this 1*1® abeyance." But 

has of the question 

authii* ^^/'.^^^sidered by the learned 

Paiel r’n®”' ^°y ®^®^t, I am nob pre- 

Madmo *”y decided cases in 

give effect to 

Aritnr*.* * expressnd above. 

PTe«Ll y should not be 

taka ^ permitted 

a somewhat analogous case, 
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questions hive arisen in Malihar where 
junior inonihors of a tarwad claim main- 
tenaneo from tho income of the tarwad 
pioporty ; and though tho income from 
the tarwad property is enough and more 
than is necessaiy to maintain all tho 
members decently, yet it was argued 
that if plaintilf, a junior member, bo 
proved to have juivato jneperty of liis 
own which viol Is privite income to 
him, the same should ho taken into con¬ 
sideration in fixing the amount of main¬ 
tenance clue to him. This Court repelled 
that argument in tho case reported in P. 
Tcyan Nair v. P. Rayanan Nair (3), 
where it was held that a karnavan of a 
tarwad is nob justified in excluding a 
junior member from participation of the 
family property, because the junior 
member has other property of his own 
and tho circumstance that the junior 
ir.emher has other property is notan 
element in the consideration of his right 
to share in the enjoyment of the joint 
family funds which are enough and more 
than necessary for such purjoses. 

As I am of opinion that the piinciple 
applied by this Court in the case of 
maintenance claimed by junior members 
of a Malabar tarwad in possession of 
private funds should bo tho principle 
that shoull ordinarily be applied to 
cases wheie Hindu widows claim main¬ 
tenance from the estate of their hus¬ 
bands or from the estate of the joint 
family in which their husbands had a 
share, I proceed to note tho trend of de¬ 
cisions under Malabar Marumakkatha- 
yam Law. In the case report«^d in P. 
Teyan Nair v. P. Ragaran Nair (3), 
Innes and Farrant, JJ. held as follows : 

“The circurasUnco that a junior xnumhot 
hag other property is not an elora3nt in the 
consideration of his right to share in tho en¬ 
joyment of the joint family funds. If It were, 
a man’s own individual industry and cxerbi. n 

might be tho moans of depriving of bis rights 
in (he joint property.” 

A similar question arose in the case 
reported in Thayu v. Shunvum (4), 
where Sir Charles Turner, Kb., C. J. and 
Muthuswaroi Ayyar, J. observed at p. 

72 as follows : . , , . 

“The circumstance of each momner in res- 
noct of his private acquisitions would not affaot 
hi^ rinhttoBubns^enco where the income was 
Buffirien'. to rovide a suitable snKsisteuco for 
all the members of tbe tarwad ; but where the 
income is insuffiHent for this purpose, the 

13) [«882j 4 Mad. 171. 

(4) [1882] 5 Mad. 71. 
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lio< lincl tihomselvc^ able lo earn a 

part of tlioir maintenanco by doing 
bonunral'lo work'ol'ov'.’lioi'o. ]l tho ve« 
suit of tboif honoiirablo activity and 
buulablo atteiupU to earn a portion of 
their maiiitenanco siionld work against 
tlioiii in f] liming maintenance from their 
liiisband's e-^tiate, in my opinion it will 
1)0 a (liudvantigo botii to tliem and to the 
family. Tho interests of social advance¬ 
ment (if one is entitled to have regard 
to tlie same) would be in favour of al¬ 
lowing her claim as put forward in the 
present case. If llie result of her acti¬ 
vity in earning or saving money by laud¬ 
able means bo to deprive her of her right 
to receive proper maintenance from tho 
husband’s estate which is admittedly 
rich, such people would have no induce¬ 
ment to work or to save. On the other 
hand, it would be in tho interests of the 
joint family also to encourage such earn¬ 
ing and saving. It therefore seems to 
me that in tho cases where the joint 
family income is sufficient to allow 
maintenance to all members, the posses¬ 
sion by members of separate property 
yielding income or the circumstance that 
such members are themselves earning as 
:a result of their activity should not be 
taken into account. Tho question will 
be dilTeronfc when the income from the 
joint family estate is not enough to 
maintain all the members depending 
■upon it. Tlie law as administered in 
Bombay would seem to be different: see 
Savilri Bai V. Laximi Bai (8): see also 
Shib Datjec v, Dnrga Prasad (9). If the 
property in her possession be property 
belonging to tho husband or to the estate 
of the joint family, then the matter 

(5) [1918] 41 Mad. 1075=48 I.O. 104=85 M- 
L.J. 509. 

( 6 ) [1913] 30 Mad. 203=2-2 M.L.J. 309=14 V 
0. 383=(1912) M.W.N. 109. 

(7) [1899] 21 All. 232=(1899) A.W N 46 

<8) [1877] 2 Bom. 573 (F.B.) 

<9) 4 N.W.P. 63. 
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might stand on a different footing. Bu^ 
so far as Madras is concerned, I am not 
aw.ave of any decision which would pre¬ 
vent mo from applying the principles 
laid do'.vn in tlie Madras cases referred 
to by me already, to cases of joint Hindu 
families where the ‘income from the 
joint family properties is more than 
enougli to maintain properly all mem¬ 
bers having rights to the same. 

For the above reasons, I am inclined 
to hold that, in cases where a joint 
Hindu family possesses properties the 
income from which is nob only enough| 
but more than enough for the purpose of, 
paying maintenance to all the members' 
depending upon the same, the faettbatj 
one is in possession of private foDdsj 
which also yield an income should aotbe^ 
taken into account for such purposes. In 
the present case the plaintiff and thede* 
fendant’s mother are co-widows. Th® 
only male member of the family is the 
defendant who is a minor. There are 
also two young girls, sisters of the de¬ 
fendant, who have to be married in due 
course. The lower appellate 
para. G of its judgment has taken that 
matter into consideration. Ifc 
para. 5 that the family is quite in afflu¬ 
ent circumstances and that the net in¬ 
come of the family may reasonably ® 
estimated to be Rs. 3,000 per annum. 

Having regard to all the circumstances, 
I think it was open to the lower apP^ 
late Court to entirely disregard P 
session of the plaintiff of the sum o • 
2,000 which represented her private pw- 
perty. If I am right in this view, 
argument pressed upon me 
advocate for the appellant j, 

be stated that the sum of. Rs- 
plaintiff’s own moneys, and not mou 
belonging to the joint family. 

Mr. Somayya, the 
for the respondent, supported the . 
of tho lower appellate Court by 
argument, namely, even if 
that the plaintiff had Es. 2,000 at » 
time of her husband's deathi a 
plaintiff had to support 
1918 to 1922 even calculating 
ance at the rate now tb® 

would be only about Rs. -100 lef |j 
bands of the plaintiff. That is 
amount, and as both the i. they 

have said in their * .-sider- 

have taken that point also into 
ation in fixing the maintenance, 
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no grouud for intorference by this Court 
in the second appeal. On the whole, I 
liavo come to the conclusion that the 
Oiward of maintenance of Rs, 3L per men¬ 
sem by the lower appellate Court is not 
open to attack on any legal ground in 
second appeal. That being so, blio main 
ground of the appellant fails and the 
second appeal is dismissed with costs. 

The plaintiff has filed a memorandum 
of objections in respect of (1) the rate of 
maintenance and (2) costs. As regards 
!tho former, I am not in a position to say 
'that any legal error has been committed 
by the lower appellate Court in fixing 
•the amount of maintenance. That being 
■so, the memorandum of objections, so 
•far as this item is concerned, fails. 

As regards costs, though the plaintiff 
^ad claimed maintenance at the rate of 
Rs. 40 per month and though the Dis¬ 
trict Munsif allowed only Rs. 3G, the 
District Munsif did nob allow any costs 
to the defendant in respect of the ditTer- 
■ence disallowed by him, but directed 
■that the defendant should pay the plain¬ 
tiff's costs in respect’of so much of the 
•claim as was decreed to her. On appeal, 
the learned Subordinate Judge decreased 
the rate of maintenance from Rs. 36 to 
Rb. 31. The learned Subordinate Judge, 
however, modified the*decree of the first 
•Court with reference to costs. The order 
as to costs passed by the lower appel¬ 
late Court was that the «plamtifi: should 
pay the defendant's costs on the portion 
-x>f her claim .disallowed in both the 
dower Courts and the defendant should 
pay plaintiff the costs in both the lower 
Courts in respect of so much of her 
•claim as was allowed. I think that this 
is not the proper order as to costs that 
should have been passed in tliis case. Tt 
• U not possible to foretell or predict ac¬ 
curately the amount of maintenance 
that a person will be entitled to, in the 

opinion cf trheCourb. What the Courts 
have to lo 6 k into in such circumstances 
18 bo see whether there was any prima 
facie excessive or exaggerated claim ma^e 
‘in the plaint. In this case the plaintiff 
claimed Bs. 40 and the Tower appellate 
Oourt has decreed at Rs. 31 per mensem. 
The difference is not much, and I could 
•not surely say that the claim was ex¬ 
aggerated to such an extent that the 
plaintiff should be directed to pay the 
•defendant’s costs on the portion dis- 
.allowed. In thk respect^ 1 follow the 
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decision of this Coiii t in tiio case rc» 
ported in Umuialhaiii Amnuil v. }[unit- 
swovii Chi'ilii (lO). whoe tbo mbs a.-; to 
costs to ho followod in maintenance 
was discussed by tlio loiined Judges I 
modify tbo decree of llio lower appellate 
Court in respect of coat.s. and pass tbo 
following ordor. In beth the lower 
Courts the pbaintid's costs uti the amount 
allowed to her shall be piid !u- tbo de¬ 
fendant. The dcfotidaub will i-’jar his 
own costs on the excess iKntion disal¬ 
lowed. In second appeal, tbo appellant 
will pay the respondent's costs. I make 
no order as to costs in tlie memoranluna 
of objections, which I have allowed in 
part. 

_ ^■Ib S./v.S. _ dnmi.tsed. 

(10) [1011] 21 M.L.J, 706=10 I.O. 110=(loil} 
1 M.W.y. 322. 
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BKASLFiY, C. J. ANI> PANDALAI, J. 

7. Secniah NfiiiUi — Complainant — 
Petitioner. 

V. 

Abdul Wahab Sahib — Accused —Res¬ 
pondent. 

Criminal Revn. Case No. 156 of 1929 
and Criminal Revn, Petn. No. 135 of 
1929, Decided on 25bh October 1929, 
against judgment of Sub-Divisional 
First Class Magistrate, Chibtoor, D/- 
13th August 1928. 

(a) Criminal *P. C., S. 250(3) — Appeal 
against order for compensation — Forum 
indicated in Chap. 31 —'Appellate Court 
competent to record additional evidence 
under Criminal P. C., S. 428. 

Though S. 230 (.3) gives the complainant a 
right to api)eal against an ordor for compen¬ 
sation in certain cases the section does not iii- 
dioato a forum, which has to be 'found out by 
tafereiice to Chap. 31. The appeal would them- 
fore lie under S. 250 (3) coupled with the relo- 
vaat section in Ohap, 31, viz. S. 407 and all tbo 
provisions in that chapter including tho power 
to take additional evideace given by 8. 423 ap¬ 
ply: A. /. R. 192S Mad. 801 and 38 Mad. 90 
Disf. fP 484 C 2] 

(b) Criminal P. C.. S. 428 — Additional 
evidence taken—Reasons not recorded — No 
failure of justice—Proceedings not vitiated. 

Where the omission of tbo appellate Court to- 
record reasons for taking additional evidence 
under S. 428 does not cause a failure of justice 
tbe proceedings are not vitiated. [P 484 C 2] 

S. Nagaraja Aygar—'ioi Petitioner. 

K. Venkataragavachari — for Rea- 
pondeut. 

Pandalai, J. — This is a peti¬ 
tion to revise the order of tbe Sub- 
Divisional Magistrate of Chitboor dis- 
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t-j M I'Cil to him from an order 
of Lif.) r3Mt,iotiaiy Sub-Magi^brito of 
f’hittoof wlieroby the petitioner who 
biio con^plaiii-mt in a case of assault 
hofovo bhit Magistrate was ordered to 
pav uinlor S. 200, Criminal P. C., Rs. 100 
1 ;\’ way of compensation to the aocused 
a'a, in liis opinion, the complaint was 
false and vexatious. 

Two points are taken in this petition, 
vi?;., (L) that the appnlUte Magistrate 
acted v.’ithout jurisdiction in taking 
further evi<lonuo juirporting to act under 
S. 42f^, Criminal P. C., because, accord¬ 
ing to the appellant’s advocate, the ap- 
{oaL was nob one under Cliap. 31, Cri¬ 
minal P. C., to which alone R. 428 ap¬ 
plies and (2) fdub the appellate Migia- 
trato acted ill-'gilly in omitting to re¬ 
cord reasons for t iking further evilonce 
as lie was reiiuired to do under R. 428. 

As bo the lii’sb ohjeebion reliince is 
placed upon the decision of Devadoss, J. 
in Sami Vannia Nainar v. Pena<iwami 
Naidu{[), in which that learned Judge 
held that in an appeal under R. 476 (h), 
Criminal P. C., the appellate Court h is 
no jurisdiction to take additional evi¬ 
dence whether the party objectel to the 
reception of such evidence or not. I do 
not think that that decision is applicable 
to this case. The grounil of that deci¬ 
sion was that an appeal under S. 476fb), 
Criminal P. C., was not one under Chap, 
3i of that Code. Thai decision was it¬ 
self based upon, an earlier decision in 
Krishna Reddi v. Emperor (2) bo the 
same effect. Th“ reason of that decision 
is seen from the terms of S. 476(b} itself 
which says that any person on whose 
application a Court has refused to make 
a complaint under S. 476 or against 
whom such a complaint has been mad© 
may appeal to the Court to which such 
Courtis subordinate. Upon the terms 
of that section it is clear that nob only 
the right of appeal hut the forum to 
which the appeal should be preferred 
are clearly prescribed. That section is 
in other words self-suthciont and any 
appeal under that section is not one 
under Chap. 31. 

In this case, however, that is not so< 
S. 250 (3) says that a complainant or in¬ 
formant who has beeu ordered by a Ma¬ 
gistrate of the second or thiid class to 

. 1) A.I.R 1P2S-Mad. 891=51 Mad. 603. 

.i) f’MlOJ 33 Mad. 90=5 I.O. 881=20 M.L.J. 

109. 
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pay compensation or has been so ordered 
by any other Migistrate bo piy com- 
peusation exceedin' Rs. 50 may appeal 
from that orler as if such complainant 
or informnb had bean eonvictelon a 
trial held by such Magistrate, Now it 
is contended on those words that the ap¬ 
peal is under that section ou bne analogy 
of the decision anove referred to. But 
the anotlogy is nob complete because all 
that S. 250 (1) says is that a compUinanti 
against whom an order for compensation' 
is mid) is, so far as the right to appeal 
is concerned, put on the same footing as 
if he had been convicted and sentenced; 
to pay a hoe, by that Magistrate. To| 
6 nd out to what Court the appeal istof 
be blel, we have to resort Co tbej 
general chapter on appeals and that is| 
Chap. 31 and the section applicable to; 
this case is S. 407. It follows, therefore; 
that it is incomplete to say that an ap¬ 
peal from an order under S. 250 is an ap¬ 
peal under that section ; for, to make 
the statement complete it mu)t be said 
that the appeal is by virtue of Ss. 250 
and 407. I am, therefore, of the opinion 
that this particular appeal .was none the 
less under Chap. 31, Criminal P. C., bo- 
cause the right of appeal was generally 
conferred by an earlier section not with¬ 
in that chapter, tf the appeal was i|> 
the terms of S. 428 "under this chapter, | 
all the powers conferred by that section 
were immediately attracted to this ap-. 
peal and the Sub-DivUional Magistrate 
had ample power to take additional evi- 
d«n •«. That disposes of the first con¬ 
tention. 

I ue second objection is also not sap* 
portable. It is no douhb. the case that 
bheSuh-Divisional Magistrate omitted, 
to record reasons as he ought to haVOj 
done when he thought it necessary 0. 
take further evidence but that by odj 
means invalidates his proceedings e*j 

cause by S. 537, Criminal P. C., an offlis* 

sion of that character will invalidatetne 
proceedings only if the omission has oc 
casioned a failure .of justice. 
nothing to shovy that any failure of lo 
tice was caused in this 
omission to record reasons by the u 
Divisional Magistrate. Both the ouj 
jections in this petition, therefore, lai 
and the petition must be dismissed. 

Beasley, C. J.""I agree. , 

P.R.S./J,M, Peticion dtsrhtssed. 
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Pandalai, J. 

V. R. Rakkappan /lm6«/aw—Plaintiff 
—Petitioner. 

V. 

C. Suppiah Ambalam — Defendant- 
Respondent. 

Civil Revn. Petn. No. 180 of 1928, 
Dauided on 1st November 1929, from 
decree of Tempy. Suh-ludga, Deva- 
kottah, D/- 26th October 192f, in Sm. 
C. Suit No. 158 of 1927. 

* Stamp Act (1519;, S. 35 — Promissory 
note as sucti tnough inadmissible is yet 
admissible to prove acknowledgment under 
Limitation Act, S 19. 

WiiL'riiaii iusCruiueiit, insSovi of merely svy- 
^ug that tbo pf ) 1)13 )r iiroiaii^es Go p^y <otiie 
p^)lui3eo i) certiiusuiu of mto orii>ror 
to b^aror, vlfo ad is th it th unoiMt lor wnich 
it w IS given was lue iu settbuiuit of a previ¬ 
ous aunou lO,'.he iostruoieut, ovm tiioigO in- 
almissihle as a promissory iioce for want of 
iiiBUiheienG stamp, yet is admissible ti prove 
OQ Hcknowlodgm ut uq ler L mitttiou Act, 
B. If, for what >3 shut out by S. 35, StatQp Act 
tbs iustrumeot aal n<>t coIliiCecal 
matters coiioectsl with the instrument whiju 
may be mmtioii)! iu th> same piper or in the 
simo writiug : 3 All. Sal iFB). Rel. on. : A.I.H. 

Mad, 1118 , Expl, 30 Mad, 386 an<t 18 
Bom. 8-i9, Ois/. [P 486 0 IJ 

V.C. Seskaohariar a,nd iV.R- Raijhava- 
chariar —for Petitioner. 

T. M. Krisknasd-ami Iyer — for Res¬ 
pondent. 

Judgment —In this case the learned 
Additijnal Subordinate Judge dismissed 
li suit upon a promissory note as being 
ibarrod by limitation, and the only ques¬ 
tion in this petition is whether that 
tlecisonwis light. Tne suit as origi¬ 
nally framed was on a promissory note 
ior Rs. 510 dat-id ttth May 1926. This 
was admittHdly insuSicienily stamped 
and, therefore, inadmissible as a pro¬ 
missory note. When tills was disco¬ 
vered the plaintiff asked for leave and 
was granted leave to amend his plaint, 
one on a previous promissory note of 
■which the one dated llth May 1926 was 
a renewal. The suit thus became one 
on a promissory note dated 22Qd May 
1923 which was properly stamped. On 
the Hate of the suit the note of 22Qd 
May 1923 would be barred if it were 
not saved by some intervening acknow¬ 
ledgment and the plaintiff purportel to 
sse the contents of the promissory note 
dated l:th May 1926 as an acknowledg- 
indnt bo save limitation. The learued 
Bubordinato Judge held that it could 


nob le so usoil and henco disaiissod tins 
suit. I’lio iiolio which is in l-ho Tamil 
language when translatod is in the lid- 
lowing terms : 

t\io suoi du5 to you nu looking 
con.it:^ of a promi^^Bory nu^o <tivor\ (or iiionov 
borrotvoJ iroiu you ift Ub .’ii i. On den^aiid i 
promise to pay \on, or to vuur lo'dor, this s -m 
of il^. &10 wit lx iutoti^st -it 12 p^'r coh'j :uu 1 get 
back this p»oini3>ory 

Tne learned Subordinate Judge has 
held that by virtue of S. li'i. 

Act, this was in insbrumenb chargeable 
with duty and not being so stamped 
should not he admitted in evidence ior 
any purpose by any person having auth- 
oritv to receive evidence or be acted 
upon y any such peison. For this opi¬ 
nion he relied upon a decision of Jack- 
sun, J., in O’. R. P. 835 of 1925 which is 
lar.er than another decisionof Wallace, J. 
repor oi in Gopala Padaynchi v. Raja- 
gopa'a Naidit. A. I ii. 1926 d/o//. LL48 
to the contrary effect. He also relied 
upon two cases Thoji Bee'iv. Ttru- 
mala>iiappa PiUai {\.) and Chenha'^appa 
V. Lakshtnaii liamacliaJidra (21. I may 
at once say tiiat chose two latter cases 
have no bearing upon the question hero. 
The decision of Jackson, J,, is very 
brief and simply says that having re¬ 
gard to S. 30, Stamp Act, of 1899, 
the Subordinate Judge was right in 
not admitting the unstamped promis¬ 
sory note in evidence for any purpose. 
Tne decision of Wallace, J., in Gopala 
Padayacht v. Rajagopala "Saidu^ A.l.R- 
1926 had. 1148, though favourable bo 
the petitioner does nob mention S. 35, 
StampD Act, and was given in a case 
in wtiich tlio learned Judge had himself 
previously held that the question of 
admissibility of the instrument could 
not be raised. There is a decision of 
five learned Judges of the Allahabad 
High Court in Kanhaya Lai v. Stowell 
(3) under the Stamp Act of 1869. In that 
ca^e an instrument in the following 
terms was held to be inadmissible as 
a promissory note for want of proper 
stamp : 

" Due to Kanhiy* Lai, Cloth Morchinb, 
tbo sum of Rs. ‘20J only, to ba pail next Janu¬ 
ary, 1878”. 

This was a promissory note under the 
Stamp Act though nob one under the 
Negotiable Instruments Act ; hut the 
learned Judges held that though the 

“fflTlirUT. 30 Miia. 386=17 M. lTI.' 308. 

(2; UBM] 13 Bam. 369. 

<3) [1381] 3 All. 581 (P.B.). 
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\kkanna V. ]'anj;ap..\ia (Jackson, -I.) 
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p;l•tI 1 i-i-i'r'. I I ’'■> v,ii' inadmissihlo as 
I I j i:\vas still aJinis- 

as «.!' ■i.-la'owio.lj’n'jcnt of lia])ility. 
[•. iias ]'nintoJi ouf- tlnit in f.iie 

j r Sbinij. At;f. of the \vor<ls *’ for 
any {-uvpO'f” have been intro'liiccii 

into I'* v. tiich were not fourul in the 


S. Is of the Act of ISCiO. 
Jt soiiins f.o inn that tho decision of tliis 
(inostion really doponds upon tho terms 
of the present S. do ; and, as far as 1 
am able to see. it does not present muclj 
dilViciilf.y. ^\'h■lt this section, in my 
opinion, says is tiiis : no instruraont 
•charaoahle with duty shall bo admitted 
jin evidem.-o for any purpose or be acted 
I'lpon by any Court. I have set out the 
note in tlie present case. It contains a 
fire.at deal more than a jiromissory note. 
A promissory note, as is well known, 
need only say tliat the promisor promi¬ 
ses to nay to the promisee a certain sum 
of money to order or to bexier. But this 
'instrument does say that ; and iu ad¬ 
dition to saying that, it says that Rs. 
510 for which it was given was due in 
settlement of a previous account. 1 
|See nothing in the Stamp Act which 
;shuts out this part of the document ; 
in other words, what is shut out by 
jS. 30 is the instrument and uot col¬ 
lateral matters connected with the in¬ 
strument which may be mentioned in 
the same paper or in the same writing. 
The confusion that has been made in 
the case is that the learned Subordinate 
Judge thought what he was excluding 
was the promissory note, whereas he 
was really excluding the recital in it. 

For the purpose of the plaintilT it was 
quite enough to rely upon the recital 
because that was an ample acknowledg¬ 
ment. lie need not have the promis¬ 
sory note admitted at all. When the 
instrument itself is excluded by S. 30, 
;there is still in the case a distinct and 
independent acknowledgment of liabi- 
;lity which was admissible. Tho ]udg. 
iment of the Subordinate Judge is set 
'aside and tho case will go back to the 
lower Court for disposal according to 
law. The petitioner will have his costs 
cf this petition from the respondent. 

P-R.S.,/v.S« Petition allowed. 
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Jacksok,’ J. 

Yenixmiila Akkanna and another^ 
Defendants 11 and 12—Petitioners. 

V. 

Sri liangaraja Bhattar Venkatet 
PeruviaUa Bhattar Ayyaiarnlu and 
a nother —Plaintiffs—Respondents. 

Civil Ravn. Petn. No. 981 cf 1929, 
Decided on 22nd November 1929, from: 
order of Sub-Judge, Guntur. D/'-25tlii 
April 1929, in C. M. P. No. 21i of 1929, 

^ Hindu Law—Partition—Minor—There 
must be unambiguous indication of inten' 
tion to separate—This intention minor may 
express either bimself or through his 
guardian—Court cannot then -hold partition 
in suspense, 

III the case of adulc and minor alike thfre 
must be -A definite .and iinanibiguous inJication 
of incoiitiou to sep.irat?. If the guardUnoU 
minor without such definite indication con* 
fines himself to praying foe pirfeition, the Contt 
will insist upon being satisfied that it isfor 
the minor’s benefit: but if the -guardiaD door 
ares that there has been partition, and merely 
prays for aliotmont, the Court cannot hold the 
partition in suspense. For once it is assamel 
thit th(- Court raw act for the minor an® 
vicariously exercise his volition, there is noth¬ 
ing in logic to prevent the guardian doing the 
Sinn. After all under Hindu L.iw a minoP 
can express either himsolf or through his 
guardian an intoution to do that which la 
clearly uot against his own interest: 39 .wad, 
159 (F. if.:) 4 l^at. L. J. 3S, Foil. A. 1. f*; 
1925 Mad. 717; Ex^l 41 Mad. 412, wf 
-Ipiu-.; 3 .V.H.C. n. 91 and 31 Bom. 373 (P. C-J; 

/)id. [P487C2, P 488C13J 

P. Satyanarayana Bao for Pal-f' 
tiouer. 

B.T.M. Bayharachari~tov Respon¬ 
dents. 

Judgment.— la the partition suit oak 
of which this petition arises, there is* 
grandfather plaintiff, a Son who ro- 
mains ex parte, and tw'O grandsons, toe 
elder is ex parte, and the younger wh^ 
filed a written statement claiming 1/p 
share in consonance with the plaint, bs*- 
died. la appointing his legal repiO' 
senbativo the learned Sub-Judge ha? 
held that there was severance in statap 
at least from the date of filing the sui *• 
and therefore the proper legal repo* 
sentative is the boy’s mother. Pefen*" 
dantslland 12 seek to set aside thi^ 
order, on the ground that in the case o 

a minor there can be no severance an 

the decree is passed. The point 
material, blit I think the 
should have said from the date o 
written statement cf the minor de 
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ant. Possibly in certain circumstances 
ho grandfather might have disrupted 
ho family by his own authority, but the 
present plaint does not amount to such 
an act. The proper view upon which 
the argument must proceed is that the 
minor’s written statement is tantamount 
to a plaint. 

The petitioners rely upon Chelinti 
Chetty V. Subbamma (l) where it is held 
that in a suit for partition instituted on 
behalf of a minor the filing of the plaint 
can eh'ect no severance because it has 
been laid down that it depends upon 
the discretion of the Court whether to 
make a decree for partition or not, and, 
it would follow prima facie that the 
matter does not depend upon the option 
of the person acting on behalf of the 
minor. As authorities for the proposi¬ 
tion that it depends upon the discretion 
of the Court: Bachoo v. Mankorebai {2) 
and Kamakshi Ammal v. Chidambare 
Jifiddi (3), are cited. 

In the Madras case it was held that a 
minor can sue for partition, and the 
cause of action need not necessarily be 
the malversation of the defendants. But 
a suit will not lie unless there is some¬ 
thing clearly indicating that the inter¬ 
ests of the minor will be advanced by 
partition and the Court might of its 
own motion require to be satisfied that 
the suit was really for tlie minor’s bene¬ 
fit and generally so great a change in 
the condition of a minor as a partition 
operates ought not to be allowed to 
taka place unless it is clearly for his 
benefit that it should bo so. In the 
Bombay case the trial Judge on the 
original side refused to exercise his 
discretion in ordering a partition, and 
both the appellate Bench and the 
Judicial Committee approved his action. 

In both these cases the question is, 
what action ehould the Court take when 
it is asked* to effect a partition of a 
minor from the joint family. The ques¬ 
tion whether a minor through his 
guardian can himself effect the sever¬ 
ance, and then merely apply for allot, 
ment of his share by Court decree was 
not under consideration. No doubt 
these cases lay down that a Court when 
applied to for partition on beh alf of a 

(iT [1‘J17]‘‘11 Jiad. 44‘2=3l' ili. L.J. 213=42 
I. C.8C0=(l0i7) M. W. N. 7^)2. 

(2) [1907J 31 Bom. 373=34 I. A. 107=9 
Bom. L« R. 34C (P. C»}> 

(3) 3 M. H. C. R. 91. 


minor ha'^ a ilisc-retion ^vlicUler to order 
it or not hub bljuso cases do not lay 
down tliiit the a|qilii.abioii must hi'made 
to the Court < r that the poison ai iing 
on behalf of the miiKu- tannofc ol'fcL-t 
severance wir.liout the Court’s inteiven-i 
tion. In the case of adult and minor 
alike there must be adeltnito and unam¬ 
biguous indication of inlention to* 
separate. If the guardian without such; 
definite indication conlints himself to 
praying for partition, the Court will in-^ 
sist upon being satisfied that it is lot' 
the minor’s benefit; but if the guardian 
declares that there has been partition,' 
and merely prays for allotment, can the 
Court then hold the partition in sus¬ 
pense? That is the question and I see| 
no prima facie inference from these two 
authorities that the guardian has no 
option; a point which was never con¬ 
sidered in either case. If there were a 
clear statement of law that in the case 
of a minor the Court lui.s power to say 
whether there shall be a division or not, 
this (juestion w’ould present no ditliculty; 
but such a clear sbatemenb has nob been 
brought to my notice. The Court has 
power to say, no doubt, that it will nob. 
of itself order a minor's partition but 
where has it been given the power to 
say that the minor through his guardian 
cannot effect severance without resort 
to the Court? 

Assuming that a Court is vested with 
no particular power in this respect, it 
remains to consider whether upon 
general grounds a Court can treat as 
void the severance of a minor by his 
guardian. It seems to be hold in Ohe- 
linii Chetty v. Siilbamma. (1) that as the. 
severance depends upon the volition of 
the individual coparcener, there can be 
no severance by a minor who is incap¬ 
able of volition. That resolves itself 
into the question how far the minor’s 
guardian can exercise volition on his. 
behalf, a point nob discussed in the rul¬ 
ing beyond stating that a guardian who 
so acted might cause gre.T.t hardship and 
inconvenience. I do not think it can he 
said that in a matter of volition noth¬ 
ing can be done till the minor comes of 
age. If that were so, and if to claim 
partition were peculiarly and essential¬ 
ly the I'ight of the adult, it is diHiculk 
to see how the Court could interfere any 
move than the guardian because the 
Court in this matter only acts as a super 
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11'l!. cx'.r'j it is assumed that 
tl'.c C)ui.- mav act for the minor an 1 

vicaii(ni''ly exercise liis volition, thsro is 

not liiiif* in lo^^ic to pro vent tho gu irdi in 
loin^'the s rno. It would he i-llo for a 

.!ii l;co so closely Lj oxunine tlio 

decision of tlio IJcncli in ChcH'iii Chctli 
V. Stt'l'ai.jiun (l) wero it not for the cir- 
cum^tance tfial. at least hy implication, 
its authority is considerahly sUalton by 
otiior rulings. As candidly admitted in 
the ease itstdf it runs directly conn or 
to the genoial cl'foct of the Vull IJendi 
ruling in SounrJora llnjnk v. Arunach- 
lam {.Au-tii (ij. riioi’o a minor suoi hy 
)jis next Irion.I for iiartibion and it was 
In Id that tho presonLation of the pliint 
ellccted severance. Tiie rise is distin- 
gni^hol in Clic'iihi Chetli v. Siibbamma 
(0 hocauso tljo cjucsbion wnetlier a 
minors guardian could ollect sQverinco 
was nevor raised; hut on the other hand 
it may ho said chat what a Full Bench 
takes for granted in law, cannot ho 
lightly brushed aside. I’he learned 
Judges have written most copious judg¬ 
ments on a point which had already 
been sebttod by the Privy Council, and 
there is no doubt that they explored 
«vcry feature of tho case. 'Seshagiri 
Ayyar, J. states iu term's that if tho 
question wore not concluded by the 
Privy Council ho would hava found the 
other way, and it is dillicult to suppose 
m tliose circumstances that if the plain- 
tifi s being a minor distinguished the 
case, his Lordship would have over¬ 
looked so obvious a point. 

In Krishnasuami Thevan v. Pulu- 
■^drnpya Ihevan (5) there is no doubt a 
strong affirmation of Chelimi Chetti v. 
oubbamrna (L), 

.. learned Ju(l(,es wero perfectly right. ’’ 

■of = 

i'et the conclusion in this latter case 
js that the minor has a divided share 
liom the date of the suit. It was a case 
of a minor suing for partition and a 
brother being born in the course of the 
•suit. It is hold that tho analogy of an 
alienation is applicable; just as tho 
alienee takes his share as from the date 

■0 his alienation and not from the date 

•oLthe decree so too does the minor take 
J iis^ share from the da te of his pla int. 

150^^9 M.L..I. sio^a 

<5) A. I. R. 1925 Mad. 717=48 Mad. 4Gj 


Oq the date when the pUiutiff filed hia auit 
bo w.is cititled to a half share, aad supposine 
sjvofil raiiabers arc added to the family dur- 
mg thopjodoncy of the suit, is it reasonable 
to uoli tbit the plaiutifi should bo deprived of 
hi5 shire ? ’’ 

• 

An alienee gets his share from the 
date of die alienation because the 
aliotution is an accomplished fact, and 
not d mere ground of claim; and if that 
anilogy applies, it would seem that the 
pUiciD must also he regarded as an ac¬ 
complished fact of severance. And if 
on the date of plaint the miner is en¬ 
titled to a half share in the sense that 
it was his separate property and net to 
be shaie<l with any after-born brother, 
then for all practical purposes his plaint 
has etlected a severance. Unless there 
is an actual severance it is.diflicuUtosee 
how the minor plaintiff can have a right 
to oxciude the after-born. Courts cany 
tboir decrees back to the date of the 
plaint, when upon that date the plaintifi 
had a present right; and if in fact there 
is no severance until the date of the 
decree, it would be hard to justify the 
exclusion of the after-born by any rule 
of equity. They too might appeal to 
reason, and ask, in the words of this 
judgment, if there is no severance at 
the time of tho plaint, is it reasonable 
that wc should be deprived of our share? 
The short way out of this difficulty is to 
make no distinction between minors and 
a lu.ts in rospect of tliis matter of uni¬ 
lateral severance, the course adopted 
by the Full Bench in Soundara Hajen 
V. Aruna:'ia'am Chetti (4) and in terms 
by tho Patna High Court in KT:shria 
Lai Tha v. iVa deshwar (6) 

“ \Vd vrs uaibh to icocJo to the propositioo. 
that, uuder Eliudu Law a miuor oAnnok ■‘xptessj 
either himsjlf or through his guitdiao aW 
iateotion to do thU which is clOArly no*' 
agiiust his owa iutecssts." 

It must be obse ved, however, that 
Chelimi C'letti v. Siibiamma fl) was 
never brought to the notice of that 
Court, and this ruling is dissented from 
in Kri‘i tnamira'ni Tkevan v. Pid^’ 
karappa Thevan (o). 

The conclusion to which this examina¬ 
tion of the authorities points is that the 
law is by no meins so clear that the 
leaane I Subordinate Judge can belaid 
to have acted with material irregul* 
arity in fin ling that there was a sever¬ 
ance of status from the date of th® 
which is the a<t3 iimptin n in 

(61 [13i8j 4 Pat. L. Z. al=44 I. C. 146. 
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Rajahy. ArunaGha>a>n Chett' (4) iQfl in 
mv opinion tho logical effeob of /£riv/i- 
nasu;rtfni v. Pu'ukaruppa (5). Of cuur '0 
if ulbiuaacely Ue deiress parbicioo (5) 
KrUk bdfiwam v, PiUukiruppa (o) will 
be direct authority for dating the seyer- 
auce frocQ the plaint; and if he does not 
decree partition, the present patitioners 
will not be adested. Anyhow, if neces¬ 
sary this question will be fully recon¬ 
sidered in the trial itself. The learned 
Subordi ute Ju lg» states that his order 
appointing the legil representitive is 
not re? ju liciti in ragird to the actuil 
is?aes of the suit and there he is right. 
The matter ba? been decide I by him 
almost summarily with no refere loe 
to authoritv, an 1 uan lOt be sii < to h tve 
be )Q su ist faiitiiliy in issue. Cue (>eti- 
tion fo the above r‘a3)ns is dismisseJ 
with costs. 

P.R.S./v.S. Petition dismissed. 

A. I. ^ 1933 Madras 439 

Venkatasubba Rao and Madhavan 

Naih, JS, 

Meyyappa'i Appellant. 

V, 

Sellappa Chettiar and others —Res¬ 
pondents. 

Letters Patent Appeals Nos. 33 and 
55 of 1928, Decided on 13th September 
1929, from judgment of Waller, J., D/. 
2Ut February 1928, in A, A. A. 0. 62 
and 49 of L925. 

(b) Letter! Patent (Madras), Cl. 15—Whe¬ 
ther decision appealed from was revision 
or ascond appeal doubtful—Rignt of se¬ 
cond appeal esisting —Decision must be con¬ 
strued at appeal—Letters Patent appeal lies, 

Waerdinis doubtful wb'itber tbo decisloa 
Iro n wis I'l Dvigioa or second ap- 
pest but tba p^rty 4ggciev >d b id a right of so- 
coni appul, it m (s', be construol vs an appaal 
ani’k Letndcs P^seac appeal would lie iu -vn 
appropri ltd oai). [P4S>Gi] 

(bl Civil P, C. S. 47—Application to tet 
aside auction vale — Want of notice under 
O' 68—It falls under S. 47and second 

appeal lies. 

Aq applioitioa foe settlag aside an auction 
Bile ou tQB grouud thi^i the iudgaisnt-debtor 
had Qo notice of the Buttling of the ptuolsma- 
tion UQ ler 0 21. R. >0, fatl’* under S. 47 of tbo 
Code and second appevl is open to the parties: 
11 L. IK. 59 and A. / ft. I >i> Afti iU2, Foil. 

[P 89 0 2J 

(e) Civil P. C. S. 193—Cate remanded^ 
Fresh finding called for but not given — 
Second appellate Court can deal with the 
issue at of fact under S. 193. 

Where » Oour*. In sejonl appul re-nsads ® 
ease after Vicitlng a Hading on an iesue and 
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fr^ish is called for bnt is not given by 

the lower Oi>iiri;, the appellate Court is per- 
9 doC'^riniao tiio issui -is one of 

fact under S lOi. Cl‘-!'.)9CI] 

A. V. l^isicanathn fiastri—[ov Appol- 

lant. 

V. S. Chaoiporjcoj Iiiengar-^iov Re.?- 

pondents. 

Venkxtasubba Rao. J.—A prelimi¬ 
nary obioction lui? l! 00 n taken i,liab this 
Letters IPacenb apjeal doe? no': li-\ The 
decision depends upon the question : 

"Was it a sjc-irid appcvl or a civil ivvisioi | 
p-itisiou slut wisdUposdd of by iho jiidgiuent 
of Wtllar, .I" 

If the party aggrieved had a right 
of secon I appe i.1, we must hold that 
the leained Judge disposed of that ap¬ 
peal by his judgment. The facts are 
these: The judgment-debtor applied to 
the District Munsiff's Court for the set¬ 
ting aside of a sale. lie urged various 
grounls, one of them being that he had 
no notice under 0. 21, R, 60, Civil P. C.,| 
of the settling of the proclamation. It 
has be-in held that an a|<plicarion of 
that kind falls un lor S. 47 and not under 
0. 21, R. 90 and that a second appeal 
is therefore open bo the party : seo^ 
Neefu Seithiar v. Subra uania Moothan 
{l) a,nd V^eiikatasioami 7. Nayay (2). 
The .Jistricb .Vlunsill set aside the sale 
and the District Judge couCrmed the 
order of the Munsiif. Besides two se¬ 
cond appeals (one by the decree-holder 
and one by the purchaser) i civil revi¬ 
sion petition was also filed. Waller, 
J., disposed of them by a single order. 
If initially the application of the judg-' 
menc-dobtor was one that foil wibhinj 
S. 47, second appeals were competent, 
and it must be deemed that Waller’i 
J's., judgment disposed of those second 
appeals. If that be so a Letters Patent 
appeal lios and .the preliminary objec¬ 
tion fails. 

Now, coming to the merits, the ques¬ 
tion is one of construction of Waller, J.’s 
order calling for a finding. Did he or did 
not set aside the finding of Mr. Stodart, 
the District Judge, that the auction 
purchaser was not a party to the fraud ? 
If the District Judge's observaticn 
amounted to a finding, we must take it I 
that Waller, J., intended to vacate it. 
If it did not, there was no need to set 
it aside. * 

11) [lliO] U M. L. W. 59=i3 I. C. 809= 
(in») M. VV N 817. 

12) A. I. ft. 1925 Had. 1142. 
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T'.on. li't tiH «!'(' hal li.ippene'l when 
f.-io c was .sent hack to tho lower 


Cc’irt. Mr. Niravani Pantulu f'avc no 
iin(iiri« in iT^.nd to tho frainl alleged 
(•n the ]cut *.■[ tlio auction pmcliascr. 
W’allci', -f.. cull.^tl•ucs Ills order calling 
tor a lindiiig as one whicii rojiuired the 
lower (hniii to deal with this question 
also. Wo are inepared to ao'jei)S the 
iearnol ./iidgos cnnstrnctlon of his own 
oulftia Now in the ahsonco of a linding 
,Mi rcgaid to tiie auction-purchaser’s 
'narlicipatioii in tho fraud, tho learned 
iudgo was perfectly entitled to deter- 
inino that issue as one of fact under S. 
!0 i, Civil P. C. In this view, it is con- 
cedec, no further (luostion arises and 
the apped is dismissed with costs. 


Venkatasubba Rao, J.—The ques 

tlon wo have to decide is; What is tha 
meaning of the expression “making of 
tho order ’ in Ss. 73 and 77, Registration 
.^ct ? The pliintitf on 28bb September 
1026 presented to the Sub-Registrar for 
rogistration, Ex. A, the sale dead exe¬ 
cuted in his favour by defendant!. The 
latter, in spite of notices served upon 
him. failed to appear before the officer 
in question and on 16th October the 
plaintiff tiled a statement requesting 
the Sub-Registrar to make an order refu¬ 
sing registration. After making an order 
to that effected on ISth October the Sub- 
Registrar sent a post card, Ex. B to the* 
plaintiff inlorming him of tho order and 
it reache*! Iriin on 19th October. Tho’ 


J.M, Appeal di'imi'iseiJ. 
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V)'.NK.\TAfiUi5H.A R.AO AND MADHAVAN 

Nair, JJ. 

{Kai aKua, Vana, Ena), Sicaniinalha t 
— \ ppellant. 

V, 

Lnkshmanan Cheltiar and another—' 
Respondents. 

Appeal No. 260 of 1928, Deckled on 
26th November 1929, against order of 
8ub.Judge, Sivaganga, D/- 2nd August 
1928. 

(a) Registration Act, S. 73 (l)~Sub-Regis- 
Irar’s order refusing registration—Appeal 
to District Registrar or suit filed within 30 
days of communication but beyond thirty 
days of order—Appeal or suit it not barred. 

Au appeal to the District Registrar or a suit 
is not barred by statute if it is filed wirhin 
thirty days of the date of commuoicatiou of 
the order of the Sub-Registrar oc District 
Registrar refusing registration eveu though it 
is filed beyond thirty days of the date of that 
order : 2fl Oom. S ; G Mad. 180 : 12 Hlad. 1 ; 
84 jUad. 151 and 24 Dont. 42G, Ril. on. (P^nglish 
caic.-i discussed). [p 4 'j 5 q 2 J 

(d) Registration Act, S. 77 — Order dis¬ 
missing appeal as time barred erroneous—It 
is an order of refusal and civil suit lies, 

Aa order dismissing au appeal as time barred 
is as much au order of refusal as one passed on 
different grounds. Though it is a condition 
precedent to a civil suit that tho partv must 
appeal to tho District Registrar within a stated 
time, where the decision of the District Regis¬ 
trar is erroneous on the point of limitation, a 
civil suit does lie : 7 Afad..5;35 ; 0 Cal. ItO ; 40 
A'ad. 759 and 24 All. 402, Disl. [P 49G C 1] 

“ Advocate General and V. Eatnaswami 
lyei —fov Appellant. 

T. H. Ramachandra Iyer and S, R. 
Rikshit—hi' Respondents. 


plaintiff on I8th November applied to- 
tho Registrar under S. 73 to establish bis 
right to have tbe document registered. 
That section enacts that tho application- 
should he mide within thirty days after- 
the making of the order of refusal by 
the Sub-Registrar. If the terminus a. 
quo is the date when the order was 
communirated to the plaintiff, the appli¬ 
cation is in time ; but if the thirty days 
should be computed from the date of the; 
order, the application is a day too late. 

Tlie Di»<trict Registrar rejected the 
application on the ground that it was 
barred by time. He made his order on 
16tli December and forwarded it bo the 
plaintiff on QOth and it reached him on 
23ra. Tlie plaintiff filed the suit from 
which the pro.sent appeal arises on I9bh 
January 1927. S. 77 enacts that thfr 

party desiring bo impeach the order oi 
the Registrar, should file a suit within 
thirty days after the making of an order 
of refusal. If the starting point is the 

date of the District Registrar’s order, th® 

suit is out of time by four days: 
the date when the order reached the 
plaintiff, the suit is well within time. 
The District Mansi f dismissed the sui • 
holding that it is time barred. \ 
lower appellate Court took the 
view and remanded the suit for furt 
trial. 

I shall now notice briefly the 
sections that have a bearing . 
point to be considered. S. 35 proj* 
that if any person by whom the do. 
inent purports to bo executed denies 
execution, tbe Sub-Registrar shall “ a 
to register the document. It is j. 

-that failure of tho executant to app® 


» 
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amounts to a denial of execution by him: 
see Sirarama Pattar v. Kiiskna Ayyar 
(l), and Ghotey Lai v. Collector of 
Moradabad (2), at p. 017 {of 44 All.) 

Section 71 says that when the Sub- 
Eegistrar so refuses, he shall make an 
order of refusal and record his reasons 
for sucli an order in his book No. 2 and 
endorse the words “registration refused” 
on .the document. 

Section 7d (l) enacts that when a Sub- 
Eegistrar has refused to register a docu¬ 
ment on the ground that the alleged exe¬ 
cutant denies its execution, the person 
against whom the order is made, may, 
within thirty days after the making of 
the order of refusal, apply to the Regis¬ 
trar in order to establish his right to 
have the document registered. 

Section 76 says that every Registrar 
refusing to direct the registration of a 
document shall make an order of refusal. 

Lastly, S. 77 enacts, that any person 
claiming under such a document may 
within thirty days after the making of 
the order of refusal, institute a suit for 
a decree directing the document to bo 
registered. 

I have now referred to the relevant 
sections of the Act and shall proceed to 
consider the points raised. Apart from 
authority, it seems to me that there can 
be no valid order unless it is made after 
'notice to the parties affected by it, or, it 
is communicated to them in the absence 
of such notice. To take a contrary view 
seems oppposed to reason and principle. 
The loarnoi Advocate-General, for the 
defence contends that we must have 
regard bo the express wording of the Act 
and that the words ‘making of the order* 
are too distinct to admit of any liberal 
construction. The answer is; no two 
constructions are possible, the meaning 
I have suggested being the only reason¬ 
able construction of the words. The 
very word “order" by necessary impli. 
cation means in law that the party 
affected has had reasonable notice 
of it. Not a single case in India has 
been brought bo our notice which takes 
a different view. On the contrary, every 
decision on the point seems to recognize 
the principle I h^ve stated. That any 
particular ruling proceeds on the special 
“UT ClSUiTe’M. L. J.‘307=23 I. Ci 23=15 

ir T. T 

(2) A. i. R. 1922 P. C. 279=11 - All. 511=11 

I. A. 375 (P.C.). 


provisions of any Act makes, in my 
opinion, no dilYeronoo. Ahdn! A!i v. 
Mirja Klum {■'), is a case under S. 77,. 
Registration Act and is directly in point. 
The samo rule has bosii laid down with¬ 
out equivocation in Aniwnalai v. Gloele 
(4), Seshamma v. Sa>Aara (5), Secretary 
of Stale V. Goi'iisetti Niirayanatiwami (6) 
and Mahipat v. Lak^hman (7). The 
essence of the rulo is, that the doeisioa 
should be ])ass 0 d in such circumstames 
that the jiarties should liave reasonable 
notice of it. If when a petition is pre¬ 
sented or a case is heard, the order is 
then and there made in the pre.seuce of 
the parties, no further question arises ; 
if the making of the order is ])Osbponed, 
the parties should be given notice of tho^ 
adjourned date, so that they may bo pre¬ 
sent and hear the decision when passed. 
If, in these two cases, the party owing 
to his own fault, does not beenme aware 
of the order, it nevertheless take.s effect 
at once. If an order is made witliout 
previous notice, it does not become ope¬ 
rative until it is communicated. These, 
in my opinion, are rules which are in 
conrformity with justice and common, 
sense. 

In the present case, the allegation ia 
the plaint has not been challenged, that 
the Sub-Registrar neither fixed a date 
for pronouncing his order, nor gave 
notice of any day having been fixed. The- 
same remark applies to the order made 
by the District Registrar. 

The learned .Vdvocate-Gencral for the 
defence relies upon certain English cases; 
but if properly examined, they support 
my view rather tlian establish the con¬ 
trary. The first case relied on is: King v. 
Justicei of Stafforddiire (R) Lord Ellen- 
borough in that case no doubt says : 

"It is, howGvar, a caso of great grievance and 
hardship whore the interests of parties aro 
thus invaded by an order made behind their 
backs ; and may be a good ground to apply to 
Parliament for a revision of the clause of 
appeal ; but we cannot remedy the abuse," 

These observations are apt to mislead 


if regard be nob bad to the facts of the 
case. Under the statute, any resident 
of the locality aggrieved by the order 
bad a right of appeal, the party that 


(3) 

( 4 ) 

(5) 

( 6 ) 


1901] 23 Bom. 8=5 Bom. L. R. (>22. 
1833] G Mad. 180. 

1880] 12 Mad. 1, 

1911] 3i Mad. 151=3 I. C. 398=(19U> 
1 M. W. N. 28. 


(7 [1900] 24 Bom. 420=2 Bom. L. B. 228. 
(fl 3 East 151=10-2 E. R. 651. 
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pieh'iii:’ til.: was a incm5)0r of 

the* i'ui !: 'ijil w i!i)l a I'ei'son (iireiitly 
co:i< Cl ii'i.l wiili tiinicooding. It was 
sitc-^t a ]''n'v th'.i ur‘‘cl that lio li.i'l no 
jiot ii-c ol' lluj (•!(ler. In iefusin.it his con- 
tuh’ih.]'., [,.• T., points out, til it if 

Ml ■ 1 i.iliL (i| appcil wore to doijond, in 
Mi-! !.'M' of a puhlic higliwiv, in whioh 
all IM- lung’s uihiccts arc interested, on 
liersonil notice of the order in respect 
of each subiect, there never would lie an 
ond of the time for appealing. This 
case, theieforo, does nob sujiport the 
view uigod fen- the flefence. 

I’lie next ci-u relied on by the loxrncd 
\dv(j{ate-Genoral. \-^.OuC'’n v. J unices of 
JJrrI {'■>). This iloes not help him. 

as there is iiol hing in it to slio’vv that 
viic siiivoyor ietei r«.d f-o in the ludgmenb 
did no* have an opportunity of knowing 
the order, when it was made. 

The Queen v. Unmet Sadtary Autho¬ 
rity (10). is a very instructive case on 
the point. Under the Act, a rate as well 
as an order may form subjects of appeal 
In tbo former case, the time counts Irom 


the (iate when the party has notice 
of the rate ; in the latter, from the 
date the order itself is made. Why is 
this distinction made ? Blackburn, J., 
points out, that a person may bo rated 
behind his back, but, prima facie an 
order is not so made. Meller. J., even 
more pointedly observes ; 

“ Tho local .luthority bad, under the Act, 
an opyortunity to show cause and unless they 
chose not to appear, the order could not have 
been made in their absence,’* 

I may lastly refer to Ex Parte John¬ 
son (il), which recognizes the anomaly 
involved in the position, that a party is 
bound by an order which he has no 
reasonable opportunity of knowing. It 
is theiofoie clear that the view conben* 
ded for by the learned Advocate General 
is opposed to the English and the 
Indian cases alike. 

A feeble attempt has next been made 
to show that the order of the District 
Registrar rejecting the application as 
time barred is not an order of refusal 
under S. 77. This contention is clearly 
opposed to S. 76, which makes no dis¬ 
tinction between one kind of refusal and 
another. Whatever be the ground of 
his decision, the order is -one of refusal. 
W hat si gnifi cance c an possibly attach to 

(0) C1S81] 7 Q. B. l'.J;3=ii5 E. R. 461 

10, [1876] 1 Q. B. D. 55®. 

1) 3 B & S 946-=12-2 E. R. 351 


the fact that the ground of refusal was 
that the application was barred? No 
case has held that rejection of an appli- 
cation on the ground that it is barred, 
is not an order of refusal. Before a party 
can come to a civil Court, he is bound as 
a condition precelent, bo apply to the 
Registrar within a stated time. If the 
Registrar rightly holds that the applica. 
tion made to him is barred, it is obvious 
that the condition precedent has not 
been fulhlled. Tho civil suit in such a 
case is clearly incompetent and no more 
is the effect of the cases to whioh we 
have referred, namely, Kunkim'm v. 
Viyyathanim i (12), (at p. 5i7J ; Edun v. 
MahoiuedSifld kiiS), (at p. L5I}; Ganga^ 
(h.arav Sambayii'a (U) (it p. 766); 
Udit Upadkia v. Imam Bandi Bifci (15), 
(at pp. 413 and IIC). 

In the result, the appeal fails aod h 
dismissed with the costs of respon* 
dent 1. 

Madhavan Nair, J. — This civil 
miscell ineous ap, eal arises out of a suit 
instituted by the plaintiff ^ under S. 77i 
Registration Act, for getting a decree 
directing tbo sale deed dated 4tli JaoQ* 
ary 192G executed to him by defendant 1 
to bo registered in the Sub-Registrars 
oflice at Sivaganga. 

The facts are brifly these: The pUio- 
tift presento 1 the sale deed for regUtra- 
tion before the Sub-R^gUtrar of Siva- 
ganga on 2dth September 1926. That 
officer declined to register the document 
on L8th 0;bober 1926 as the exacutanb 
failed taappoir before him to almit 
registration. It is concedecl that bis 
failure to appear amounts bo deniil of 
execubiin ’ un ler S. 35, Registration Act 
see Rndka Kissen Rowra Do.k'ia v. 
Chonneolal.l Dutt (L6), Sivarama Pattar 
Karinkar v. Krishna Ayuar (0. 
Ezekiel v. Annada (17) and Ck'ioteg uaj 
V. Collector of Moradabad (2). The Su * 
Registrar’s order was despatched 
plaintiff and he received it on 19 
October 1926. Tberenpon he made fto 
application under S. 73'(l), Registral**^ 
Act, fo the District Registrar at 
to establish his rights to have thedoo^ 


(li) 

(13) 

(14) 


1881] 7 M»4. 5‘^5. 

;iS83j 9 Oil. 150=11 C. R. ^ 3) 


[lHTjdlMai. 759=10 I. Ot 
M Tj, J, 51. ,, tA 

(15) [1 102 21 All. 402=(1002) A. W. N- 

(16) [1830J 5 Oil. 445=5 C L. B. 172, 

(17) A. I. R. 1923 Cal. 35=50 Cal. ISO. 
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menb registered. Applications to the 
Registrar under this section should be 
made “ within 30 days after the making 
of the order of refusal ” by the Sub- 
Begistvar. The plaintiff’s application 
was presented on ibth November 1926 
i. e., after 30 days from the date of the 
order of refusal by the Sub-Registrar on 
18th October 1926, but within 30 days 
after the order was communicated to 
him. The District Registrar held that 
the ap) lication was out of time and 
■ rejected it on 16th Decemf er 1926. This 
order was communicated to bh«' plaintiff 
on 20th December 1926. Thereupon the 
plaintiff instituted this suit under S. 77, 
Registration Act. A suit under this 
section should be instituted ‘ within 30 
daysafter the making of the order of 
refusal " by the District R-g'strar. Toe 
plaint in the present suit was tiled on 
19th January 1927, i. e., after 30 da\s 
from the date of the order of the District 
Registiar but within 30 days alter it 
was communicated to him. 

It was contended by defendants : (l) 
that the suit having been presented 
more than 30 days from the date of the 
Older of the District Registrar rejecting 
the ap|li(ation, was barred l y limita¬ 
tion and (2) that the plaintiff has no 
right to institute the suit under S. 77, 
Begistiation Act, as it was njt hiought 
on any “ order of refusal ” by the Regis¬ 
trar, as the applicati..n to the Registrar 
was thrown cut as time barred. The 
District Munsif upheld these contentions 
and dismissed the suit without going 
into the merits. On appeal the learned 
Sul'Ordinate Judge overruled them and 
remanded tliesuit to the low'er Court 
for dispo’-al. This appial is by the 
^defendants against the order of remand 
aud the above contentions urged by 
thenp before the lower Courts are again 
pressed befor6 us with great force by the 
learned Advocate-General 

The provisions of 8. 73 (l) and 77 (1), 
Registration Acc are as follows i 

Sei-.tion 73 (l) : 

'* When a Suh-Kegifitrsr faae refused to regis¬ 
ter a d< cuipetit cn i bt giouud that any person 
by when. It pirpute to be executed, or bis 
ttprre^DtotiM (r Hhei^D, dmiis its execution 
aii) pt i((.n under eoch dccuoiei.t 

aaplgii or Hgt-nt an boii/ed as aioreeaid, may, 
within i-O dx} 8 alter tbe marking of tbe order 
01 iclueel. apply to tin Rpfietrar to whom such 
BoL-htgietiar ie suioiaiuato in order to 
estaUleb bis ti^bt to have tbo document 
xegisteird.'* 


Section 77 (l)' 

“ Whore th' liegistrar r.ifiise.a to order the 
document to bo r gistored, under S. 72 or S. 70, 
any person cliiming undi>r such document or 
his representative, or ageub, may, wituin 

30 days after tbe m iking of the order of r n- 
sal institute in tbo civil Court, within the 
local limits of wlioso original jurisdiction is 
situate the ofTico ill which the document is 
sought to 1)0 registered in such oiVico if it be 
duly presented for registration within 30 days 
after the p.issing of such decree." 

The tirsti quesfcion for consideration 
is whether the suit is time barred under 
S. 77, Registration Act. As already ob¬ 
served a suit under this section will be 
within time if it is instituted 
“ within 3) days afb'r the miking of "the 
order of refusal " by the District Registrar." 

It is argued on one side that the ex¬ 
pression ‘ making the order of refusal ' 
in S. 77. Registration Act, means only 
recording the order of refu-^al in writing 
and that the time sliouU ho calculated 
from tlie date of the ‘ ordi r ot lelusal' 
in which case tlio plaintiff’s suit will bo 
out of time ; while on tho other side it 
is contended that the ex]rcssjon means 
not merely the recording of the oidor 
in writing by the Registrar l‘ut c> m- 
municating it to the party concerned 
and that in this case time should be 
calculated from the date when the 
order was communicated to the plaintiff 
in which case his suit will bo in time. 
The answer to the question must depend 
on the special circumstances of each 
case. If the order of refusal is pro¬ 
nounced in the presence of the parties 
immediately after inquiry by the Regis- 
trar, so that the person concerned knows 
that his request has been refused, then 
there can be no douht that time should 
be calculated from the date of the order 
but if the order w’as not so pronounced 
and the person concerned does not know 
that bis request has been refused, then, 
it would not be just to bold that time 
should be calculated from the date of 
the order. How is an aggrieved party 
to take any action unless he kno<x8 that, 
an adverse order has been passed by the 
Registrar ? If the construction conten- 
ded for by the appellant is accepted, 
then it is clear ^hat in cases of this kind 
the party aggrieved may be altoeether 
deprived of the privilege of taking pro¬ 
ceedings under S. 73 (ij and 8. 77 of the 
Act. lb is not contended that tbe Bub- 
Registrar and tho Registrar pronounced 
their orders in the presence of tbOi 
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oviloi' to ho valii'i lui.Icv 77 ol tiio Act 
f'iioull 1)0 pas>c 1 ill ihe [iresence of tlio 
jiiufciori ; or alter notice Lu lihem ; if'no 
ooticQ h.i^ I'con '-von, tlien it shoul'l ho 
cO[ijmiiiiicato<l to thoin ; in other -worJs, 
tlio onlor t) ho a vilir] one must l)o 
lirouglib to the knowlo.ige of the party 
^vhoLn it lias boon ])asso'L It is 
coiic.' lod that tlioro is no provision in 
the Act for commanicating the orders of 
tiio JlogisLiai and Sub-Eegistrar to the 
parties concerned. It seems to rue 
the)eiufo tliat the iutentiou of the Act 
is tliat the oSiicers should pronounce 
tlioir or.lors in the presence of the 
parties after the inquiry is. over, or 
should do so, after giving the parties 
Tiotiee. 

This very question arose for decision 
in the Bombay High Court in Al^ul AH 
V. Mir^a Khan{h) and it was held 
in that case by Chandavarkav and Ash¬ 
ton, JJ,, that the expression ‘ making 
an order in S. 77, Registration Act (3 of 
means not merely the recording 
of the order of refusal in writing but 
communicating it to the party concern¬ 
ed so as bo bind him by it. The Punjab 
Chief Court also decided the question in 
the same way following* Abdul AHv, 
Mirja Khau (2): sea Rirpa Ram v. Ana 
■Sing'i (IB). In our own Court, this par¬ 
ticular point has not bean considered in 
•any case under the Registration Act, but 
attention may be drawn to cases under 
the Madras Survey and Boundaries Acts 
(Act *28 of 1860 and Act 4 of 1897) which 
contain an analogous provision limiting 
the period allowed for fcho institution of 
suib.s in which it has beon held that 
time does nob begin to run until the 
date on which the decision sought to bo 
set aside is communicatol to the par*- 
ties; SQQ Annamalai v, Cloete{A); Sesh- 
amma v. Sankai'a (5) and Secij. of Stale 
for Indiav, Gopisetti Narayanswami {G)'. 
see also v. Lakshman ( 7 ), a 

decision under the Kliobi Act. The cor- 
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reeb principle is there pointedly stated 

111 U Mad. lol: 

'■ A decision canuot propsrly be aiil to ba 
I)i5sel until It IS in aoma way proDonnead of 
published under such eircuinstances thatt-hs 
parti3S aflectad by it have a reasonable oppor* 
tuiiity ©( knowing wbat it contains. Till than 
though it may bi written out, signed and 
it i'? nothing but the decisioD which ths 
nlHcer intends to pass. It is not passed so 
long as it is open to him to tear up what he 
h.\s written and write something elae." 

In support of his contention thab the 
time for the suit should be computed 
from tlic date of the order, the leirned ’ 
Advocate-Ceneral mainly relied on three 
English cases; Kinij v. The Justices of ’ 
Staffordshire (18); Queen v. The Justices 
Tif Dcrbushire (9) and Queen v. Barnet 
Sanitai ti Authority (10). These cases 
appears at first sight to support hia con¬ 
tention but when read inthelightcf 
their circumstances these will not be 
found to bo inconsistont with the vievr 
which 1 have expressed above. 

In 102 Eng. Rep. 554, an order was 
made under Stat. 13, Geo. 3 , Chap. 79 
for stopping part of a highway. By 
S. 29 of that statute, an appeal is 
given to 

“tbo party .aggrievoi by any such order or pro¬ 
ceeding at thfl next Quarter Sessious after 
such order m\de or proceeding bad etc.” 

it was held that the appeal mast be 
made to the Quarter Sessions next after 
the order made, without reference to 
any notice received by such appellant. 
The reason why the learned Judges 
arrived at this conclusion appears in the 
following observations of LeBlanc, J.i 

" In tbo caso of a public highway, tbo 
King’s subjects may bs said to ba interepten» 
and to hive a right of appeal against an crus 
for stopping it upland, thecaforo, if the rigo 
of appeal were tojdepend on personal notics 0 
tUa order to the appdlUnt^ there never won 
be an end o( the time for appealing*'' 

In commenting on this ease, in 115 
Eng. Rep. 461, which will be referred to 
presently, the Judges refer to these 
remarks of Le Blanc, J. From this 

may infer that the literal construction 
contended for, was put upon the words 
of the statute as there would be no en 
of appealing if such a construction wes 
not adopted. Having regard to these 
observations which give the reason for 
this decision, I do not thiuk thac®^® 
can be understood as, laying down a®/ 
general rule of interpretation. I® 

Eng, Rep. 461 an order was made u®d® 
Statute 4 and 5 Vic. Chap. 59 requiring 
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ik aurvoyor of higliwaya to pay money 
■out of the highway rates in aid of burn- 
pilcos fund. By S. 3 of that statute a 
right of appeal is given to the person 
aggrieved “ within si^c days after such 
■order shall be made or given.” It was 
held that the time for appeal rvins from 
the making of the order not from the 
service. It may be gatliercd From the 
following remarks of fjord Denman, 
0. J., appearing in the judgment that in 
cases under the statute the parties 
interested would have opportunities to 
know about the order at the time when 
it is made. The learned Judge says: 

“ We may add that the Act provides som-i 
raeaus for giving notoriety to the proceeding 
at tiic Petty Sessions, and even notice to the 
patties directly interested iu opposing such an 
order.” 

It would appear (see Maxwell’s Inter¬ 
pretation of Statutes, p. 11) that the 
order appealed against in this case must 
have been verbally pronounced by the 
Justices. If so, we may presume that it 
was pronounced either in their presence 
or after notice to them. In 1 Q- B. D , 
65&, it is clear from the report, the argu¬ 
ments (see p. 56l) that the order was 
raado in the presence of the person 
affected by it. It also appears from the 
judgment of Blackburn, J., and Mel- 
ler, J., that the person affected by the 
order,” ‘ conviction” in such cases 
always have opportunity of being pre¬ 
sent, at the time when the orders affect¬ 
ing them, are made. Blackburn, J., ob¬ 
serves thus: 

” Where the appeil is against a rate, the 
“ cause of appeal ” would priraa facia ba xtpon 
notice of the rate, but where the appeal is from 
any order or conviction, one would certainly, 
prims facia, say that as soon as the order is 
made the party has a right to appeal, and is 
not bound to wait until the order is served." 

The point is more explicitly stated by 

Meller, J., who observes thus: 

“Here the local authority had, under the 
Act, an opportunity to show cause, and unless 
they chose not to appear, the order could not 

have been made in their absence. 

The oanse of appeal begins from tho time the 
order is pronounced. The order is not requit¬ 
ed to be in writing, it may be a verbal and in¬ 
formal decision, and the party convicted, either 
docs know or ought to know the grounds on 
which the JastTices have proceeded.” 

In this view, this case also docs not 
support tho appellant’s contention. At¬ 
tention may also be drawn to the deci¬ 
sion in parte Johnson {li), where it 
was held that under 7 and B Viet. Chap. 
101, S. 4 which enacts that * within 24 
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hours after tlio adjiidicritictn an.l in.ikinr; 
of a’l Di’dcr ” in lia'stard, tlio imlativi) 
father may give nntico nf ai'pral fco Uin 
Quarter tlnli I lie time inu-.t lie 

counted from tho oial 'idjudicxt;*''! i.'f 
thoJusbicts ill therettv Sessions and iii.t 
from tlie time '.vlir’i l.lm fornnl or'lor is 
signed by them. On Iho whole 1 do not 
think that these 1-lnglish compi'l 

us to hold that the time lev itutinj; 
the suit under S. 77,«'Rogi^i la' i.m; Act, 
must always bo calculated frcmi Jh'i 
date of the order of tho refusal in ide liy 
the Registrar irrespective of th.o (imi'- 
tion wliobher tlie party concerned hail 
notice of the order or nob. 

It follows from what I have said that 
since the plaint in tliis case was liledi 
within 30 days after the order of refusal 
by the Registrar was communicated to 
him, the suit under S. 77, Rogistrationj 
Act, is nob time barred. For tho samei 
reasons I must hold that the applica-i 
tion to tlie Registrar under S. 73(L)oi| 
the Act was also made in time and that 
the rejection nf it by the Registrar as, 
time barred was wrong. 

The next argument of the appellant 
is that the suit is nob maintainable as 
the Registrar rejected the plaintiff’s peti¬ 
tion on the ground that it is time bar¬ 
red without going into tho merits. Ifis 
argued that such orders are nob “ orders 
of refusal ” as contemplated by the sec¬ 
tion. I do nob think that this conten¬ 
tion is well founded. No authority has 
been cited in support of it. An order 
dismissing a petition on blio ground that 
it is time barred is as much an ‘‘ order 
of refusal ” within the meaning of the 
section as an order dismissing .the peti¬ 
tion on the ground that it has no merits. 
The Act does not make any distinction 
between those two kinds of orders. One 
of the conditions that should be com¬ 
plied with by a person instituting a 
suit under S. 77, Registration Act, is that 
ho must show that he applied to the 
Registrar within the time allowed by 
law. If the Registrar rightly rejects 
the petition on the ground that it is 
time barred, then it means that tho 
plaintiff did not comply with this 
condition precedent to the maintenance 
of the suit under the section; and a 
suit under S. 77 of the Act will nob 
therefore lie. This was all tliat was 
decided by the Allahabad High Court in 
UdU Upadhia v. Inam Bandi Bihi (14), 
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•' iioM that Registrar’s order 
i:i i rojoeting tlie application as 
rijpi] l-eynn*! time cannot he considered 
a'a refncal to register" within the 
meaning of the Act. The other deiis-’ons 
referred to l>y the appellant: Kunhimmy 
V. \'i"ithamma (ll), at p. 037, Erlnn v. 
Mu’lamwati S'uhlick ( 12 ) at n. loland 
(liVhj.i.lhara v. Sainla'^irn (id) at p. 766, 
do iiot advance his case anv further. In 
this case I have shown that tho Regis, 
trar’s order rejecting tho appli ation 
made liy tho plain il'f as tune l»arred is 
wrong i. 0 ., that tho application was 
made in time: in other woi'fls, that the 
plaintih has couipiii.'d with the condi 
tion precedent to tlio uiaintenance of 
thc Miit. it, therefore, follows that the 
j'laintiil s suit is tn lintain tide 
This civil miscellaneous appeal fails 
and must he dismissed with costs of 
respc ndent 1 . 

P.!(.S./j,M. Appeal dinnisaed, 
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Kumaraswami S\stui and 
Walsh, JJ. 

liajah Somasekhara Hnyal and others 

—Defendants—Appellants. 

V. 

Sreemaa Rajah Sugut'ior Immedi A/a. 
hadeva Uoyal YesinaatUa Bika ur 
Vara and o//icrs—PlaintiiTs—Respon. 
dants. • 

Appeal No. 35-1 of 1926, Decided on 
5tb December 1929, fiom dooreo of 
Sub-Judge, Chittoor, in Original Suit 
No 14 of L919. 

(a) Hindu Law —Adoption of married man 
even though Sudra, is invalid except in 
Bombay. 

Lxcept in the Bombiy Pcesidency where 
pyiikha provailR. in all the other provinces 
in lodia, the adoption ofamvrriod ra»n, evoo 
though ho bapp.us to bo a Snira, is invalid ' 
In the portion of Bombay Presidency wbore 
the Miyiikha is followed, such adoption is 
held valid: . 1 . 1. R. ISi'i .Vacf. 27v; 3 s Bo,n, 
6G9 and A. /. R. ig^S. Bo/u. 3G3, Ref, 

iu\ u- j . C 2 ] 

(b) H.ndu Law — Applicability — Peraon 

migrating, or territory transferred to an- 
other province-He is presumed to have 
carried hts personal law with him. 

Whether it isovse of an iudivilual raigra- 
ting from one province tvanother, or a o»8e of 
territory whjre he resides bsiag trai.sferred 
from ono province to another, t'.e pre^ump 
tion until contrary is shown Is that be carries 
his personal law with him. Wnerj, ther.,f..re. 
North liaavra District of M.ltvs is trv.isf r’ 
red to Bombay Presidency, Mayukha enpot 
bo said to apply to it simply because of each 
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transfer: 13 W.R, and .4.1. R. 191? (? 
o9. HeL on, rp .,q ^ 

(c) Hindu Law—Applicability-Lin a.at. 

areg„y.r„.d b, Hindu Uwexlepril 
iDodified by custom. 

LMgaya^.s whosn only God is Shiva and who 
acknowledge the authority of (.he Vedis sre 

bound by Hindu Law except in so far as it is 

modified by custom: A, L R, 1927 Mnd. m 

[P iOl 0 11 

'd Hindu Law — Adoption - Lm?syali- 
t-ifth year is age fiied for adoption but 
rule has been relaxed and adoption can be 
oiade before Deekdha. 

VethiiUgtmi, one of the Agamas which are 
of primary autliority among Lingayats, deals 
with adoption and fixes the fifth year as the 
prop:r ago for adoption. This his baoo re¬ 
laxed by cus'.orn and adoption can bs made 
bjfore Do’k-hi ccremoiy which takes place 
before marriage: 8 Mad, ii), Ref. 

[P5(X)021 

(e) Hindu Law — Adoption 
Custom allowing adoption of married man 
has not obtained judicial recognition. , 

N I custom th it a m irrie I man maybstikea 

in adoplion has obtiinid judicial rocognitica 
among-the Lingayats. Such adoptioa is Id* 
valid evin il U# govarning Sudras be appli'^d 
to them: 10 l/nf. 3U, Ref, [P 499 C2] 

S. Varadachariar, P. Ka'ueswara Kao 
and S. K^is'ina Murthi —for Appellants. 

Advocate-Geaeral and B. 0. Sesha> 
chala Ayyar — ior Respondents. 

Judgment. Defendants 2, 4 and'S 
are the appellants ami the facts which 
led up t) this appeal are astfollows: 

The parties to the suit who belong to 
the Lingayat community are members 
of the Punganuv zimiodar’s family. 
Punganur was perminently settled in 
1861. It is an impartible estate gover¬ 
ned by the law of primogeniture. 

On 22nd November 1896 the ztnoi°' 
dar, Rvja Immadi Sankara Royal Yasa- 
vantha Bahadur, executed a will marked 
as Ex, Y in the case. It ivcites tnat b 0 
transferred the estate to his eldest son 
Ri)a Immadi Veera Basava Chikkara- 
yal Varu, and that he the eldest son 
should be tho head of the Samasthanani 
and alter him his eldest son and so on 
in succession After giving certain 
directions and after giving certain log** 
cies, he g m ant*.lilir a HAwnnctts to his 

second and 


giva m 'nthly allowonces to his 
md third sons, Para. 6 of the 


will runs as follows: 


Ohikka 


"In case our s-cood son Konaara Ohik 
Royal Viiru and our third son Msbadeva 
V^ru should get taorasslvas separated, o®*®. 
count of dislike for remaining in the o 
CAsM^ wii-.h uur el last son ttAlA Veera Biw 
Chikka.Royal Vnru, our eldest son R*jn 
Basiva Uhikka Royal Vatu must ^^*^*1,* 
them a montuly allowance of Rs. ’ 
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from such date, out of the income of the Sam* 
astbanam, and similarly an allowance of 
Rs. 40 pot mensem to our Queen Savitri Am- 
manni Garu for her life from the time of our 
decease." 

Paragraph 12 of the will runs as 
follows: 

“ We have given away landed.estates to our 
second and third sons, Raja Komara Chikka 
Rayal Varu and Raja Komara Chikka Klaha* 
deva Rayal Varu;' detailed lists thereof were 
prepared and kept. In respect of those estates, 
they must pay a reasonable cist to the Samas* 
thauam and enjoy them, but they should be 
entitled tc the whole of the other landed pro¬ 
perty. They must be owned and enjoyod by 
oldest son Raja Veera Basava Chikka Rayal 
Varu." 

On 2nd May 1898 a release deed 
Ex. W was executed in favour of the 
then Zamindar of Punganur the 
mother of plaintiff 1 as his guardian. It 
refers to the will dated 22nd December 
1896, and recites that her son plain¬ 
tiff 1 was about 14 years old. It says 
that the legacy due to plaintiff 1 should 
be deposited either in Messrs. Arbuth- 
not and Co, or in the Madras Bank and 
that interest on the deposit should bo 
given to her for the use and benefit of 
the minor. It also says that the allow¬ 
ance of Es. 100 a month should be con¬ 
tinued to be paid. Then it refers to 
certain rights of hunting, grazing, etc. 
As regards the lands given to the plain¬ 
tiff 1 under the will it recites that they 
should bo under the supervision of the 
zamindar till plaintiff 1 attained 
majority. 

In 1901 plaintiff I’s sister's husband 
acting as his next friend filed 0. S. No. 10 
of 1901 in the Chittoor District Court 
for a partition of the zamindari. The 
plaint in that suit is filed as Ex. P in 
this case and it claimed a partition of 
the zamindari and the moveable pro¬ 
perties attached to it and prayed for a 
^®ol»^»tion that the release deed dated 
2 nd May 1898 was invalid as against 
the plaintiff and for other reliefs. In 
the atbernative the plaintiff claimed 
maintenance. The defendant filed a 
written statepient pleading that the 
zamindari was an impartible estate 
held by the ancestors from time im- 
memorial as a palayam on the tenure 
of military service, and that the plain- 
tiff was not entitled to a partition. He 
denied the other allegations in the 
plaint and pleaded that the will of the 
father and the release by the mother 
were binding. The District Judge of 
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Cliittooi held that the estate was iai 
partible. As regards the claim for 
maintenance the Judge thought that 
Bs. 700 a month claimed was high and 
that tlie sum of Rs. 100 given under the 
will was adequate. .\s regaids tho 
lands referred to in para. 12 of tho will 
he thought that it did nob appear what 
the lands were but relying on the re¬ 
lease deed he decreed to the jdaintiff 
lands of the value of Rs. J.h.ilOO out of 
the properties in Sch. 13 and mesne pro¬ 
fits. Against this decree an ajipeal (83 
of 1906) was filed by the plaintiff. 

That appeal was compromised by a 
rajinama (Ex. U) dated 29th January 
1907. The material clauses run as 
follows: 

“ Raja Immadi Veerabasava Chikka Raya! 
Varu of U3, who ia the preaonfe proprietor of 
Punganur Samasthanam, and those who suc¬ 
ceed him to the Punganur Samasthanam, 
should, as provided for in para G of the will 
dated 22ad December 1896 left by the late 
Raja Sankarayal Varu, bo paving Thevvajji 
(allowance) to Mumraadi Mahadewarayal Varu 
of us and his male descendants here¬ 
ditarily at the rate of Rs. 100 every month, 

paying the same before the 10th of the succee¬ 
ding month, from 1st January 1907. The said 
Rajah Mahadewarayal Varu or after him his 
male descendants shall never either on the 
ground of largcuess of family or for any other 
reasens, claim more than Rs. 100 a month as 
Thevvajji (allowance). 

(2) As Rajah Mummadi Mahadevarayal 
Varu represented that ho did not want the 
lands mentioned in the decree passed in 0 S 
No, 10 of 1901 on tho file of the North ArcoS 
District Court, but that instead of them he 
might bo given, as provided for in the decree 
Rs. 1 500 every year at the rate of Rs. 125 per 
month, the said Rajah Veerabasava Chikka 
rayal Varu and his successors to the Pun- 
ganur Samasthanam should accordiaglv be 
paying to the said Rajah Mahadevarayal Varu 
and after him his male descendants from 
January 1907 at the rate of Rs. 125 per month 
paying the same before the lOtb of the sue- 
ceeding month.*' 

By the time the appeal was filed, the 
appellant had become a major and he 
filed the appeal. After the execution 
of this agreement, the appellant pub in 
a petition to withdraw the appeal and 
on 5th December 1907 the following 
order was made; 

" Ordered that this appeal be and it hereby 
is struck off the file as withdrawn; and it is 
further ordered that each party do bear his 
own costs.” 

The upshot of these proceedings was 
that the plaintiff and his descendants 
were to get Rs. 100 a month as thavajii 

. . . . j t as provided for in the will 

of his father and that in lieu of the- 
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rffcn-e;'t to in tlie ’.vill and the 
doL-rce of Uie District Jiulgo giving him 
lands of th3 v.rliio of lU. dd.DoO. he was 
to get a sum of Ji?. 195 a month. 

The doi ICO of the High Court was in 
IDOil. Ahout Septomljor 1907 tho first 
olaintilf and his mother went to North 

4 

Kanara and were staying in the house 
of one Suhbadi'atnmayi who was a 
relation of the first plaintiO's mother 
and, according to tho appellants, plain¬ 
tiff 1 was taUon in adoption by that 
lady and a regular dee<l of adoption 
{Fjk. 17) was executed and register¬ 
ed, plaintiil 1 liimself presenting it 
for registration. Ex. 17 is a registra- 
tien copy of the deed of adoption. It is 
executed 1)\- Siihhadrammayi who w'as 
tho widow of one Basavalinga Raja 
of Eiligi, Siddapuv taluk, in favour 
of plaiuliit 1 who' is respondent 1 
before .us. It recites that respon¬ 
dent was taken in adoption. This do¬ 
cument was executed in North Kanara 
and it is not disputed that the proper¬ 
ties which are referred to in this do¬ 
cument as having passed to the adopted 
son are situate in North Kanara. 
Though the factum of the adoption 
seems to have been disputed in the 
lower Court, the Judge finds that the 
adoption was made in fact. We shall 
assume without deciding the point that 
the adoption was as a matter of fact 
made. Its validity, however, is dispu¬ 
ted on the ground that respondeat 1 
the adopted son was then a married 
man and that consequently the adoption 
is invalid. And in fact the whole of 
this appeal practically turns on the in- 
validity of the adoption owing to the 
adopted son being a married man at the 
time of adoption. 

Though plaintiff 1 was taken in 
adoption by the deed dated 19th 
September 1907, the parties seem to 
have changed their minds probably be¬ 
cause the Biligi Samasbhanam did not 
turn out to be as valuable as it was 
supposed to be. 

In 1908 plaintiff 1 and his mother 
again went to Biligi and a release 
deed Ex. CC dated 28th November 
1908 was executed by the first plaintiff 
the adopted son in favour of the adop. 
tive inother. The deed states that when 
plaintiff 1 and his mother went to see 
the waterfall during the Bhadrapada 
month of the Plavanga year, the adop- 
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tive mother learning of the arrival of ths 
son (plaintiff l) and Jthe mother sent 
for them and on account of the old re¬ 
lationship and on account of emotion 
executed a documaut on 13bh Bhadra- 
pada, Snddha corresponding to 19th 
September 1907 and had it registered 
and that plaintiff 1 and his mother went 
away to their native place Pungannr. 
It states that nothing took place accord¬ 
ing to the usage and law as stated 
in the document, that the adoptive 
mother herself has been managing the 
properties and that the climate of Biligi 
does not suit plaintiff 1. It winds up 
by saying: 

“ we with your consent have hereby relin* 
quished to yon our ownership etc., rights psssed 
to us under the aforesaid document." 

Then the property is described. 

In 1912, i. e., about 5 years after the 
adoption and 4 years after the I’fllin* 
quishment, plaintiff 1 filed a suit 
No. 46 of 12) for arrears of maintenance. 
The plaint in that suit is marked as Ex. 
C. It sets out the rajinama already 
referred to giving him Rs. 100 a month 
for allowance and Rs. 125 a month in 
respect of the lands relinquished and 
claimed Rs. 6,695-13-4 after giving credit 
for the amounts plaintiff 1 had received. 
In the meantime the Zamindat or 
Pungannr who was a party to the agree¬ 
ment died and his son was brought in 
as the defendant. He filed a written 
statement stating that the agree¬ 
ment made by his father was not 
binding on him and setting up various 
other defences. His defence was not 
accepted and a decree for the arrears of 
maintenance was passed. In that suit 
there was no defence raised that the 
plaintiff having been adopted ini'® 
another family ceased to be entitled to 
any maintenance even if the agreement 
of compromise giving him the rights 
claimed was valid and binding on the 
defendant. There was an appeal (No- 
325 of 1913) against this decree 
was dismissed by the High Court. Th® 
decree was executed and the plainti 


got his money. 

Suit No. 14 of 1919 out of which the 
present appeal (No. 354 of 1926) 
was filed on Isb March 1919 by 

1 to whom under the rajinama Bs-1 
a month for allowance and 125 in 
pect of lands was agreed to be paid an 
by the widow of the late Zamindar w 
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claimed Rs. 40 a month payable to her. 
The amount claimed was for the period 
subsequent to the period covered by the 
previous suit for the recovery of arrears 
of maintenance which was decreed. 
There were various defences raised but 
the main defence with which we are 
concerned in this appeal is that the 
plaintiff having been adopted by the 
Rani of Biligi is not entitled to claim 
anything from the Zamindar either 
under the deed of rajinama arrange¬ 
ment or otherwise. To this the answer 
was that there was no adoption as a 
matter of fact and secondly the adop¬ 
tion, even if it was true, is invalid in 
law because plaintiff 1 was at the date 
of the adoption a married man about 23 
years of age. 

The suit was originally laid against 
defendant 1 only, the Zamindar, but 
pending the suit he died and defendants 
2 to 6 wore brought on record as his 
legal representatives and they adopted 
the written statement of defendant 1. 
A plea was raised by defendant 4 that 
the maintenance should be reduced to 
Rs. 70 and Rs. 75, as the income of the 
estate had considerably fallen. 

The Subordinate Judge decreed the 
plaintiff’s suit, As regards the factum 
of adoption he held that the adoption 
was in fact made. He was of opinion 
that evidence oral and documentary in 
support of the factum of adoption amply 
supported the factum of adoption. As 
in our view the adoption even if true is 
invalid it is unnecessary to give a find¬ 
ing on this point. 

As regards the validity of the adop¬ 
tion, two questions arise: namely, (l) 
whether the plaintiff was married at 
the time of the adoption and (2) whether 
the adoption of a married man among 
Lingayats is valid. 

It is admitted that plaintiff 1 was a 
married man at the time of the adop¬ 
tion. The parties are Lingayats and 
the question is whether the adoption of 
a married man by a Lingayat is valid. 

The Subordinate Judge held that as 
the adoptive mother belongs to North 
Eanara which was a part of the Madras 
Presidency before it was transferred to 
the Bombay Presidency in 1861 the law 
applicable to the parties is the law as 
applied in the Madras Presidency, that 
as the adoption of a married man has 
been held to be invalid plaintiff I’s adop¬ 


tion was invalid and inoierafcivo and 
that ho therefore remained a memlicr of 
his natural family and was ontitlcd to 
the riglits conferred on him by the 
rajinama. 

North Kanara originally formed part 
of the dominions of llydcr Ali and his 
son Tippu, who were tho Rulers of 
Mysore and in 1799 on tho fall of Tippu 
Sultan, North Kanara and other terri¬ 
tories were ceded to tho East India 
Company and formed part of tho Madras 
Presidency till 186L when for adminis¬ 
trative purposes, the administration of 
that district was transferred to tho 
Bombay Presidency. 

So far as the Presidency of Madras is 
concerned tho law has already been 
that the adoption of a married man is 
invalid. The latest decision of thi.s 
Court is Lingiah Chettij v. Chengalam' 
mal (l). 

, Except in the Bombay Presidency 
where the Mayukha prevails it has been 
held by tho Courts in all the provinces 
in India that the adoption of a married 
man even though he happens to be a 
Sudra is invalid. The decisions are re¬ 
ferred to in Linqayya Chetti v. Chengal 
Ammal (1). It is argued for the appel¬ 
lants that the decisions to tho effect 
that in the case of Sudras the adoption 
of a married man is invalid are wrong. 
We see no reason to differ from the 
current of authority which so far as wo 
can see is uniform and is also supported 
by Smriti Chandi ika and other texts. 

So far as the Bombay Presidency is 
concerned in tho portion of the Presi¬ 
dency in places where the Mayuka is 
followed as the paramount authority it 
has been held that the adoption of a 
married man is valid. We may refer 
to Kalganda Tavanappa v. Somappa 
(2) and Manik Bai v. Gohuldoss (3). 
This is not by reason of any custom in 
derogation of the law but by reason of 
the express text in the Mayuka to the 
effect that a married man may be adop¬ 
ted. 

It is argued for the appellants that 
as North Kanara has been incorporated 
in the Bombay Presidency from 1861 
the law as administered in the Bombay 
Presidency should be the law to be ad- 
ministered to Lingayats in the Bomba y 

1) A. I. B. 1925 Mad. 272=48 Mad, 407. 

2) [1909] 33 Bom, 669=81. C. 809=11 Bom. 
L.R. 797. 

(8) A, I. R, 1926 Bom. 363=49 Bom. 520. 
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Pro.'idciiuy where the of mar¬ 

ried men has l een held lo he valid. An 
alternative j’round has been taken that 
imon^ tlio Ijiii^’ayats wlieiever they 
aie, wheLh'ur in the Madras Presidency 
or the Poml ay Presidency, the adoption 
of a married man is valid by custom, 
tliafc evidence of such a custom has been 
adduced in this case and that the Judge 
was wrong in holding that the custom 
has not been proved. 

hen the North Karnara District 
formed part of the Madras Presidency, 
the law as administered l)y the Madras 
High Court was that the adoption of 
mai rio I men wa-invalid; audit would 
liavc heoii necessary for a person there 
who sets up a custom to tiie contrary 
to prove it. The transfer of North 
Kanara to the Bombay Presidency for 
administrative purposes would not by 
itself change the personal law of per¬ 
sons residing in the North Kanara Dis¬ 
trict. Whether it is a case of an in¬ 
dividual migrating from one province to 
another or a case of territory where he 
resides being transferred from one pro¬ 
vince to another, the presumption until 
the contrary is shown is that he carries 
his personal law with him, and it is 
difficult to see bow tiie Mayuka can be 
said to apply to the North Kanara Dis¬ 
trict, simply because it was transferred 
to the Bombay Presidency. We may in 
this connexion refer to Euro Pershad 
Boy V. Shibo Shunduree (t), Balwant 
Bao V. Baji Rao (5). 

Turning to the custom set up, the 
custom alleged is a custom among the 
Biugayat community to which the par¬ 
ties belong permitting the adoption of 
mairied men. It is a general custom 
alleged that the Lingayats wherever 
they are permitted to make adoptions of 
married men. 

Before dealing with this question it 
is necessary to refer shortly to the 
Lingayafc community. The Lingayats 
Avho were originally Hindus are a body 
of dissenters and the founder of their 

'vas one Basava who was born 
1100 A. D. Their religion is correctly 
summaried by Thurston in his Castes 

Tribes of Southern India, Vol. 4, at 
p. 236 as follows : 

religion is a simple one. They ac- 
kno wledge only one God, Siva, an.1 the 

(4) 13 W. B. 47, - - - 

\l5) A, I. R. 1921 P, C, 59~48 C»l sn^ift 

L. R. 187=47 i: a: 913 
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other two persons of the'Hinda triad. They 
reverence the Vedas, but disregard the liter 
commentaries on which the Brahmins rely. 
Their faith purports to be the primitive Hindu 
faith, cleared of all priestly mysticism. They 
deny the supremacy of Brahmins, and pretend 
to be free from caste distinctions, though at 
the present day caste is in fict observed 
amongst them. They declare that there ie no 
need for sacrifices, penances, pilgrimages or 
fasts. The cardinal principle of the faith is 
an unquestioning belief in the efficacy of the 
Lingam, the image which has always been re* 
garded as symbolical of the God Siva.” 

Mysore, the Southern Maharatba 
country and the Bellary District con¬ 
tain most of these Lingayats. Though 
the sacred thread is not worn by the 
Lingayats, a ceremony called Peeksha 
ought'to be performed about their 18th 
year but as in the case of upanayanam 
it is often performed much later. The 
sacred mantra is whispered in the ear 
by their Guru and this ceremony cor¬ 
responds to upanayanam among the 
Brahmins. We may also refer to 
Virasangappa v. Budrappa (6) ^heie 
some of the Lingayat tenets are set out. 

It is conceded in this case that so far 
as their religious duties are concernedi 
the Lingayats have got Agamas or sac¬ 
red books which are of primary autho¬ 
rity. One of such books is Vathulagama 
which has been filed as Ex. Q in this 
case. It deals with adoption. These 
Agamas are dialogues between Siva 
their Chief God and his consort Parvath 
As regards adoption this is * 


states : ,, 

“The wise should take a boy possewiog 
the limbs, clean, endowed with beauty, ® 
of the same gotra, having a liking to good c 
duct, aged five years excluding 
good conduct, highly intelligent, of s > 
tender hearted.” . 

So far as the age limit is conceroe i 
this age corresponds with the age 
in Dattaka Chandrika. As regards ^ 
ceremonies of adoption which 
after this passage, homam is perform 
with Vedic mantras. As regards ths age 
five years, custom has relaxed that 
and the evidence of the plaintiffs w 
nesses in this case is that adoption c 
be made before the Deeksha cerem 
is performed. The question, 
whether custom has relaxed ^ . 
that ‘an adoption can be made ai e 

person is married. _ , 

In the case of Jains it is undouwe 

law that in the absence of any 
to the contrary which has to be 
(C) [1885] 8 Mad. 440. 
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and proved they are subject to the rules 
of Hindu Law. Wo may refer to 
Gateppa v. Eramvta (7) where the auth¬ 
orities are collected. The Jains do not 
worship Siva nor do they recognize the 
authority of the Vedas. But in the case 
of Lingayats whose only God is Siva 
and who acknowledge authority of the 
Vedas they are all the more bound by 
Hindu Law except in so far as it is 
modified by custom. 

As regards the evidence of custom the 
Subordinate Judge is of opinion that the 
custom has not been made out. The 
•custom pleaded as said before is a gene¬ 
ral custom among the Lingayats and not 
a special or local custom in North 
Sanara, or in the family of the adoptive 
mother. A large number of Lingayats 
are found in the Mysore Province, Bel¬ 
lary and the Southern Mahratta coun¬ 
try.- The Zamindari of Punganur is on 
the borders of the Mysore Province. So 
far as the Mysore Province is concerned 
it has been held by the Chief Court 
of Mysore that the adoption of a 
■married Lingayat is invalid. The judg¬ 
ment of the Chief Court is marked as 
Ex. WW in this suit. The learned 
Judge of the Chief Court observed : 

“It is, however, desirable to sa; a few words 
CD the validity of Kariapp^ adoption which is 
referred to in grounds 1 and 2 of appeal. It is 
found that Kariappa was married but the 
Courts have held that it was not a disqualifi¬ 
cation as he was a widower at the time of hia 
adoption by defendant 1. The parties are 
Lingayats. Even if it be held that the law 
governing Sudras applied to them, accordiug 
to Mr. Mayne, ‘as regards Sudras, adoption 
could he performed eQectually till marriage.’ 
And in another place be quotes the Pandit’s 
opinion that the period fixed for adoption is 
*with respect to Sudras, prior to their contract¬ 
ing marriage’ p. 176 (6tb Edn.) See also refer¬ 
ence at p. 179 to the case of Papamuia v. Appa 
Rao (8), at p. 396. Though thcro Is no ex¬ 
press authority on the point, having regard to 
-the fact -that the questions of ago, marriage 
•to., are determined in the texts' on the con¬ 
sideration of certain rites, such as upanaya- 
nam, marriage etc., having to be performed to 
the individual to be adopted in the adopted 
family, there is strong reason for holding that 
marriage is a bar in spite of the fact that, the 
person concerned was a widower at the time 
«f adoption." 

So far as Bellary, -which is part of the 
Madras Presidency is concerned, we 
have not been referred to any decision 
where the adoption of a married man 
among the Lingayats in Bellary was up- 
heM. . As North Eanara was part of 

(7) A. I. E7r927 Mad. 228=60 Mad. 228, 

'8) [19081 16 Mad. 884=3 M. L. J. 80. 


Mysore and Madras rrosidoncy, at least 
for ^0 years, the presumption is that 
the rules as to adoption which are pro- 
velant in the oilier paiIs of tlic Brosi- 
dency and which are based on tlie 
Smritis are current in tliis Brosidoncy 
and Mysore. 

Though the Lingayats in the Votiila- 
gama which as tlio wiinossos stale is 
binding on the Lingayats lixoil the liflh 
year as the proper ago for a l oy ho 
adopted and though this ago amongst 
the Lingayats and other comnninitics 
has by custom been advanced, there is 
no reason to suppose that there is a cus¬ 
tom among the Lingayats in the Madras 
Presidency or in Mysore or in North 
Kanara which was part of the Madras 
Presidency and Mysore to so advance 
the age as to render valid by custom the 
adoption of a married man. It has 
therefore to be proved that in North 
Kanara, where the adoption took place 
and the adoptive mother was living, 
there was a custom among the Linga- 
yats by which the adoption of a married 
man was legal. 

So far as the plaintiffs’ witnesses are 
concerned, their evidence is that such 
an adoption is not valid but the defen¬ 
dants’ witnesses speak to instances of 
adoption of married men and those wit¬ 
nesses are defendants 1, 2, and, witnes¬ 
ses 4, 5, 8 to 15 and 2l.The difficulty 
in the case of some of these witnesses is 
that there is nothing to test their gene¬ 
ral statement that the adoption they 
speak to was that of a married man. 
There must have been deeds of adop¬ 
tion but no deeds are produced and 
such deeds, if the adopted boy was a 
major, would disclose the fact as there 
would be no guardian mentioned and 
generally it may be taken that any boy 
over 18 would be married. The cross- 
examination of some of the witnesses 
when they speak of the man adopted 
being married shows that they have no 
conception of the years which they are 
speaking of. 

The Subordinate Judge deals with the 
evidence of the witnesses in detail in 
para. 33 and onwards of his judgment 
and it is not necessary for us again to 
refer in detail to it. He observes in 
conclusion ; 

"I have shown that the evidence adduced to 
eetablislj the custom alleged is not convincing, 
nor clear. The custom has not obtained any 
judicial recognition so fat either iu Bcrabay 
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>‘i'iu I'iri =. I:i ly adoptions of mar* 

ricci ur-i jiidicial saiictioti not 

bccai;-'-- fli-;, *rj but bccaiisa tho 

M lynkha l,nv vcs oi thi'ir viliditv. In tho 
^ry^-ol■'’ I'r.'vinc-'adoptions have been de- 
clarod iiuvli l by rbo .My?ore Chief Court." 

Wo agreo with the .Su})OidinatG Judge 
t£i,it as a ciisrotn it has not Ijeon proved. 
Ill this viow it is unnecessary to con¬ 
sider tiie argmiieut of tlie learned Advo¬ 
cate General that as the adopted son 
i.o., plaintid i was a resident of Punga- 
uur ill blie Madras X-^residency, it is his 
peiaonal law that should govern the 
adoption and that even if the adoptive 
mother 1 elungod to North Kanara and 
if the custom as to adoption was proved 
the adoption would still he invalid. It 
is also unnecessary to consider the argu¬ 
ment that the doicnce as to the validity 
of the adoption is res judicata by reason 
of the fact that it was not set up in the 
previous suit for recovery of arrears 
upon the agreement now sued on as the 
KDoulocl'jo of the dofeodant would not 
atlect the question of res judicata or 
the further question that eren if the 
adoption is valid, the rights created by 
the agreement could still be enforced. 
As regards the questions raised in the 
memo of objections as to the amounts 
payable under the agreement being pay- 
able to the plaintiff’s descendant also wo 
think it unnecessary to express any 
opinion and leave the question open. As 
regards claims of hunting and forest 

L T ( I that plaintiff will 

be entitled to the right for them under 

the agreement. Plaintiff will be enfci- 

tied to interest at six per cent on the 

amount claimed from date of suit to 

date of payment. No order as to costs 
on memo. 

Wo think tho Subordinate Judge was 
nght m holding that the custom as 
to tho validity of tho adoption of a mar- 
Tied man has not been proved. Plain- 
tiff 1 therefore continues to be a mem- 
ber of the Punganur family and the 
agreement entered into is enforceable 

by him. 

We think tho decision of the Subordi¬ 
nate Judge is right and dismiss the ap- 
peal with costs. 

P.R.S./r.m. 


Appeal dismissed. 
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Kumakaswami Sastri and 
Walsh, JJ. 

[Pazhancheri Panangat BlahayilKau 
navan) Kunjunni Nair and another— 
Plaintiffs—Appellants. 

V. 

Hainan Menon —Defendant—Respon* 

dent. 

Letters Patent Appeal No. 61 of 1926, 
Decided on 28th October 1929, from 
judgment of Odgers, J., in Second Ap. 
peal No. 945 of 1924. 

Malabar Compensation for Tenants' Im* 
provements Act {Madras), S. 5 —"PredeceJ- 
sor-in-interest" means person claiming title 
from any other by assignment, transfer, gift 
etc. 

The expression “predecessordn-interest" has 
to be used uot in a strict -sense but asmeaniog 
a person who claims title from any other by 
assignment, transfer, gift, etc.; and in claim¬ 
ing corapeusatioD where one kanomdar re¬ 
deemed the other, the latter should be treated 
for tho purpose of S. 5 as the predecessor-in- 
interest of the former : 28 M. L. J. 184 and IT 
L C. 433, ou. [P 504 03] 

P. M. Menon—iox Appellants. 

D, A. Krishnavariar — for Respondent. 

Kumaraswami Sastri, J.— This is a 
Letters Patent appeal against the de¬ 
cree of Odgers, J., dismissing second ap¬ 
peal No. 946 of 1924 with costs. The 
facts are shortly these; The plaintiff is 
the landlord of the defendant, the ten¬ 
ant, and the suit is to redeem thekanom 
for Rs. 200 'evidenced by Ex. A. The 
plaintiff gave .a kanom to one Subrah- 
manya Pattar and the material ternasof 
Ex. A, which is the melkanom in favour 
of defendant 1, are that the kanom in 
favour of Subrahmanya Pattar should be 
redeemed by defendant 1 and that he 
should pay Eg. 200 towards the redemp¬ 
tion of that kanom. As regards the value 
of improvements which Subrahmanya 
Pattar was claiming or might claim* 
Ex. A also says that defendant 1 should 
pay for those improvements, if necessary. 

The material clause is: 

“I shall therefore pay up the cdokknO' 
amount of Rs. 200 and also the value of the 
kazhikkurs (improvements) effected in- thj 
schedule montioued properties by the 
Subrahmanya Pattar although there is no n«* 
cessity to pay the value of the same as they 
were effected without your permission, tn 
value -being paid only to avoid litigation an 
trouble.” 

Then the clause proceeds: 

“It has also been settled that, if 
naya Pattar does not take the edukkndi_a|Bfitt 
as mentioned above and anirender the 
mentioned properties the said amount shall 
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paid to you and you should pay off the odukkudi 
and recover possession of the properties for me, 
that you-should directly recover the arrears of 
michavaram rent duo from Subramauya Pattar 
up to 1081 (1905*06) inclusive, and when the 
panyam amount and ;the valuo of kazhikkuts 
iihat may bo ascertained and estimated at the 
time of causing eviction, if kazhikkurs arc 
raised, are given, itghas been agreed that the 
properties would bo 'surrendered with tho re* 
ceipt that may be obtained from Subrahmanya 
Pattar with the releaso deed and the document 
etc.” 

This translation beginning “and when 
the panyam amount” was the translation 
made by the Bench clerk as the parties 
were not agreed as to the accuracy of the 
translation made by the Court transla¬ 
tion. The translation of Es. A as trans¬ 
lated by the Court translator is; 

"and that w/ben the mortgage amount, Rs. 200, 
and, if any kuzhikkur value has beeu paid, and 
that kuzhikkur value also as estimated at the 
time the property is recovered possession of are 
paid, the properties would be surrendered with 
an ozhimuri (surrender deed), the receipt ob¬ 
tained from Subrahmanya Pattar and this 
deed etc,” 

It is not very material to consider this, 
fts the contingency contemplated did not 
arise. A suit was nob filed by the janmi, 
the owner; what happened was that 
Subrahmanya Pattar did nob consent to 
redemption and a *suib‘No. 535 of 1906, 
had bo be filed. Ex. B is the decree in 
"the suit. The suit is by the janmi as 
pro forma tenant and the other parties, 
interested to redeem the present respon¬ 
dent being plaintiff 3. A decree was 
passed and under that decree plaintiffs 
2 to 7 were directed to pay into Court 
the amount mentioned in the decree and 
the decree goes on to say that: 

"the defendants do deliver up to the said plain* 
tiffs or to such parsons as they may appoint in 
this behalf all documents in their possession or 
power relating to the plaint mortgaged pro¬ 
perties.” 

Then the decree goes on to say that: 
"the defendants shall put plaintiff 3 into pos¬ 
session of items .12 and IS of the mortgaged 
properties described in the schedule herewith 
annexed and that, if such payment be not made 
within the above period, the mortgaged pro¬ 
perties be sold. It is further ordered and de¬ 
creed that the defendant 1 is at liberty to re¬ 
move his improvements on the said plaint items 
12 and 18.” 

As regards the improvements what 
happened was that there were two com¬ 
missioners appointed. The first com¬ 
missioner valued the improvements at 
about Bs. 70 and odd, the second com¬ 
missioner valued them at Bs. 83. Sub¬ 
rahmanya Pattar chose to remove the 
trees rather than receive compensation 


and that cour^o was ovidoiil ly agrood to 
by the pavtios intoiostod. Ho did not 
removo tho treos owing, accovling to hini, 
to domestic calamities. Evidently ho 
did not think it worth liis while to do so. 
The improvemonts conso(]nontly stood on 
the land unpaid for. It is not disputed 
that thoprosont respondent |)aid tho Rs. 
200 and redeemed Subrahmanya Pattar 
and ho has been in possession twer since. 
The plaintili now wants to lo leein !iim 
and the question is whafdier the respon¬ 
dent can claim any compensation for im¬ 
provements. It is contended by Mr. 
Menon for the appellants-thib Subrah¬ 
manyan Pattar did not take away the 
trees on the land as defendant 1 did not 
pay Subrahmanya Pattar anything for 
the improvements. The benefit of this 
conduct in nob taking away the trees 
should enure to the janmi and not the 
defendant as -he is only a kanomdar. 
This may be so if the law governing 
the case was the ordinary law of land¬ 
lord and tenant or blub of mortgagor and 
mortgagee but the question is how far 
the position of the parties is affected by 
the Malabar Tenants' Improvements Act. 
The relevant sections for the purpose of 
this appeal are Ss. 5,10 and 13. 

Section 5 says: 

‘‘(i) Every teaaut .'shall on ejacmeub be en¬ 
titled to compensation for improvomeots whiofa 
have been made by him, bis predecessor-in-inte- 
rest, or by any person not in occupation at the 
.time of the ejectment who derived title from 
either of them and for which compensation has 
not already been paid; and every tenant to 
whom compensation is so due shall, iiotwith- 
Btanding the determination of tho tenancy or 
the payment or tender of the mortgage money 
(if any), be entitled to remain in possession 
until ejectment in execution of a docreoe or 
order of Court.” 

(2) A tenant so continuing in possesion shall 
during such continuance bold as a tenant sub¬ 
ject to the terms of bis lease or of the mort¬ 
gage as the case may be." 

Section 10 relates to trees of sponta¬ 
neous growth and says: 

‘’When the improvement is not an impeovo- 
ment to which 8. 9 applies but consists of tim¬ 
ber trees or of other useful trees or plants spon- 
toneously grown during the period of tho 
taoancy or planted by any of the persons men¬ 
tioned in 8. 5, the compensation to ba awarded 
shall be three-fourths of the sum which the 
trees or plants might reasonably be expected to 
realise if sold by public auction to b? cut and 
carried away.” 

Section 13 refers to maintenance of 
trees and the cost of such maintenance. 
It says : 

“When the improvement consists in the pro- 
teotioQ and maintenance j[of' timber or fruit 
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ti-'.v's I r of o:h'r \;sofuJ trees or plants not 
sown or pL’-iUO'-l by any of the porsons men* 
tionocl ill S. 5, or of such trees or plants spon* 
tin>*oiislv grown prior to the commencement 
of the tenanoy, the compensation to be awarded 
shall he the propor cost of . such protection 
:uk 1 ni'iincenauco ascertained as provided in 
b. tl.'‘ 

Wo thinlc thati ifc is unnecessary in this 
caoQ to invoke the aid of provisions of 
Ss. 11 and 13 because it is nobody’s case 
tb^t the trees for which compensation 
is DOW claimed were of spontaneous 
growth. Both in the prior litigation and 
in this what was claimed was compen¬ 
sation for trees planted or improvements 
made l)y Pubrahminya Pattar, the pre¬ 
vious kanomdar and we agree with 
Odgers, J., in thinking that it is not 
open in second api^eal to raise the ques¬ 
tion as to the nature of these improve¬ 
ments whether they ware of spontaneous 
growth or whether they were trees 
planted. Throughout in all the Courts 
the case went on the footing that the 
improvements which were effected would 
come within the purview of S. 5 and the 
question was who was entitled to the 
benefit of these trees. W’e think the 
question turns on the construction of 
the words in S. 5 “predecossor-in-into- 
terest” whether it can he said that 
wlicro one mortgagee redeems another 
the latter can bo said to be a predeces- 
sor-in-interest of the former within the 
meaning of S. 5. If so, there can be no 
doubt that be is entitled to the benefit 
of the improvements. The argument of 
Mr. Menon is that in cases like this 
where the jenmi creates a kanom and a 
melkanom it cannot be said that the 
kanomdar is the predecessor-in-interest 
of the melkanomdar and therefore S. 6 
can have no application. For the res¬ 
pondent it is contended that these words 
are to be construed in a more liberal 
sense and that the succeeding kanomdar 
redeeming the predecessor must be taken 
to be his successor-in-interest and that 
he would be so in respect of all the 
rights and obligations under the previous 
kanom. 

As regards the meaning of the expres¬ 
sion “predecessor-in-interest” in S. 5 we 
agree with the observations of Sundara 
Ayyar, J., in his “Malabar Law” that the 
words must be used not in a strict sense. 

"We agree with the fcllowing observation: 

’’The words cannot be said to adequately des¬ 
cribe the class of persons for whose improve¬ 
ments the tenant in possession is entitled to 


claim compensation. Unless the word “prede¬ 
cessor-in-interest’, is understood in a some¬ 
what loose way, the section may nob include^ 
many cases which, must obviously have been 
intouded to come within it. The trouble arises 
largely, from the fact that in drafting this 
section sufficient attention was not paid to the 
fact that the definition of the word' ‘’tenant’' in 
the Act is so framed as to include very varying 
kinds of interests, such as, mortgagees and 
lessee’s interest and even in (sic) cases wh 0 r> 
the occupant has no lawful title to possession.” 

Then the learned author goes on: 

“In the case of a mortgagee paying ofi a pre¬ 
vious mortgagee the latter may be regarded as 
the predocessor-iu-intorcst as under the lav the 
subsequent mortgagee is subrogated to hie 
rights. To cover obvious cases it may be ne¬ 
cessary to understaud the word “predecessor- 
in-interest,’’ as the derivation of the vord sug¬ 
gests, as meaning “one that went before him 
in interest.’’ some “tenant’’ as understood by 
the Act who preceded him in occupation either 
immediately or mediately through others with¬ 
out the continuity being broken up (sic) by the 
intervention of the.plaintiff.“ 

The cases reported in T. Raman v. 
K. P. Manakkal Karnavan (l) ani 
Thupran v. Mamad Kasim Sait (2) 
support the view. The former was no 
doubt - case of a compensation for trees 
of spontaneous growth but the observa¬ 
tions at pp. 194 and 195 apply equally 
to cases of compensation for trees plan¬ 
ted and the reasoning of the learne4 
Judges applies equally to those cases. 
In Thuptan v. Mamad Kasim Sait (2/ 
the learned -Judges observe: 

“It is immaterial whether the improvemanw 
were made by defendant 2 himself or by any 
other person in possession before hiiQ- ** 
quite sufficient if the improvements are on tM 
land even if they are made by soma previon 
oooupant. It was not the case of either par ? 
that anybody but defendant 2 was in occupa 
tioD at the time of the suit." . 

These decisions are authority for bold* 
ing that the expression “predecessor-m* 
interest” has to be used not in a stric 


sense but as meaning a person 


who 


claims title from any other by assign¬ 
ment, transfer, gift, etc., and in claimme 
compensation we think that, where on 
kanomdar redeemed the other, the la 
should be treated for the purpose of • j 

as the predecessor-in-interest of j 

former. In the present case we see 
reason why compensation should no 
given as claimed by the respondent. 

We think the decision of the 
Judge is right and dismiss the Le 

Patent appeal with costs. , 

P.E.S./VS. Appealdism^^ 

(1) [1915] 28 M. L. J. I8i=27 I. 0. S'** 

M. L. W. 433. 

(2) [1912] 17 I. 0. 433. 
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Wallace and Jackson, JJ. 

Erishnaijya Naidu and awoi/ter—Ac¬ 
cused—Petitioners. 

V. 

Emperor—Opposite Party. 

Criminal Eevn. No. 672 of 1929. and 
Criminal Revn. Petn. 608 of 1929. Deci- 
dod on 3ls6 January 1930, from judg- 
raent of Joint Magistrate, Tirupatur, in 
Criminal Appeal No. 74 of 1928. 

CnininBi Trial—Evidence—Deposition of 

witnesses as prosecution witnesses in coun¬ 
ter case admitted with consent of both 
paries in another case as defence evidence 

irregular - Criminal 

If in a trial Court tba depositions given bj’ 
defence witnesses, when examined as prosecu- 
tion vyitnesces in the counter case, are filed 
with the consent of both sides, and if these 

witnesses are called and examined in the pre¬ 
sence of the accused and swear to the truth of 
*statements, which are then filed 

with their consent to save time, there is noth- 

ing illegal or irregular in-such procedure 

32. Expl.', A.I. B. 1927 

1926 Bom. .£31, Dis/. [p 5 Qg q j] 

V. L. Etkiraj-~lor Petitioners. 

Public Pro$ecutor~toT the Crown 

Jackson, J.-Thia petition raises a 
point of some importance. It will be 
seen on p. 23 that the depositions given 
by D. W. 2 in a previous trial were 
read out to him and exhibited as evi¬ 
dence in the present case. This is 
precisely what I myself did in the 
case which was subject of appeal in 
Umar Hajee v. Emperor (l) when it was 

ruled that my -action was fatally irre¬ 
gular. - ^ 

Of course there is no objection to a 
witness being led. if both sides'eonsent 
and the alternative and correct proce- 

be 

d/J! previous 

de^sitions in his own hand. 

ewmined at the previous 

Yes. 

You deposed that etc. etc 
Yes. 

artd,then the Judge is set busily, to work 
tor.a few hours committing to paper 
what is already on paper. With,the 
greatest respect I can see no necessity 
for this deplorable w-aste of time. The 
accused is in no way prejudiced. He 
S^9k any supplementary o neatiAna 
^ !• 19i3 Uad. 32=46 M»d, 117,; ’ “ 
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he likos. IFo is prosonfc when these de¬ 
positions are exliibif.od, so the rule in 
2 Ilau-kins Pleas, Chap. 46 is not vio- 
lated. As regards the implied consent, 
discussed on p. 120 I may say porliaps 
that the depositions wore exhibited at, 
the express request of tlio defence vakil 
as in the present case. I have never been 
able to understand this ruling and think 
it should be examined by a Boncli. 

[This case coming on for hearing on 
Thursday the 16fch January 19.30, in pur 
suance of tlie above order, upon iienis- 
ing the petition and the judgments of 
the lower Courts and the records in tl:o 
case and upon hearing the arguments of 
Ml. \. h. Ethiraj and A. S. Sivakamina*. 
than for the petitioners and the Public. 
Prosecutor on behalf of the Crown and 
having stood over for consideration till 
th^day. This Court made tho following,] 

Order.-—This case arises out of°a 
judgment in a criminal appeal in which, 
the appellate Magistrate refused to re¬ 
verse tho conviction of the petitioners: 
on the ground urged before him that the 
conviction was illegal because the trial 
Court had allowed certified copies of 
evidence given by the petitioners as de¬ 
fence witnesses in a counter case to be. 
hied as evidence for the defence in this 
case It IS contended that the refusal 
of the appellate Magistrate is directly 
opposed to the ruling of a Bench of this 
Court in Umar Hajee v. Emperor ( 1 ) ' 

On another ground raised it appears- 
to us that the appellate Magistrate’s 
judgment cannot be supported. He con. 
sidered that S. 167, Evidence Act didi 
not compel him to order a retrial merely 

because bheso copies of depositions had, 

been put in, since, to use his words- 
without the evidence thus admitted there is 
sufficient evidence to prove the charges.*’ 

Ho seems to have entirely overlooked 
the fact that the evidence thus admitted 
was for the defence and not for the rr-' 
secution. He has thus decided the case 
against the accused by the simple pro- 
cess of ruling out and refusing to consi 
der the evidence for the defence. But 
it would not suffice for us merely bo. 
order him to re-hearthe appeal, if under 
the law as ifc stands stated in Omar- 

still 

^ depositions and 

ordei retrial. We therefore had the 

'Whether the 

46 Madras case applies here-apd if 
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•.lr):)5, whot-hor it. iiotij nob lay dowQ too 
^iricli a |ire)-;oiUn-e, and whebliou we 
sh()uld nob have bho case postal before 
a Full Bench bo consider whether Umar 
Jfajee r. Umpcrur (l) case has been 
lightly decided. 

Wo have perused bho printed papers in 
the two cases whicli gave rise to the 
Umar Ilnjte. V. Emperor (l) judgment. 
A orimintl triil had proceeded for some 
time against two j)ersons In part before 
one Special Sessions Judge. It was then 
split up into two. That Judge was suc- 
coadod hy another, who decided on a 
do novo trial. At tlio do novo trial the 
second Ju lg3 pernitte.l the depositions 
o( the prosecution witnesses taken at 
1 ,ho original trial to bo lilel as evidence 
for the pro-iocution; whether this was 
done at the request or with the consent 
of bho defence is not material. The 
evidence of toe defence wMtnesses was 
taken entirely by the second Judge. 
Now the judgmsnb in Umar Hajee v. 
Emperor f L) proceeds on the general pro¬ 
position that; 

“in CHiS’S o: lif*), noevilooca Is to be givon 
againat a prisjuor, but in his presunce'* 

subject to the exceptions permitted 
by some express previsions of law. It 
is clear frotn the facts as set out 
above that the Bench was dealing 
only with a case where previous de¬ 
positions not taken in the presence of 
the accused were used as evidence 
against him. We think that the decision 
does not go further than to decide that 
such a procedure is contrary to law, and 
ifwemaysay so with respect, it em¬ 
bodies a very salutary principle, the 
.principle upon which Reg v. Bertrand 
•(2) on which Umar 7 . Baiec Emperor 
( 1 ) relies, proceeded. In the latter case 
there was the additional infirmity that 
what was real over to the witnesses was 
not their actual depositions but only 
notes of those cases taken by the trying 
Judge. Wa do nob think that Umar 
Bajee'i, Emperor {]) Qyn be taken to 
having decided that evidence taken in 
favour of a prisoner in a counter case in 
which he was a witness but was not 
himself the prisoner cannot put in 
by him on bis own behalf. 

In the case before us tne deposition 
given by defence witnesses 2 and 3 when 

(2) [1867] 1 P. 0. 520=36 L. J. P. C. 61=4 
Moore P. C. (o.a.) 460=10 Cox. *0. C. 618 
=16 W. B. 9=16 L. T. 752,. 


examined as prosecution witnesses in the 
counter case was filed with the coi- 
genb of both sides. We do nob think' 
Umar Hajee v. Emperor (l) pro¬ 
hibits such a procedure, which obviously 
saves a great deal of time which would 
otherwise be occupied iu merely copying 
down previous depositions. No one is 
prejudiced. Obviously the prisoner is 
not and if the Crown bad thought its 
case would be prejudiced, it would not 
have consented bo bho procedure. 

Our attention has been drawn to a 
ruling of a Bench of the Lvhore High 
Court in Tha\ar Singh v. Emperor (3) 
but, so far as we can gather the facts of 
the case, it appears that the defence 
witnesses were not summooel and exa¬ 
mined in Court, but their previous depo¬ 
sitions were put on the record without 
the witnesses coming to swear to their 
truth. Tne same procedure appears to 
have been adopted in the case reported 
in V. £/m/jeror ( 4 ). In the present 
case, however, the defence witnesses 
wore called and examined in tho pre¬ 
sence of the accused and they swore to 
the truth of their previous statements, 
which wore then filed with their con¬ 
sent to save time. In another case, 
Emperor v. Harjivan Valji (5) at p. 178 
( 0 /50 B^m.) a High Court Bench bold 
that to file for the Crown depositions 
taken in one case as substituted evi¬ 
dence in another case against the 
prisoner was merely an irregularity. Bot 
it may be noted that in that case all the 
depositions had been taken in the pr®* 
senoe of the prisoner. 

We do not therefore think it neces¬ 
sary to refer this case to a Full Beu® 
on the question of reconsidering the u®' 
cisionin Umar Hajee v. Emperor^ 
We hold on the facts here th*t_ ther^ 
was nothing illegal or irregular in ®j 
procedure at the trial Court. Howeve 
as wa have already remarked tbs app 
late Magistrate has erred in refanng 
consider that evidence recorded for 
defence. We must therefore set aside nis 
order and direct him bo ‘rehear the ®P 
peal and decide it after .ug 

weight to the evidence recorded in 
previous depositions filed as Bts. n» ' 
7 and 9a. We order accordingly- 
p.B.s./v.s. Order aseordingl^ 


13, A. L R. 1937 L»h. 781. ^ ^ 

(4) A. I. R. 1924 Lab. 101=*4 Lab. 37U. 
(6) A. I. R. 1926 Rom. 231=50 Boo. l< 
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Pandalai, J. 

Munusami Nainar —Accused—Peki* 
tiouer, 

V. 

ETwpcror—Opposite Party. 

Criminal Revn. No. 440 of 1929 and 
Criminal Petn. No. 399 of 1929, Decided 
on 9bh January 1930, from judgment of 
Sess. Judge, South Arcot, in Criminal 
Appeal No. 54 of 1928, 

Penal Code. S. 409-Mere delay in pay* 

ment of money into lieaaury entrusted to 

person does not amount to misappropria¬ 
tion. 

It does not follow, merely because an inatal* 
inent of an agricultural loan is not paid the 
very next day into the treasury, that there¬ 
upon and tbetefrom an inference begins to be 
drawn against the vilDge Munsif that be has 
misappropriated the amount fo omitted to be 
paid. Mere delay inpajment of money en¬ 
trusted to a person, when there is no particu¬ 
lar obligatiou to pay it at a certain date.- does 

not an.ount to aud docs not furnish by itself a 
sufficici.t proof of misappropriation : A. /. R. 
19;!5 Cal. P13, Rd. on. [P 507 C 2, P 508 C 1] 

E. S. Jayatama Ayiar for S. Na(,a- 
raja Iyer —lor Petitioner. 

K, N, Gai.apathi for Public Prosecu- 
for "“for the Crown, 

Order.— The petitioner was the vil¬ 
lage headman of Sivukadambur vattam 
in the District of South Arcot. He was 
convicted by the Sub-DivUional Magis 
tratoof Tirukoilur of an offence under 
8. 409 L P. C , criminal breach of trust 
by a public servant of a sum of 
Rs. 17* 12*6 and sentenced to simple im¬ 
prisonment till the lising of the Court 
and a fine of Rs. COor fuither imprison¬ 
ment for 15 days in default. At the 
outset it does strike ono that if the con¬ 
viction is right the sentence is utterly 
inadequate. The conviction and sen' 
tence were, however, upheld by the 
learned Sessions Judge of South Arcot. 
Ahe petitioner now applies to this Court 
to set aside his conviction. 

The facts are, that on I9bfa June 1926 

; fu jurisdiction 

of the village where the petitioner was 

the headman paid to the petitioner 
Bs. 17-12.6 being an instalment of an 
agricultural loan taken by him 
which fell due on 10th April 1926. 
petitioner paid this sum into the 
anry on 20th July 1926. together w 
one rupee, in all Bs. 18-12.6. The ad 
tjonal sum was represented by the pi 
tioner to be the interest levied fr 


P. W. 1 according to tlio rules for tak- 
kavi loans for tlio delay iri the payment 
of tho instalment. 

It is said tiiat tlio amounts kept liy 
the petitioner show that tins additional 
sum of one rupee was paid by P. \V. I 
and it was tlierewith that tho ultimate 
sum of Rs. 18 12 0 was paid. Tho 
charge a-.alnsb tho i>elitioncr is that lio 
misappropriated tho sum of Rs. 17.12-0 
dishonestly for his own honelib during 
the period between 19bh Juno and 20i:h 
July. I have board the learnod Public 
Prosecutor on this point and 1 am unable 
to see that there is any evidence in the 
case except the delay to show that dur¬ 
ing the period between 19th June and 
20th July the petitioner did dishonestly 
use this sum Rs. 17-12-6. Tno lower 
Court seems to I'o of the opinion that 
the delay is sufficient proof and that be¬ 
cause the pebibionor did nob lomit the- 
sum of Rs. 17-12 C immediately on re¬ 
ceipt to tile treasury he must lo held or 
presumed to have misappiopriabed the 
amount to his own use. 1 do not think 
that there is any such pre umption 
which arises on facts like the present. 
I asked the leainod Public Prosecutor 
to say wlicthor there was any rule 
under which a sum paid as an instal¬ 
ment of an agricultural loan should be 
paid into the treasury within a parti¬ 
cular period. There appears to be no. 
such rule. This, of course, does not 
mean that an officer who receives money 
of that character may retain it for all 
time with impunity and then say that 

as he was not required to pay it within 

a certain time, ho is at liberty to do 
what ho likes with it. 

On the contrary it does nob follow, 
meioly because an instalment of an 
agricultural loan is not paid the very 
next day into the treasury, that there¬ 
upon and therefrom an inference begins 
to be drawn against the village Murisif 
that he has misappropriated the amount 
so omitted to be paid. The inference 
is purely one of fact and I certainly* 
think there are no circumstances in this 
case from which such an inference could 
be drawn. What the petitioner him¬ 
self said was that as the full amount of 
the mstalment due, namely, tho amount 
of the principal and the interest due 
was not paid, ho detained the amount 
till the balance was brought. There is 
nothing to show that this was not tbd 
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Tiio accounts apparently show 
the inteicst wi'^ subsequently paiJ 
ind when it was pii'.l the total amount 
was sent to the treasury. P. W. 1 no 
;lont>t savs that he <li(l not pay the in¬ 
terest suhseiiuently ami that it was the 
petitioner hirnsolf, to cover up his frautJ, 
tha*: supplied the sum of one rupee and 
paid the total. But obviously the state¬ 
ment of a naan like P W. 1 in this case 
cannot be acted upon, where it turns 
the scale between guilt and innocence 
of the petitioner, because, upon his own 
•statement, he bears some kind of grudge 
• or ill will to the petitioner. 

It seems that there was a previous 
case similar to the present against this 
petitioner and that the petitioner was 
acquitted on appeal. The present 
P. \V. 1 has the effrontery to say that 
upon that acquittal the petitioner was 
restored to his ollice, and that if he 
were not so restored he would not have 
preferred this complaint. A man who 
can acknowledge such a conduct cer- 
tainly does not deserve to have his 
words accepted as true, where the in¬ 
tention of it is to incriminate the peti¬ 
tioner whom he wishes to see out of his 
othce. If authority were necessary for 
the proposition that mere delay in 
payment of money entrusted to a.person 
when there is no particula obligation 
to pay it at a certain date, does not 
amount to and does not furnish liy it¬ 
self a sufficient proof of misappropria¬ 
tion, such authority will be found in 

A. 1. R 1925 Gal. 613 at p. 615, where 
it is stated that : 

“ where there is no time fixed for the pay- 
meut of the money or where no place is as¬ 
signed for the keeping thereof, the accused 
cannot be said to have committed the oflence 
of criminal breach of trust for merely mixiug 
the trust money with his own, etc." 

There is no question here of mixing 
the money with the petitioner’s money 
because there is absolutely no proof in 
the case of any such conduct. As the 
■only fact proved against the petitioner 
was that he paid the money only 31 
days after its receipt and that fact is 
legally insufficient by itself to prove 
that the accused committed criminal 
breach of trust, the conviction must be 
set aside and the 6ne, if paid, will be 
refunded. 

p.R.S./v.S, Conviction set aside. 
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CURGENVEN, J. 

D, Viraswami Naiiu —Accused—Pe¬ 
titioner. 


V. 

Opposite Party. 

Criminal Revn. Petn. No. 267 of 1929, 
and Criminal Revn. Petn. No. 238 of 
1929, Decided on 2nd August 1929, from 
the judgment of Sess. Judge, Bellary, in 

Criminal Appeal No. 43 of 1928. 

Criminal P. C., S. 234 {1)-Accu»ed tried 
for four offences in one trial—Trial is viti¬ 
ated—Criminal P. C., S. 527, 

Where an accused is charged with and tried 
at one trial for lout ofiences, it is not merely 
aa irregularity but an illegality which vitiates 
the trial Mad. 61 {P. C.), Foil; A. I. R- 
1927 (P. C.) 44, Disl,\ 2B 397 and 5 Paf. 

L./.n.fle/. . 

V. K. John —for Petitioner. 

K. N. Ganapathi for Public Prose- 
cutor~~iov the Crown. 


Judgment.—The petitioner has been 
convicted under S. 19 (c), Arms Act, of 
exporting arms in contravention of tbs 
provisions of S. 6 of that Act. In the 
trial Court he was charged with and 
convicted of four acts of export, and on 
appeal the learned Sessions Judge, 
while holding to be inadmissible some 
of the evidence on which the conviction 
was based, found that the evidence ijs- 
maining was sufficient, and upheld tbe 
conviction. No objection has before cae 
been taken to the merits of that decision. 
The objection urged is that the 
fended against the provisions of S. 

(1), Criminal P. C , which enables a per- 
son to be tried for not more than tm 
offences of the same kind 
within the space of Hi months, 
chai'ge in the present case, as 1 
said, enumerates four instances ° , 

export of fire-arms. It is somewha 
scurely worded and so far as • 

quite unnecessarily opens with a reel 
of the dates on which the petition 

alleged to have “imported” these weap 

by land from Bombay to Hospet. 

ported ” I think, is an 

word when used in such circles ® 

It then goes on to allege that h« 
quently took or exported them to a P 
in the Nizam’s Dominions. No da 

attached to the acts of pn^lio 

Ganapathi who appears for 
Prosecutor informs me -^ti¬ 

the receipt of tbe weapons by 
tioner at Hespet were respectively ^ 
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!May, 10th June, 13th August and 26th 
August, and suggests that the presuoip- 
Miion is that he must have exported them 
io Hyderabad shortly after those dates 
of receipt. Prima facie', therefore, he 
exported them on different dates and the 
four acts cannot in any sense be said to 
have been committed in one transaction, 
’nor am I asked to conclude that even 
any two of the weapons were exported 
together, so as perhaps to make three 
:sets of offences within the meaning of 
S. 234 (l), Criminal P. C. It certainly 
lay on the prosecution to show that the 
terms of that section were complied with 
when asking the Court to entertain a 
complaint of these four acts of exporta¬ 
tion. It has not been contended that 
all four acts constituted one “offence” 
as that word is used in the section. 


The further question then arises as tc 
the legal effect of non-compliance with 
S. 234, Criminal P. C. That has now 
I think, been set at rest by the Privy 
iCouncil judgment in Subramaana Iyer 
iy. Emperor (L), which decides that 
nt 18 not merely an irregularity which 
vitiates the trial. This ruling is in nc 
manner affected by the later Privy 
Council case AbdulBahmany. Emperor 
\2), which relates to the reading over ol 
witnesses’ depositions and distinguishes 
the earlier case. Instances in whicl 
Siihramanya Iyer v. Emperor (1) ha- 
been followed by Indian Courts are sup 
j)lie3 by Virupanii Gowd v. Emperor (3 
ithough it does nob actually cite the cas( 
Tepanidhi Gobinda Chandra v. Empero\ 

(4). 

, I have accordingly no alternative but 
^to set aside the conviction on these 
■grounds. The petitioner besides being 
sentenced to six months’ imprisonment 
in the present case, was sentenced to a 
pnor tero oUii. months’ imprisonment 

in C. C. No, 61 oa the file of the First 

Class Magistrate. Hospet. the two sen 
tenees running conseentiTely. I under 
« and that ho has already served ^his 
fiist sentence and 18 now in course oi 
sniTiug his second. Inasmuch as in th 
other case also I hav e found it necessarc 

257=8 8 ., 

' ^ I.a e69=(1915 

<«) 8 Prt. L. 1 . 11=64 I.C. 769=1 Pat 


to set asilo the cOMviobion I tliink there 
aro no grounds for iii bkin;:; any lu»;(;h T 
order in the in’osenfc case. The petitioner 
will, therefore, lie acquittel and set it 
liberty. 

r.R.S./j.M. ('onvicti''>i -s- t 
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•) ACICSON, J. 

Nallaniadaa Chettiar and oj/rers—.Ac¬ 
cused—Petitioners. 


V. 

jBmp^ror—Opposite Party. 

Criminal Revn. No. 825 of 1929, and 
Criminal Revn. Petn. No. 739 of 1929, 
Decided on 19th December 1929, from 
judgment of Joint. Magistrate, Sivakasi. 
in Criminal Appeal No. 25 of 1929. 

Penal Code, S. 424—Removing crop at¬ 
tached by Madras Village Courts is not 
offence under S. 424 since such Court has 
no right to attach it—Madras V'iliage Courts 
Act (I of 1889), S. 52. 

Since a vill.ige Court cannot attach crops 
which are not moveables within the moaning 
of S. 52 by virtue of Madras Gsner.al Clauses 
.-ict and S. 22, 1. P. C., uhere is no fraud in re¬ 
moving such crops so as to sustain a convic¬ 
tion under S, 424.1, P. (J. [P 509 0 2 ] 

S. Narayana Ayyangar — for Peti- 
tioners. 

Public Prosecutor —for the Crown. i 

Order. The eight petitioners have’ 
been fined under S. 424,1. P. C., for re-i 
moving crops attached by the village! 
Court. Under S. 52, Act 1 of 1889, a' 
village Court can only attach move-! 
ables. The definition of moveables must 
by provision of the Madras Generali 
Clauses Act, 1867, be sought for in the 
Penal Code; and under S. 22. moveables 
do not include crops. Therefore, a vil 
lage Court cannot attach crops. The 
petitioners committed no fraud in re¬ 
moving them, and the conviction must 
be cancelled and all the fines be re- 
funded. 


10 causes great: contusion 
in the minds of simple villagers that 
under S. 2 (13), Civil P. C.. moveable 
property includes growing crops, and 
under S 22. I. P. C.. or S. 3 (25-34) 
General Clauses Act, moveable pi-opertv 
does not include growing crons I 

would BQggeat that the legislature make 

It abundantly plain what a village Court 

can do in regard to crops as such Tf 

might at the same time- make l ■ 

what is meant bv “ ^ 

in R * ^P®«onal property” 

in B. 13 of the Act. I,have held that 
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jov^oii.t! |uX'}‘(i)ty includes crops in 
Svndaia \'ahlur v. P- }U Kaickcr (l), 
I'dti ] adiriiu rli:i,‘. it is arguable either 
If tiriil oidv means moveable 
‘IS defined ii; 1. 1'. (i.. moveable should be 
the void f'lnploj od. 

(''m ictions cancclkd. 

'1' A. i. H. l:I27 M.kI. 1U2-'.0 494. 

A. 3. R. 1930 Madras 510 (1) 

PANbALAI, .f. 

Puhlic Pro'^C''iit r -Apiiollant. 

V, 

Pniidarani and iinotht>r — Accused — 
Kcspopdcrit. 

('riininal Appoil No. 043 of 1929, Be- 
' idod on 2Ub January 1930, from ac¬ 
quittal order of Bench Maga., Tiruvarur. 
in Bondi Case No, 403 of 1929 

Madras District Municipalities Act, 
S. 182 ll)--Either owner or occupier of 
pretnises, or both, may be proceeded 
against. 

Tbo only object of 94l82{l) in saying that 
She chairman may roquiru the owner or tho 
')CCii(>ior Co remove oncroacbmenb is to enlarge 
ebe class of persons against whom notice may 
bo sent and not Co restrict it. Either the 
own ’r may b) proceeded against or tho occupier 
or both. There is nothing in tho use of the 
word “ or " in that section which restricts 
the municipality to choosing one out of the 
two persons proceeded against. [P 510 0 2] 

K. S Vaaudevan —for Appellant, 

P. S. liamnohandran aod K, S. DC’ 
aikan —for Respondent. 

Judgment.— This is an appeal by the 
Public Piosecutor against the order 
dated 29tli August 1929 of tho Bench 
Magistrate of Tiruvarur acquitting tho 
vespondanbB respectively the occupier 
and owner of premises within the Mu¬ 
nicipality of Tiruvarur, who were char¬ 
ged at the instance of the municipality 
with having disobeyed a notice under 
S. J82 (1), District Municipalities Act, 
to remove certain alleged encroach¬ 
ments iu front of the said premises. 
The Bench without going into the 
merits of the charge acquitted the res¬ 
pondents upon the ground that under 
S, 182 (l), District Munciipalities Acti 
notice to remove construction or en¬ 
croachment can only be given to 
either tho occupier or the owner but 
not to both. The Bench further held 
that the municipality not having elected 
to proceed against the one or the other 
but having proceeded against both, the 
prosecution case failed. The only ques- 
iion in this appeal is whether this 


view is correct. In mv view ibisnob.i, 
Tho only object of saying that tliej 
chairman may require tho owner or the 
occupier to remove encroachment is to 
enlarge tho cUss of persons against 
whom notice may be sent and not to 
restrict it. Either the owner may be 
proceeded against or the occupier or 
botli. There is nothing in the use of 
thewoid“or” in that section which 
restricts the municipality to choosing 
one out of tho two persons proceeded 
against. The order of acquittal of the 
Bench Magistrate is set aside and the 
case will go back to .them for disposal 
acorrdiug to law. 

p.ii.s /v.s. Order set aside. 
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Kumaraswami Sastri.J 

/1/twawMa - Defendant -Appellant. 


V. 

Amadc Beari and Plaintiffs— 

Resjondonts. 

Second Appeal No. 1605 of 1926, Deci¬ 
ded on 5bh December 1929. from decree 
of Dist. Judge South Kanara, in Appeal 
Suit No. 199 of 1924, 

Mahoraedan Law-3ift*Gift made of Hf*’**' 
tale with remainder to another—Doneet a^®* 
property abtolutely—Wakf deed giving^ pr®* 
pcrly to two minor girU from genaration to 
generation with direction that their descen 
dafit$ or husbands would have no claifo over 
it.—One of the donees dying—Suit ®^ 

husband and son for partition—Wakf a* 
held to be gift deed and heirs entitled ® 


share. . 

Where a gift is made by a Mabomodan o 
life-estate with remainder to another f . 
doQCO takes the property absolutely, 
conditions beiug treated ae void. i.P U 1 

A Wakf deed while giving certain 
to two minor girls recited that the two 6* ^ 
mty oojoy the proper"}- from gonerati n to geo- 
ration according to female descent, 
should not alieoate the property in any ® 
ner, that if any alienations were “ode, » / 
would bo void and that their male 
and their descendants and the husbands o 
female descendants ehall have no 
claim any manner of right in th® 

One of the donees died and bet husbanfl 
her son filed a suit for a partition. 

Held, that the deed was a valid .fio 

which passed to the 

the properties and that the heirs of t“ ^ /i / 
ssd wero entitled to a share in ‘"•-oeinflJl 
258, Foil A.I,R. 1929 P.O. 149 D%st. 

B. Sitarain Rffo—for Appellant. 

K. Y. Adija—ior Respondents. 

Judgment. - This second 
turns on the construction of Ex. 
purports to be a wakf deed givwe 
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iftin property to two minor ^irls. The 
deed Ex. 0 says that the two girls may 
■enjoy the property from generation to 
generation aocording to female descent. 
Then it goes on to state that they should 
perform charities on the anniversary 
days of their ancestors in the house 
situated in the Bagayat of the land and 
that they should not alienate the pro¬ 
perty in any minner and that if any 
•alieoations were mide, they would be 
void. It conclu lei thit thnr mile de¬ 
scendants and their deioendaots and the 
husbands of the female descendants shall 
have no reason to claim any manner of 
right in the property. One of the donee 
died and her husband and her son 
who are the pUintiifs have filed this 
suit for partition. The defence of the 
defendants was that under the wakf 
■deed, the plaintiffs had no right to the 
property presumably on the ground that 
the donee’s husband and the son were 
male hairs. Tha written stitemant af¬ 
firmed that the document was a wakf 
deed and also raised other defences as 
regards moveables and other items of 
property claimed in the plaint. The Dis¬ 
trict Munsiff was of opinion that though 
the deed purports to bo a wakf deed it 
was really a deed of gift. The District 
Judge also was of that opinion. He 
flays, 

Sx. 0 is desccibad ae a wakf deed bn'; It is 
a gift dsod in favonc of tba two sistars. 
That the two Bisters ware required to perform 
Dana, Dbarina eto, does not in any way 
bowthitthay ware not given ab9i>lQte right 
n tha pcoparties. Tne provision in EJt. 0 that 

he properties were to desjjni only in the fe¬ 
male line is certainly opposed to the role of 
Mahomedan Law and is therefore invalid. 

from tin dooamjntary evilenoe 
that the two sisters hid absolute interest in the 

plaint property ani tbit thJ pUintiSe as the 
heirs ol the deoeaeid Athiiaaiina are entitled 
to a share in It", 

Although in the lower Court no ques¬ 
tion was raised as to the plaintiffs not 
beiug eutitlad to anything even assum¬ 
ing that it is a deed of gifti it is 
tended before me that tha plaintiffs 
bfl^e no title because the pro¬ 
vision in the deed of gift that the pro¬ 
perty should descend only in the female 
line is invalid and that beoause of the 
wtriotions in regard to alienations 
they were only entalel to life-interest 
best, Belianoe is placed on Dosa 
” a 1 ^** V. Xantoh Akmid Koya* (1) 

th at the whole traus- 
U) A. L B. l»ie tlod. 649 


action is invnlid, which if prossod, 
would cut at tlio root of the both tlio 
plaintiffs’ and tha defendint's titlo. 
Raference is made to Madura Hindu 
Permanent Fund v. Kanakshi Ammal, 
(2) as suggesting that at least the donoee 
will have a life-interest in the property 
and on the death of ono of the donees, 
the other would got the property. Re¬ 
ference has been mide to Amjad Khan 
V. Ashraf Khan, A. I. R. 1929 P. G. 149 
and it is'argued that the heirs of one of 
the donees under a deed which contains 
invalid clauses as to the remainder would 
not get an absolute estate but would got 
only a life-estate. It is argued that 
this last.decision overrules the several 
previous decisions on the point. It has 
been decided in* numerous oases that 
where a gift is made by a Mahomedan 
of a life-estate with remainder to ano¬ 
ther person tho doneo takes the property 
absolutely, tha further conditions being 
treated as void. 1 miy refer to the de¬ 
cision in Mee'anejami iioiDlhen v. Na{fur 
Meera Labbai, (i) where all tho authori- 
tios are collected. The learned Judges 
observed, 

"Tba life-astate is gri-nfced to Ismail Aioma 
iu coosidaratiou of thj Jliiiar and ab'irs duo 
to h 3 r accordiDg to M*uoiii3dtXQ ao J tho 
ramiindor is granted to Negora Moctauoa in 
cousideratioa of tha shiro du) to him aod the 
releaso of his rights to a shiro in the other 
properties balonging to tha donor. Tho oou- 
vayance of an intorest in remainder or interosts 
in future has bsen frequently hjli to bo invalid 
according to MabomjJAn Liw. Wnore a lUo- 
estate is given with retnainler to anothor 
person, the donee of tho life-estate takes the 
property absolmely’* 

The learned Judges referrad to Gasa- 

maUi/ Jairajbkoy v. Currimbfioi/ Ibra¬ 
him (4) Muhammad Ibra'iin v. Abiul 
Lati/lb), Abiul Karim Khan v. Abdul 
Quaiin Khan (6), Mukammab 3’iah j- 
OJfiuai TruHee of Bengal (J), Bema^ 
V. Bu'den (8l and Abiul Qafur v. 
JduUinkn Malta in his book on the 
Pciniiplas of tha Mohamadan Law 
states thns."—__ 

'Im A I a. 1JJ6 Jill. 4)i 
(3) [igu] 24 M. L. J. 258=*1313 M. W, N, 

871 

(41 [1311] 36 BooC 314=1 a I.O. 225=13 flom, 
' ' £i B 717 • 

( 5 ) [I91ij 87 Bom. 447=17 I. 0. 689=14 
Bom. L. B. 617. 

(6) [19331 3H All. 842= 3 A. L. J. 13l=lOC# 
A. W. N. 25. 

7) [lOOn 46 Oal. 431=21. C. 232. 

8) 17 W. a. 5/7. 

(9/ (lS93d 17 Bom. 1. 
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,1 gift i'subject to a contlUiou 
^u!r fi dcrogiit-'S from the completeness of the 
grant, th'’ condition is void and the gift will 
tal:o effect a-if no condition were attached to 

u. ■ 

Ho give? the following illustration. 

‘ A makes .a gift of a bouse to B during the 
lif.-ofA'. The condition that A shall have 
tils bouse for life is void and B takes an ah- 
S( lute interest in the property as if no condition 
were attached to the gift". 

Tie also refers to Ileclaya 4^0 which 
states 

■'A gift for lif-’ i'nothing but a gift and 5 
condition; and the condition is invalid,” 

. lie also refe; 5 to lloflaya 4F3 which 
states, 

l.'ndcr the H{fi Law a grantee of a life 
es^■^tc takes an ihsohite estate”. 

Similar view is taken by Tyabji in hia 
book on Princirles of Mabomadan 
Law. In para 444, the learned author 
states;' 

“According to Hanafi Law, where a person 
purports to make a‘hiba' and to restrict the 
donee’s rights in the subject of ‘biba’ for his 
life (or lor any other limited period) the 
donee takes an absolute estate, and the subject 
of ‘hlba’ devolves upon the heirs of the donee 
alter bis death”. 

He then refers to cases on the subject. 
It is argued by Mr. Sitaram Rao the 
learned avdocate for appellant that the 
decision in An>jad Khan v. Ashraj Khan, 
A> I. E. 1929 P. C. 149 reverses the cur¬ 
rent of. the authority. In that case it 
WAS held that there was an express 
clause giving the remainder to the heirs 
of the donor on the death of the donee 
and nob merely a case of an invalid limi¬ 
tation being -added. Possibly on that 
ground that decision may be distingui¬ 
shed. Their Lordships also held that 
there was distinct intention of the donor 
t|iab the,estate should go to the heirs 
^ the donor on the termination of the 
life-estate. . The question as to whether 

life estate can be created under Maho- 
La^v was left open. In the 
casq referred tc in Mcerangami v. Nagzir 
Meera t/otibai, (3) and in other cases, 
there does not seem to be any such ex¬ 
press clause. There is merely a- eondi- 
tloa'ad3ed.’ There is of course a clause 
abojib. succession .which is unknown .to 
Mahomedan Law. I am not prepared 
to'hoM .that-the decision fn Amjad Klian 
Y.^Ashri^f Khan. A. I: E. 1929 A C. 149 

overrules the current of the authority 
in the absence of any .definite pronoun¬ 
cement by the Privy Council; 

• i 


Turning to. the deed Ex. C, I doubt 
very much whether the intention of the- 
donors was to give only a life-estate 
tliough they clearly intended to limit 
the power of the donees and to direct 
the succession in a particular way. It 
is not really a case of a gift with an in¬ 
valid eondition as to alienation. As I 
said before, the'ground taken by the' 
defendants in contesting the suit was 
not that the whole document is invalid. 
They proceeded on the footing that it 
was a valid wakf. The question of in* 
validity arose because of the finding of 
both the Courts below that it is really 
a deed of gift though in form of a wakf. I 

Under these circumstances, I do not 
think, though with some hesitation, that 
I should disturb bne decree of the lower 
Court as regards the particular items of 
property in dispute covered by Ex. C. 
The second appeal fails and is dismissed 
with costs. 

P.R.s./v.S. Appeal dismissed. 
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Ramlsam and Cornish.-JJ. 

Aimed Sait and others — Defendants-” 
Appellants. 

v. 

Bank of Mysore Ltd .— PlaintiEE” KO' 
spondent. 

Original Side Appeal No. 41 of 1929’ 
Decided on 22nd January 1930, from ne* 
cree of Kumaraswami Sastriar, J. •0/* 
March 1929. ; 

Contract Act, S. 23 — Contract ultra' 
virea is not neceaaariljr illegal. 

A contract, which is.ultra vires Is not neces 
sarily illegal. ' ’ . 

A Bank lent inoney on mortgage to the ® 
fendant. The memorandum- of associatio 
the Bank prohihitod the Bank from lending 
mortgage, (■' ‘ ' 

Eeld : that the Bank-dould sue to 
contT&ct. Ashhtr.y .Bailiiiay Carriole 

Co.y. fiic;,«|i875',7. H. L. 653. 

Aroiigham il9l4) 398, Dist. V tA>i. 
Australian Saii'king Co. (1869), 3 P. •• o- 
CoUman v. Co^.'wan-(1882), 19 Ch. 
B<nn.52Bel. pn. J.-.r. i . 

' E. Si ■ ^Erishnas^qmi 
Eamesam SrtMtvasfl . 

chari^fot Appejlanf' .. ^ 

C. P: Ba^ds'tv4miJyeT‘- G. N{t 

W -.r. 7:.i- ‘ 

pendents. ,,,1. 
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Judgment, “This is an appeal from 
the judgment of our brother Kumav- 
Bwami Sasbri, J. decreeing a suit by the 
Bank of Mysore based on a mortgage 
deed dated 6th May 1925, for Rs. 
1,00.000. The plaint (para. 6) alleges 
that the defendants paid on the whole 
Rs. 13,67J-2 0 up bo 6th February 1927 
which the plaintiff Bank appropriated 
in a particular manner. The suit is to 
recover the balance. The defendants 
admit the allegations contained in para. 
6 of the plaint but plead that 
■'OD account of the relationship existing bet¬ 
ween them and at their request tbo said Haji 
Sir Ismail Sait his paid to the plaint-lQ the en¬ 
tire amount due on the mortgages referred to 
in the plaint. The actual date of the paym^Dts 
are not known porsoually to these defendants 
but they are informed and believe the same to 
be true that by 3rd March or tberoahouts 
the payments aforesaid by Haji Sir Ismail Sait 
were completed," 

The defendants also pleaded in the 
course of the trial as probabilising the 
above plea of discharge that Haji Sir 
• Ismail Sait had a large sum of money 
amounting nearly bo two lakhs belon¬ 
ging to them in his hands and that the 
payments made by Haji Sir Ismail Sait 
were made out of those funds. A third 
plea which was nob raised either in the 
written statement or in the issues or at 
the trial before the Court below is that 
the memorandum of association of the 
plaintiff Bank prohibits the.Bank from 
lending on mortgage, and the suit tran¬ 
saction is therefore void as being ultra 
vires and is not enforceable at the ins¬ 
tance of the plaintiff. 

The last point will bo taken up first. 
The learned advocate for the appellants 
relied on the decision in A^ihbury Rail¬ 
way Carrage and Iron Co. v. Riche U) 
and the decision in-Sinclair v. Brougham 
(2) which follows it. In the first case it 
was held that a transaction which was 
ultra vires of the company could not be 
enforced against it; in the latter case 
questions of priority arose between the 
outside creditors, the unadvanced shave' 
holders and the depositors of a building 
society formed under the Building Socio" 
ties Act of ld36, the assets being insuffi* 
oiout to pay eff all the claimants and it 
was held that the depositors were not 
entitled to priority over other claimants 
a s the contrac ts of loan ultra vires, 

(1) [1 75] 6 H. L. I> 5 l{s 4 i L. J. Kz. io^=24 

W. R. 79l=3S L. T. 451. 

(3) [1914] A. C. 89ft=fl3 L. J. Ch. 465=30 T. 

L. B. 816=53 S. J. 802=111 L. T. 1. 
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Tho iniostion before us is nob siuiilar 
totlio iiuestioiis raised in those two (ja'-os. 
^ In Brice on tlie Doebiino i)f (Utia 
Vires it was laid down that: 


"property log.il y hy formal traiisf- r or 

couvoyauce truiisforicil t,o a corporiOion is in 
liw duly vested in mich lu rpor-itioti waft ijoi 
einpowori d to acquire siieli property." 

Under the Indian Law a mortgage is 
a transfer of interest in immovablo pro¬ 
perty. Tho case of v. South 

.hifttralian Banking Co. {3} is given as 
an illustiatioD. There tlio transaction 
was ultra vires as it was prohibited by 
tho Ciiarber of the company. Still it 
wa*^ lioid that the company could recover 
and Mr. Brice observed that the reason¬ 
ing applies equally to reality. Another 
case relied o'’. by tho learned advocate 
for tho respondent is in In re, Colt 7 nan. 
Coltma-i V. Coltman (4), in which the 
Court of appeal reversing tho julgment, 
of Fry, J., held that all contracts which 
were ultra viios wero not necessarily 
illegal. This was a case of tho trusteesi 
of a friendly society. In Turner v. 
Bank < f Bombay (5) it was hold by Sir 
Lawrence Jenkins, C. J., and Tyabji, J. 
confirming the judgment of Russel, J. 
that notwithstanding S. 37, Fresidency 
Bauks Act, the Bank was entitled to re- 
lise money lent on equitable mortgages. 
The above mentioned decision in tho 
Aikbury Ry. Carriage and Iron Co. v. 
Riche (1), was referred to by Russel, J, 
and the decision in Ayers v. South Aus¬ 
tralian Banking Co (3), was applied and 
followed by tho leaincd Judges. For 
examples of tho same principle. The 
National Bank of Australia v. Cherry (6) 
and G. E. Hailvay Co. y. Turner (7), 
were also relied on, Russel, J., observes 
that it is unfortunate that the words 

ultra vires’’ should be used to describe 
two classes of cases, namely, those 
which are merely ultra vires and those 
which are also illegal. Following the 
above decisions we think that the Bank 
of Mysore is entitled to sue. It is un¬ 
necessary to describe what exact posi¬ 
tion the Hank occupies with reference 
to Sir Haji Ismail Sait on the facts of 


the ca se, that is , _^ebher the Bank is a 

(3) [lfl69j 3 P. 0*. 5 H=7 Moore P. C. (q~7 ) 
43.=19W, B. 860=40 L. J. P. 0. 22. ‘ 

(4) [iMiJ 19. h. D. 04=51 L. J. Ch. 3=.30 
W. R. 342=45 I. T. 892. 

R- 803. 

(6) [1869] 3 P. 0. 299. 

lU l1-'73j 8 uu. Ill,=42 L. J. Cb. 88=21 W. 
R, 163=27 L. T. 697, 
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1 Of a ti a^too or an agent of 

• iii init.lisclo> 0 (l pritu'i[,.l or does not ac- 
cupy any of those positions. (The iudg- 
raent tlion oh-sciisscd tho evidonco and 
ooiu'ludfd:) On a proper roiding of 
Mio doniinentaiy and oral ovidonco in 
tlio ca^e it is clear that the defendants’ 
plra of discharge must be found against. 
Agrooing with the trial Judge we dis- 
inis.s the appeal with taxed co<t5. e 
oortify for two counecls. 

>.N./r.K, Appeal (lismi'>seA. ’ 
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Full Bench 


Kr:JAKA.^\VAMI S.VSTIU, CUIU.ENVLN* 

ANL> Walsh, JJ. 

Jialaroju C/icfLvjr—Tetitioner. 


V. 

MasHaTfiaui Pilini and others —Hes* 
Xiondents. 

Civil Rovu. Petn. No. 1762 of 1929, 
Decided on Otli November 1929, against 
order of Sm. C. C. Judge, TricbiuopolyL 
D/- 9bh Decomber 1926. 

si< Civil P. C., O. 38. R,9— Upon dismissal 
of suit attachment before judgment neces- 
sarily ceases: A. /. R. l'J-28 Mad. 910=111 I.C. 
887, Ovfrrnlfd. 

Upon the dismissal of a suit, tlio attachment 
before iudgmont necessarily ceases under 0. 38, 
B, 0, oven though tlia Court did not pass aa 
order withdrawing it : A. I. R. 1921 Mad. lOt, 
Expl. aud IHst.-. A. I. R. 1928 Mad. 078; l-'l 
<Jai 7'-'0; A. L II I'ly’y C'd. U17 ; A. I. R. 1928 
Cal. 231 : 10 /If/. .'508 : A. I. fi. 1'’28 Bom. 545 
and A. I. R. 1927 Rana. 310, Rel. o«.: A. I. R. 
1928 Mad, 940=111 I. C. 887, Overruled. 

[P 520 0 1] 

T, V. Muthukrishna Ayyai —for Peti¬ 
tioner. 

N. S. Vyditjanatko. Ayyar —for Res¬ 
pondent 1. 

Walsh, J. In this case the pro¬ 
perty of the judgment-debtor had been 
attached before judgment. After the 
attachment the suit, was dismissed 
but no order was passed by the Court 
releasing the attachment. In ap¬ 
peal, the suit was decreed. The decree- 
holder sought to bring the property to 
sale on the strength of the attachment 
before judgment. The person who had 
purchased the propeity from the judg¬ 
ment-debtor after the attachment before 
judgment intervened with a claim. The 
learned District Munsif was of opinion 
that the attachment before judgment 
was not subsisting. The execution pelii- 
tion was accordingly dismissed. The 
decree-holder appealed to the Subordi¬ 


nate Judge who held that tbo attach- 
ment subsisted. Against this an appeal 
was filed which was allowed to bo 
treated as a civil revision petition. It 
came up before Jackson, J., Nvho referred 
the question to a Pull Bench whether, 
upon the dismissal of the suit, the at- 
tachment before judgment necessarily 
ceases under 0. 38, R. 9, Civil P. C., or 
whether that rule merely permits an 
application to be followed by the order 
of the Court. He points out that it has 
been held in Seetliai Ainmal\. Nara- 
yana Aiyangar (L), Abdtd Eahman v. 
Aviir Sharif {2), RamChand-^. Pitam 
Mai (3) and Maneckjee v. Cheltyar 
Firm (4) that the attachment coises but 
that the opposite view that the Court's 
order is necessary is supported by Nawa- 
giri Ammal v. Muthv, Velappa Goundan 
(5), Uasappa Pillai v. Dcraiswami Bed- 
diar (6) and a remark obiter by Wallace 
J., in Meuyappa Chettiar v. Chidam- 
laram Chettiar (7), at p. 515 of 47 Mad. 

Wo may perhaps here notice the rea¬ 
sons given by the Subordinate Judge 
for his conclusion. The learned Sub¬ 
ordinate Judge says that the view of the 
Madras High Court in Meyyappa Chet’ 
tiar's case (7), is in conflict with Abdul 
Rahmans case (2), (the reference to 
Abdul Ralnnan’s case (2) in his judg¬ 
ment appears to be a mistake) bub he 
is incorrect in saying so. As will be 
pointed out below, the question in Mey- 
yappa Chettiar's case (7), was differ¬ 
ent. Two of the Judges speoiffcally 
mentioned the present question obiter, 
Ram'^sam and Wallace, JJ., taking dif¬ 
ferent views. So also the learned Sub¬ 
ordinate Judge is wrong in his inference 
from the statement of Phillip®, J-, el* 
p 1043 of the i.I. R. 1925 Mad. 

“Im.ayal«o add tb it, in theopiaion of tae 
Judges forming the Full B-jneh io 
Chettiar v Chidamharam Chetiiyar ("I- * 
tachment befon* judgment continues^io • 
unsil it 'S put an end to by the Court.’ 

This is the same Full Bench 
Me'iyappa Chettiar's case (7), and t 6 
suit had nob been dismissed bat decreed- 
The majority of the Full Bench be 
that tliH attachment which therefore r^ 


(1) A I. R. 1928 Mid 97fi. n w 

( A [1918] Cal. 780=14 I. 0. 229=22 0. »• 

(31 [18^3] id All. 50‘={1^88) A W. N. 195. 
(4) A. 1. R. 19^7 Rang. 310=5 Rang. 492. 
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6) A. I. R. 1925 Mad. 1041. , ^ 

7) A. I. R. 1924 Mad. 494=47 Had. 403 
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raainad in force was the same atbach- 
imenb under whicli the execution pvo- 
-ceedings were taken and therefore, on 
'default of the decree-holder in execution 
;,liroceedings, lapsed under 0. 21, R. 57. 
iThe argument which tho Subordinate 
Judge deduces from R. 11 was argued in 
Abdul Rahman’s cfisQ {2), at p. 784, and 
■was rejected. His final argument drawn 
from a claim petition has also been con- 
'siderod in Pratap Chandra v. Sarat 
^Chandra (8), pd distinguished. The 
learned Subordinate Judge says ; 

whsn a claim is allowed aa attachment in 
^xecuviou is withdrawn. What happens when 
a claimaut fails in the regular suit ? Is not 
the attachment revived 

In Protap Chandra's case (8). in which 
fit was held that such an attachment 
was revived, Mookerjee, J., has distinct- 
iy distinguished that case from one 
wnere the suit has been dismissed and 
where therefore the attachment should 
iiave been withdrawn by the Court 
under 0. 38, R. 9, Mookerji, J., says at 
5).^547 (of 25 G. 17. N.): 

We are aot unmindful that % different rule 
has been adopted with regard to attachments 
Jefore judgment. There tho view has prevailed 
vhat it is obligatory upon the Court to with¬ 
draw an attachment before judgmaut upon the 
disinis8.ll of tho suit, aod tho Toversal of tho 
juageneotof dismissal on appoal does not ope* 
rate to revive an attachmont which has beor* 
cancelled- as explained in the case of 
<-ama v. Meherban (9),this result follows from 
the provisions of 0. 38, R. 9, which directs 
the withdrawal of attaebrnent on dismissal 
of the suit and contaios no provision which 
inakes such withdrawal temporary and lia* 
ble to be vacated on reversal of the decree 
of dismissal; in other words, 0. 33, R. 9. con¬ 
tains no provision corresponding to 0. !2l, 
■R, 63, which makes the order in the claim 
case and the release‘from attachment there¬ 
upon subject to the result of a regular suit. 
Coosequeutly, inacas) of attachment before 
judgment, the general rule applies that a re¬ 
vival of execution proceedings does not operate 
a revival of the attachment so as to pre¬ 
judice the lights of strangers who have in the 
interval acquired a title to the property 

Order 38, R. 9, reads thus; 

before judgmeot. the Court shall order the 
attachment to be withdrawn when tho defen¬ 
dant furnishes the seourity required, together 
with security for the costs of the attachment 
or when the suit is dismissed." 

As regards authority on the point, 

until the remark which is obiter by 

Wallace, J. in Ucyyappa Chettiar's case 

vJ the matter had never come before 

^is Court and the decision in Ramagiri 

A. L R. l^l CaOoi. ' ■ 

W [19UJ13C. L. J. 243 = 


»1 


Madras ;jLj 

{;.) ifl |],0 y ,- 

sent in a ilcoido'l case from a- view 
wliicli has ! o.'ii (aken consislfiiUy by 
Calcutta beginning with Aidn! 
case (2) followed in Hai'c-'.i ('lunrh.i 
Datla V. Jrp Cha Jr.f ,(. /. 

CaU'ntla, 1L17, and in -hi li-.h ('liinuJrn 
V. Har Chandra *iU\). 'Xlic l ittor was 
even a stronger case lor i:'io suit had 
only abated. A dccioo had been j'assf*'! 
in ignoranco of the fact that one of tho 
defendants died. It was set asiile two 
years afterwards but it was held that 
the attachment obtained before judg- 
ments ceased with the abatement of tlie 
suit. In Hamchandra v. Pitam (3), it 
was held that an attaclimenfi obtained 
before judgment ceased with the dis¬ 
missal of the suit even though tho 
Court failed to pass an order. In 
Chiiida v, Chhaaanlal (LI) it was hold 
that an attacliment obtained before 
judgment must be considered to have 
bean withdrawn wlion tho suits were 
dismissed. On similar linos i.s the de¬ 
cision in Mancckjce v. Chcltyar Firm 
(4) which held that when security is 
given to obtain removal of attachment 
before judgment under 0. 38, Civil R. C., 
the liability of the surety ceases as 
soon as the suit is dismissed in the first 
Court. There is theieforea consensus 
of opinion in Calcutta, Allahabad and 
Bombay that an attachment before judg¬ 
ment ceases when the suit is dismissed, 
evon though no formal order lie passed, 
and that a decree being obtained in 
appeal does net- ipso facto revive it. 
Against this, there is only tho decision 
in Narnayiri Aiiviial's case (5) by a 
Bench of two Judges, Devadoss and 
Phillips. JJ. which lias not been fol¬ 
lowed in the later case in Seethai Am- 
mal V. Naraya a (l). Tho consensus of 
authority therefore is very much in 
favour of tho view that an attachment 
before judgment ceases automatically 
when the suit is dismissed, and where 
the matter is one of procedure and uni¬ 
formity is desirable, it would require 
strong reasons to hold that this con¬ 
sensus of authority is wrong. 

Turning to the Madras cases in ques¬ 
tion, Uauyappa GhcUiar’s case (7) de- 
cided a different point, namely, that, 
whore property had been attached be- 
fore judgment and a decree given and 

(10) A. I. R. 1928 Cal. 234. 
fll) A. I. R. 1923 Bom. 545, 
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i;i execution proceoilings, 

ijwing to the (lecroe-holder's default 
the ex-i-ftion petition is dismissed, the 
attajivn'nt aUo ceases under 0. 21, 
Pi. [)7 t i:it is to say, that when the 
atfaCiment automitieally ceases under 
0,21. P. 57. the decree-holder cannot 
fall back cn the attichinenb made be¬ 
fore judgment and daim that it still 
exists. There was nothing in that de¬ 
cision affecting the present (jue^tion. 
But some of the learned Judges made 
remarks obiter on the point. SohvVal)e, 

C. J remarks at p. 491: 

“ If th-'m\:t 2 r w re r.-s ii)*;egrA, Ishoull 
without bentiitioa be proparod to hold thit 
th'j attachme-nt before judgment last*? until 
tho Court puts ail end to it by an order to 
that effect, or until it is otherwise brought to 
an end by reason ol any of the provisions of 
0. 3S, but that it cannot by implication be 
brought to an end by an order under 0. 21, 
H. 57.” 

In so far as there is anything in this 
remark that bears on the preseot ques¬ 
tion, it would rather support the view 
that tho attachment before judgment 
comes to an end automatically with the 
dismissal of the suit even though the 

Court passes no order, for the words: 

” until tho Court puts in end to it by an 
ordtf to th.^t effect, or until it is othorwis* 
brought to an I'nd by roasoa of any of the 
provisions of 0 3d.'' 

might he held to contemplate that the 
attachment can come to an end under 
some provison of 0. 3tt without an order 
of Court. However, the remark was 
probably made without auy reference 
to this matter but merely in connexion 
with the question then referred to the 
Bench to which the remark is equally 
apposite. Ramesam, J. at p. 509 states: 

” 1 do not feel it Docessary to discuss the 
interpretation of 0. 38, K. 9. I agree with tho 
decisions in flam Chand v. Pita7n Mai (3) and 
Aid il Rahuian v. Amin Sharif (2) that when 
a suit is dismissed, tbs attachment before 
judgment terminates without an order of the 
Oouit. But even if the opposite view ia the 
coriect view, I do not think this has any be¬ 
aring on tho construction of 0. 21, B. 57.” 

Wallace, J. at p. 515 says: 

“ Taking 0. 38, Civil P. C., as it stands, it 
seems to me clear from the wording of K. 9 
that an att.icbment before judgment only 
comes to an end by a formal order of the Court 
withdrawing it. This is. in my opinion, the 
correct way of interpreting B. 9, which applies 
to cases when the security demandei has 
been furuishid, or where the suit has been 
dismissed. R. G (2) clinibes this interpreta¬ 
tion. It requires that even in the case of a 
conditional att-ichmeut before judgment, a 
formal order of withdrawal is necessary to 
raise the attachment. Much more must it be 


noces'iry for raising a final atiachraeut, into 
which the conditional attachment has been 
converted. \o doubt the rulings in Ram 
(.'hmd V. Vi*an: Mnl (3) and dbdul Rah- 
711 ni V. Sharif (2) are contrary to this 

vi-jw, but for reasons given, I must disagree 
with tbeiD.” 


The other two Judges express no opi¬ 
nion on the point. As regards the ar¬ 
gument of Wallace, J., drawn fromi 
R. 6 (2), that rule runs as follows: 

” Wli ire the defend ant show? such causaor 
furnishes the required security and the pro¬ 
perty specified or any portion of it has been 
.attachod, th-J Court sb.ali order the a^tacbinent 
to-bs withdrawn, or make such other order as 
it thinks fit.” 


The question whether, if the Courts 
while accepting such cause shown by 
the defendant or accepting the required 
security, does not make an order with¬ 
drawing the abtachm'^nt, the attach¬ 
ment automatically ceases, is precisely 
the same question which arises on failore 
to make such an order under R. 9 and 
therefore it is dilhcult to see how R. i> 
can help in interpreting the metoing 
of R. 9. Two facts, however, may 
noted which might distinguish it bub in 
a direction opposed to the argument of 
Wallace, J. The initiation of procee¬ 
dings to get the abbaehmeDt set aside 
under R. 6 (2) rests with the defendant 
and it might perhaps be argued that he 
is therefore bound to see that the Cour 
passes the proper order withdrawing 
the attachment. It may further ^ 
noticed thh-b the Court has an alterna¬ 
tive “** or make such other order as i 
thinks fit.” We have nob to decide m 
the present reference what j 
of the failure of the Court to 
an attachment order under ® ^ ^" 
The authority of 5 Rangoon ^92 
ted above is against the view 
mere failure to pass such an order 
continue the attachment, but R. 9 J 
an obligation on the Court m ®P 
dently of anv action by the par y . , 
allows the Court no alternative, 
distinguishes it from R. 6 (2). 

Coming now to 

Muthuvelappa Goundan (5I whic 
only case in this or any other 
to which we have been referred, 
holds that the attachment is 
drawn unless there is a ^ jbe 

wo find that that was a u ^nd 

suit had been dismissed for de j 

restored to file. While ^goce 
whether that could make any 
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in tho principle, and this seems to bo 
the view ol Phillips, J. in that case, tho 
)thei‘ learned Judge, Devadoss. J. ap- 
oeavs in his judgment to lay some im- 
porbanco on it. He says: 

“ In my view tho flismissxl of a suit docs 
not amount to tho withdrawil of tlm attach¬ 
ment boforo jurlgincnt and, if tho or lor of dis¬ 
missal is set aside on appovl and a doctc<- is 
passed in favour of tho plaintift, tho attach¬ 
ment before judgment would enure for his 
'bonofit. Herein this case, the suit was dis¬ 
missed for default of plaintifT’s appearance and 
•was restored by tho Court. The restoration of 
suit under 0. 0, R. 9, Civil P. C., stands on a 
slightlv diOorent footing from tho order of tho 
appellate Court rovers ng tho dismissal of tho 
suit. A Court may dismiss a suit for default 
and may restore it to file on proper cause being 
•shown in tho course of the same day. It would 
work great hardship if it be hold that in such 
a case the aUachme.it before judgment ceased 
to have force because the suit was off the file 
•for a few hours.” 

In giving the reasons for his decision, 
'the learned Judge says: 

“AeRoonas a suit is dismissed the person 
:agaio8t whom an order for attachment was 
Tn-*do has simply to apply to the Court fir 
withdrawing tho order. The application may 
be oral or in writing and the Court, when 
•such an application is made, is bound to 
.grant it unless there are circnmjtances 
which would justify posjponing the grant¬ 
ing of the player or refusing it. When a 
.party does not chonse to avail himself of a 
remedy which tho law gives him, Courts are 
not justified in giving him the remedy which, 
owing to his carelessness or negligence, ho 
■doea not choose to ask. If a garnishee pays 
■fche amount duo from him into Court, can he 
withdraw tho amount without au order of Court 
■by reason of the dismissal of the suit? If 
.moveable properties or uogf'ti.vblo instraments 
attached are in the custody of tho Court, the 
dismissal of the suit in which the attachment 
'Was made would not place the person from 
'whom tho moveables or negotiable instruments 
wore taken in po38'ssion of them. Such a ptr- 
raon will have to apply bo i h i Court for getting 
•them back. I do not see why a different rule 
•should be hold to apply when property attach¬ 
ed, whether moveable or immovable, is not in 
'.Abo actual custody of the Court.” 

We are uoable to agree with the lear- 
tied Judge that 0. 38, R. 9, throws any 
burden upon the defendant whose pro- 
,perty is attached to apply to the Court 
to withdraw the attachment order The 
•duty is one thrown directly on the Court 
land no application from a party is ne- 
^jessary. As regards tho second argu¬ 
ment, it may be noticed that Devadoss, 
J„ draws a distinction between attached 
.property which is in the actual custody 
the Court and attached property 
•which is not. Before us it has been 
- s^rgued that all property attached, whe¬ 


ther movciil'lo or imniovaMo, is in tho 
custody of l.lio Court and th-il. tiicroforo 
it cannot l>o I'oloased from attacltmoni 
without an order of Court. Ko doul.t 
in a gciioral all liropovty attached 

is in cusboilia loi^i'^. hut tho nature of 
tho custody inav ho very ditforont. It 
is argiioi for ro'^poudi'nt'-; that Foi’in 
No. 7, App. F—Abtaclircc it h.-foro judg¬ 
ment on proof of failure to furiii'-di .'Ocu- 
rity (0. 33, R, G)—runs: 

“These are to commari'l you to a't v. h . . 

. . the pripecty of the said .... ;oi'l 
keep the s»me imd'i sifeaii'l secure custody 
until the further order of the Court. ’ 

This form, however, seems cloarly to 
refer to attachment of moveible property 
for 0. 38, R. 7, says distinctly 

“Save as otherwise expressly provided, tho 
attachramb shall bo lU'ada iu the miunev pro¬ 
vided for the attvehmentoi prop-erty in execu¬ 
tion of a decree.’’ 

Now if we turn to tlie form of attach¬ 
ment of immovable propenty in^oxecu- 
bion of a decree, we find Form No, 54, 

B, which says; 

(Defendant) 

. . . • you are hereby prohibited 

ao*d restrained, until the further order of this 
Court, from transferring or chargiug the pro¬ 
perty specified in the schedule hereunto annex¬ 
ed, by sale, gift or otherwise, and that » 1 
sons be. and tbit they are hereby, prohibited 
from receiving the same by purohaso, gift or 

otherwise." .i t i.u 

In certain respects it is clear that the 

custody of moveable property brought bo 
Court and of immovable property at¬ 
tached under Form No. 24, of App. R. 
is dissimilar. The Court is under no 
obligation to protect, nor is it responsi¬ 
ble for, immovable property attached 
under Form No. 24, whereas if the pio- 
perty is brought to the Court, it would 
certainly be responsible for tho loss, 
theft or damage of such property; and 
whether or not a suit could be biought 
against Government for such loss, it is 
certain that the Court olliflials would bo 
held departmentally responsible. Whe¬ 
ther a purely departmental order to hand 
over moveable property the custody of 
which has been taken by the Court would 
be necessary under 0. 38. R. 9, before 
the defendant could remove the property 
is a question which does not arise in the 
present esse and which we do not feel 
bound to discuss. Such an order might 
be necessary to protect the Court officers 
in charge of the property. The attach¬ 
ment would nevertheless, we think, 
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■■ . • illy !:■' \vi- hdvawn by the tliii- 

i;ii" il : Mic . J ti tiic case of iro- 
inovahlo i'r;’|or.y a'.tached. evon this 
■ iilli-.aili.y il'i-s i.o5 .iriso. As regards 
‘lio ar,uM!iiu!il tli.it. in the taso of a suit 
ili^nn-N'c't lur (lelauU aiid restored in the 
lO’U'Coi tiie siino day, it would work 
ii.u'd-;iiii to hold tliat the <attacliment 
judgment ceased to have force, it 
'i< dillicult to seo iiow tliafc can be a 
iiaiilship w!iich the law commands. 
Tlu'ie is much that might be said on the 
other side as to the conseciuences of 
Holding that an attachment continues 
in force after a suit is dismissed. As 
was jtointed out by Mahmood, J., in lO 
A/hilinlad OOb, siicha’i attachment will 
subsist for ever whether tlioro is or not 
an appeal imtil it is expressly with- 
di'awn. As stated above, the reference 
before us dues not deal with a suit dis- 
missed for default and restored to file 
but with one where the decree dismis¬ 
sing the suit is reversed on appeal. To 

say that on a suit being decreed in ap- 
peal all the interlocutory orders passed 
in the course of the .suit are at once 
revived appears to be going too far and 
might lead to serious difliculties. For 


Code, it was bound to pass S'Ome oi-5ei' 
in the matter, Then the next argument- 
noticed by Phillips, J.—and it is per¬ 
haps the most serious one advanced be¬ 
fore us—is the difference in the langu¬ 
age of 0. 21 , R. J57,and0.38, R. 01 , 
O. 21, R. 07, savs: Upon the distnissai 
of such application the attachment shall 
cease.” Phillips J., says: 

‘‘The language in this section is very di0er- 
ent from that in 0. 33, R. 9, but if the Allaha¬ 
bad and Calcutt.% decisions are correct the 
effect of the two soctioas is exactly the samcf 
although the language is so very difleront.” 

This is no doubt an argument thafc 
deserves very serious consideration but. 
we do DO think that it is sufficiently 
strong to induce us to depart from 
consensus of opinion of all the Courts 
which have taken the latter view. Then, 
the learned Judge says: 

‘‘UaderO. 9, R 9, when an applicalioQ ie 
made to set aside the dismissil of a suit for 
non-app3aEance of the plaintiff the Coact shall’ 
make an order setting aside the dismissal. 
That order of dlstnissil hiving baen set aside,, 
the suit remains as it was on the day that it' 
was dismissed and all proceedings taken up to 
that date must bo deemed to be io force, wben 
the dismissil is set aside, and in my opinion 
all interlocutory orders would ba ravived oa. 
the setting aside of the dismissal. SimiUtlyr 


instance, a tomporary injunction might 
he granted against tho defendant, .siy, 
prohibiting the manuf.acture and sale of 
certain goods pending the disposal of 
tho suit. If the suit vvero to bo dismis¬ 
sed and on appeal it were decreed, would 
the defendant he liable to be proceeded 
against if he had continued to manufac¬ 
ture the articles after the suit had been 
dismissed in the first Court? 

Turning to the judgment of Phillips, 
J., he has summarised all the arguments 
that can be used for the contention that 
an attachment does not cease on the 
dismissal of the suit unless a specific 
order is passed by the Court. The first 
is that the words of tho section cpn- 
template an order being passed and 
it has been argued before us that 
there is some distinction in this mat¬ 
ter drawn between Ss. 485 and 488, 
old Code which correspond respectively 
to 0. 38. R. 6 and 0. 38, R. 9 
S. 488, old Code says “the Court shall 
remove the attachment.” This is now 
changed into “the Court shall order the 
attachment to be withdrawn.” We 
doubt whether there is anything in this 
distinction. Even when the Court re. 
moves an attachment under the old 


an order for attacbmeut of propatfcy would also- 
bj revived.” 

As pointed out above, it is too wide a. 
proposition to say that an appellate 
decree per se restores all the interlocu¬ 
tory orders passed in the original suit- 
and there is ample authority for holdings 

that if the Court does pass as the law 

directs, that is, an order under 0. 38,. 
R. 9, withdrawing the attachment when- 
it dismisses the suit, such an attachmflpt^ 
is nob revived by a decree passed in- 
plaintiff’s favour in appeal: (vide Sasi- 
ram v. Meharban (9), which has bee® 
followed in Calcutta and other Courts).- 
Finally Phillips, J. observes: 

"The question of whether when a suit is dis¬ 
missed in the lower Court aud the diamissal ^ 
set aside la appeal the attachment must ba- 
deemed to have continued throughout is 
pact of the question which need not be decided- 
now, but prima facie the result of the failQ^ 
of the Court to pass an order withdrawing th^ 
attachment would appear to be that the attaot" 
ment continues in force.” 

As noted above, the decision of 
learned Judges in this case has not been' 
followed in 1928 Madras Weekly Notes 
710. It has been argued for the respon¬ 
dents that although the Court may b®' 
bound by law to do an act, the party caw 
take advantage of the breach of o 
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ligation if tho Court does not do it. 
Grace v. Glhich (12), is quoted in support 
of this view. That was a case where an 
application for a grand jury was verb¬ 
ally granted by the Judge, but he did 
not sign the order until afterwards. It 
was hold that as he should have signed 
the order at once and as he had not in 
fact done so, it could not be taken -that 
the order had been passed. That case is, 
however, clearly distinguishable on the 
ground that tho Judge was not bound to 
comply with the request to certify that 
the case was one which was proper to be 
tried by special jury. As he had a dis¬ 
cretion in the matter to grant or refuse 
the request, it did not follow that the 
request had been granted if the order 
had not been signed in time. It was 
clearly on the party moving the Judge 
in such a matter to see that he obtained 
a proper order. 

Another case quoted for the respon¬ 
dents, Raj Raghubar Singh v, Jai 
Indra Bahadur Singh (13), is really 
not relevant. It was sought to be argued 
as an authority that where security is 
furnished, it enured even after the suit 
is dismissed. The decision which is one 
of the Privy Council does not support 
this view. Of course the terms of the 
security bond must determine the legal 
result following from the bond. In that 
case the decree-holder furnished security 
for any order that might be passed by 
tho Judicial Commissioner of Oudh. A 
decision was given by the Subordinate 
Judge in favour of the plaintiff. The 
decision of tho Subordinate Judge in 
favour of the plaintiff was confirmed by 
tho Judicial Commissioner. An appeal 
being filed to His Majesty in Council, it 
was referred back to the Court of the 
Judicial Commissioner to ascertain, if 
there was any dispute, how much of the 
property formed part of the-taluqa, and 
how much was the private estate of the 
deceased which would pass to his widow. 
On this remand, the Judicial Commis¬ 
sioner decided that all the villages 
claimed by the widow, except 31, be¬ 
longed to the taluqa and that the snit of 
tho widow must be dismissed except as 
to these 31. The question that arose 
was whether the security enured until 

iia) [1848]4g.U.e06=7 Jur. &7C=12LJ. Q. 

B. 278=8 G. &D. 591. 

(10) A.I.R. 1919 P.O. 55=42 All. 153=:2 O.C. 

212=40 I.A. 228 (P.O.). 


the final onlcr of the Commissioner or 
ceased on his fivsti decroo. Their f.onl- 
ships held tliafc if: onurod until his linaJ 
order. They say : 

“By this Instnuneiib tho ohligors iiiako '.li'Mii- 
solvos liable to tho .viirnint of 1,00,000 a'l 
rifcy for any orJor lli vt iiiifjit Ijo by tli'^ 

Court of tlio .fndb'i.l I'Dimnifsionor, tlio 

first order biif. anv oriler : and ‘dn' iiltimatu 
orders o* tho Jiidioi il Commissioiior wovo tha*. 
of 4bh March 100", di'orc'oint; thit I.Iio oUiin rf 
the widow ho dismissed as to all l-a', a K'W vil¬ 
lages, and that of 50t)i Xovombor lOh:, I 
which, inter alia, the assessni'-ut of tho Mibor- 
dioato .Judge finding tbat tho inosno piTirtis 
amounted to more than of R=. 3,00,000 wan 
afiirmod.” 

This case therefore is no authority for 
the proposition that security eniiroS' 
even after the suit is dismissed. 

On the general principle that the law 
presumes that to have been done w'hich 
it orders to be .done, it appears reason¬ 
able to hold that, when tho Court is en¬ 
joined on dismissal of a suit to pas.s an 
order withdrawing the attachment bub 
fails to do so, that attachment shall bo 
hold to have been withdrawn. If tlic 
Court had any option in the matter, ib 
would be different. B. i), Cl. 3, says ; 

“The Court may also in tho order (tbat is 
the order forsecurity) direct tho conditional 
attachment of the whole or any portion of the 
property so specified.” 

and R. 6 (l) provides : 

“Where the dL-fendant fails to show cause 
why ho should not furnish security, or fails to- 
furnish the security required, within tho time 
fixed by the Court, the Court may order that 
the property specified, or such portion theroot 
as appears sufficient to satisfj- any decree whiob. 
may be passed in tho suit, bo attached.” 

The object therefore of the attach¬ 
ment is to satisfy any decree which may 
be passed in the suit ; and if this is road 
with 0. 9, ib seems clear that so far as 
this attachment is concerned, the decree 
passed in the suit is the decree passed 
by the trial Court and nob tho appellate 
decree. If ib were the decree which 
might be passed in appeal, there would, 
be no reason why the attachment should 
be withdrawn merely because the suit is. 
dismissed by the trial Court and still 
less would there bo any reason for mak¬ 
ing it compulsory for the Court to with¬ 
draw such an attachment. Evidently 
therefore the attachment is for a purposo- 
which depends on the decree of the trial 
Court. If the Court decrees the suit, the 
attachment will of course continue, but 
if the Court dismisses the suit, the fact 
that it is enjoined to withdraw tho at¬ 
tachment shows tbat the attachment is 
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' nii'le socuri^- for b'le decree 
vi irli iniv l>o pissol in appeil hub for 
t iio decree which may be passed by the 
ti ial Court. Wo see no reason to d«pivt 
from the consensus of opinion of all the 
ottioi Courts which have dealt with this 
<iuesti(»n, ospociallv at it is a matbor of 
pioce'duro. Of the two cases in this 
Court whicii have resulfced in conllicting 
Mocisions, the later is in favour of the 
view hold by the other Courts. 

, Wo would therefore answer tlio ques¬ 
tion as follows : 

I Cpou the disiiiis^al of a suit, the at- 
•tachmout before iudgmint necessarily 
ceases under 0. -iSAl 9 even bhouch 
tho Court did not pass an order with- 
drawing it. 

Kumarcswami Sastri J. -I agree. 
Cur^enven. J,—T agree. 

•S.n./r.k. Itcfcrcnce a'inwerc^. 
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Vknkat.\sdbra Rao and 
Mauhavan Nair, JJ. 

iV. li. M. C. L. Somns^undarai!} Chet- 

tiay —Pefcitiouor. 

V. 

V. li, S. .1. 2i. Peria Karuppan Chet- 

iictv and otherf< —Respondents. 

Civil Rovn. Petn. No. 876 of 1929, 
Decided on I3feh December 1929, from 
order of Dist. .Tndge, Coimbatore. D'. 

nth .lannary 1929. in Civil Miac. Appeal 
73 of 1928. 

*(a) ProvinciaUnsoIvencv Act. S. 43— 
Insolvency continue# «*v%n after annulment 
— Annulment can therefore be conditional 
or unconditional. 

Tho annulment of adjudication under 8. 43 

IS moroty a continuation of tlia inaolvencv in 
auoth«r form and it is opon to tho Court to 
pass cither a conditional or unconditional ordor 
otannulmont, [P 522 C 2; P .^23 0 1 ] 

5j{(b) Provincial Insolvency Act. S. 37— 
On annulment under S. 43 veslin? order 
in Official Assignee for benefit of creditors 
IS valid. 

Upon tha annulraont of adjiidicatioa undor 
8. 43 tho Court is oompntont to order under 
S. 37 that the proportv shall vest in tho Ofifioial 

Assignee or anv ether Dirsm fo: the hensfit of 

creditors : Cas# liw discussed. [p 526 C 1] 

A. S. Sampath Ayya iga) —for Peti¬ 
tioner. 

T. M, Krisknastvami Iver and W. Siva^ 
rama Krishna lyer^ht Respondents. 


Ven^atisubbi Rao. J.-The ques¬ 
tion W3 have to decide reUbes to the 
scope and effect of S. 37. Provincial In- 
solvency \ofc (.\ct 5 of 1920). I shall 
brielly s ate the facts. Poriakaruppan, 
the respondent before us. obtained 
a decrojagiinst Mirappa(theinsolvent), 
rie then attached the latter’s properties 
and .brought them to sale. They were 
sold by the Court on 24’;h July 1923 and 
a sum of about Rs. 3,000 was realized. 

In tdie meantime, Somasundaram (the 
petitioner before us) acting by his agent 
Mirada Piliii, presented on 306h June 
1921 an insolvency petition against 
Mirajipa, who, thereupon, was adjudged 
an insilvenb on 6th October 1923. The 
insolvency Court under Ss. 5L anl 52 of 
the Act, direjbed blie proceeds of the • 
sale to be delivered to the Official Re¬ 
ceiver. Poriakaruppan, whose rights 
were thus aff-icted by the order of adju¬ 
dication, filed an appeal against it to the 
High Court. Being advised that tho 
more proper course was to apply to tho 
insolvency Court itself to annul bis deb¬ 
tor’s adjudicabicn, he subsequently on 
9bh March 1926 withdrew his appoil- 
Thereupon, he presented a petition to 
tho insolvency Court for annulling .the 
adjudication of Marappa. He applied on 
two grounds, first, under S. 35 alleging 
that Marappa ought not to have heeu 
adjudged insolvent, as Maruda Pillai 
was not Somasundaram’s authorizefl 
agent; secondly, under 8. 43, on the 
ground, that the debtor had not applied 
for his discharge, within the period spe¬ 
cified in the order of adjudication. The 
learned Subordinate Judge acting under 
8. 43, annulled the adjudication. It may 
be useful to note how this order came 
to ho made. That the adjudication was 
liable to be annulled under 8. 43, was ad¬ 
mitted before the Judge by all the parties 
concerned. ‘Periikaruppa then appears 
to have restricted his application to the 
ground mentioned in that section. The 
Court specially noted in its order: 

“On this ground alone, the adjudica¬ 
tion has to be annulled.” There oiQ 
no doubt, there! ire, that we must pro* 
ceed upon the footing th^t the order o 
annulment was made under 8. 43. A® * 
part of the same order, the Jud^'* direc¬ 
ted, under S. 37, the assets of the inso - 
vent to vest in the Official Receiver 
being distributed among his creditors* 
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Ilj is with this part of the order that wo 
are concerned. Periakaruppan, being 
again disappointed, tiled an appeal to the 
•lower Court. The learned District Judge 
observing that the order under S. 37 
vesting the insolvent’s property in the 
‘Official Receiver was rightly made, dif¬ 
fered from the first Court in regard to 
the meaning and effect of that order. 
The District Judge observed: 

"It appears to me that the assets of tbo iu* 
solvent aftor an orcbr of >id|u iication uador 
3. 37. vest in tbe Oflicial Recnver merely as a 
trustee. TbeOniciil Receiver as it seems to 
me must oierclv bold those ass3ts until tbo in* 

to 

solvent or some other parson proves bis right 
•to receive them,” 

In the result, the District Judge modi¬ 
fied the order of the first Court, by ex. 
punging the direction to the Official Re¬ 
ceiver to distribute the debtor’s assets 
•amongst his creditors. 

Somasundaram ha? filed this Civil 
Bovision Petition attacking tbe order of 
the District Judge. Peri tkaruppan, as 
may be expected, supports the order as 
it revives his right to receive tbe sale- 
proceeds, unaffected by the proceedings 
in insolvency. Tno question is, which 
•of the two views is correct ? 

Section 37 corresponds to an Eng¬ 
lish rule which has been in force at least 
•since the Bankruptcy Act of 1899, To 
•deal with the point raised, one may 
therefore usefully turn to the English 
section, its history and its interpretation 
by the English Courts. There were 
i)hree sootioQS that dealt with annul¬ 
ment o! adjudication in the Bankruptcy 
Act of 1869. S. 28 related to annulments 
consequent on compositiuns or schemes 
•of settlement. 8. 84 referred to orders 
of annulment to be made on failure of 
•creditors to appoint trustee. Then 
there was 8. 8L, the important one, 
which ran thus: 

WhoQOvarany adju<l{c;it{ 0 Q in bankruptcy 
As annulled all salei and dispositions of pro* 
. perty and payments duly mide, and all acts 
theretofore dofle, by the trustee or by any per* 
•eon acting under bis authority, or by the 
-Court, shall be valid, but tbe property of the 
debtor who was adjuiged a bankrupt shall in 
•such case vest in such person as the Court may 
appoint, or in default of any sueb appointment 
revert to tbe bankrupt for all his es'ats or in¬ 
terest tUeroiu upon snob terms and subject to 
<suoh oondtlions, if auy, as tbe Court may da* 
«lare b^ order." 

The Act of 1869 was repealed in toto 

y the Act of 1883. To that, there is 


no special nood nob bo alvoib, as, in this 
respect, its [ii'jvisions answered to those 
in the latt-er Ant ol l',)ll, which ru- 
pealei and vc-cnactcd the provi'us 
statutes. This Act contains two sec¬ 
tions in regard to an annulcnont of a 
bankruptcy. S. 21 (coriesponding to 
S. 23 ol the Act of L8.‘S3) says, that on 
the Court approving a coraiiosition or 
scheme, it may make an or>lor amuilling 
the bankruptcy. This ro oinMus the 
procedure under S. 28 of the Act ol 1869, 
but it is to be observe 1 tliat the [lowor 
given to the Court under S. 81 ol that 
Act, is in exprvss terms applied under 
the present Act to compositions or 
schemes; for Cl. 2, S. 21 runs thus: 

"r the Coui't appeovds tb) compusii; on or 
Ech.)nic, it mvy m«ii3 an order aaaulling the 
bankruptcy and v-'Sting tbo property of the ban¬ 
krupt in him or any such other person as the 
Court may appoint, on such terms, aad subject 
to such conditions, if any, as the Court m.iy 
declare.’’ 

The next sectioa that deals with an¬ 
nulment is S. 29 answering to S. 35 of 
the Act of 1883. It gives power to the 
Court to annul a bankruptcy, whore a 
debtor ought not to have been adjudged 
bankrupt, or, where it is proved that 
his debts are paid in full. Under the 
Act of 1869, such express power had not 
been conferred on the Court, but it was 
nevertneie s held that it could at any 
time, for good reisons annul any ban¬ 
kruptcy in which an adjudication had 
been made. Bacon, C. J. in Ex V. Ash¬ 
worth (1). It may bo noted that in this 
case, as under S. 21, the power conferred 
on the Court by S. 81 of the Act ot 1869 
was expressly applied under this Act 
to annulments made under 8. 29. Cl. 2 of 
that section runs thus: 

"Wherd ah adjudievsion is annulled under 
this section, all s.^les and dispositions of pro¬ 
perty and payments duly mide, and alt acts 
theretofore done, by tbo OtBcial Recr/ivor, 
trustee, or other person acting under thjic 
authority, or by the Court, shall bj vahd, but 
tbo property of the debtor wbo wts adjulged 
baokrapt aball vest iu such person as tbo Court 
may appoint, or iu delault of any such appolut- 
meut, revert to the debtor for all his estate or 
iatereet therein on 8U)h terms and subject :o 
sujb conditions, if any, as thsCjurtmvy dec¬ 
lare by order," 

To sum up, under the Act of 1869, an 
adjudication may be annulled under Ss. 
28 and 84 of that Act, also under the 
general power referred to by Bacou, 
C. J., in Ex. P, Ashworth (L) already 
"Tlf U^4J I’d Eq. 705. 
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cite:. To every suc!\ annulment, S. 81 
01 Urij a')|ilioit irrospective of the 
i^roun l on wliich it was made. The .Act 
of U)[ I followed a dilTerent arrangomont. 
I’wo sections in that Act dealt with an- 
luilrncnts and each of tliern contained a 
•dauso reproducing the terms of S. 81 
"t tho earlier Act. It follows from 
wiiat 1 Iiavc stated 'above that, under 
tne Lnglish Law, an order of annulment 
may either bo absolute or conditional 
irrespectivo of tlio grounds on which 
the annulment is made. 

In regard to the Indian legislation, it 
is unnecessary for my purpose to refer 
to tlio earlier Acts dealing with insol¬ 
vency. J shall, tho'eforo. proceed at 
once bo examine the relevant sections of 
the Act with which we are concerned 
(Act 0 of 1020). 


S. 3G attracts the consequence of 8. 37. 
Then comes S. 39 under a different 
heading which also deals with annul- 
ments. The section, after providing that 
tho order of adjudication shall be an¬ 
nulled, goes on to say that the provisions^ 
of S. 37 shall apply. Similarly, S. 43, 
in yob anotlier group, after saying that 
the order shall be annulled, adds: "the- 
provisions of S. 37 shall apply accord¬ 
ingly.” What is the result ? 

To annulment of every kind, that is,, 
irrespective of tho ground on .which ib¬ 
is made, S. 37 is applicable. The Indian 
Law in thus nob dissimilar to the law in 
England. The grounds of annulmenb- 
may somewhat vary under the two sys¬ 
tems, but the consequences are,'in effect, 
identical. 


There are four sections in tho A( 

winch refer to an annulment of ••adjud 
cation. 

^ (1) Section 35 which says that th 
Court shall annul the adjudicatio 
whore a debtor ought not to have bee 
adjudged insolvent or where his debt 
have been paid in full fcorrespondinc fc 
8. 29 (l). English Act of 19U.)j 

(2) Section 36 which gives the Cour 
pov, or to cancel one of several concur 
rent orders of adjudication. 

(3) Section 39 which enacts that th- 
order of adjudication shall be annullec 
on the Court approving a composition o 
scheme of arrangement (answering 
b. 21 (1), Bankruptcy Act). 

(4) Section 43 which provides infci 
aha, that if the debtor does not appi 
for an order of discharge within a ce 
tain stated period, the order of ajdudic; 
tion shall be annulled. 

Now it becomes necessary to careful! 
follow the arrangement of the seebiot 
m this Act. Ss. 35, 36 and 37 form 
group under the heading “Annulment c 
adjudication.” S. 37, the one with whic 
we are immediately concerned readsbhus 

‘Whare an adiudicaUoa ia aDouIled, a 
Siles and dispositions of property and payment 
aud all acts theretofore done b 
the Court or receiver, shall be valid; but, sut 
ject as aforesaid, the property of the debtor wh 
was adjudged insolvent shall vest in such pec 
son as the Court may appoint, or in default o 
any such appointment, shall revert to the dob 
tor to the extent of his right or interest thcreii 
on such conditions (If any, as the Court may 
by order m writing, deolare.” ^ 

It need hardly be pointed out that 
every annulment made under S. 35 oi 


It is further worthy of note that S. 39, 
which deals with approval of composi¬ 
tions, and S. 43 with failure to apply for 
discharge, both refer in identical berms 
• to the provisions of S. 37. I wish to lay 
stress on this point, for S. 43 makes a. 
departure from the English. Law and we- 
cannot, therefore, look for guidance to* 
English precedents, whereas S. 39, as I 
have already pointed out, has its coun¬ 
terpart in the English Act and there are 
in consequence, decisions of» English 
Courts throwing light on the subject. 
Now then, what do the English case^ 
establish? The law is thus tersely stated 
by Williams in his book on bankruptcy. 

Although in cases where the' anoulment 
on the ground that the adjudication ongo^ 
never to have been made the Court will ia a 
respects try to remit the -bankrupt to his origi 
nal position, yet in cases where the 
is made as it is under S. 21, after the Court 
approved a sehem or composition, a 
auce of tho bankruptcy in another form, • 
rights of and against the bankrupt or tbe per¬ 
son in whom -the bankrupt’s estate becoin 
vested by tho order of thj Court in r®spec» o 
that estate will remain as they were under 
bankruptcy 13th Edn. p. 185.” 

In other words, if the annulm0>^^i 
under S. 39 of our Act is “conbinnftn®® ® j 
the bankruptcy in another form, It fo * 
lows from my analysis of the sections.! 
that tbe same description equally 
good in the case of annulments under • 
43. The contention of Mr. T.M. Krishna-^ 
swami Aiyar is, that with anorderofan 
nulment, the proceellngs in bankruptcy 
close. This is oppossedto authority as ^ 
have shown in my judgment in 
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Pcroji Firm v. Krishnayaa (2) which the 
Ions argument of the learned counsel 
has failed to convince me is wrong. In 
that case, I cited an observition of 
James, [j. J., In Ex Parte Lenard (3) to 
the effect that a certain order was made 
“ in what continued to be a matter of 
bankruptcy. ” Having regard to the 
facts of the present case that is a very 
useful authority but I do not wish to 
refer further to that ruling in this 
judgment. I may note in- passing that 
the words by me in Jethaji Peraji v. 
Krishna])ya{^)^\'& to be found quoted in 
Ex Parte Lenard (3). (The judgment of 
James, h. J., is somewhat differently 
reported in i Ch. Div. 177 la re, Chid- 
ley V. In re, Lenard (3). 

West V. Baker (4) points to the same 
conclusion. The question arose in this 
form whether in a suit by a person in 
whom the bankrupt's estate was vested 
under S. 81 of the Act of 1869 the de¬ 
fendant could plead a set off for un¬ 
liquidated damages which would have 
been proveable had the proceedings in 
bankruptcy continued. In giving effect 
to the plea, Cleasby, B., observes that 
the annulment of bankruptcy ; 

does not take the mattoc oat of the B.vQk* 
ruptcy Acc, 90 as to prevent tho general rulea 
of bankruptcy applying. ” 

Pollock B's observations are even 
more direct : 

“ Before this Act there were two modes of 
proceeding open either to go on under the 
bankruptcy, or to annul the proceedings al¬ 
together, Now, however, there is an inter¬ 
mediate course by which the control of the 
Court is retained and the annulling of tho 
bankruptcy only means that there sh.all be 
no adjudication of bankruptcy in the ordinary 
way but the pcoceediuga shall be moulded ou 
the terms of the oomposition under the direc¬ 
tion of the Court. " 

The question in each case is; is the 
annulment absolute and unconditional 
{Or, is it made subject to stated 
Iterms ? If absolute the bankrupt is 
remitted to bis original position; if 
conditional the bankruptcy continues 
.in another form, according to the cir- 
joumstanoes of the case. 

In Flower v. Lyme Begis Corporation 
(5) the Court having approved the 
composition, made an order annulHng 
the bankruptcy, but did not vest the 

(a) A. 1. R. 1930 iiud. 276=53 Mad. 048. 

(8) [1875] 46 L. J. B. K. 40=1 Oh. D. 177= 
34 W. R 1820=33 L. T. 553. 

(4) [1875] 1 Et. D. 44=45 L, J. Ex. 113=24 
W. R. 277=34 L. T. 103. 

8) [1921] 1 K. B. 488. 


proiserty of tho plaintiff in him or anv 
other porsoii. After tho aniuilmoiff, 
the plaintiff hrought an action to re¬ 
cover a Slim of inonov and it was li-'M 

« 

that upon tho orcUir of annnlnicnt Mic 
right revested in liim and ho was en¬ 
titled to sue for the amount. Tlii.s case 
shows by contrast as Mr. Sampath 
Aiyangar points out, that if tln^ liank- 
ruptcy is unconditionally annullc'l the 
insolvent is remitted back to hisoiit-’i- 
nal position. 

Bailey v. Johnson (6) also a lopts the 
same best. Cockburn, C. J., points out 
that the Court of Bankruptcy in that 
case imposed no condition. Therefore, 
the general provisions of 8. 81 of the 
Act of 1869 has its full effect that is, it 
remits the bankrupt the moment his 
bankruptcy is annulled, bo his original 
powers and rights in respect of his pro¬ 
perty. To the same group of cases be¬ 
longs Crew V. Terr)/ (7). Tho effect of 
the English authorities is thus clear 
and unambiguous on the point. 

Now turning bo the Indian cases, I 
have already referred to Jethaji Peraji 
Firm V. Krii'inai/ya {2), decided by a 
Bench which follows and applies the- 
view of the English Courts. Besides 
Thimmappa v. Devasi Harpal (8) which 
is referred to in Jethaji Peraji v. 
Krishnayiia (2) there are further cases 
which lend support to the petitioner’s- 
contention. In each of them, it is ex¬ 
pressly stated that the object of mak¬ 
ing an order under S. 37 is to protect 
the interests of the creditor : see Roop 
Narain v. King King & Co., A. I. R. 
1926 Lah. 370. Shop Man Lachmi 
Narain v. Bahadur Chand, A.I.H. 1927 
Lah. 914 and Bagiram v. Chananrnal,. 
-4. I. H. 1928 Lah. 453. The last men- 
tioned case is a clear authority ia 
favour of the petitioner. It decided 
that when an order is made vesting the- 
properby in a receiver under S. 37 he 
has the power to sell it and distribute 
the proceeds proportionately amongst 
the creditors. This is the very oppo¬ 
site of what the respondent maintains.. 
The only case which supports his con¬ 
tention is: Arunagiri v. Official Re- 
ceiver'of North Arcot (9). In that there 
is no disc uaaien of the cases or the 

(6) [1871] 7 Ex.‘263=41 L. *J. Ex. 211=20- 
W. R. 1013. 

(7) 12 C. P. D. 403=46 L. J. C. P. 787 

(8) A. I. R. 1929 Mad. 157. 

(9) [1926] M. W. N. 950. 
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} oi!i'- i:;Volvu 1 ;rvl the) flistiii-feion is 
, •i'.'ji'o I hi.-t-.vi-on iincotiditiohil anniil- 
in-Mit - a!i-i ‘h'>- ' nil 1 g subject to stited 
toriU'. With vriy i;rcat rospcc^., [ feel 
. on-'"! lia'.-1 to ilissenti fro'.n that -locision 
hich in my opinion, is oppn-oil to all 
',n!-.]ioi itv. Iioth Mnglish and Indian. 

j-, isof coiii'so 0 |>cn to a Court to 
m ike an unconditional uvdiM’ cl annnl- 
rnnnt. But if, on tho contrary it makes 
an order vostiiiy the ]»roperty in some 
person, how can it jiossilily be con¬ 
tended tliaS tlieve.sting is for tho hone- 
tit of the in'^olvQnt liiinself? That is 
negatived by tho very order for, if it 
is intended to houelit tho b;ankru[)t, the 
Court nneondition illy restores tlie pro¬ 
perty to him. The respondent’s con¬ 
tention loads to an olivious anomalv. 
•Suppose that while annulling tho ad¬ 
judication, the Court as in Jethaji 
Peraji v. KTi'<hna!/tia (2) makes an 
order vesting the property in tho re¬ 
ceiver and directs him to proceed with 
a petition then pending under S. 53 or 
54. Is it to be inferred that tho Court 
took this precaution, for beneliting tho 
debtor and enabling him to dispose 
of the same property over again in 
Iraud of his creditors ? 

I reverse the order of the lower 
Court and allow the petition with costs. 

Madhavan Nair. J. — C. H. P. No. 
876 of 1929.—The facts of this revision 
petition are briefly these; The respon¬ 
deat one Periakaruppan Chotby ob¬ 
tained a decree in 0. S. No. 1991 of 
1921 on the file of the Tiruppur Dis¬ 
trict Munsill’s Court against one Mar- 
arpa. Gounden for Rs. 2,300 with in¬ 
terest and in execution of that decree, 
the properties of the iudgment-dobbor 
wore attached aud sold on 24th July 
1923. A Bum Rs. 3,387-2-0 was rea¬ 
lized by the sale. Meanwhile, on 30th 
June 1921 a petition to adjudicate the 
judgment-dehtor as an insolvent, I. P. 
No. 6L of 1923 had been 6led by the 
appellant through his agent, and he 
was adjudicated as an insolvent on 6bh 
October 1923. Consequent on the in¬ 
solvency proceedings the money rea¬ 
lized in execution and which was not 
allowed to be taken away by the res¬ 
pondent was transferred to the juris¬ 
diction of the insolvency Court and 
became vested in the Official Receiver. 
The respondent preferred an appeal to 
the High Court, C. M. A. No. 108 of 


1924 agiinst the order adjudicating the 
judgment-dobtor as an insolvent that 
was withdrawn on 9bh March 1926 and 
he afterwards presented on 25Dh Feb¬ 
ruary 1927 I. A. No. 115 of 1927 in the 
C lurt of the District Judge of Coimba¬ 
tore under Ss. 35 and 43, Act 5 of 
1920 bo annul the order of aljudica- 
bion. By this date, the time granted 
to the insolvent for obtaining an order 
of discharge ha 1 .long gone by before 
annulling the order of adjudication for 
this reason, the learned Subordinate 
Judge requested the Official Receiver to 
submit a report regarding the adminis¬ 
tration of the insolveub’s estate. He 
roi»oited that : 

“ but for I. A. No. U-5 of 1927 which wis tbsn 
ponding k dividoui would have bcoa distfi* 
buted long ago and in his opinion tbo wtioa 
of the rosponient in filing that pstition 
to S'CUEO a benefit to himself csolasWs of 
other creditors. 

The avoil this result the Offiiial Ra- 

ceiver r -quested the Court thit: 
orders mav be parsed under S. il of the Act 
annulling tho adjudication by di^otiog the 
Official Receiver to make a distribution. 

On the 'ground that the intol* 
vent had nob applied for discharge 
wibhiu the time specified in the order 
of adjudication the learned Subordinate 
Judge annulled his adjudication under 
S. 43 of the Act and in conformity with 
the request of the Official Receiver 
an order under S. 37 directing 

that ; 

“ tne proceeds of the sale eHeotad by Jh® 
cial Receiver before this date will vest , 

OTtcial Receiver who will distribute the a 

amoug.tbo creditors entitled thereto. 

I may here mention that this 
if strictly construed, will not 
within its operation tho amount re 
lized in execution of the g 

decree as the sale under jj 

realized was not effected by the 0 ® 
Receiver, but throughout the 
ings the order has been understoo 
apply to this amount also; this 
be> n denied before us and th® 
has been argued on this basis, 
respondent prefeirod an appeal 
that order to the District Judge \ * 

A. No. 73 of 1928) taking exception 

the direction bo the Official lIjq 

distribute the assets in his hands , 
creditors. The learned District 
upheld his objection and modiuO 
Subordinate Judge’s order : 
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“ by expunging tba'litoohioii to th' Official of the Act. Cl. 1. S. '37 runs as Ul- 
Receiver to distribute the assots^of the ineol* 


Receiver to distribute 
vent amongst bis creditors. ” 

The reasoning of the learned Dis¬ 
trict Judge may be stated in bis own 
words : 

“ There can be uo objection to his ordering 
that the assets should vest in the Official Re¬ 
ceiver. But I must agree with the contention 
of the learned pleader for the respondent that 
S. 87 does not give an insolvency Court power 
to direct the Official Receiver to go on with the 
distribution of the assets among the creditors 
as if the insolvency proceedings were st;ll go¬ 
ing on ... It appears to me that the ass'^ts of 
the insolvent after an order under 8. 37 vest 
in the Official Receiver merely as a trustee. 
The Official Receiver as it seems, to me must 
merely hold these assets until the insolvent or 
some other person proves his right to receive 
them. ” 

This civil revision petition is directed 
against the above order of the learned 
District Judge. Under this order tho 
respondent’s rights as execution cre¬ 
ditor against the insolvent will sur¬ 
vive to him which obviously will not 
be the case if the order of the Sub¬ 
ordinate Judge is upheld. 

It is contended on behalf of the ap¬ 
pellant the petitioning creditor, that 
the learned Subordinate Judge has 
ample jurisdiction under S. 37, Act 5 
of 1920, to pass a conditional order 
vesting the assets of the insolvent in 
tho hands of the Official Receiver for 
the beneht of the creditors, that an 
order annulling the adjudication does 
not necessarily put an end to the juris¬ 
diction of the insolvency Court to deal 
with the insolvent's assets and that 
the order which the learned Subordi¬ 
nate Judge has passed in this case is 
justified both under the terms of S 37 
of the Act and under the decisions of 
this and other Courts including deci¬ 
sions under the English Bankruptcy 
Act. On the other hand the respondent 
contends that an order of annulment 
ipso facto puts an end to insolvency 
proceedings and that the only jurisdic¬ 
tion which the insolvency Court has 
under S. 37 to pass a vesting order is 
to pass such an order simply vesting 
the property of the insolvent in a re¬ 
ceiver or some other person aj pointed 
by the Court merely as a trustpe as 
held by the learned District Judge. 
We have now to examine which of 
these oootentioDS should be accepted. 

I shall first deal with the appellants’ 
argument based on the terms of 8. 37 


of tho Act. Cl. 1, S. 
lows : 

'* Whnro nn iilliiili''itioii 


\i :ili 


sil(?s au'l <>[ i,rni)i'rty nil in\- 

inonfcs ilnlv m i<1.‘ a'nl ill tlv ia'ldfi'ni li' .hr 
by tho Coiift or r ''.'ivi.r. aliill lio vaii‘1 I'Ut. 
subj'ct as aforosai 1. tli" [)v<.p' i'’y of itolt.'.' 
who was a'lj'iil^i'^l iii-i-lvont sh.tll v*a'' 
such person as th’C-jUr' iiu'’a|>|.••)l!!^ i"" '.o 
default of any such aj'i'ninhii'iir. sli ill rev'-it Sm 
tho debtor to tljc .-xtoiit of hi-', nf.li'-or int'-rci' 
therein on such condi'.ious li; air) .i' ;li'. 
Court may by order in writiut; <l el irc. ” 

Wo are concerned only'wilhMio 1'.'- 
tov part of the section. I'niler 
section when an adjudication is 'ir.- 
nuUed the insolvency Court has juris¬ 
diction to pas-^ two kinds of orders re¬ 
garding tlie [iroperty of the insolvent. 
It may pass an order vesting the pro¬ 
perty of the insolvent in such person as 
the Court may api oint or it may pass 
an order which will have tho effect of 
reverting the property to the debtor on 
such conditions (if any) which it may 
by order in writing declare. If at tlio 
time of annulment no vesting order is 
made by the Court or conditions be 
imposed the bankrupt is, subject to any 
prior disposition made by the trustee 
remitted to his original position with 
regard to his rights over the property : 
see Bailey v. Jo'^nwn (6) . see also 
Flower v. Lyie Hcgifi Corporation (5). 
The second kind of order that may be 
passed under the section is obviously 
one to the advantage of the debtor and 
if tho Court’s intention is to benefit 
the debtor it will be evident that the 
other order which the Court will pass 
under S. 37 will be one of this descrip¬ 
tion. An order of this kind has not 
been passed in the present case. It 
will follow from this reasoning that 
the other kind of order which tho Court 
may pass that is, an order vesting the 
property of the debtor in some person 
appointed by the Court can only be an 
order in favour of the creditors, for 
there is no point in passing an order in 
favour of the debtor under this part of 
the section when clearly an order 
of that description can be passed as I 
have pointed out under the second kind 
of order contemplated by tho section. 
The antithesis between the two kinds 
of orders that may be passed under the 
latter part of S. 37 clearly shows that 
the legislature when it gave the Court 
power to make an order vesting the 
property of the debtor in a person ap- 
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ly i!, i'Uenru d tliat tiio assets 
I'f M:o sliciilii 1)0 atliiiinisieiod Ijy 

''Hii a io;son in favour of the cre¬ 
ditors. It is tlioroiorc clear aj>art from 
Mi(| -jia>Moii whether in spite of the an- 
nujrnciit, iiisc-lvcncy I'loctedings conti- 
nn-' ur that under the terms 

'17 (l). u hen thoCotjit annuls the 
adjiHiinabioii it lias ample .iiiris<licbion 
to inako an older vesting the property 
of the insolvent in the liands of the 
receiver oi any other person for dis. 
tribuling the assets in favour of the 
creditors. In this view no oxcei^tion 
can he taken to. the direction to the 
'-Ml'Krial Receiver t>i dislrihutc the assets 
his hands bo the creditors confined 
in the order of the learned Subordinate 

Jiuige. 

ilio same conclusion can be based on 
a less narrow ground. I think S 37 
15 based on tho broad rvinciple that 
though the annulment of insolvency 
j'lits an end to the insolvency proceed¬ 
ings against the insolvent, ‘the Court 
should be held still to have jurisdiction 
over the insolvent's assets to pass the 
necessary orders in favour of the credi. 
tors as otherwiso the insolvent will 
be lioncQted to tho detriment of tho 
crerlitors which is unjust. "Tho juris, 
diction (of tho Court) after the order to 
annul thus stated in Robson's Law 

pp. 676 and 

Cib). 
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It 6 ncls no parallel either in the English 
Eanaruptry Act or in the Prosideacy 
Towns Insolvency Act. It is intended 
as a punishment to the debtor for 
failure to apply for discharge within 
the stipulated time. S. 37 applies 
generally to all the kinds of annulment 
under the Act. Orders annulling ad¬ 
judication under S. 43 have been treated 
as standing on the same footing as 
^•ders under S. 36. In Thimmappa v. 
Vevasi Ear pal ( 8 ), it was held that 
where an adjudication of insolvency has 
been annulled under S. 39, Provl. Ins. 
Act by the Court approving a scheme 
of composition : 

it does liot put an end to the iosolreacy 
proceedings though it puts an end to the insol¬ 
vent s state of insolvency. (Per WallaceJ.)." 

It was accordingly decided in that 
case that a creditor enterd in the 
insolvency schedule may prove his 
debt even after the annulment of 
adjudication under S. 39 and that 
the insolvency Court has jurisdiction 
to enforce any payment it may order to 
be mado to such creditor under the 
scheme of composition even after the 
annulment. This decision was followed 
and the principle enunciated in it was 
applied intlio case of annulment order 
passed under S. 43 of the Act in Jelh&ji 
Peraji Firm v. Erisnnayya (2) decided 
6 y my learned borther and Reilly.’J* 

It was held that in that case on an annul- 


•‘After the b.-vnkruptcy Is annulled fc 
authority of tho Court will survive bo far 

may bo necessary to comploto the acts whi 
were m con.pletf at the date of bhoannulujc 
or lor -.nd to do complete iustico. So also t 
Court has jurisdiction ov.-r the proceedin 
notwithstiMicliug tho annulmeut of bau 
T n ptcy • 


Under tho Provincial Insolvency Act 
annulment may he ordered under four 
Ss. 5, 36 39 and 43. Stated concisely, 
b. 3 j deals with tlie annulment where a 
debtor should not havo beon adjudi 
cated insolvent or where it is proved 
that the debts of the insolvent have 
been paid in full ; S. 36 deals with the 
power of the Court to cancel one of 
concurrent orders of adjudication; S. 39 
deals with annulment as a result of a 
composition or a scheme of arrangement 
approved by the Court, and S. 43 deals 
with annulment on failure to apply for 
discharge. Annulment under S 43 
with which we are concerned in this 
case, IS peculiar to Act 5 of 1920 


menb under S. 43. Provl. Ins. Act owing 
to the insolvent's failure to apply for 
his discharge the insolvency proceed- 
ings did not necessarily come to an end 
and his property did not ipso faolo 
reverb to the insolvent and thit fib® 
Court might) in proper cases vest it in 
the Official Receiver or other person 
provided by S. 37 of the Act. That the 
Court ha« jurisdiction to make an order 
under S. 37 vesting the property of the 
debtor in a receiver for the purpose of 
realisation and distribution amongst his 
creditors was conceded in that case and 
this is specifically referred to by both 
the learned Judges. Decisions of the 
Lahore High Court: see Ronp 
King & Co. (lO) and Shop Jdan LachiAi 
Narnin v. Bahadur Cha-id (ll) oases 
of annulment under S. 43 and 
Ram V. Chanam Mai (12) annulmoo^ 
UDiier S. 39) also show that w hen a^ 

(10) A I. Ry'lPSG Lab. 370. • 

(H) A. I. R. 1927 Lab. 914. 

(12; A. I. R. 1928 Lab. 453. 


>'<1 V. 7.'.7.V-'r (1), flut 
anniilli"! a^ a 
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nulment orders are made under Ss. 39 rel’errod Lo. rj^on a similar i 
.-and 43 of the Act, the Courts havo juris- was detidol in 11 
‘diction under S. 37 to pass orders vesting when baukrnptfv 
the property in a person appointed by 
the Court for the purpose of protecting 
the interest of the creditors which is 
precisely what has been done in this 
•case. The first one of these decisions 
is referred to Tirumala Beddi Chin- 
nappa Reddi v. Kolakula Thomasit 
Beddi (13) (also a case of annulment 
under S. 43) in which it is generally 
stated that the annulment of adjudi¬ 
cation does not necessarily revest the 
property in the debtor as the Court can 
under S. 37 give directions in whom the 
property should vest pending further 
•orders. 

In re, Chidely, in re, Lemnard (3) (a) 
case under the Knglish Bankruptcy Act 
of 1869j, as the head note shows, a 
trader was adjudicated b mkrupt on the 
petition of a creditor who was. under 
an execution in possession of chattels 
belonging to the trader. Under orders 
■of the Court, the bankruptcy was after¬ 
wards annulled, and the property of 
the debtor was assigned by him to the 
«a[n3 person who was trustee in the 
bankruptcy, on trust to secure payment 
of a composition which the majority of 
the creditors had agreed to accept. The 
execution creditor then threatened to 
proceed with his execution. It was 
held that as the assignment had been 
made and the composition had been 
accepted with the approval of the Court 
the Court retained jurisdiction over the 
execution creditor though the bank- 
ruptcy bad been annulled and that the 
chattels were vested in the trustee dig. 
charged from the execution and that 
the creditor ought to bo restrained 
h'om proceeding with the execution. 

The case shows : (see 'Villiams' Bank- 
ruptcy Practice p. 101) that • 

"XSiTtl ■’Lrra”,; 

vIitiaVoMho 

of tho creditors altar thV right? o? 

Sfrt detormino the juciediotion of the 

^urtof baakroptoy to protect the estate from 

orodltoro ptev.ously bound by the bankruptcy ™ 

ibis case cimpletoly supports the con- 
tention of the appellant and was the 

* iS:HJ8 a.a. nelSsTMiJiM —- 
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result of tho comnci'iMon ui'i'K'r S 
the Act of 1st'.',I and tlio 
estate was vosLod in a I’cr-cm n.uni:i1 l.\- 
the order of tho Courl, sncii tias.- 

the property “siiljjo.t to il;.« l i-^ht to 
off debts wiiich would hiv“ h’>'in 
bankruptcy.” 

Those decisions are aut'nui'iu^ ' 
the proposition that: 

“in cases whoiv the ann'din’i'; i-. 
under S.‘21. B'lnkniptcv Act Ihi c":'-' 
ing to S. 2S of tho Act of ISi'.i uni S ;!:i. i'.- vi. 
lusol. Act after the Court Ins approvt;.] i 
scheino or composition, a contiuuiufL* of t!i 
bankruptcy in another form, thi- rights (.i aii'i 
against the bankrupt or the person in whoi.i 
the bankrupt’s estite becoiiris vested l)v rh 
order of the Court in respect of that cst.it ■ will 
remaio as .they were nuder tho haukruptcy” 
(See Williams’ Dinkruptcy Practice, p. iUi.) 

As already pointed out under tho 
Indian Act, annulment orders under 
Ss. 43 and 39 stand on the same footing. 
If annulment under S. 39 is to be con¬ 
sidered as ‘ a continuance of binkruptcy 
in another form” then it follo-.vs that 
the same may be said about annulment 
orders under S. 43. Applying tho prin- 
ciple laid down in tho English decisions, 
lb must be held that Courts in India 
have jurisdiction.under S. 37 to pass 
orders vesting the insolvent’s proporbv 
in the hands of the receiver for the 
protection of the creditors. 

Amongst the cases quoted by the res- 
pondenb m support of his argumonb that 

ho Courb under S. 37 lus no jurisdiction 

to pass au order of the kind in question, 
only two deserve any notice, nameh- 

thu'r''' .decision of 

th s Court by Devadoss and Sundaraan 
p tty, JJ. in Aninaqiri v. Official 
Reenver of North A,-cot (9). ^“he 

unoTtVothe bankruptcy was annulled 

"the d ■'* “°™POi^itiou on 

hint admitted in the 

bankiuptcy and it was resolved that the 

ded back to him. It was held that an 
execution creditor who bad neither 

assented to the oomposition nor proved 

under the bankruptcy could leyy exeou 

had °° '''f P''“PPtty of the debtor which 
had reverted to him on annulmonr ?n 

r.i: 


RA.MANATHATs V. Alagappa 
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,1 ’ h- t > 'the debits prv’ived and 

l in :lt-“ l.itikropticy’ and had ext^'iidad 
t..' ii'-. 'r.ruvabi' uiidor th; bankrup'-cy.” 

At- !u''i case may appear to 

siippoit tlM.'rr.'spondenb ; but when the 
ta-’is are c . uii^nod it will bo seen that 
it d(ii s r,(-t li>' down any principle in- 
< 0 "''i'ienL w ith the pnnciplo of the deci» 
'I' ii'- already lefenod to. It may be ob- 
soiwed tint wh(3n tlio bankruptcy was 
annulled in this ease the proi)erty was 
handed over to tlie bankrupt without 
any condition. This feature distin¬ 
guished this case fia.m the decision in 
111 re, Chidle}/ re, Lenuard (3). This 
destinctiori is thus referred to by 
Denman, J : 

“The ca?o of In re, Chi'Ilfii {Z) which was 
relied upon for tho plaintiff, appears, to mo to 
be no authority in favour of bis contention; for 
that was a case in which the resolution upon 
ainuilinetit was not to “hand back" tho pro* 
pi’rty to the bankrupt, but to vest it in a new 
trut-teo for the benefit of the creditors whose 
duty it was to see the t^nns of tho composition 
carried out ; whereas, in the present case, the 
property was to be at once banded back to the 
bankrupt immedintclv on tho confirmation of 
the scheme, and tho creditors who asssonted to 
the composition agreed that the a (judication 
should be annulled forthwith on tho proinie* 
sory notes for tbc composition and a certain 
sum for costs being paid into the hands of the 
new trustees under the composition.” 

Another noticeable feature of tho case 
is this, that the composition and schomo 
had been entirely confined to debts 
"proved and admitted in the bank¬ 
ruptcy.” Adverting to this feature the 
learned Judge observes : 

“It is uot necessary to decide bow far the 
e.’cccut.ion creditors here might have bcoa 
bound if tho composition and scheme had nob 
boon entirely confined to debts 'proved and 
admitted in tho bankruptcy,” 

In this connexion attention may be 
drawn to the following note which 
appears in Mr. Williams’ book on this 
case: 

It may bo doubted whether under the present 
.Act it would be held, even in tho absence of an 
express vesting order framed to secure the pay¬ 
ment of the composition, that composition, 
accompanied with auimlment of bankrujitcy 
would remit any creditor to his rights prior to 
tho adjudication as was held to he the case iu 
Crew V. Terry {7j especially as this section in 
terms contemplates in some cases a re-adjudi¬ 
cation after the acceptance of tho composition 
which S. 28 did nob; see p. lOl.” 

The decision in Aruuayiri v. Official 
lieceiver, North Arcot (9) is a case exactly 
in point and supporta the respondent 
completely. It was held in that case 
that : 

when an order of 'adjudication has bsen an* 


null'd, tho property of the parson who was 
sought to be adjudicated cannot be distributed 
by the Olficial Keceivet amongst the croditori. 
It must remain in bis ban Is for tho benefit of 
the proposed insolvent debtor.” 

The judgment is a short one and it- 
does not discuss the question with re. 
ference to the decisions having a bearing 
on the point. It has not been referred 
to either in Thimmappa v. Demi 
][i(rpal{S) or Jethaji Peraji v. A>ts/i- 
naiiya (2). With due respect to the 
learned Judges, I am nob able to follow 
this decision. 

In these circumstances both on prin¬ 
ciple and on authority I think the order 
of the learned District Judge expunging 
the direction to the Official Receiver to 
distribute tho assets in bis hands 
amongst the creditors contained in the 
drier of the learned Subordinate Judge 
siiould be set aside. The 0. R. 
allowed with costs. 

P.R.s./j.M. Pcfisiott allou-ed 
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CURGliNVEN. J. 

liamanathan Chetty —Petitioner. 

V. 

Alagappa Chetty and oUeri-" Res¬ 
pondents. 

Civil Rovn. Petn. No. 817 of 1927, 
Decided on 7th November 1929, against 
order of Temporary- Sub-Judge, Deva* 
kotta, D/. 30th June 1927. 

(a) Civil P. C., S. 150 - Suit pending- 

Trantfer of territorial juri»diclion—Tr»n» 
fer order is technically necetiary. , 

In the case of a pending suit a trausier 
territorial jurisdiction will not per se 
a transfer of the suit and technicilly a 
order is necessary : A. J. R. li-28 if®"' 

A. J. It. 192-5 Mad. 117, Rel. on. [P 5"^ V 

(b) Civil P. C., S. llS-Transfer of Wf' 

torial jurisdiction—Trial of pending { 

Court having jurisdiction without j 

order—Irre.;ulartty it merely technical*® 
is not fit subject for revision. _ . » if 

Upon the transfer of territorial jorisdictJO 
a Court having jurisdiction over the p 
where the cause of action in a peodiDS 
arose dealt with it without a formal 
transfer of the suit to its file, the irretnia 
is merely technical ana does 
subject for revision. 

(C) Ci.il P. C., O. 20, R. 15-A 

in a final decree leaving the *^'***‘‘^***|.*ifl]i. 


assets undispoied of is in essence * 
nary decree and the decee is -^i 

and partly preliminary - Civil P. C., S. 

The direction in a final decree 
partnership tnat a p.irtner should ® ,»j 
outstaedings as found in the 
report and account for them to the ^^ 
partners leaves undetermined and ovdi 
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of tbo disttibation of assets and is in cssouco 
a preliminarv decree; and the decree is final as 
regards matters finally decided and preliini* 
nary as regards matters still undisposed of: 
A2 Mad. 296; A. I. li. 1924 Cal. IGO; Dist.-, 35 
All 159, Ref.\ 44 I. C. G71: 19 All 155, App. 

[P 530 0 1, P 531 C 2] 
(d) Civil P. C., O, 20, R. 15—Proceedings 
between preliminary decree and final de¬ 
cree are continuation of suit for carrying 
out directions in the preliminary decree. 

Though the final dtcree is only by way of 
working out in detail the principles laid down 
in the preliminary decree the proceedings 
which take place between the two decrees are 
in the nature of a continuation of the suit for 
the purpose of carrying out the directions con* 
tained in the preliminary decree; (1915) M. IK. 
N. 725; 8 Cal 420; 30 Cal 603; 19 Cal 132 
(F.B.); 22 Cal 425, Approved.; A. I. R. 1928 
Mad. 914; 13 Mad. 230, Disl [P 533 C 1] 
(e) Limitation Act, Art. 181—Application 
in pending case—Art. 181 does not apply. 

Ad application in a pending case is not 
governed by Art. 181 and is in fact not subject 
to any rule of limitation (1915) Af.iK.N. 725; 
App.; i2 Mad. 52; A.I.R.im Mad. 65; (1913) 
M. IK. N. 8G7: A. I. R. 1925 Cal 834 (F.B.); 
A. I. R. 1924 Afad. 695; A. I. R. 1925 Mad. 931; 
A. I. R. 1921 Mad. 124; and 1 Lah. 187, Dist. 

[P 533 C 2] 

C. 8. Venkatachariar—iov Petitioner. 

C. Padmanabha Iyengar — for Res¬ 
pondent. ' 

Judgment.—This revision petition 
is presented against the order of the 
Principal Subordinate Judge of Deva- 
kotta in the following circumstances. 
The suit out of which it arises was in- 
sbituted for dissolution of partnership 
and for accounts in the Court of the 
Subordinate Judge of Ramnad. It was 
transferred to the then existing Tern- 
porai 7 Subordinate Judge of Ramnad 
and he passed a preliminary decree on 
23rd October 1913 dissolving tho partner¬ 
ship from the date of the plaint and 
appointing a commissioner to examine 
and report upon the accounts. The 
commissioner presented his report on 
14th January 1915 and the Temporary 
Subordinate Judge passed a final decree 
on 22nd Match 1915. It is with the 
legal aspect of a passage in this decree 
that we are now concerned. The decree 
contains certain provisions such as 

in a final decree for 
the dissolution of partneilship and then 
occurs the following passage : 

“This Court doth further direct that defen¬ 
dant 1 do take the good outetandinge due to 
the firm ae found in the commieeioner’s reoort 
and that he do account to the other partners 
for the same." 

This is based npon a passage in the 
judgment which says : 
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ho will acvMun: ',h ► iurlncis f.ir 

Ib dppoiirs Irmii tlio coriin 


in the reaIi/:ibion 01 ' tlio .usi’fcs and tho 
settlement of their accounts and accord- 
ingly ho lial to propo-^o to tlm Court 
the appointment of a ici-mcit for this 
purpose, and the Couit dcci led to • iko 
the course abovo-moiition.! 1. ]>c(-,:. 
clanb I appealed against this doci'./t- t; 
the High Court but died before the aji- 
peal was disposed of. Nevertheless, t!io 
above quoted passage was reproduced in 
the appellate decree. So far as we are 
concerned, it is agreed that we may dis¬ 
regard tho appellate decree in this res¬ 
pect and may base ourselves upon the 
terms of the decree dated 22nd March 
1915. No attempt was mado by any 01 
the parties to enforce the direction 
given to defendant L until Ubh October 
1925, when defendant G, son of o.ae of 
the partners, applied to the Additional 
Subordinate Judge of Ramnad at Madura 
to pass a final decree in pursuance of 
that direction. About a year later the 
application was returned by the Addi- 
tional Subordinate Judge on the ground 
that he had no jurisdiction and ib was 
re-presented to the Temporary Subordi- 
Date Judgo of Devakotba. 

I will deal first with an objection, 
Tvhich, howBvsr, has nob boen strongly 
pressed, that the lower Court had no 
jurisdiction to deal with the suit. I 
have said that it was originally dis¬ 
posed of by the Temporary Subordinate 
Judge of Ramnad. That Court was 
abolished on 1st January 1926, two Sub- 
ordinate Judges being attached to the 
Sub-Court of Hamnad at Madura from 
that date. The application now in ques¬ 
tion had been filed before the change 
took place and assuming that the suit 
to which it related was a pending suit, 
it should have been transferred to the 
Ramnad or to the Devakotta Court 
since in tbe case of a pending suit a 
transfer of territorial jurisdiction will 
nob per 90 result in a transfer of the 

GheUtar (1) and Chokkalinga Pillai v 

(2) A. I. R. 1925 Mad. 117 . 
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{'.v-'O wi' Uiiit all suits at 
liiTii: I'JM'iin;; I'elorc tiic Temporary 
Siihortlin I'c of Uainna'.l were ilis- 

tiiliii'-e’l Kinin’i'l aiul Dcva- 

I'oli Mvit i!!.i<mLich tiic j>rcse[it 
.<uit liai! ‘o ail apiio.irances l^een dis- 
{K)S'‘.l o'. T'U siH li order made with 
to i'. S. .’17, Civil ?. C., would 
have siUlic'ieutly provided for any sub- 
se<iuent proceedings if the suit had 
already been disposed of; but if, as J 
proiiose to liold. the suit was still pend¬ 
ing, a transfer order was technically 
DGcessary. Since, however, it has now 
been dealt with hy the Court which bas 
iurisdiction over the place whore the 
cause of action aro^c. and to whose file 
it would certainly have lieen transferred 
if any transfer had been ordered, 1 think 
that the irregularity is no more than 
toclinical ami does not form a fit sub¬ 
ject for revision. 

In the order under consideration the 
learned Suboidinate Judge has given 
reasons for holding that the direction 
in the final decree is of an interlocutory 
tliaracber, that by force of it the suit is 
still pending, and that the application 
which is in its nature an application to 
)>ass a final decree is not subject to the 
law of limitation. He has therefore 
•decided to take the suit on his file and 
proceed with it. This order has been 
attacked on two alternative grounds : 

(1) the direction given to defendant I 
is not in the nature of a preliminary 
decree, but if it is, 

(2) the application is barred under 
Art. 181, Sch. 2, Cim. Act, as having 
been made more than three years from 
the date of the decree. 

It was in point of fact made about 
lOj- years after the trial Court’s decree 
and six years after the High Court’s 
decree. 

It is contended in the first place that 
the Code contemplates only one preli¬ 
minary decree and one final decree, 
whereas what we must refer to iiere as 
the final decree is in fact a composite 
decree, i)arb final and part preliminary; 
so that the preliminary portion would 
require a further final decree to be 
passed. This position cannot, I think, 
be substantiated either by the terms of 
the Code or by any case law. The defi¬ 
nition of “decree” in S. 2 (2) concludes 
with an explanation which says that a 
decree may be partly preliminary and 


partly final; and I can find nothing ini 
the Code repugnant to the notion fciiatl 
more than one preliminary or more thani 
one final decree may be passed. There' 
are some observations of Krishnan, J., 
in Galasam Bivi v. Ahamadsa Bovther 
(d) which deals with the partition suit, 
to the effect that the Code does not 
contemplate more than one preliminary 
decree and one final decree in one suit, 
and that to have two final decrees and 
to call the first one a final decree would 
he a misnomer. Ido not think he in¬ 
tended to say that, where circumstances 
so require, the Court has no jurisdiction 
to pass a composite decree. A sitnation 
rather similar to the present forms the 
subject of some observations by Muker- 
jee, J., at p. 260 (of 38 C. A. /.), ?tary 
Mohan v. Manohar Mnkerji (4). Ho 
svys : 

“It may ba conceded that the legtslatuta 
contemplated that ordiaarily there should ba 
one ptelimiiiary decree and one final dflcraa 
in a suit; the preliminary decree ascertains 
what is to b) done while the final decree states 
the result achieved by means of the prelimr 
nary decree. Bat as observed by Piggott, J., 
in Yokub Ilttasain v. Barat />u/u (5), tbef® 
may be exceptions and the c.tse before us for* 
niahes au iostauco. Here the original suit 
was for the removal of the shebait, for can¬ 
cellation of the jadicial sale and for recovery 
of the trust property. The decree made in tb* 
suit has direotod tho removal of the shebait 
and the caacoIlatioQ of the sale subject to toe 
investigation of accounts to be rendered by toe 
shebait in a snpplementary proceeding, in 

order which has now been made is in esseuc 

a preliminary decree in the 6upplemsD^*'7 
proceeding and will lead up to the final deer 
to be made therein." _, 

There is another Calcutta case Jashod^ 
Dassee v. Upendra Nath (6) where i 
was found necessary to pass 
mentary final decree dealing with t e 
portion undisposed of in the earlier nna 
decree, the suit being one for partition. 

I do not think there can be any serions 
doubt that there is nothing illegaHJ 
passing more than one final decree, an 
in fact Mr. 0. S. Venkatacharwr does 
not go so far as to suggest it. Wha 
does say is that such a course is 
usual that neither the Court , 

parties can be held to have 
it.andsofar.asthe Court is 
he points as an indication of 

(3) [1919] 42 Mad. 296=9 

I. C. 140=(1919) M. W, N. 284. 

(4) A. I. R. 1924 C^\. 160. A. 

(5) [1913] 35 All. 1-59=18 I. 0. 701 

L. J. 120. 

(G) [1918] 44 I. 0. 671. 
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to fc 1 i 0 omission to adjourn to a further 
«date. He supports his argument by 
reference to Daniel’s Chancery Practice, 
8th Edn. Vol. (L) p. 686, where the test 
whether a judgment is interlocutory or 
iinal is said to consist in whether it ad¬ 
journs the consideration of the cause or 
not. Whore there is final judgment, 
liberty to apply may be given without, 
however, altering the final nature of the 
judgment. I do not think, however, that 
inferences derived from Chancery Prac¬ 
tice can be safely applied to procedure in 
India, and it seems to me that no conclu¬ 
sive inference can be drawn from the 
mere circumstance that the Court failed 
to provide any further hearing. We must, 
I think,look to the terms of the decree 
rather than speculate upon the Court’s 
intentions, and ask ourselves what is 
the nature of this part of the so-called 
final decree. The plaint was framed in 
terms customary to a suit of this cha¬ 
racter and asked for the realization and 
•distribution of the assets. Normally 
then the final decree should be such as 
is given in Form No. 22 of App. D to 
the Code of Civil Procedure, providing 
for the distribution of the fund in Court 
which has been realised by the receiver 
■or otherwise. It is quite clear that 
the suit, when it was disposed of by 
the decree on 22nd March 1915, had not 
been brought to its natural end, judged 
by these tests. In the Privy Council 
•case Muhammad Abdul Majid v. Mu¬ 
hammad Abdul Azi.i (7), tiie trial Court 
had originally passed a decree for a 
•declaration and for possession of im¬ 
movable property without deciding the 
•question of mesne profits. About the 
mesne profits,indeed, the decree made no 
I •mention. Even so their Lordships held 
; that the inquiry into mesne profits in 
, the suit should proceed; and the follow¬ 
ing passage deserves quotation: 

The Subotdloate Judge had before him a 
■cafle coneiBtmg of two parks; a question of title 
and an lucidontal question of account depend¬ 
ing largely on the title. It was for the obvious 
. -advantage of ihi parties; and thev proposed 
-that the first should be decided and the second 
' reserved for decision. In point of fact, the 

i trst part has been the subject of successive 

( appeals by the defendant who successfully 
f struggled against the trial of the second part 
/ pending these appeals. If the Code forbade 
i the parties and the Court so to arrange the 
disposal of a law suit, it would be a very 

J ~<7) [1897] 19 All. I55=2rn.^=7 SarTm 
(P.C.). 


.startling tiling. U is n -t iM-otond*) tiiat t!u) 
Coda ontiins ,iny sii'jli [n'l-'lir'itioit." 

These rotiKirk.s 1. think niiii.i' i; 

mutandis to tho present case. .V iioern:’ 
means .something wliioli ’‘cjnclu-ivol;. 
determines” (a phni'^e •<ulj.^titubol foi 
“decides” by the t’ltdo of 1008 ) “the 
rights of the parties. " linio it h is loft 
undetermined and undisposol of tlio 
distribution of assets to ho i-e.ilisoil hy 
defendant j, and the duty of t!i.- (.'oiirt' 
has accordingly not been cmiiplctoli 
discharged. 1 hold, therefore, that upon 
this point the learned Subordinate Judge 
is clearly right. Even were the correct¬ 
ness of his decision less clear, it would 
scarcely be for this Court in revision 
to interfere whore the Court below has 
declared its willingness to conduct tho 
matters outstanding between the parties 
to their final conclusion. 

Orantiug then that the direction to 
defendant I amounts to a preliminary 
decree, it is further contended that 
where, as here, there is no adjournment 
order, further application should liave 
been made wibliin the time prescribed, 
and Art. 181 is said to prescribe that 
time. Whether this is so or not depends, 

I think, on whetlier it is to be held that 
between preliminary and final decree 
the suit is pending because it can hardly 
be contended that an application in a 
pending suit, as we ordinarily use that 
expression, is subject to limitation. Mr. 
Venkatachariar contends that after a 
preliminary decree has been passed tho 
suit is not pending in the sense that tho 
rights of the parties have still to lie 
decided. Before going through some 
of the cases cited for this proposition, I 
will allude bo the specical case of mort¬ 
gage suits. It has no doubt been held 
that ‘application for a decree absolute 
and for a personal decree, under 0. 34, 
Rr. 0 and 6 respectively are 'subject to 
Art. 181: the decree-liolder must apply 
within three years : see Gulasam Bibi 
'v.iAhamadsa Bou'ther (3); M. Venkaliah 
V. B. Venkata Subbiah (8); Bama Veil- 
katasubba Iyer v. Shanmugham Pillai 
(9) and Pell v. Gregory (10). I do not 
think, however, that from those special 
cases a general proposition can be de¬ 
duced, The rules under the Code make 
express provision for such applications 

"IS) A. I. R. 192-2 Mad. 05. " 

( M.W.N. 867=21 I.C. 530. 

(10) A. I. a. 1925 Oal. 834=52 Cal. 323 (P.B.), 
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•v- luty cast upon it 
, , , . , ,, ;!ieuj. The view I 

i‘.lit-in ‘.on pi'cs-jr.u ca^e is that the 
Coni-ii shuuKl itsi.'if liave disposed of the 
ui:, and tnit the Court rather than 
the i'lr^y w\s responsible for further 
:iL'f i'.ri. 

i question of the pendency of 

the -^uic I have been taken through a 
munber of cases under the old Code, 
mainly originating in Madras and Cal¬ 
cutta. There was under that Code no 
such device as a preliminary and a final 
decree for the trial of partnership and 
partition suits, and ditTerent notions 
arose as to when tiio single decree 
should 1)0 passed and how much should 
he loft over for execution, dithculties 
which no doubt gave rise to the intro¬ 
duction of the preliminary and final 
decrees. In Scs/ian v. Rajagopalan {il), 
the decree passed for partition was in 
tlie nature of what we should now call 
a preliminary decree and the remainder 
of the operations had to be done in 
execution. In ylppndwv. Venkata Banga 
iiao (12), on the other hand, the _ view 
taken was that in a partition suit the 
decree should ensue upon the actual 
division. The position was laid down 
in general terms by Bhashyam Ayyan- 
gar, J.,at p. 277 in Mallikarjunala Setti 
V. Lingamurthi Panlulu (13) with re- 
gard to partition suits. He had. of 
coarse, to deal with a single decree, and, 
when iie said that a suit terminates 
only when the decree is fully effectuated 
and that it includes proceedings in 
execution, it may be conceded that the 
terms he used were used in a wider 
sense than we have to employ them 
here. The difficulties which arose in 
dealing with partition suits under the 
old Code are illustrated in Lakslimanan 
Chelty V. Bamanathan Chetly (l4). 
where the learned Judges found it im¬ 
possible to decide what precisely was 
the decree in the suit. These cases, 
however, are not of much assistance 
here. More in point is Srmzvasa Mu- 
dali'w. Bamasicamtj Uudaly (15). In 
that case a compromise decree for parti¬ 
tion had been passed and the question 
arose whether an ap plication for the 


( 11 ) 

(■*12) 

(13) 

(14) 

(15) 


[1890] 13 Mad. 236. 

1908] 18 M.L.J. 23. 

1902] 25 Mad 244=12 M.L.J.>279 (P.B.). 
1903 28 Mad. 127=14 M.L.J. 436. 

1915] M. W. N. 725=30 I. 0. 380=2 M. 
il. W. 693. 


appointment of a commission to work 
out the shares recoverable under it was- 
barred by limitation. This depended 
on whether the application was in 
execution or in the suit. The learned 
Judges held that such an order could 
have been made by the lower Court at 
any time of its own motion as a step in 
tho disposal of the suit, and that there 
could be no question of any bar of 
limitation in connexion with the appli¬ 
cation for it. 

Turning to the Calcutta cases, Kedar- 
noth Dull v. Harra Chan Dutt (16), 
related to a partition, and in 1870 a 
decree was passed directing a commis¬ 
sion to issuo to effect the partition. Fo: 
reasons which I need not go into, no 
effectual steps were taken for over ten 
years, when the plaintiff applied for 
proceedings to continue. He was met 
by a plea of limitation, but Wilson,!., 
held that tho application being one in 
a pending suit, the right to apply was 
a right which accrues from day to dayr 
and, therefore, it was not barred by 
lapse of time. It will be noted that 
this related to a stage in the cause after 
the only decree then provided for by 
the Code had been passed. This case 
was followed by Stephen, J., in 
rendra Kishub Roy v. Khetter Krmto 

Hitler (17). 

In the Full Bench case Puran Chan 
v.Badha Eishen (18). it was held that 
where the decree provided^ that mesn 

profits should be ascertained in 

execution department no rule of linn a- 
tion attached to an application 
certain them. The view taken was 
for that purpose the suit was 9 

pending, and that the Court was boun . 

even without any appiica'tioD, to 
date for the inquiry. There is nothing 
in the Code.” the learned Judges say^^ 

‘•compelling a p3rson having the con 

^hTciuTlo proceed to 

judgment.was followed 

Nath MisserZv. Barinda to 

(19), in regard to an 

suit, and printed with the 
judgment of Prinsep and 'tiori 

to the same effect. It follows __ 


(16) [1882 

(17) [1903 

(18) i:i892 

(19) [1895 


8 0al. 420. 

30 Cal. 609=7 O.W.N. 517. 
19 Cal. 132 (F.B.). 

no 
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that, on the principle underlying these 
decisions, an application for a final 
decree is an application in the suit and 
is not subject to any limitation. 

As regards the position under the 
present Code the petitioner relied 
mainly on the Full Bench case Perumal 
Pillai V. Perumal Chetty (20). The 
-^juestion referred for decision was whe¬ 
ther 0. 22, Rr. 3 and 4, Civil P. C., 
applied to cases of death after the 
passing of the preliminary decree. The 
answer given was that the provisions 
did not apply and that the suit did not 
abate so as to vacate the preliminary 
decree. This question does not strictly 
■concern us, but Mr. Venkatachariar has 
' sought to derive from some observations 
of the learned Chief Justice who deli¬ 
vered the opinion the principle that a 
■suit for all purposes is concluded by the 
preliminary decree. I have been un¬ 
able to discover any such unqualified 
■proposition in the judgment. The prin¬ 
ciple relied upon was that the right of 
action had been determined before the 
I death of the defendant by the passing 
of the preliminary decree and the 
learned Chief Justice went on to say 
that this was so because: 

I 'the final decree ie only by way of working 
out in detail the principles laid down and 
determined in the preliminary decree.” 

It is nowhere said that the proceed¬ 
ings which take place between the two 
decrees are not in the nature of a suit; 
nor of course is it suggested that all-the 
I matters in issue between the parties are 
finally disposed of by the preliminary 
: decree. Indeed it may often happen 
that most of the contentious work has 
.to be dene after a preliminary decree 
has been passed, and has to be settled 
1 by the final decree. It may be observed 
that the learned referring Judges in 
that case assumed that the suit was 
still pending. In the Privy Council 
■case Lackmi Narain Marwari v. BaU 
mahund Marwary (21), cited in this 
judgment, a case which related to a 
dismissal for default of a partition suit 
after the preliminary decree, the simple 
principle laid down is that: 

”after a decree has once been made In a suit, 
ths suit cannot be dismissed unless the decree 
is reversed on appeal. The parties have on 
t he makin g of the decree, acquired rights or 

iao) A. I. R. 1928 Mad. 914=51 Mad. 701 

(P.B.). 

ttl) A. I. R. 1924 P.0.198=4 Pat. 61=811, A. 

821 (P.O.). 


incuirod liabilities wbich are unl. SHor 

until the decree is varied or sot aside.” 

I do not find, therofore, that this ciso 
is authority fer tho I'Vopositio.i lor 
which it is cited. 

It is clear to me that tho suit ceii- 
tinues for some jaii'i os< s at least until 
the final decree; it would indeed he an 
anomaly if any decree could l.o reached 
by proceedings other than a suit. That 
being so, 1 have been shown I'.o autho¬ 
rity for the view that an api'licai ien 
in a pending suit desiring tlie Comb to 
proceed to judgment is governed by any 
rule of limitation. So far as the exam¬ 
ples shown to me go, applications which 
are so governed will be found not to be 
of this character. In Kalyani PiUai v. 
Thiruxenkadamami Ayyanyar (22), the 
application was to bring on record the 
legal representatives of a respondent to 
a Privy Council appeal. Uangamna 
Nayakuralu v. Eamadasappa (23), re¬ 
lated to e.xecutiou. Swaminatha Pillay 
v- Rajagopala Mudaliar (24), was an 
unusual case where a trustee who had 
brought a suit died and application was 
made to transpose a co-trustee defen¬ 
dant as plaintiff. It is difficult to say 
whether in the interval between death 
and transposition the suit could be held 
to be pending. The case in Hvidustan 
Bank v. MeJiraj Din (25), related to the 
Companies Act. Indeed, the only case 
in point, Srinivasa Mudali v. Rama-, 
swami Mudali (26), to which I have 
already referred, appears to me very 
good authority against the application 
of the Limitation Act. 

I think accordingly that the learned 
Subordinate Judge is right in bis view 
that no question of limitation arises, as 
well as in the construction which he 
has placed upon the disputed passage 
in the decree. It is unnecessary for me 
to add, therefore, that, even bad I felt 
less convinced of these propositions, I 
should much have doubted the desir¬ 
ableness of interfering in revision. The 
civil revision petition is dismissed with 
costs. 

P.B.S./j.M. Petition dismissed. 


(32) A. I. B. 1924 Mad. 635=47 Mad. C18 

(33) A. 1. R. 1925 Mad. 981. 

(24) A. I. R. 1921 Mad. 124. 

(25) [1920] 1 Lah. 187=55 I. C. 820. 

(26) [1915] M.W.N. 725=30 I.O. 380=2 M. L. 
W, 699. 
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I’l.'io/ and otif-r.' —Defon- 


\ I 
iMinr 

I :v)l Ml it No. Tio ui VJ2i. Decide*! on 

•Ji;h AujiU'-r 

-It U) Hindu Law -Succession--ln deciding 
succession among golraja sapindas, conlen- 
tion that seven degrees must be exhausted 
in one line before going to next is insup* 
portable. 

In fho c 1-0 of ’ i J i'Hi Iriwoen gotr.ija 

'ipindno ^vhicb snys that yon 
i iu-' •.•xliani.i <(‘vrii in one lino befoi*e 

r; . \ii ti> llif Srch a construction 

WM,1<1 control V to tin* principles of col- 
J.i^ I il >in r,>laid down by commentators 
.ijid ld‘Nt \v(iM I.-. Th*' consiruotion that you 
jiinst »'T]i tnst ftcvon dt^rces is against the 
wh 1* <cbcine of collaturaj succession and 
wonld postpone the heirs speeifically mentioned 
in the MUakshani as ontit]ed to profereooe: 
'C^sc Imw /Wm iy.7.), Li" S37 C 2J 

* fb) Hindu Law—Succession—GolTaja- 
lapindaSt 

J-ullier'fl paternal uncle’s son's son succeeds 
in preference to paternal uncle’s soiis’s son’s 
son. [P53SC I] 

r, Jinfilfunnlhrt Sn^tri —for plaintiffs. 

V. L. Venhatarama Ai/iinr, S. Parlha- 

Hiirathi lijcnoar and V. Rmun ami Aifi/ar 

— for Defendants. 

Judgment.—This is a suit by the 
plaintiffs claiming to be trustees of the 
charities founded by one Calve Sada- 
siva Chetti by his -will dated 25th July 
1889, and codicil dated 20th May 1891, 
for a declaration that plaintitfs 1 to 
3 are absolutely entitled to the proper¬ 
ties mentioned in the plaint and that 
the defendants have no manner of right 
thereto, and other reliefs. 

The case for the plaintitfs is that item 
1 of the plaint schedule property belon¬ 
ged to Vasavambammal, widow of Calve 
Sadasiva Chetti, that she died issueless 
and intestate, that plaintiff 4 succeeded 
to the properties as the next rever- 
sioner, that he by a deed'transferred the 
properties to the trustees constituted by 
the will of Sadasiva Chetti and that the 
plaintiffs are thus entitled to the pro¬ 
perties. Various defences have been 
raised by the defendants. They deny 
that .Sadasiva Chetti left a will and 
codicil. They say that oven if he left 
a will and codicil they are invalid and 
inoperative. They also deny that the 
plaintiffs are the duly constituted 
trustees. Defendant 3 claims the pro- 


porlies as the next reversioner to Vasa- 
vaml'ammal and Sadasiva Chetti. His- 
case is that Calve Sadasiva Chetti was- 
adopted to Chinnappa Chetti and that 
consequently plaintiff 4 is not a rever¬ 
sioner to Sad<a3iva Chetti or Vasavam¬ 
bammal. Defendants i and 2 claim' 
under a transfer from defendant 3 to- 
them of the properties claimed in the- 
plaint. They also claim to be the ille¬ 
gitimate sons of Calve Sadasiva Chetti. 
and entitled to succeed to the proper¬ 
ties apart from the deed of gift. Defen¬ 
dant C claims to be the adopted son of 
Vasavambammal and entitled to the 
properties. It is pleaded that the adop¬ 
tion was uphold by French Courts and 
that it is, therefore, binding on all the . 
parties as Sadasiva Chetti and Vasavam¬ 
bammal were French subjects resident- 
in Pondicherry. Defendant 8 claims to 
be a lessee from defendant 2 and entit¬ 
led to the return of Rs. 2,000 paid as- 
advance. Defendant 7 is said to be im 
possession of item 2 of the plaint sche¬ 
dule namely a.choultry kpown as Kom- 
atti Chathram. As the suit against 
defendant’s s firm has been dismissed it 
is not.necessary to consider their defeoco 

Defendant 4 who is a brother of Vasa* 
vambammal is made a formal party to 
the suit as it is alleged he has no m- 
terest in the properties. 

The following issues were settled: 

1. Did Calvo Sadasiva Chetti leave a wil» 
and codicil as mcoiioned in para. 4 of the plan* 
and are they Invalid and ioopetative ? 

2. Are defendants I, 2, 8 and G ' 

from denying the validity of the said will f 

3. Did Calve Vasavambammal 

oral will at Pondichetrv'aod, if so, is it vaii • 

4. Did Calve Vasavambammal by the 
will make a gift of the said property! and* i 

is it valid ? , . j w 

5. Was Calve Sadasiva Chetti adopted oj 
Chinnappa Chetti and if so is it valid • 

6. Is Calve Sankara Chetti defendant 3 

nearest reversionary heir of Calve ■ 

liammal or Calve Subbaraya Chetti, p 

tiff 4 ? s f J nt if 

7. Is the deed of gift execoteJ 

in favour of defendants 1 and 2 valid and 

8. Was Calve Sadasiva Chetti 
are defendants 1 and 2 his 
entitled to the said plaint-mentioned i 

ablo properties ? . j g to* 

9. Is the claim of defendants 1 ®n ,|- 
plaiot properties as heirs of Sadasiva 

barred bv limitation ? , . ralve 

10. Was defendant 6 adopted bv oai 

V.isavambainmal 7 If so, is the » P 

11. Was the said adoption homologated 
Pondicherry according to law and if so 
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render the adoption valid and binding upon 
the parties ? 

13. Was the said adoption upheld by the 
French Courts and if so is the decision con¬ 
clusive and binding with reference to immov¬ 
able property in British India '? 

13. Is defendant G the sale heir of the de¬ 
ceased Calve Sadasiva Ghetti and Calve Vasa- 
vambammal as claimed by him ? 

14. Is the decree in C. S. 32G of 1020 not 
binding on defendant 6 for the reason set out 
in paras 10 to 14 of his written, statement ? 

15. Is defendant 6 entitled to go behind the 
decree in C. 3. 225 of 1924 without setting it 
aside by appropriate yroceedings ? 

16. Did plaintiff 4 give the undertaking re¬ 
ferred to ill para. I, of defendant 6's additional 
written statement and if so is he thereby estop¬ 
ped from claiming the plaint properties by in¬ 
heritance from Calve Vasavambammal ? 

17. Is the lease of the house and ground 1 
Jaffar Serang Street Madras bv defendant 2 to 
defendant 8 true and valid and if so is defen¬ 
dant entitled to occupy the same for any and 
if BO wbat:poriod, for what rent and on what 
terms ? 

18. If the lease is held not valid, is defen¬ 
dant entitled to repayment of Rs. 2,000 or any 
part hereby from the plaintiffs or any of the 
defendants ? 

19. To what mesne profits are the plain¬ 
tiffs entitled and if so against which of the 
defendants ? 

20. To what relief if any are the parties 

onfcitlod ? ^ 

It is admitted by all the parties Tthab 
Sadasiya Chotti was a French subject 
living in Pondecherry and that he had 
extensivs properties in Pondecherry and 
also properties in Madras and Govern¬ 
ment promissory notes and other securi 
ties ? 

The following genealogical table sets 
out the relationship between the par¬ 
ties : 


Madras ij'do 

next rovoi-siot-ici- and (.ntitled to suceoe(.'3 
to the pioieriic; oC SaduHva Chotti an.l 

\ asayamlKimmal. iTavitii* regard to tlie 
relationsliip ,-ot ou' in tiio goiie.dogieal 
tablo. whieh )vA. dispui.'d, Sul>i)ar:iya 
Ciiefcbi^ would i-; dn; nrxt I'ovoi'sioni.T if 
Sadasiva CheUd wa-; "not adojitcd to 
Chinnapapu Chet'i as alleged by the 
dofcndaiits. It is (uvnliei' aiguoii by 

the plaintilTs that, ovo’i if the adoi.fi,)a 

is proved, .^ubbajaya ('b-etti v,ontd 
be the next icveisionei. 


% 

-111 


llcfore dealing with the ov 


1^ WtlU 




;i,nd 


SingannJchetti 

I 

I 

I 

! 

r 

Subroya Ohottl 

Bambastva Cbetti 

Kriihnaswami Chetbl 

Subroya Chetti 
(Phintiff4) 


the <iuestions of law invclvod, Hie. 
case, I think ,it is neco-ssai v to s',-' ,jut 
the previous litiyatioii as logaid? 
Sadasiva Chefcbis ostale. (The leainod 
Judge tnen dealt witli Llio evid iico 
relating to adoption and proceed as fol¬ 
lows). 1 am of o])iiiion tliafc the ado]'- 
tion has been cleai ly proved by Fx, P« 
series and is coiroboiated 'ny th.c other 
Exs. (1 and 2) and receives support fiuin- 
the clause in the will where ho gives an 
allowance to his mother of money and 
paddy. 

The next question is, whether plain¬ 
tiff 4 would still be the next reversioner. 
I have already set out in tho genealogi¬ 
cal table the relationship between tho 
parties and the competition is between 
Subbaraya Chetti, plaintiff 4, on the one 
side, and Sankara Chetti, defendant 3,. 
on the other. 

There can be little doubt that both of 
them are sapindas to Sadasiva. The 
contention of the plaintiffs is, you must 
exhaust the direct descendants of his 
Calve Lingi Chetti 

I 


Chtnnapapu Chetti 

Sadasiva Chetti 
(Testator) 
Married 

Vasavambal sister of 
Ckokaliogam Chetti 
(Defendant 4) 

I 

Krlshnaveni Amioal 
(married) 


Munusami Chetti: 

I 

Mutialu Chetti 

1 

Sankara Chetti 
(defendant 3) 

.."I 

BalakrishnammaF 
married Sealey 
ICrishnaswami Cbetti< 

Sealey Sriramulu Chettif 

Sealey Subroya Chetti 
(Defendant G) 


titu sit Tto 

th.t Subbaraya Chetti plaintiff 4 is the Chetti, woirletlr’tl thtlX 
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a;.;' ^ ^ •> -liCcOcG. TllO COll- 

!o.- I.iv.; 1 is that, under 

ifii'H' li'.v.'.in ('i'.'t’-n'inining wliich of 
two s^ifin las tlio neater heir, you 
!i\vo to t!ire<? deyreos i:i each hranch, 
iii'l ■if'ci v!i 3 third decree, you must go 
thrnn l.-'gi'ocs to the next collateral 
i I I'.c!'. and so on, and that applying 
‘!;i' test, defendant 3 would be nearer 


-■iliitida. 

1 cm Ond little authority for the con. 
tention of Mr. Raghunatha Sastri for 
the plaintiffs that you must oxhaust the 
sapindas to the seventh degree in the 
nearest Inanch lieforo you can go 
to any other hr inch. The text of Manu 
which lorins the basis of sapinda suc¬ 
cession to collaterals is found in verses 
iSff and lb7. Verso 18G runs as follows: 

“To tlirO'.'ancestors wator must be ofierod 
to throe the funeral cake is given the fourth 
descendant is the giver of these oblations tho 
fifth has no connexion with them." 

Verso 187 says ; 

"Always to that relative within three de¬ 
grees who is nearest to the deceased sapinda 
the estate shall belong afterwards a sakulj'a 
shall be the heir then the spiritual teacher, or 
tho pupil." 

The words in Manu are Anantavaha 
sapindath : see Manu, Secred Books of 
the East : The Mitakshara in dealing 
wibh sapratibandha succession in Chap. 
2, S. 5, does not specifically skate to 
what degree each line should be exhau- 
sted before going to the next line. The 
words pubrah and sunavah have, how¬ 
ever, been held bo mean the three des¬ 
cendants by their Lordships of the 
Privy Council in Buddah Singh v. Laltu 
Singh (l). It is admitted by the plain¬ 
tiffs’ vakil, that, unless by the words 
ipubrah or sons, you must exhaust seven 
lineal descendants before you go to the 
next ascending line, plaintiff 4 will not 
be a nearer heir than defendant 3. It is 
•clear that if Sadasiva Chetti was adop¬ 
ted to Cliinnapapu Chetti and if by 

son” you only include three degrees of 
descendants, plaintiff 4 will be excluded 
'by defendant 3, 

The consensus of opinion seems bo be 
that you must break off when you come 
to the third degree, in determining the 
•question who is the nearer sapinda, and 
go to the next collateraLline. 

The line of succession is dealt with 
'by Mayne in paras. 570 (a), 571, 572, 
; and it will be seen from the' table of 

~(1) A. I. R. 1915 P, 0. 70 =37 All. 601=:43 T. 

A. 203 (P.O.). ^ 


agnatic sapindas that is only three 
degrees that are taken in each branch. 
It will bo seen from the table that the 
son, grandson and the great-grandson 
succQod in order; in their absence the 
estate goes to the widow, daughter and 
daughter’s son, then to the mother, then 
to the father, then to the brother, 
nephew, -grand-nephew : in their ab¬ 
sence, it goes to the grandmother, then 
to the grandfather : and then to the 
three descendants and so on. 


Professor Jolly in his Tagore Lectures 
on Hindu Law gives a table at p. 212 
which is substantially the same as that 
given by Mayne. He points out that the 
first part of the "table is in accordance 
with the systems of Apararka andNanda 
Panditha. 

Jogendra Chunder Ghose in his Prin¬ 
ciples of Hindu Law adqpts a similar 
rule (pp. 118 and 119). 

The same view is taken by Sarvadhi- 
kari in Lecture 13, where ho refers to 
the order of succession under the Mitha- 
kshara Law, and in the table of succes¬ 
sion which he gives in that lecture. lu 
Lecture 10, he gives the views of the 


commentators. 

West and Buhler, however, incline to 
a different view, bub, so far as I can see. 
the preponderance of authority, both as 
regards text-writers and commentators* 
is the other way. 

Turning bo the decided cases, the 
question was considered by their Lord¬ 
ships of tho Privy Council in Buddaii 
Singh v. Laltu Singh (l) and it was 
held that the great-grandson of tn 
grandfather of the deceased, who was 
also the grandson of his paternal ®' 
was preferential heir as against t e 
grandson of the deceased’s great-gran 
father. Their Lordships, after an ex¬ 
haustive review of the authorities an 
the texts, observe at p. 620 : 

“Dr. Raj Kurait Sarvadhikari’s oonstroc- 
iion appears bo them to test on a 
iation, and his views seem to be 

and chat. In eSect, he says that .a-- 

shara propounds a definite scheme .gj 

Sion ; lineal male descendants j.-rae. 

owner down to and including the *ih»rd 8 
who contsitute the first class of .? jq 
relations (the nearest sapindas) 
succession in the first instance. “ --.ess 
fault, the widow and daughter take by 
provision of the law. The daughter s s® .. ^ce 

in similarly. In their absence, the mh ^ 

ascends each ascending line j-ao- 

female, and each has to .be erhauste 
:ordanoe with the rule of ptopinquous e 
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•tolaliioQSbip bstoratho next ia order can take ; 

• so that the parents and their three successive 
descondants take first ; then the paternal 
grandmother and the paternal grandfather 
and their three successive descendants come 
•next, and so on.” 

Their Lordships then refer to the fact 
that the view of Dr. Jolly is in substan- 
■tial agreement with the view of Dr. Rij 
£umar Sarvadliikari. 

The view taken in Madras, which was 
»ba3ei upon a narrower construction pro¬ 
pounded by the Smriti Chandvika and 
the Subodhini, was that instead of three 
•descendants you must take only two, 
•and their Lordships refer to Suraya v. 
■Lakshminarasamvia (2) and Chinnasami 
I^illai V. Kunju Pillai (3), and disap¬ 
proved of the narrower construction, 
and observe : 

“ However, the two Slidcas decisions have 
received the respectful consideration of their 
Lordships. They have already given reasons 
for bolding that in the Mitakshara as expoun* 
ded in the Benares school, the word putra 
and its synonym employed by Vijnaneswata 
in connexion with brothers and uncles must 
he understood in a genetic sense, as iu the case 
«f the deceased owner, and that the descen¬ 
dants in each ascending line, up to the fixed 
limit, should be exhausted at any rate to the 
third degree, before making the ascent to the 
line next in order of succession.” 

Their Lordships also sbate bhab, even 
under the Mibakshara, in cases of com- 
pebibion bekveen collaterals, preference 
is given to one who has the right to 
confer spiritual beneBt, and observe : 

" It seems to their Lerdships that there is 
another ground on which the plaintiff must 
fail. I’, is admitted that the defendant con¬ 
fers greater benefit on the deceased by the 
ofierings be makes to the manes of the com¬ 
mon ancestor. Now, it is, absolutely clear 
that under the Mitakshara, whilst the right 
of iabeiitance arises from sipinda'rolationsbip, 
or community of blood, in judging of the 
nearness of blood relationship oc propinquity 
among the gotraja, the test to be applied to 
discover the preferential heir is the capacity 
to offer obUtlons. blitra Misra, the author of 
the Vlramitrolaya an authoritative commen¬ 
tary on the Mitakshaca, lays down this doot- 
tins In express terms. He says when there are 
many claimants to the heritage among got- 
» rajas and the llks then the fact of conferring 
bsoefits on the proprietor of the wealth by 
means of offering of oblations and the like only 
excludes these that do not confer auch benefitsj 
Dr. Raj Kumar Sarvadhikari renders the last 
f>ait of this ptBsege thus; The benefit con¬ 
ferred on the lata o^ner by the offering of the 
cake and the water determines the title to 
inheritanoo't. 

Id the case of Bkya Ram Singh v. 

•(Sj [1881] 5 Mad. 391. 

<8) [1911] 85 Mad. 16a:=21 M. L. 7. 85S = XI 
I. 0. 885=10 M. h. T. 22r>. 


Agar Singh (1), tho Board allii'ined bliis 
rule in the f'.>llo\vin” words : 

“When a question of preforiucc ari-cs as 
prcferonco is foimild on sui'^rior cffic.iy of 
oblations that priiioiiilo must Itc appli'.vl 
solution of tho diiilculty”. 

In Suraya v. Lah'ihyiiinarasamma {2) 
the learned Judges hold that, according 
to the law of succession current in the 
Madras Presidency, the term “ sons” 
used in the Mibakshara, Chap. 2, S. i (7), 
and S. 5 (l), does not include gran<Uous. 

In Chinnasami Pillai v. Kunju I'll- 
lai (3) the learned Judges were of opin¬ 
ion that the word “ sons” in the Mitak- 
shara. Chap. 2, S 1, verse. 2. S. 4, verses 
7 and 8, and in S. 5 verse 1, should 
not be given an extended meaning so as 
to include grandsons, and they approved 
of Suraya v. Lakshminarasamyna (2) 
and did not follow the decision in 
Kalian Rai v. liamchandra (5). 

As their Lordships of the Privy Coun¬ 
cil in Budha Singh v. Laltii Singh (1) 
referred to above, followed the view in 
Kalian Rai v. Ramchander (5), and dis¬ 
approved of the two Madras decisions, it 
is unnecessary to deal with those deci¬ 
sions at any length. 

So far as I can see, in the case of 
competition between gotraja sapindas, 
the difference of opinion has always 
been whether bo take it to three degrees 
or two degrees, and there is no case 
which says that you must exhaust seven 
degrees in one line before you can go 
to the next. In fact, such a construc¬ 
tion would be contrary to the principles 
of collateral succession laid down by 
commentators and text writers. As 
pointed out in the Madras cases, the 
construction that you must exhaust 
seven degrees is against the whole 
scheme of collateral succession and 
would postpone the heirs specifically 
mentioned in the Mitaksbara as entitled 
to preference. 

Mr. Raghunatha Sastri for the plain- 
tiffs relied on Butcheputty Butt v. Raj- 
under Narain Bae (6) and Bhya Ram 
Singh v. Agar Singh (4) and Kesar 
Singh v. Secretary of Slate (7). Bub 
these cases are not cases of competition 
between sapindas. In Bhya Ram Singh 
V. Bkyah Agar Siagh (4), their Lord. 

( 4 ) [1870] 13 M. I. A. 373=U W. R. P. 0. 1 
5 B. L. R. 293=2 Suthar 330=2 3ar. 566. 

(6) [1901] 24 All. 128=(190M A.\V.N.189. 

(6) [1839] 2 M. I. A. 132 = 2 Suthar 1 = I 
Sar. 161. 

(7) A. I. B. 1926 Mad. 681=49 Mad. C52. 
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','. 1 ' I'i'ivy Council ol’Sei've 

• ■ ' |n iort) i-jtwt'on rw.' 

[I ! . .-I ,i h'ii’s^cv l> t,v.re:i two olas- 

• - ■ i Ij -.i'' : .t oJ ii--sertc-l exclusioo 

' 111 -’, v.iisc'l.liv persons noi com* 
I"; I'l (' iM 'jr' (ngrees o‘ lit-ir?. 'I'ljo 

'I i -.r/ii .1 I I'l !-■ ''is'nici- /I'C-in tit if cf 

.’•.'•ii.''";!. '>Vli?ii rj rin'-'stiou of profe- 
r.'ij’ • 1 in'otifTi nco is fi.niiclr^J on a supc- 

r. I u’ •'I'iatifiiis, tint [<rii)clpie must 

ipp!;. il t*"! *]io s-.luti'.ii of tlie diiiii'ultv.'' 

I 1 iliiiik it is cloar that tlefendant 3 
i^ the I'li'ierential heir to Iho plaintiff 
1. In this view of the case, the plain- 
tiils suit lails. as they havo to establish 
that ] laintili 1 is entitled to succeed 
to the property of \ asavambaramal or 
Sadasiva Chetti as the next sapinda. 

it is unnecessary to consider the other 
issues viised in the case. 1 decide noth¬ 
in'' as between the defendants. This 
suit fails and is dismissed with costs, 
two sets one for defendants 1 and 2, 
and the other for defendant 6. The 
other defendants will bear their own 
costs. Plaintiffs will bake their taxed 
costs out of the trust estate. 

I'.P.s./v.S. Suit dismhsed. 
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Ramksam and Cornish, JJ. 

2\ 71, Ismail Appellant. 

7. 

T. S. Haji Mdosa A- Co. and ithfrs — 
Respondents. 

Appeals Nos. 105 and lOG of 1928, 
Decided on 17th October 1929, from 
judgment of Waller, J., D/. 27bh April 
1928, in Civil Suit No. 160 of 1927. 

Civil P, C., S. 47 — Charge decree—Non- 
party cannot resiat execution — HU remedy 
it by separate suit—Civil P. C., O. 34, R. 1. 

The ohargo-decree-holdor is entitled to the 
benefits of his charge decree in exeeotion of the 
decree and any other person who refueos to be 
bound by the decree on whatsoever ground it 
may be has got to file a regular suit for the 
proper relief : 14 Cal. G3l and 19 All. 480, Rtf. 

[P539CJ] 

T. C.A. Bliasyam Ayijanuai —for Ap¬ 
pellant. 

C, Srinivasachan, A. V. Sc-shaiija, P. 
SanJ(arauaraya>i, A, Suryanarayana 

and K. M. V'jiiliafavaradachari — for 

Respondents. 

Ramesam, J, —The facts out of which 
those appeals arose may be stated as 
follows: 

A suit was filed (C. S. No. IGO of 1927) 
to recover Rs. 1,722-10.0 with interest 
by the plaintiff Ismail Hassan against 


two defendants on the following allega¬ 
tions. The amount claimed was due to 
the plaintiff primarily by defendant 2. 
Put defendant 2 being also indebted to 
defendant 1, he sent 19 bales of piece 
goods to defendant 1 instructing him to 
pay off the amount due to the plaintiff 
and out of the balance of the amount to 
pay himself. But defendant 1 has not 
paid the money or sent any bales equi¬ 
valent in value to the amount claimed' 
l)y the plaintiff. This suit was decreed 
l)y Beasley, J., as be then was on 28th 
January 1928. In the meantime a com¬ 
missioner was appointed to take charge- 
of the goods and afterwards he was 
directed to sell the goods. A certain 
amount w'as realised and is now in 
Court. 

Meanwhile certain other credi¬ 
tors of defendant 2, about five of them, 
obtained decrees in various Courts and 
obtained orders of attachment against 
the goods on dates beginning from 27th 
May 1927 onwards. They now claim to 
be paid the amounts of their decree 
from out of the amount in Court repre¬ 
senting the sale proceeds of the bale?- 
The plaintiff and defandantl in the suit 
want to be paid their amounts out of 
the sale pi oceeds because they hold first 
and second charges over the goods under 
the decree of Beasley, J. These other 
creditors of defendant 2 allege that the 
claims of the plaintiff and defendant! 
and'bheir charges are bogus claims, a 
matter which of course has not been gone 
into, and cannot be gone into without a 
regular suit in which both sets of pa^* 
ties are impleaded. The only 
that now arises is what is the order tba 
should be passed and who should be re¬ 
ferred to a regular suit in which 
substantial question between 
should be tried, namely, how far 
claims,of plaintiff and defendant 1 a 
bogus claims. Our brother 
passed an order directing that the s ^ 
plus amount that may remain j 

ductiug the sums due to the plamtiB 
defendant 1 should be paid to - 

decree holders from it. He also o 
ved that the plaintiff and 
should prefer claim petitions before 
attaching Court. The present appe 
before us are filed .agiinst this or 
Waller, J. and the lecond g. 

order is particularly attacked be 
Now the plaint In C, S. No. 160 of 1^-* 
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mentions the main facts relating to the 
charge of defendant i over 19 bales and 
para.'O may be taken to be an allegation 
that the plaintill himself has got a 
charge over some bales, the value of 
which is equivalent to his claim. The 
prayer is not worded as one claiming a 
charge decree. But the decree awarded 
by Beasley, J. expressly declares tliat 
defendant 1 has got a hrst charge on the 
amount realised by the sale of the goods 
under the two security letters dated 1st 
July 1920 and 2l3t October 1920. It 
also declares that the plaintiff will have 
a second charge on the sale proceeds on 
another ground which it is unnecessary 
to set forth in detail. AVe must take it 
that Beasley, J. construed the plaint in 
C. S. No, 160 of 1927 to be a plaint 
alleging a charge in favour of plaintiff 
subject to a charge of defendant 1 and 
acting on that basis he has awarded a 
chargO'decree. New it is an established 
principle that no person who is not a 
party to a suit on a mortgage praying 
for a sale whatever the nature of the 
right be might claim,- can intervene in 
the execution of that decree. He may 
be a person claiming a paramount title 
to the property mortgaged and he may 
allege that the mortgage or charge does 
not bind him, or such a person may be 
a creditor of the mortgagor who alleges 
that the mortgage is a bogus mortgage 
as in this case. But, whatever the 
nature of the ground on which he wishes 
to resist the mortgage decree, he cannot 
Tntervene in the execution of that de* 
cree. In support of this principle it is 
enough to refer to De<’fhoUs v. Peters (l) 
and Sanwdl Das v. Bismillah Begam (2) 

The principle of those decisions is this 
that the charge-decree holder is entitled 
to the benefits of bis charge-decree in 
execution of the decree, and any other 
person who refuses to be bound by the 
decree on whatsoever ground it may be, 
has got to file a regular suit for the pro¬ 
per relief. In the present case the res¬ 
pondents attaching creditors would all 
be entitled to file suits or they may 
jointly file a suit alleging that the claims 
of plaintiff and defendant 1 in C. S. No. 
160 of 1927 are bogus claims and if they 
succeed they will be entitled to recover 
the full amounts of the decree out of the 
amounts now to be drawn by the plain- 

(11(1887 UCftl. 031.~ 

(2) (18973 19 AH. 4f0=(1897) A. W. N. 115. 


tiff and dofondanl 1 in execution of C. S. 
No lOO of 1927; but, unLil such a suit jy 
filed by tlioiu and it is feund in l.lioir 
favour, tho cliav^o, ilecree must have its 
course. Wo Llicieforo think that i lio 
order of our brother Waller, .i. refusing 
to pay down tho amounts to tho plain¬ 
tiff and defendant L cannot lie sustained. 
Full effect must bo j^iver. ; a tho decroo 
of Beasley, J. or, in oilier words, the 
amounts claimed by the plaintiff ami de¬ 
fendant L must lo paid out of the 
amounts lying in Court. So far as the 
balance, of course, is concornod, there 
can be no question that it can bo paid 
to the respondents. But in view of tho 
allegations of the respondents we think 
that we ought to make the payment of 
the amount conditional on the plaintiii 
and defendant 1 giving security. They 
will give security for the amounts they 
draw to the satisfaction of tho Regis¬ 
trar according to the usual practice. 'The 
respondents will file their suit within 
three months after this date, and, if such 
suit is not filed, the order directing tho 
plaintiff and defendant 1 to give secu¬ 
rity will 'be vacated and they will 
retain the amounts drawn uncondi¬ 
tionally. But if such a suit is filed, 
the security will enure to the be¬ 
nefit of the respondents’ creditors, until, 
that suit terminates in their favour. 
We modify the order of the learned 
Judge accordingly. In each of the ap¬ 
peals the contesting credibors-respon- 
dents, who obtained money-decrees will 
pay the costs of the appellants propor¬ 
tionate to the interests they claim. We- 
make no order as to costs in the original 
Court. 

P.R.S./V.B. Order Modified. 
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Venkatasubba Rao and Madhavan 

Nair, JJ. 

{Rolangaretkath) Pachaii Defendant 
—Appellant. 

V. 

Xwnfia^idi—Plaintiff—Respondent. 

Appeal No, 149 of 1928, Decided on 
6bh December 1929, from order of Sub- 
Judge, South Malabar, in Suit No. 281 of 
1927. 

ifi Civil P. C., S. 11, Expl. 4— Might and 
ought — Previous suits one for redemption 
and another for trespass — Right to specific 
performance available defence in these suite 
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bill laUen -Subsequent suit by that per* 
tor specific performance is not barred. 

i'li: fiiliiroof :i par:y t) plead in defence 
a -'Uit agiiiis!) him for redemption and another 
for (Unia^os for trespass that bo was entitled 
10 performance against the plaintifi in 

respec" of th.'se properties does not bar a suit 
for'P .'ific performance at his instance for, 
tb 'j::b he might have taken such plea, it was 
not cbligatorv upon him to do so : ^1. I. B. 
1,)24 Mad. 271 (F. B.), Exi-l. [P 540 C 1] 

P. S. Narayanaswami —for Appellant. 

K. P. Ramahri^hna Iyer —for Respon¬ 
dent. 

Venkatasubba Rao, J.—The lower 
Court has held that the suit is not bar¬ 
red as res judicata by reason of certain 
two previous decisions and 'the defen¬ 
dant questions the corroutness of this 
view. 

The plaintiCf before us is Kunhaudi, 
who sues Pachan, the defendant, for spe¬ 
cific performance of a contract of sale in 
respect of two properties. The facts may 
be briefly stated. Pachan agreed to sell 
Kunhandi the suit items. At'that time, 
the latter was already in possession of 
item 1 as-mortgagee. He subsequently 
obtained possession of item 2 also and 
his case was that he paid the purchase 
money and was thereupon put in posses¬ 
sion. Pachan filed the two previous 
suits against Kunhandi ; one of them 
was to redeem the mortgage in respect 
of item 1 and the other related to item 
2 and was brought on the footing of 
trespass. Kunhandi pleaded in those 
two suits the outstanding agreement to 
sell in his favour, but the Court passed 
decrees, remarking, in each suit, that 
Kunhandi’s right would not be affected 
by the decision. 

On these facts, Pachan, the defendant, 
maintains that the present suit is barred 
under the rule of res judicata, on the 
(ground that Kunhandi should have re¬ 
sisted the former suits by pleading and 
proving the agreement now relied on by 
him. His contention is, that in the pre¬ 
vious suits, Kunhandi could have relied 
upon this agreement as a complete de¬ 
fence and it is not now open to him to 
raise the question afresh by a separate 
suit. It seems to us that this conten¬ 
tion is untenable. As already mentioned, 
one of the two previous suits was filed 
to redeem the mortgage in respect of 
item 1. Was Kundandi then bound to 
plead, that he was entitled to specific 
performance of the contract of sale in 
respect of that item? Similarly, in the 
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suit based on trespass, was he bound to 
raise a like defence ? The question we 
have to decide is not, whether he might 
have raised the plea, but whether it was 
obligatory upon him to raise it. Thede- 
fendanb relies upon Vizagapatam 
Development Co. v. Muthurama Beddi 
(l). We are not prepared to construe 
the decision as meaning that it is iu- 
cumbenb upon a party to put forward 
the defence that he is entitled to specific 
performance. It does no more than give 
liberty to raise a plea of that kind, and 
we are not prepared to read the decision 
as compelling him to bring that forward. 
S. 11, Espl. 4, Civil P. C., refersto a 
matter which might and ought to have 
been made a ground of defence. Under 
the Full Bench decision, the right to 
specific performance, is a matter that 
might have been made a ground ol de¬ 
fence. That is all ; but it is very difiet- 
ent from saying that it is nob only 
might, but ought to have been plead^. 
The appellant’s contention in efiact ig¬ 
nores the force of the word 'ought in 
the section. The objection of res jndi* 
cata therefore fails. 

In this view, it is unnecessary bo de¬ 
cide the further point taken by the res¬ 
pondent, that, in any event, the rule ol 
res judicata does nob apply on the facts 
of this case, as his rights were expressly 
reserved under the two former jndS* 
ments. The result is, the appeal faiW 
and is dismissed with costs. 

P.R.S./j.M. _ Anneal 

(l) A.I.R. 1924 Mad. 271=46 Mad, 919 IF.B.). 
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Ramesam and Cornise, JJ- 
0. M. Suhramanian —PlaintiS-^Ap* 
pellant. 


’ V. 

Appadiirai Mudali and 
ndants—Respondents. 

S. Appeal No. 32 of 1929. Decid^ 
7bh October 1929, against order 
araswami Sastri, J.. ^l' 
uary 1929. „ g 

Madras High Court Fees Rule*. V; ^ 
Cls. (b) and (c)-“DUpMed of 


iposed ol" means o1l 

4. 1. R. 1926 Mai. 1214. J 

Madras High Court. Fees Rule*, W 

:i. (b<—Scope. . iaaoinent 

ire there is a confession of J 8 
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tu cas3s which have net reached the final 
diBposil. [P 541 C Ij 

S. Krishnamurthi Aiyar —for Appel¬ 
lant. 

T, D, Srinivasa Chari —for Eespon. 
dents. 

Judgment.— The rules are no doubt 
inartistically framed, but they have been 
interpreted : vide Official Trustee of 
Madras v. Kamalammal (l) where “dis¬ 
posed of” is construed to mean adjudi¬ 
cation after trial. If the words mean 
disposal in any manner whatever, the 
words following are unnecessary* "We 
have got here, a confession of judgment 
though at a very late stage and Cl. (b) 
applies and Cl. (b) on its face is not 
confined to cases which have not reach¬ 
ed the Final Disposel Board. 

If the result is somewhat unsatis¬ 
factory it is a matter for recasting of 
the rules. 

The learned Judge is right and the 
appeal is dismissed with costs. 
V.B./P.R.S. Appeal dismissed, 

(1) A. I. R. 1926 Mad 1214. 
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Anaktakrishna Ayyar, J. 

{Natukeudi) Pakkaran and others'— 
Defendants—Appellants. 

V. 

{Varayalankandi Eanayambath) Pa¬ 
thumma C/mwaand others —Plaintiffs— 
Respondents. 

Second Appeal No. 962 of 1926 and 
Civil Revn. Petn. No. 449 of 1928, De¬ 
cided on 16th December 1929, from 
decree of Sub-Judge, Tellicherry, in 
Appeal Suits Nos. 183 and 168 of 1925. 

(») Civil P. C., S. 21 —Ohjection to valua¬ 
tion of claim and jurisdiction cannot be 
raised for the first time in second appeal— 
Practice—New plea. 

A question relating to valuation of a claim 
d jurisdiction must be epecidcally raised in 
opet time, and where it ie not so raised it 
cannot be allowed to be raised for the first 
^ in second appeal: A. I. R. 1924 Mod. G 

, [P 542 C 2] 

(b) Malabar Law -Tarwad-Tavashi pro- 
t perties—Children of male member of tarwad 

|l ere not entitled to-No bona fide disputes— 
j Partition of tavazhi in favour of such ehil- 

" dren—Principle of family settlements is not 

applicable. 

The children born of male members of a 
I' Marumakkatbayam tarwad are not mem^rs 
of that tarwad and in the absence of bona 
f fide disputes requiring settlement the principles 
|ij regarding family settlements are not applica- 

||l Me to a virtnal partition of tavazhi properties 

■noting to them certain shares in that pro- 

'f 
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perty ; 30 liLitl 317, Fi'U.-, Siiij'Ulon v, Shi- 
plflon : {Whiti' and Tiulor's Leadiiiy C.isvi), 
1 Eijuitji 231 lief. [P 5-14 C 1] 

(c) Partition—Minor—Bona fide arratige- 
menl can be entered into provided minor s 
rights are safeguarded. 

The existence of minor is no-lcgal oluta^Io 
in the way oi the othoc mi'mlicrs entering into 
a bcua fide partition arrai;gcruent, so long as 
the rights of the minor are properly safe¬ 
guarded. IP 5J4 C 1} 

(d) Civil P. C.. O. 7, R. 7-Prayer for 
possession of some properties cniy and 
declaration against others—Objection that 
prayer should have been respecting all 
properly is not tenable in second appeal. 

Where the plaintiff asked for possession in 
respect only of some properties and for de¬ 
claration in respect of some other properties, 
it cannot be allowed to be argued for the first 
time in second appeal that the plaintiff should 
have prayed for possession in respect of all 
the properties. [Po44C:l,-2] 

K. P. iU. Menon —for Appellants. 

K. P. Ramakrishna Iyer and K. 
Krishna Menon^' for Respondents. 

Judgment. —In this case defendants 
2, 3, 6, 7, 8 and 9 are the appellants 
before me. One Pakran had gifted 
certain properties to his wife and chil¬ 
dren. A creditor of one of the sons 
named Kunlii Poker attached the share 
of Kunhi Poker, when the question aroso 
as to what exactly was the nature of 
the interest created in the children of 
Pakran in the properties gifted by 
Pakran to bis wife and children. The 
question came up for decision before a 
Full Bench of this Court : Chakkra 
Eannan v. Kunhi Pokker (l), and it was 
decided that the properties gifted by 
Pakran were tavazhi proportiee of his 
wife ‘and children and were governed 
by the incidents of Marumakatbayam 
Law, and that none of the sons of 
Pakran had any such rights in the 
properties as could be seized or sold in 
execution of a decree obtained against 
him by one of his creditors. 

The present suit was instituted by 
one of the daughters of Path Umma, a 
sister of the said Kunhi Poker,‘i for a 
declaration that the partition deed 
Ex. A entered into on 27th August 1919 
between defendant 4, defendant.! (now 
deceased) and the children of his elder 
brother, named Ahmad Kutti, defendants 
2 to 9, was not valid and binding on the 
plaintiff. The plaintiff’s case was that 
the properties being governed by the 
Marumakatbayam Law, the children of 
A hmad Kutt| had_no rjghb^o the same 
(1) [1915] 39 Mad. 817=29 M. L. J7481=3’0 
I. C. 755=(1915) JI. W. N. 740 (F.B.). 

% 
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an I >• )i:s AjU-jiijU' clio arrangment evi- 
'I'.'-ri' iiV r.x, A tiii'ler which thos’ wore 
given jiioporlies would ipso facto 

I'd void and not binding uiion tlie plain¬ 
tiff wiio is a incmoei of a i\IirumAka- 
uhayain r.xva/.lii. The pica of tho con¬ 
testing; defendants was f.hat it was iti 
fact ,i family setblomont, that prior to 
Jlx. A, Ahmad Kutfci had in conjunction 
v;ith his younger luothor Kiinhi i’olcer 
and defendant 4 entered into a karar. 
wiiich is a virtual partition of the 
t ivazhi properties, under whitdj Ahmad 
Kiitti got liis slure, Kunhi Poker 
his sliaie, ai d dM’eti'lants I and j, the 
shajo duo in respect of tlioir mother 
tiio deceased Patha Pinma, that when 
the karar {P\. 1) was jiroscnted for 
registration thore were dilliculties 
created hv virtue of the provisions of 
the Malabar Moplahs Act, which had in 
tho [oeantime come into force and that 
to (dear up the disputes which thus 
arose among tho persons interested, this 
family settlement Mx. A was entered 
into. The defendants accordingly relied 
upon Ex. A as a family settlement and 
contended that even if the plaintiff 
were able to prove now that defendants 
fl to 9 would nob under strict law he 
entitled to any rights, that is .not a 
ground for upsetting a family settlement 
bona lide entered into by all the mem¬ 
bers of the family. Both the lower 
Courts overruled the coutention raised 
by defendants 2 to 9, decreed the plain¬ 
tiff's suit, and granted the plaintiff a 
declaration that Ex. A was not valid 
and binding on the plaintiff or her 
puthravakasam tavazhi. 

In this second appeal, Mr. K. P. M. 
Monon, tho learned counsel for the 
appellants, contended that the value of 
the })roperty covered by tho suit was 
beyond the jurisdiction of the District 
Munsiff’s Court, and that neither the 
District Munsiff nor the Subordinate 
Judge had jurisdiction to entertain the 
suit or appeal, and that the plaint ought 
to have been returned for presentation 
to the proper Court. His attention was, 
however, drawn to tho circumstance 
that though there was a vague allega¬ 
tion in the written statement para. 3, 
that the suit was not sustainable in 
this Court, no issue was raised in the 
trial Court on this question, and though 
the point seems to have been raised 
. before the lower appellate Court, that 


Court, as I read its judgment ruled that 
the (luestion could not be raised at that 
time as no issue had been taken in 
pjoper time. There is also a statement 
in I'ara. 7 of the lower appellate Court’s 
judgment to the following effect: 

"I am of 'opioioa that the •court-fee paid 
and the jurisdicthn value shown in the plaint 
are correct.” 


The learned counsel argued that, 
being a question of jurisdiction, he is 
entitled to raise it even for the first 
time in second appeal and that the 
lower appellate Court was not right 
in nob having properly considered 
tills objection. The learned counsel 
wanted to distinguish the Full Bench 
decision of this Court in the case re¬ 
ported in Kelli Achan v. Cher'vjaPar' 
vathi Xachiar (2), stating that in this 
case his right of appeal was really al- 
feebed, and that he could have incase 
of proper valuation, come straight to 
the High Court in first appeal when be 
vyould be in a position to address the 
High Court on facts; and he also stated 
that even the right of appeal to the 
Privy Council would be prejudiced if 
the decision of the Full Bench in Keh 
Achan v. Cheriija Parvathi Naohiarii), 
is applied to such a case. After con¬ 
sidering the question, I am ioolioed to 
think that the learned counsel is no' 
entitled to raise this question of juris-j 
diction for the first time in second ap¬ 
peal. It I agree with his contention, 
will have to remand the case to o 
first Court for recording findings a er 
raising a specific issue on the^ question 
and after recording fresh evidence on 

the point. The general 

the written statement to the effect 

the suit is nob maintainable m 

Court is too vague to raise this qo® 
tion, and in any event, could not, un 

followed by the necessary 7 .J-ng 

of framing a specific issue, and le 
evidence thereon, be made the basi 
a contention in second appeal tba 
question of jurisdiction based upon a 
should be allowed to be taken here 
practically the first time. It 
that, if I go into the question. 
not be able to satisfy myself j 

observation of the lower 
in para. 7 of its judgment (quoted y ^ 
that “it was not shown that the 
was nob correct," 8honld_be_acce£_®^^^^ 
(2) A. I. B. 1924 Mild. 6=46 Mad. 681 ( • 
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tme as the record stands. I proposo to 
rest my judgment on the ground that tho 
question relating to valuation ought lo 
have been spocitically raised in i)ropor 
time, and it not having boon so raised, 
it could not be allowed to lie raised for 
the first time in second appeal. 1 there¬ 
fore overrule tho contention on that 
point. 

Mr. Unnikanda Menon, wlio followed 
his learned senior, in regard to the other 
portions of the case, contended that the 
lower appellate Court has not properly 
understood, much less kept in view, the 
law relating to family settlements. He 
<irgu6d that the policy of the law was in 
favour of upholding family settlemonts 
•and, if the members acted bonr fide when 
•entering into the arrangement for the 
purpose of .settling any disputes that 
might have arisen in the family, then 
the validity of the claims put forward 
by each member should not be too much 
scrutinised. He also argued that the 
word ^ family” occurring in the expres¬ 
sion family settlement” should be con* 
•strued liberally, and though particular 
members may not be members of the 
family in the strict legal sense, if they 
were relations, then according to the 
English decision the principle of ‘family 
fletblements should be made applicable 
to a settlement made by persons includ¬ 
ing such members. He drew my atten¬ 
tion to the leading case, Stfipleton v, 
Stapleton (3). 

On behalf of the respondents it was 
argued that the evidence in the present 
case is that there was no dispute at all, 
much less a bona fide dispute, and that 
Ex. 1 which is really alleged to be the 
basis of the whole argument, has been 
found by both the Courts to be a con¬ 
coction. On the facts, it was submit¬ 
ted, no case arose for interference in 
second appeal. 

To appreciate the facts, it is neces¬ 
sary to state that it was with reference 
to t^ very same tavazhi property that 
the High Court had to lay down the law 
in the Pull Bench case. Chakkara 
Eannan v.Kmhi (i), that the 

property is governed by the incidents of 
Maromakathayam Liw. It is argued 
that there was no scope for any doubt 
ftt all after that decision whether it was 
governed by Marumakathayam Law or 
^homedanLaw. ^nd wliaf-Kar i^hmnd 

l ) White it Tutor'i Leading Oaaea I Eq. 2^ 


Kutbi couhl 1)0 said to havo a right to 
claim his so.pirato sliai i) in tho propm-tv. 
Ex. I WMS ]n'osontc(l foi' •'■''ion 

after .Ahmad Kutti's doith. i'. pm- 
jjorts in fact to hn a partition doi'ii 
entered into l)jt\voan .Vhniil Iv.i’oi, 
his brother Kunlii I'olau-. and sistni 
Pathiimrna’s children, Tho contonUo'i of 


the plaintilf wislhat Ahuud KTitti di'l 
nob sign this document, and seciti;; that 
aftor .Ahm.ad Kutti’s deitii his childmu 
could not pos.sihly derive any Ixuiolit 
from tho property of Ahmad Kutti’s 
branch, with a view to create rights in 
themselves fchev concocted Ex. I, to 


make it appear that Ahmad Kutti had 
got himself divided from the other mom- 
hers of the branch. Both the lower 


Courts liave given prima facie good roa- 
sons for coming to the conclusion that 
Ex. I was a concoction. I am bound by 
that finding. If Ex. 1 he a concoction, 
one fails bo see, having regard bo tho 
Full Bench decision already referred to, 
how there could he a claim by .\hmad 
Kutti’s children svhicli might ho said to 
afford occasion for bringing into exist¬ 
ence a family arrangement in the shape 
of a karar like Ex. A. There is also tlio 
further fact that under Ex. E some 
moveable properties of this branch were 
attached in execution of a decree ob¬ 
tained against a member, and it was 
held that the properties were nob liable 
to be attached. 

In these circumstances excepting 
the mere statement that there was 
a family aebtlemenb, I am nob in a 
position to say that facts have been 
osbabli.shed which would, in law, enable 
me to say that “family settlement” was 
come to, in the present case. The trial 
Court, whose finding has been confirmed 
by the lower appellate Court, has also 
referred to certain other facts which 
also go to prove against the bona fides of 
the arrangement evidenced by Ex. A. 
Some properties were left out. It was 
mentioned that it was for tho purpose of 
paying debts binding upon the tava/hi. 
If that be so, one would expect that 
the debts would all be mentioned in 
the settlement and also the value of 
the property set apart, so that one may 
be able to see that only as much pro¬ 
perty as was necessary to pay off the 
debts has been set apart for the purpose 
o seeing that the plaintiff was a minor 
at the time. No doubt the existence of a 
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V r.o lo^il obstacle in the way ol 
I < *J’i3r members entering into a bona 
:':Je jartiiion anangemenb, so long as 
the rights ol tlie minor were properly 
saieguavcled. In this case, as I hive 
mentioned, the findings are that there 
was no reasonable ground for entertain- 
ing any doubt about the nature of the 
property, and that the ivay in which the 
[iroperty was dealt with indicated that 
the arrangement was not bona fide. The 
learned advocate for the appellants, 
argued that oven in such a case the only 
remedy of the minor would be to claim 
the extra property to make good his duo 
share, or seek any other relief that 
might he necessary to supplement the 
original allotment made bo him, and not 
to set aside the family arrangement as 
a wliolo. Bub the ditUculby iu the pres¬ 
ent case is that both the Courts have 
found that bliero was no pretext for the 
assumption that the properties wore 
governed by any law other than the 
Marumakabhayam Law. If that be so, 
there is jusbificibion for the finding of 
both the lower Courts that there was 
neither a bona fide claim nor a bona 
tide dispute, nor a bona fide settlement. 
;Tlie children born of male members of a 
Marumakathayam tarwad are nob mem¬ 
bers of that barwad. Unless therefore 

I 

there were facts from which Courts 
icould infer that there were some bona 
fide disputes which required settlement 
;from the facts found in this case I am 
mob in a position to say that the lower 
’Courts were wrong in finding that the 
circumttaoces in this case did not jus- 
Itify the application of the principles re¬ 
garding family settlements. This would 
be sufficient to dispose of the second ap¬ 
peal. 

The learned advocate next argued that 
the plaintiff asked for possession in res¬ 
pect only of some properties and for 
declaration in respect of some other pro¬ 
perties, and that the plaintiff ought to 
have prayed for possession in respect of 
all the properties. I do not find any 
discussion in the lower appellate Court's 
judgment about this point. At the most 
the result of pursuing this objection 
would be to allow the plaint to be 
amended so that the plaintiff may ask 
for possession in respect of all the pro¬ 
perties after paying the necessary court- 
fee. As I do not find the question dis¬ 
cussed in the lower appellate Court's 
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judgment and as the issues framed are 
nob specific on this point, I do nob think 
1 would be justified in allowing this 
point to be raised here at this stage. 

Seeing that the findings of fact re- 
corded in the case conclude the matter 
against the appellants, I do not think it 
is necessary bo pursue any further the 
interesting questions relating to family 
settlements which were discussed before 
me by the learned advocates on . both 
sides. For the above reasons, the se¬ 
cond appeal is dismissed with costs. 
Leave refused. The civil revision peti¬ 
tion No. 419 of 1928 also is dismissed, 
with costs. 

p.E.S./j.M. Appeal dismissed. 
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Ramesam and Cornish, JJ. 

U, Vimanatha AppeUmt- 

V. 

Official Assignee o/iUadras and an- 
other —Respondents. 

Original Suit Appeal No. 78 of 1929y 
Decided on 29bh October 1929, fio® 
judgment of Waller, J., D/- 9bh Septe®* 
bor 1929 in Insolvency Petition No. o 
of 1929. . 1 c n 

fa) Presidency Towns Insolvency Act, »* 

(b)-Motive for taking particular residenc 

has no bearing on question of or lo 
resided.” ,, 

A dobtot’e motive in taking up his 
in a particular place doss not ,3 j:. 

tion whether he is to bo to hav 

narily resided” there. I*- . . 

4! (b) Presidency Towns Insalvepcy 

S. 11 (b)-Deblor’s having ‘*welh^ ,, 
ordinary juritdiction is enougb 
he resides there actually is immaten • 

It is sufficient for the house, 

(b) that the debtor {[.igdictioo 

within the High Court s original j j^gip 

limitB, available for his occupation as a 

ing house, should ho choose to . 
although he has ordinarily , «jthin 

and has not actually dwelt in tbs 

the year previous to the ^ (1895) 

insolvency petition : In rr, NordonM^ q 

1 g. B. 151, Foil. ^ Act. 

(c) Presidency Towns 


5.'r4-Adr„di«.io;;- .bouia b. on p-s; 

petilion-If it is wrongfully obtained 
:an rescind order of adjudicalio • 

The allegation by petitioner 
:nability to pay his debts is “o* » of ‘k® 
if form, but goes to the [oundation j 
lehtor’s right to claim *^ke bene . ^ oot 

solvency Act. The Court, theje ' ^profe* 
10 make an adjudication eicep ^ tbs 
petition, and that when it nJftae, 

idjudioation has been wrongfully »» 


Madras 515 


1930 ViSWANATHA V. Offl. AsSIGNRK 


Court ought to rosciod it : In rf. Bond, 21 Q. 
B. D. 17, Foil.-, and A. I. R. 1929 Mad. 394. 
Ref. [P 640 0 2] 

M. P. Sundararaja Iyer — lov Ap¬ 
pellant. 

V. Varadaraja Mudaliar — for Bes- 
pondents. 

Judgment.—The question raised in 
this appeal is whether one K. Subba- 
raya Chebty was properly adjudicated 
an insolvent. The appellant is a cre¬ 
ditor of the debtor and it appears that on 
26th January 1929 he obtained a decree 
for Rs. 10,000 against him. Two days 
later, that is, on 28th January, the deb- 
tor filed his own petition to be adjudged 
an insolvent, and he was adjudicated 
insolvent on the same date. In para. 12 
of his petition the debtor made the fol¬ 
lowing statement : 

“Tho Habilibies of tho petitioner amount to 
about Rs. 55,000 but roany of the debts have to 
be carefully enquired into and investigated and 
assets which the petitioner is likely to get as 
his half share in the propetties left by his 
father will bo about Rs. 40,000 and the same 
is not sufficient to discharge the liabilities." 

On 18th February the appellant moved 
the Court to annul the adjudication, 
alleging in his affidavit 'in support of 
motion that the adjudication was with¬ 
out the jurisdiction of the Court inas¬ 
much as the debtor was *a permanent 
resident” of Tiruvattiyur. On 2l9t Feb¬ 
ruary the debtor filed his schedule in 
which he declared . that on the date of 
. the order of adjudication his liabilities 
were Rs. 49,100 and his assets were 
estimated to produce Rs. 76,550. On 8bh 
March the debtor filed a counter affida¬ 
vit in'which in denial of the allegation 
in the appellant’s affidavit he asserted 
that he had been "a permanent resident 
of Madras living at No. 47, Erulappan 
Street, Madras” and that it was owing 
to warrants obtained by his creditors 
that he was temporarily staying at 
Tiruvattiyur. In reply to this affidavit 
the appellant on 15th March filed a fur- 
ther affidavit in which in para. 2 he 
submitted that according to the debtor’s 
admission in his schedule his assets ex- 
ceed his liabilities and that he should 
not have been adjudicated an insolvent. 
The learned Judge dismissed the appel¬ 
lant’s motion upon the ground that ad- 
mittedly the insolvent had two houses 
in Madras and had lived there within a 
year before the presentation of the peti¬ 
tion, And he thought it unnecessary to 
hear evidence that the debtor bad been 
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in occupation of tlio houses. lie de¬ 
clined to consider tho other objection 
because the appellant had not raised it 
in his affidavit. Two points have been 
argued before us in appeal: firstly, that 
the evidence establishes that for more 
than a year before tlie presentation of 
the petition the debtor has ordinarily 
resided” at Tiruvattiyur outside tho 
limits of the High Court's insolvency 
jurisdiction; and, secrndly that the 
debtor’s adjudication having been nh. 
tained upon an untrue allegation as to 
his inability to pay his debts ought to 
be annulled. 


It appears from the documenlary evi¬ 
dence tendered by the appellant that 
from July 1926 to April 1928 letters and 
documents were being addressed to the 
debtor at his house No. 11, South Mada 
Street, Tiruvattiyur. The debtor in his 
affidavit has explained that this was 
only a temporary residence for tho pur- 
pose of keeping away from the warrants 
of bis creditors. That may very well 
be the explanation but the debtor’s 
motive in taking up his residence in a 
particular place cannot affect the ques¬ 
tion whether he is to be deemed to have 
“ordinarily resided” there; and in our 
view the evidence justifies the conclu- 
sion that for more than a year before 
January 1929, Tiruvattiyur is the place 
where the debtor "has ordinarily re¬ 
sided.” 

The words of S. 11 (b), Presidency 
Towns Insolvency Act, are : 

“The debtor, within a yoiir before the date 
of tho presentation of tho insolvxncy potitiou 
has ordiaarily resided or had a dwelling 
.within the limits of tho ordi¬ 
nary original civil jurisdiction of tho Court." 

Bub the Act -vide S. 13 (5)-contem. 
plates the possibility of the debtor hav¬ 
ing ordinarily resided in one place and 
having had a dwelling house in another. 
We think thab it is sufficient for the] 
requirements of S. 11 (b) thab the debtor 
has had a dwelling house, within the 
High Court’s .jurisdiction limits, avail¬ 
able for his occupation as a dwelling 
house, should be choose to dwell there, 
although he has ordinarily resided else-’ 
where and has not actually dwelt in the 
house within the year previous to the 
presentation of the insolvency petition I 
This view appears to us to be justified 
by In re Nordmfelt (l) where it was 
held by the Coart of appeal that the 

(l) L1895J I Q. B. 151.- 
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■'jl): ; i:i f.icti abaudonou liis 

i;oiiso anu ;;one abroad could 
!iOt btj deeinj:! lo have bad a dwelling 
hou-n witbin tlic jurisdiction. But tlio 
decision thcie turned on the fact of 
abandonmeuf’. ‘'The debtor bad, no 

dctilit" said Ivigby. L. T. ; 

"h i 1 1 ln i’.=o at Bakeuhim. and be 

iui:h' Very [‘sily after be u’eiit away to Paris 
li i\- i ! .)otod the boii« - agaiu as bis dwelling 
Uou-e. But when it appears, as it floes, that 
bo ci.'rc'l all his furniture in the house for 
hale, and hid that which was not sold pack.od 
up in such a way that it could not. wilbou.. 
some tro'.il)lo and expenditure, be phesd in a 
jnsition '.o usid, I am satisfied that be bad 
aband-ned lb'' bouse as his dwelling bouse 
h.'fi'.f; the commoiiconT'ur of th “ critical vear. 
I am satisfied also that be did nolbing during 
tb; year to adopt it again as his dwelling 
heuse.'' 


It a|'].oirs to U3 upon the evideuce 
til it the debtor bad a bouse iu Enilappan 
Strc'st, Madras, available as his dwell* 
iiig bouse witbin the year preceding the 
insolvency petition. This is admitted 
by (he app-ellant in his plaint dated 
I7t!i -fanuavy 1929 and there is certainly 
no evidence that bo bad abandoned it 
as a dwelling house when he went and 
took up bis residence in Tiruvattiyur. 
\Ye, therefore, hold that the Court had 
jurisdiction to adjudicate him an in¬ 
solvent. 

The question then is whether the 
debtor ought to have been adjudicated 
an insolvent. A debtor commits an act 
of insolvency under S. 9 (iii) (f) oi the 
Act “if lie petitions to be adjudged an 
insolvent” and he may be adjudicated 
an insolvent on that petition (S. 10). 
Bub a debtor is nob entitled to present 
an insolvency petition unless (inter alia) 
his debts amount to five hundred rupees 
(S. U) (a). S. 15 (L) provides : 

“A flcbtor’s petition shall allege that the 
debtor is unable to pay his debts, and, if the 
debtor proves that he is entitled to present the 
petition, the Court may make an order of ad¬ 
judication unless in its opinion the petition 
ought to have been presented before some other 
Court having insolvency jurisdiction.” 

The reason for the requirement of the 
debtor’s allegation that he is unable to 
pay his debts is that a debtor peti¬ 
tioner’s only justification for obtaining 
the benefit of the Insolvency Act is his 
inability to pay his debts. 'It is plain 
from the debtor’s schedule in the case 
before us that the statement in para. 12 
of his petition was a most misleading 
and inaccurate allegation. If his sche¬ 
dule, which has the sanction of the 


debtor's solemn affirmation, is to be 
taken, as what it is stated to be, “a full, 
true and complete* statement” of the 
debtor's affairs on the date of the order 
of adjudication, it is obvious that ho 
was nob “unable to pay his debts ’ at 
tlie time of adjudication, for the esti¬ 
mated assets are very considerably 
larger than the amount of liabilities. 
Now it has lieen held by a Bench of this 
High Court in Alameluvianga Thayar- 
anmalv. Balusami Chettii^) that thel 
required allegation by the petitioner 
debtor of inability to pay his debts is 
not a mere matter of form, but goes to 
the foundation of the debtor’s right to’ 
claim the benefit of the Insolvency Acfc.^ 
In that case it was found that the deb¬ 
tor's statement of inability to pay her 
debts was deliberately false. Butwedo 
nob think it makes any difference whe¬ 
ther the allegation is deliberately un¬ 
true or whether the debtor’s misstate¬ 
ment is due to carelessness or to an 
honest mistake. The learned Judges in 
tho case reported in Alamelumanga 
Thayarammal v. Balusami (2) appear to 
havo proceeded on the ground that the 
Insolvoncy Act is only applicable in 
cases of a debtor’s inability to pay hi9 
debts. We do nob altogether agree with 
this line of reasoning, because it is only 
necessary to look at the acts of insob 
venoy described in S. 9 of the Act an 
at S. 13 (4) (b) to seo that a debtor may 
bo adjudicated upon a creditors 
tion, notwithstanding that the debtor 
is a solvent parson when he commi t 
'the act of insolvency. We prefer^ to^ 
base our decision upon the 
stated bv Cave, J., in In Bond [ 

that the* Court ought nob to make ap' 

adjudication except upon a proper pejij 

tion, and that when it appears that 

adjudication has been 
the Court ought to rescind it. .. 
judication here was made upon a P 
tion which was not a proper petition- 
It was an abuse of the process o 
Court; and we accordingly j 

the adjudication. The appeal is al o 
with costs throughout. Costs o 


taxed. 

r.R.s./v.s. 


Appeal allowel^ 



2) A. I. R. 1023 Mad. 394. 

3) [18SS] 21 Q. B. D. 17. 
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Cqrgenven, J. 

[Dmari) La'iskmiauaa—VWmti'il —Ap- 
{pollant. 

V. 

{Koppolu) Uuraharl and another—D q- 
fendaafcs—Respondents. 

Second Appeal No. 950 of 192G, De¬ 
cided on 19bh November 1929, against 
decree of Dist, Judge, Guntur, in Ap¬ 
peal Suit No. 258 of 1924. 

(a) Legal Practitioner Erroneous admis- 
'sion on point of law by legal adviser does 
not bind his client but it is doubtfull whe¬ 
ther ' principle applies to case where to 
'reopen topic would demand remanding of 
■case {Quaere). 

An erroneous admission'upon a point of law 
made by legal advisee does not bind his client. 
Whether this doctriue-extands to a case where 
to reopen the topic which was closed might 
entail the remanding of the case to the lower 
Court for a further finding on facts is not v.jrv 
clear: 18 Mad. 73 ; 23 M. L. J. 327 ; 27 Cal 
156 and 27 C.L.J. 417; fle/.fP 547 C 2 P 548 0 l] 

(b) Evidence Act S. 92, proviso 6 — Oral 
agreement showing nature of document is 
not adnaissible but Court can look into cir¬ 
cumstances if document it of doubtful 
4enor. 

Proof of an ora! agreeramb to show the na¬ 
ture of a document is excluded by S. 92. Such 
proof cannot be admitted under proviso C. All 
that Court has to do is that if the document 
is of* doubtful tenor, it should iu construing 
'it look into surrounding circumstances. A con¬ 
temporaneous oral agreement contradicting 
•the terms of a document cannot be admitted 
und?r the proviso;.!. I. R. 1024 P.C. 226 
A. I. R. 1925 P.C. 75 A. I. R. 1920 Mad. 807 
Ref. 22 All. 119 and 28 Cal. 250, Dist. *25 Mad. 

[P 548 C2J 
Act, S. 23— Document execu¬ 
ted for immoral consideration — Circiim- 
etance not pleaded — Still Court can dis¬ 
miss claim. 

A document having b}en executed for an 
immoral consideration, wen though the cit- 

cumstanco may not be pleaded bv cither paitv 
It is open to, if not incumbent upon, the Court 
to dismiss a claim which is so tainted. 'iOC.fjJ. 
^i.liel.on. [P 619 Cl] 

Cfc. Buu/iam Rar-tot Appollant, 
^atyanarayana~!or Respondents, 

aside a sale deed which he esecuted to 

allegation that it was intended not to 
contei-an absolute title upon her but 
merely to afford security for her main- 
tenancoas long as she lived with him. 
ihe sale deed recites a consideration ot 
Ra. i.^O and it was defendant Vs case 
that this money actually passed. De- 
•ondant 2 is a purchaser of the suit 
property from defendant 1. Defendant I 


further denied that the plaintirt’ Ici-l 
been hooping her. The District Miin-::!; 
found that rehations of this cli.iractor 
had subsisted hotwoon thom, tint ’.i'.'- 
fendanfc Ts allegation with raferenco ‘n 
the consideration of R'j. 1.5011 wa> un¬ 
true and that the plaintiff was preckuhjd 
by the terms of S. 9:3, Evidence'Act, 
from establishing his plea that tiio tran¬ 
saction was other than the sale dee-l 
makes it out. lie then fouiul upon the 
evidence that tliera was a valid tiansfer 
and that the consideration for it was 
past cohabitation of defendant i with 
the plaintiff. He accordingly disinisse l 
the suit. The plaintiff appealed to the 
District Court, Guntur, and the learned 
vakil who appeared for him conceded it 
to be true that the plaintiff" had been 
keeping defendant 1, who did not dis¬ 
pute that her version with regard to the 
consideration was untrue, and further 
agreed that the view of the District Muq- 
siff that S. 92, Evidence Act prevented 
the plaintiff from establishing iiis ca. 5 Q 
was correct. Both the lower Courts, 1 
may add, have found that the sale deed 
could not have been executed merely 
nominally in order to screen the pro¬ 
perties from creditors (a plea not ac¬ 
tually raised in the plaint) but that it 
was intended to be acted upon. The 
only argument that remained for the 
ioa^TDcd District) Judga ' fco considsr, 
therofere, was whether on the ffnding 
that the consideration consisted in pre” 
vious cohabitation the plaintiff was en¬ 
titled to a docree because this was aii 
immoral purpose. 

The grounds raised here in second ap¬ 
peal are firstly that the pleader who ap- 
peared for the plaintiff was wrong in 
giving up the argument with regard” to 
b. 92 and secondly that the finding as 
regiuds previous cohabitation upon 
which the lower Courts acted runs coun¬ 
ter to the pleadings. 

Upon the first of these points a num¬ 
ber of cases have been cited to me to 
establish the principle that an errone¬ 
ous admission upon a point of law made 
by a legal adviser does not bind his 
client, and stated in the abstract, thereis 
no doubt ample authority, as, (or in- 
stance, Krishnasami Ayyangar v. Raja, 
oopala Ayyanyar ( 1 ), Rama Iyengar y 
Kasanivendi Iyengar ( 2 ), Beni Perehal 

U) [1895] 18 Mad. 73. 

(2) L10121 23 31. L. 1. 327=16 I. C, 746 
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of Stale V. SUapra^ad Jana (4). 
ther this doctrine extends to such 
circumstances as the present, where to 
re-open the topic which was closed 
might entail the remanding of the case 
to the lower Court for a further finding 
on facts J am not very clear. The in¬ 
convenience of allowing such an indul¬ 
gence is manifest. I decided, however, 
to hear what the appellant had to say 
upon the application of S. 92, Evidence 
Act, and in view of what I propose to 
hold the other question may remain 
open. The sale deed Ex. 1 professes to 
sell to defendant 1 wet land for Rs. 1,000 
the amount having been received and 
delivery having been given. It declares 
her free to keep the same in her posses¬ 
sion thenceforward and the plaintiff pro¬ 
mises that neither ho nor his heirs shall 
raise any dispute in respect of it. It 
is clearly an absolute conveyance. It 
is equally clear that the document of the 
nature referred to in the plaint would 
be of a totally different character. It can 
scarcely be doubted, therefore, that 
proof of any oral agreement to show 
that the sale deed is in fact a document 
of that character would he excluded by 
the terms of 92. It is sought to 
bring the case under proviso fi, which 
says that 

“ any fact may be proved which shows in 
what manner the language of a document is 
related to existing facts”. 

I have been shown no authority by 
which a transaction in any degree re¬ 
sembling that now before me has been 
held proveable under proviso G. There 
is a recent case, Venkalaratnam v. Ven- 
katasami .4. I. E. 1929 Mad, ^7, de¬ 
cided by Ananbakrishna Ayyar, J., in 
which land was sold for Es. 2,000. So 
far as I understand that case it was 
quite unnecessary to impugn the true 
nature of the sale and the matter turned 
upon whether a certain unregistered 
kararnama Ex. 1, to be read with the 
sale deed, was admissible in evidence. 
The learned Judge held that it was. 
There is a series of cases illustrated by 
the two Privy Council cases Narasingerji 
V. Parthasarathi Eayanim Garu (5), 
and Baijnath Singh v. Hajee Vally 

~{3) [1900J 27 Oal. 156 = i.6 I. A. 2l6 = 7 
Sar. 680(P.C.). 

(4) [1918] 27 0. L. J. 447=45 I. C. 983. 

(5) A. I. R. 1924 P.O. 226=47 Mad. 729 = 51 
I. A. 805 fP.O.). 
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Mahomed {&), relating to mortgage by 
conditional sale. I think that what all 
those cases are authority for is the posi-! 
bion that the surrounding circumstances 
must be looked Into in the construction 
of a document of doubtful tenor. There 
is no question in them of a comtempo- 
raneous oral agreement contradicting 
the berms of the document. As their 
Lordships stated in the latter of the- 
two cases cited above, in the viewtakenj 
of the case neither S. 92 nor the ruling, 
under the section, Balkishen Das v. 
Legge (7), has any application. Khankar 
Abdur Rahman v. AH Hafez (8) has nob 
I think, been followed in Madras where 
for all that I have been shown ic/iufa- 
ramaraju v. Subbaraju (9), is still good 
law. The point made in the latter case 
is that proof of such conduct could be 
relevant only on the ground that the 
conduct leads to the inference that 
there was a contemporaneous oral agree¬ 
ment or statement between the parties 
that the absohite sale deed was to ope¬ 
rate otherwise than appeared upon its- 
face, and accordingly that such evidence 
must be excluded if the terms oi S. 92^ 
are not to be circumvented. I am clear 
accoi'dingly that the District Munsiffl 
was right in excluding proof of th® al-j 
leged agreement set up by the plaintiff 
and it would have saved .a good deal of! 
time here if the learned advocate had, 
followed the course taken in the lower 
Court and given up the point too. 

The second point relates to the find 
ing that past cohabitation formed the 
consideration for the sale deed. R ^ 
true that this was the case of neither 
of the parties and in ordinary^ circam' 
stances it would no doubt be irregular 
for the Court to record and act upon 

such a finding. The circumstanoeSr 
however, are peculiar, inasmuch as t e 
finding involves the plaintiff^ having 
executed the document for an 
consideration. The learned ^ 

Judge has adverted to the point inn 
judgment apparently in response to a 
objection taken there suoh, as is 
again here and what he says ® J 
is that the Court, finding a ^ 

of circumstances to exist and to 

(G) A. I. R. 1925 P.O. 76=8 

(7) [1900] 22 AIJ. 149 = 27 I. A. 58 - ' 

601 (P.O.). _ „ 

(8) ]1901] 28 Cal. 256=5 0. W. N. 35^ 

(9) [1902] 26 Mad. 7a=ll M. h. 3. 370. 


JjAKSHMiayya v. MURAHAPa {Curgenven,-J.) 

hrrr/ v. VuJhnalh Ron (3), and Secit. 

Whe- 
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into to dotonuino tUo nature of the grant : 


that there was an immoral aspect to the 
bargain, is not bound to give the plain- 
;tiff a decree. I think that although 
^neither of the parties pleads these cir- 
Icumstances it is open to, if not incum¬ 
bent upon, the Court to dismiss a claim 
jwbich appears to ha so tainted. This 
is laid down in Atilcullav. Hahibulla 
(10) it p. 774 (of 53 I. C.) in the follow¬ 
ing terms : 

It is well settled that if the illegality of 
^ transaction is brought to the notice of the 
Court, the Court will not assist the person 
Avho invokes its aid. even though the defoudant 
has not pleaded the illegality and does not 
wish to raise that objection^' 

a.nd authority for this view is quoted. 
I cannot find accordingly, if the evidence 
shows that there was a consideration of 
this character, that the Courts have 
committed any irregularity in proceed¬ 
ing upon that tooting. The learned 
District Judge has gone on to discuss 
-whether the plaintiff was in pari delicto 
■Nvith defendant 1 and has answered that 
question in the affirmative. It is un¬ 
necessary for me to go over again the 
authorities which he has cited as I am 
in agreement with him upon the conclu¬ 
sion of law reached 

On these grounds I consider that the 
dismissal of the plaintiff’s suit must be 
upheld. Tbe second appeal is dismis¬ 
sed with costs. 

P.R.S /v.B. _ Appeal di^minsed, 

(10) [1919] 30 C. L. J. 241 = 53 I. C. 773 = 24 
C. W. N. 30G. 
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iKUMARASWAMI SASTRI AND 

Walsh, JJ. 

'Kumarasxcamy Asary and others—k'p- 
t?eUants. 

V. 

{Poojari) Laleshmana Goundan and 
others —Respondents, 

Appeal No. 439 of 1927, Decided on 
7th November 1929, from decree of Sub- 
Judge, Salem, in Original Suit No. 4 of 
1916. 

(a) Hindu Law—Religinut Endowments— 
Temple—In absence of grant usage deter* 
■nines Us neture. 

In the absence of a written grant creating a 
tbe tetmfl of a written grant are 
or where there is no direct evidence 
ol tbe terms of the grant, usage can be looked 


40 M. L. J. J89 and 30 .1. I. ft. I'Ml Mai. Hi7, 
Dist. {ICntjlish ca^es Rffen-fil.) (P j vi C 1] 

(b) Hindu Law — Religious Endowment- 
Creation of trust—Term reserving surplus 
offerings for founder and his family—Trust 
is not illegal if law of perpetuities is not 
offended. 

There is uothiug ilby.i! in tb ‘ fnun]'‘i- of a 
temple in creatiog a trus^ and rest'uving foe 
himself and his family the surplus olT’ning' 
left over after p.aying for tlio maintmu'.'') of 
the temple provided that it does no’ oifetvl 
against the law of perpetuities : 40 M. L. J. 
289 ; -4. I. R. 1923 Cal, CO and .1. 1. H. 1915 
Mad. 53^ Ref. [I’ 0-32 C 2] 

K. V. Krishnancami Iyer, K. S. 
Sankara Iyer aud B. V. Vishxranatha 
lyex —for Appellants. 

T. Rangachariar, A. Sriranyachariar 
and S. Ramanujam —for Respondent. 

Judgment. — This is an appeal 
against the judgment and decree of 'tho 
Subordinate Judge of Salem in 0, S. 
No. 4 of 19lG, dated 30tli November 1925. 
The suit relates to the temple of Sri 
Kaudasami in the village of Kalipatti in 
the Salem District. The temple was 
founded by one Lakshmana Goundan, 
the grandfather of defendant 1. He died 
about the year 1856 or 1857. Defen¬ 
dant 2 who was the son of defendant 1 
was added as a party. He has since died 
and his sons have been added as his 
legal representatives. The plaintiffs are 
Hindu worshippers of tbe temple. They 
instituted the suit for a scheme of 
management. Defendant claimed that 
the temple was a private temple. The 
Subordinate Judge, Mr. Narayana Ayyar, 
found it to be a private temple. On 
appeal to the High Court, Abdur Rahim 
and Oldfield, JJ., differed, the former 
finding that the temple was a public 
temple and the latter holding it to be a 
private one. A decree w%s therefore 
made dismissing the appeal and from 
that decree the plaintiffs appealed under 
tbe Letters Patent, and three learned 
Judges who beard tbe appeal, Sadasiva 
Ayyar, Seshagiri Ayyar and Burn, JJ., 
delivered separate but concurring judg¬ 
ments finding that the temple was a 
public one. Against this an appeal was 
preferred to the Privy Council who deci¬ 
ded that the temple was a public one. 
Tbe suit was therefore remanded for 
framing a scheme. It is against tbe 
scheme so framed that the present appeal 
is preferred and the main question at 
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",.0 wiieiher the lands whicli now 
in the name of defendant 1 should 
1.0 ‘roa'od as temi'le yvoperty or whether 
Kiey should he held to belong to defen- 
lan* 1. The learned Subordinate Judge 
has iic-ld that they belong to defendant 1. 

Tiiati the properties in dispute stand 
i:i iho name of defendant I is not denied. 
Ti;o argument of the learned advocate 
lor the appellants is hrielly this: The 
temple having been found to bo a public 
one, it must bo pic^^iunod that all offer¬ 
ings made to the Cod were tlio property 
of the Cod and that as it is admitted 
;hat tlie suit pioperties must have come 
1 I a< ticallv entirely out of the ctferings 
to the Cod, they must beheld to be the 
l>roperty of the (.lod of which dofendaut i 
v. a^ only a tiustee. It is further argued 
tlias the learned Subordinate Judge 
wiongly threw the onus of proof under 
t!ie»o circumstances on to the plaintiffs. 
Fni'the other side, it is contended that 
the temple haviug been admittedly a 
fairly recent one and there being no 
wiitten deed of the dedication, usage 
must determine the nature of the trust 
and that in fact the gifts were offered 
on the understanding that, after defray¬ 
ing the expenses of the temple, the 
remainder should go to tho founder and 
l)is heirs. It is also contended that the 
onus of proof that these lands which 
stand in the name of ‘defendant 1 are 
temple properties was rightly laid on 
the plaintiffs. The whole evidence being 
before us, the question of onus is not 
very important. 

The Ijistory of this temple has been 
narrated in several judgments in the 
case and it may bo summed up in the 
words of their Lordships of the Privy 
Council : 

“Lakshraana Gouudan* tbc grandfather of 
defendant 1* lived in a scuall house which 
belonged to him in the village of Kalipatti. 
He was a devout Hindu and originally a poor 
man. He maintained io his bouse an idol of 
the goddess of Amman, which was the private 
idol of bis family. He was also a devout wor¬ 
shipper at the public temple at Palai at which 
there was an idol of the God Subramania- 
swami, and be made yearly pilgrimage to Palni 
with ofierings to that God. It is said, and 
probably with truth, that he dreamt that he 
should install at his bouse at Kalipatti an 
idol of tho God Siibramauiaswami and that the 
God would come to his bouse and enable him 
to foretell events. He did install that idol at 
his bouse, adopted the ritual which was fol¬ 
lowed at Palni, and allowed Brahmins and 


other Hindus of v.\rioiis castes to worship the 
idol as if is was a public idol. He acted as the 
pujari of the idol and received the pujati 
offerings made to the idol by worshippers and 
fees which he charged in respect of processions 
and other religious services. He obtained'a 
great reputation as a holy man and as being, 
enabled by the God to foretell events.” 

Thoir Lordships then proceed to des¬ 
cribe how the number of worshippers 
increased aod extensions to the temple 
were made by Lakshmana GouodaQ.. 
They proceed : 

“On certain days io each week the Hindu 
public was admitted by him free of charge to 
worship in the greater part of the temple, to 
one part only on payment of fees, and to the 
inner shrine apparently not at all. With the 
inco3ne which be deitved from ofierings sod 
fees at tho temple he efficiontly maintained the 
temple as if it were a public temple and dis* 
charged all tho expenses connected with the 
temple and the worship of the idol thew. 
That m:(y be assumed from the ropntatiott 
which the temple acquired against the Hindus^ 
No accounts have been produced, probably w 
kept none, but it may be assumed that he ap¬ 
plied the balance of the income be so obtameo 
to the support of himself and bis family 
acquiring for his own benefit and that of ni 
family some immovable property which d» 
possessed before he died.” 

Tho only fact that may be added to 
this is that apparently the date 
bringing the God from Palni was aboa 
1821 and their Lordships find “Jf 
temple itself was founded between 
and 1856. 

In dealing with thi&appeal, it has to 
be remembered that the sole point deci¬ 
ded by the Privy Council was thaj* 
temple was a public and not a . 
one. The remarks beyond this 
made by the learned Judges of 
Court and which have been sought o 
used as arguments, however ^ 

they may bo, are obiter. Now we 
it is clear in a case of this sort w 
the temple is of comparatively 
foundation and its origin well Q 
and where there is 
or dedication the nature of the g 
must be determined by the .g, 

has to be remembered that the ido 
brought by Lakshmana Goundan, 

Palni to bis house a considerable 
some tw’enty years or more, b® o 
temple was built. Tho growt , 
temple and of its importance 
The allegation of the plaintin . 
there was a temple in the qd, 

has been found by all Courts to ^, 
true. Seshagiri Iyer, J., says at P- 
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“la the abseaco of auy writing and in thc^ 
absence of any evidenco of persons who wore 
alive in 1819, it is not possible to say when 
the dedication was made. It is the usage in 
the temple and it is the practice that has been 
observed that should guide us in determining 
this point. From this point of view, I have no 
hesitation in holding that the temple was dedi¬ 
cated at least during the lifetime of Laksh- 
mana Goundan." 

Burn, J., says ; 

"As might be expected in the circumstances, 
the progress of the building was gradual. The 
main features had, however, been completed by 
the time of Laksbmana Goundan's death in 
1657.” 

It was sought to be argued (l) that 
the usage could uot be held to evidence 
the nature of the trust and (2) that a 
trust by which the surplus money after 
paying’for the maintenance of the temple 
would go to the pujari would not be a 
legal trust. 

As regards the first point no satis¬ 
factory authority was quoted. The fol¬ 
lowing cases were relied on ; Puraviyii 
Goundan v. Pconachi Goundan (l). That 
was a case where there was no image of 
the goddess in the temple and she was 
represented by akasa .or emptiness. It 
was nevertheless held that the offerings 
to the pujari in that case were made to 
the goddess and that the lands endowed 
to the temple in that case were the pro¬ 
perty of the goddess and not that of the 
pujari. But in that case the lands had 
been given to the temple by a poligar 
family. There was an inscription des¬ 
cribing the dedication on the ceiling 
and the lands stood in the inam register 
in the name of the goddess. The next 
case is Srinivasacharyulu v. Patyanga 
Rao (2). There the grant was expressly 
to the God and the family of the defen¬ 
dants were appointed as archakas. They 
claimed that the lands belonged to them 
subject only to the burden of service in 
the temple. It was held that the grant 
being clearly to the God, the usage ac¬ 
cording to the defendants could not be 
invoked in interpreting the grant. That 
has no application to a case where the 
grantor himself founded the temple and 
there is no written deed of grant. In 
such cases the only means of determin¬ 
ing the natare of grant is by the usage. 
In Attorney General v. Sidney Sussex 



(11 [loai] 40 M. L. J. 293. 
(2) A. I. R. 1921 Mad. 497. 


Coilt've (3), at p. 732, 

ley, L. C. says : 

‘‘I think the appolhnts are onf.it.!ecl :o ipnly 
th.iu priuciple of the Court which say?, tinV i'l 
there be any ambi 'uity, the course <ji ••n- 
strnctiou aud aetioti upun the betjuesc i'.iiv tc 
calhil ill aid, as iuf. rriti« that the 
who are coQcenieU in tho triis; have uo; Ueu 
committing a bfoich of trust fruin the Cvun- 
meacement (lownwarJs r,o i,ho nrescul :imo. 
The reisou why the Court filios uom! :hat 
rule with reference to ch;u*ie'!. whore i? 

anything douutful in the C'Outracticn o! tbe 
v/iil, is, that there have been {(.’rsons iliv-. .vh ■ 
were competent to controvert any such con¬ 
clusion, and it is not to be assumed tLit, 
where many persons were interested in coo*! .- 
verting such a conclusion, a course of ic'.i n 
has been adopted which has been a plain ancl 
clear breach cf trust.” 

In Allorney General v. BriM (l), at 
p. 649, Lord Chancellor Eidon, remarks: 

“The construction in these cases I t.iie it, 
must be considered to ‘go upon intention, and 
thi different rules furnished by the ca?cs I 
have mentioned, arc to ae considered as in.licia 
of the intention. Was it then the intenti.n ci 
th-' donor that Bristol should be a trustee . . . 
As fat as 1 have read these a)icient cases, they 
state it to depend upon thi intention of the 
donor, and that one way of iinding out that 
intention, is to enquire, whether she wholi oi 
the annual value of the property was, a: the 
time of the foundation of the charity, distri¬ 
buted amongst the objects of the charity.” 

In Attorney General v. Corporation of 
Rochester (o) at p. 1089, Lord Turner, J. 


says : 

"Undoubtedly, if an instrument be doubtful 
in ‘its terms contemporaneous usage may be 
referred to and if ther<: had been a long usage 
in the application of' funds to purposes 
which may be warranted upon one construc¬ 
tion of the instrument, but which may not ba 
warranted upon another construction’ of the 
instrument the Court will lean to that con¬ 
struction of the instrument provided it ba 
doubtful which will best correspond with the 
mode -in which the funds have been so long a 
period applied.” 

In Attorney-General v. Skinner's Com¬ 
pany (G) ab p. 470, Vice Chancellor Sir 
L. Shadwell quoted Lord Holt to the 
following effect: 

"I do agree there is no statute of limitation 
shall bar a charity, but in a thing that is 
obscure and dark, and there had been an en¬ 
joyment for a long time, 1 think an enjoyment 
for a long time, without interruption is a great 
evidence of a right; for quiet enjoyment for a 
long time does presume a rightful enjoyment.” 
Turning to the Indian cases, in Abhi- 


ram Gostvami v. Shyama Charan Nandi 
(7) it was held that: 

”(3) fl869J 4 Gh. 722=3Trr:j. ChrG50- 

(4)37i:.R. C40. 

(5 43 B. R. 1073. 

(Cj 68 B. R. 403. 

(7) [1909] 30 Cal. 10C3=4 I. C. 443=30 I A 
116(P.C.). ■ 
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‘'r , ilio jn. r.i fact of the proceeds of any 
ijii'l fj'.-iiig used for the support of an idol may 
not io pr.ol tbit tint land formed an endow- 
nj’lit lor the purpose, yet ifwas a fact that 
m'ght well lj> taken into consideration, whan, 
as in thi^ cas>, the intention of the founder 
hail to bj patliered from an ancient document 
er.prcssed in ambiguous language." 

T!io 1 hlo thereloie is quite cle-av that 
in l!io absence of a written grantor 
wliere the terms of the written grant 
I iro ambiguous or where there is no 
direct evidonco of the terms usage can 
be looked to determine the nature of the 
grant. ' 

As regards the second contention that 
such a grant as is contended for by the 
defendants in the |>resent case is not a 
legal one, no authority has been quoted. 
Reliance is placed on certain remarks 
of Seshagiri Iyer, J. to the following 
offset; 

‘1? would undoubtedly be regarded as a 
fraud practised upou the public tbit the iDcome 
derived with roforeace to the sanctity and 
holiness of a shrine should bo regarded as the 
perquisites of tb: pocsons ia charge." 

and 

"that it would strike at the very root of 
religion in India to hold that the person who is 
permitted by the worshippers to receive the 
offerings is the owner, and not simply the 
trustee of the income." 

These must be considered as obiter 
dicta and in Puravipa Goundan v. Poon- 
nshi Gouudan {i) Qit p. 299, Oldfield, J. 
criticises them by saying that on this 
basis: 

"it is diOicult to see bow the existence of 
any private temple at all can claim legal re- 
cognition." 

There are many temples where the 
archakas after performing puja and 
maintaining the temple are entitled to 
the surplus. On the abstract question 
of law, wo may quote Tudor on Chari¬ 
ties, Ch. 6, 4th Edn. p. 115: 

"The surplus income, and the benefit of any 
subs?quent increase, which the charities do 
not take, maybe spscifically disposed of either 
by the divisees being directed to retain it for 
their own benefit or by its being directed to be 
applied in other diceotious" 

In Hamhrahma v. Kedar (8), it was 
laid down that a charitable corporation 
in so far as it is charitable, is the crea¬ 
ture of the founder, and that the proof 
of intention of the founder, of a religious 
institution becomes almost conclusive, 
where the usage is immemorial, though 
the intention may be presumed from a 
number of instances extending over a 
limited period, provided only that the 

(8) A. I. R. 1S23 Cal. 60. ^ 
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existence of an invariable practice is 
made out by clear and unambiguous 
evidence; and that the Court will be 
slow to draw an inference which will 
defeat a right that has been exercised 
without question during a long period; 
and unless such inference is irresistible 
the Court will presume everything that 
is reasonably possible to presume, in 
favour of such a right. In Chinnatka 
Bowther v. Karunji Audi (9), it was held 
that a member of a family of pujaries 
entitled to the surplus income of the 
suit properties belonging to a temple 
after meeting the puja and other expen¬ 
ses of the temple is entitled to mainUin 
a suit to set aside certain alienations 
made by certain members of the family 
as not binding on the'temple and to 
recover the properties on behalf of the 
trust. 

In the present case it is not denied 
that the temple had been maintained 
and greatly improved by the founder 
and defendant 1. These improvements 
were made at a cost of between 
Rs, 50,300 and Rs. 1,00,000. We are 
quite clear that there would have been 
nothing illegal in the founder of the 
temple having created a trust to the 
effect that the temple should be main¬ 
tained out of the offerings to the idol 
and that the balance should go to him¬ 
self and his family, provided this did 
not offend against the law of periwtui- 
ties or such other provisions with whion^ 
we are not concerned. Their Lordships 
of the Privy Council say as quoted above. 

"It may ba assumed that he applied 
balanc3 of the income hs so obtained tot 
support of himself and his family 
quiting for his own bmefit and ‘that of 
family some immovable property whicn 
possessed before he died. ’ , . 

They do not appear to think that tni 
would be any violation of the trus 
merely because the temple is found o 
be a public one. In fact the scheme 
provides in section 24: ., 

"The pujari shall not ordinarily be 
salary for his work and .te 

funds but if after the temple liabiliH 
discharged-in full at the end of any ye» 
audit it ba found that there is a b***°®V 
oome over expenditure the pujari will 
50 per cent, of that balance amounc 
honorarium for that year." . r 

This according to the 
the learned advocate for the appe 
would be an illegal breach of the 
as be contends thq.b all the EPOgoi— 

(9) A. 1. B. 1926 hlad. 538, 
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longs to the deity. It is difficult to see 
on his argument how the pujavi could 
£ven maintain himself out of such gifts. 

The origin -of the temple has been 
recounted and we have to try and deter¬ 
mine what was the intention of the 
original founder. Lakshmana Goundan 
was probably a very pious man but the 
evidence is perfectly clear that he did 
not regard all the offerings made or 
money taken .as the property of the 
•deity. It has to be remembered that 
besides his position as a pujari he was 
also considered as a seer. Their Lord- 
ships of the Privy Council say as quoted 
above: 

“iti m%y bs assumed that he applied the 
balance of the income he so obtained to the 
support of himself and his family and in 
acquiring for his own benefit and that of his 
family some immovable proper!}' which ho 
possessed before ho died.” 

This is not only an assumption l)ut 
it ‘is proved to the hilt by evidence. 
(Their Lordships then discussed the 
evidence on this point and proceeded). 
Although admittedly the bulk of the 
money used to purchase the properties 
in dispute must have come out of the 
temple offerings, still it appears from 
the evidence of D.W. 10 that abhishe- 
kam money went to defendant 1. 
He says: 

“10 annas should be given for abhishekam. 
Without that it will not be done." 

The witness was quoted to us as 
saying that neither neivedyam nor abhi- 
shekam money was paid to the pujari, 
bub as regards abhishekam this does not 
appear to be correct. However, the 
matter is not really material as this is 
nob a case of mixing trust money with 
private money. For this reason we 
think that the cases quoted to us with 
regard to mahanbs or matathipathis or 
of trustees who mix private money with 
trust money have no bearing on the 
iwesent question and it is not necessary 
to refer to them. Wa see no reason to 
suppose that the trust was not one by 
which the founder maintained the idol 
and later on the temple and detained 
the surplus offerings. He nob only 
founded the temple but admittedly he 
and his successors have greatly en- 
riched and enlarged it. There is no 
Wstion of breach of trust on the score. 
We see no reason to hold that the lands 
dispute were bought from trust money 
in breach of any trust. 


That being so, it is not necessary to 
go into the second ground urged on be- 
half of bho respondents that oven if 
there was a breach of trust, it would 
amount to back accounting to onforco 
restoration of tlieso f inds .and that this 
should nob bo done wlioie the broach of 
trust had been due to a bona fide mis¬ 
take. In this connexion the Attorney- 
General v. The *Master, Wardens etc. of 
the * Wax Chandlers Company (iO), at 
pp. 14 and 23 and Keln Achan v. Siva- 
rama Tattar (H), are quoted but we 
consider it unnecessary to discuss tlio 
point. 

Turning to the scheme itself, the ap¬ 
pellants did not ask for the removal of 
defendant 1. Whatever may be his 
character otherwise, he had done a 
great deal for the temple and the re¬ 
marks passed about him in various 
judgments show that the institution will 
probably suffer if lie is nob retained. 
It is, however, argued thib owing to his 
conduct since he has been appointed 
as receiver, two co trustees should be 
added. We think on the whole that 
this would nob conduce to the smooth 
administration of the temple and that 
paras. 14 and 21 of the scheme will 
operate as a sufficient check upon the 
conduct of defendant I. Para 25 which 
provides for the modification of the 
scheme must be deleted as it has been 
held that such an order is ultra vires. 
In other respects, we sea no reason to 
modify the scheme. 

The memorandum of cross-objections 
as regards jewels is not pressed. 

In the result the appeal is dismissed 
and the judgment and decree of the 
lower Court with the modification noted 
above are confirmed. The Privy Coun¬ 
cil allowed'the costs of the suit from 
the temple funds. We think in the 
circumstances the costs of this appeal on 
both sides also should be met from the 
temple funds. 

P.R.S./j.M. Decree modified. 


(10) [1673] 6H. L. 1=12 L. J. Ch 425—21 
W.R. 861=28 L.T.68U 

(11) A. I. R. 1923 Had. 87C. 
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R - ^I'.'lnr liatcha 5a?6and an'tlicr — 
A; \ Al l ellaiUs. 

V. 

J-iV'rni Sahib and others —Defendant:! 


— I-^e-iondonts. 

Arneal No. 443 of 192G, and Civil 
Rev:.. Petn. Nos. G37, Gt:2, and GS3 of 
i027, Decided on 3rd September 1020, 
against order of Siib-Jiidgc, Mayavaram, 
D - dth October 102G. 


(a- Truslee - Appointment of trustee — 
Considerations fcr Court. 

I'll- .incstioii w!)o shoalJ ho app'jinted to 
S'dcpcuOs upon the nature of the 
tn;st. wueth'T it was reg-iriled :i3 a hereditary 
tru-: '-r wheth.-r the trusteeship of each 
bvhi-.r ends with him a:.d it is a c.iso of a 
frerh appciotinent by Court or some other com- 
I .:ent .ruthority. [P '>jI C 2] 

lb: Mahomedan Law—Waltf—Mulawalli— 
Office hereditary—Though there is no such 
absolute right, next heir should not be 
passed over without some strong reason-'If 
next heir minor, deputy may be appointed, 


Where the oflice of a trustee is hereditary 
Slid the person to be appointed i.s always tho 
n-vr: heir, althoueh there is no such absolute 
right to be so appointed a trustee under the 
Mahomedan Law, tho Court should not pass 
over the next heir unless there is some strong 
reas. n for doing so; and if tho next heir 
li.inpens to be a minor, ihc minor may be 
i- ogni/cd as trustee and a suitable deputy 
inav he appointed ; 11) Col. dOd; .1. /. ft. 1921 
-V './■ A. 1. It. 1024 1\ C. 11. Rd. on. 

[P 551 G 2, P 555 C 1] 

K. V. Krishnasuami Iyer and K. S. 
Sanhara lyei —for Appellant. 

.4. Visiianatha Iye)\ A. Uamasivami 
Iyer, T. S, liamastiavii Iyer and V. 
Sundaram for Respondents. 


Judgment. —This appeal arises out 
of a suit under S. 92, Civil P.C.. for the 


removal of a trustee and for the ap¬ 
pointment of a fresh trustee. The 
matter came up before us in A. S. 419 
of 1924 which was an appeal against 
what may be regarded as a preliminary 
decree in tho suit. That appeal was 
I’.Ied against the order of the Subordi¬ 
nate Judge removing the trustees, de¬ 
fendants 1 and 2 and recently we dis¬ 
posed of that appeal by confirming the 
order of the Subordinate Judge. The 
present appeal arises out of a later 
stage of the same proceedings. The 
question arose after the removal of the 
original trustees as to who should be 
appointed, There were various apjjli- 
c.\nts. The appellants before us are 
nephews, sister’s sons of defendant 2. 
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C, R, P. 637 is on behalf of the minor 
son of defendant 3. The boy is aged 9 
but it is contended before us that he 
may be ajipointed trustee and some res- 
pectable person may be appointed de¬ 
puty to look after the management until 
he attains majority and becomes him¬ 
self competent to look after the affairs 
of the darga. The respondeat in this 
appeal is the lineal descendant in the 
senior line of ‘Shah Phool, the second 
son of Shah Yedulla who was considered 
by his father unfit for managing these 
charities. By Ex. 16 Shah Yedulla 
entrusted the management of all the 
throe trusts in Killai and Nawabpet 
which are not involved in this suit and 
Vellatborai which is tho subject matter 
of this suit to his eldest son Golam' 
Mohideen. Two ..members of a junior 
branch of Shah Phool’s line also hle» 
C. R. P. 682. 

The question who should be appointed 
bo some extent depends upon the nature 
of tho trust, whether it was regarded 
as a hereditary trust or whether the 
trusteeship of each holder ends with 
him and it is a case of a fresh appoint¬ 
ment by Court or some other competflot 
authority. The history of the devolu¬ 
tion of the trust shows that in soma 
form or other it was regarded as here^ 
ditary. The original charities were 
founded by Rahimathulla. He was 
succeeded by his son Shah Yedulla- 
Shah Yenulla by deed, Ex. 16 appointed 
his eldest son Mohideen for all tha 
three charities and Mohideen by Ex. hr 
appointed his eldest son Faridudd’J 
Attar for the darga of Killai, the secon 
son Mahomed Ghouse for Nawabpet an 
by Ex. 7 his third son Gulam 
fcr tho Vellathorai ebavties which ar 
now in question in this suit. Af ® 
Gulam’s death it descended to 
son Khadame Hussain by'Ex. 8. 
having died issueless, he 
dow*menb to bis brother Shah YetW 
by Ex. 9 and defendant 2 is the son 
Shah Yedulla last mentioned. 1 [ 

true that in the case of the last 
five successions each person 
the successor under a document, • 
even if it were so, it is clear tha 
person appointed is always tho 
heir and, as I said, in so.me j. 

other the parties seem to have 
deredithereditary. .At 
it must be remembered that there 
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absolute right bo be appointed trustee 
under the Mahomeclau Law even if it is 
a case of hereditary trust. This is what 
we said in the connected judgment re¬ 
lating to the other two dargas, namely, 
A. S. 186 of 1923. But still if the ori¬ 
ginal idea is that it should descend 
hereditarily, that fact may at least bo 
remembered in making an appointment. 
Where the next heir happens to be a 
minor, the minor may be recognized as 
a trustee and a suitable deputy may be 
appointed. This is the view taken by 
Mr. Amir Ali in his Mabomedan Law of 
Gifts and Wakis” p. 145 and Tyabji’s 
“Mahomedan Law," p. 609. These 
authorities were approved in Piran v. 
Abdool Karim (l) ; see also Secrj, of 
State V. Ahmed Badsha (2) and Akhtari 
Begum v. Dilljan (3). The net result 
of the matter is to some extent is in 
the Court’s discretion but where tho 
trust is hereditary we need”" not un¬ 
necessarily pass over the next heir un- 
less there are strong reasons for doing 
80 . We leave it to the Subordinate 
Judge to determine upon some respect¬ 
able Mahomedan from out of the Ma- 
homedans in the locality to look after 
the endowment as deputy during the 
minority of the minor. We allow, 
therefore, the Revision Petition No. 637. 
The appeal and memorandum of objec¬ 
tions are dismissed. The petitioner in 
C. R. P. 637 will recover his costs from 
the trust estate. C. R. P. 682 and 683 
are dismissed. 

P.R.S./v.R. Order acGordinghi, 

(1) [1892] 19 Cal.'203. 

-(2)A. I. R. 1921 Mad. 248=44 Mad. 778 
(P.B.). 

(3) A. I. R. 1923 P. 0. 11. 


^ A. 1. R. 1930 Madras 555 

Venkatasubba Rao and 
Madhavan Nair,.TJ. 

[Iduoherla) Chengiah and another —* 
Plaintiffs—Appellants. 

V. 

{Parasram) Subbaraya Aiyar and 
others —Defendants—Respondents. 

Second Appeal No. 409 of 1925, Deci- 
ded on 24th July 1929, from decree of 
Dist. Judge. Cuddappab, in Appeal Suit 
No. 140 of 1923. 

^'4 (a) Hindu Law— Succetsion^-Sueceaiton 
e^Dg bandbua of tame clast how regulated. 

In determining priority among bandhus of 
Mmeelau nearnees of blood should be consi¬ 
dered to be the gorerning factor unless tho 


contestants are equal in do^ieo in riivi- r. li- 
tionshipto tbo aiiccbtor in -vLi'h 

case efTic.vcv of oiiiations niav I'l- a 'C'- • ;• nr- ■ 
ferenoe : .1.’/. il. f-.vl. r.-./.n' "'1 

i,*! (b) Hindu Law—Succession —Matri 3an- 
dhus —Mother’s father's sister's grand con is 
preferred to mother s father s brother's great 
grand-son. 

As be‘weoii inOiber's si-’ier'- - 

son of the last iiial-3 owa< r ami hi- 
father's brother's uranJsiui’s S '.i, .in. 


matri bandhus, the fur.-nor sucn.- I-: ; 

rence to the Utter ; .4. /. 11. 1’J2j . •L.T; 

A. 1. n. 1928 Gal. m, Rfl on : A. I. .. : 
Boot. {r.B.}, DoiibUd.l^ 537 0 2:1' Ot.) 0 U 


B. S-jmanya —for Appellants. 

V,G‘ivindarajachari —for Respond^,'.'.-. 

Venkatasubba Rao, J.— Tiii.' a: i eal 

raises a question of some imporfcar.ee re¬ 
lating to bandhu -succession—a dii;;eult 
branch of Hindu Law; but we do p.:t 
think that on that account we need re¬ 
serve our judgment. Tho following pe¬ 
digree sebs forth the relationship of the 
parties. 


(For pedigree see p. 556) 
Sinkariah was the last maleholder. Me 


died leaving his widow Kamakshi. Slie 
is said to-have made certain alienations 
in favour of the defendants. In this 
suit, the plaintiffs impeach those aliena¬ 
tions and seek to recover the properties 
so alienated. The defendants contest 
the plaintiffs’ right and assert that Ba- 
sayya, shown in the pedigree, is the pre¬ 
ferential heir whose existence bars the 
plaintiffs’ right. 

The question to be decided is, who is 
entitled to succeed, the propositus, the 
plaintiffs or Basayya ? 

I may state at once that there are cer¬ 
tain rules relating to bandhu succession, 
in regard to which there can be no con¬ 
troversy at present. They may .thus 
shortly stated: 

(1) Bandhus are bhinna gotra sapin- 
das and they fall into three groups. 

(1) atma bandhus 

(2) pitri bandhus and 

(3) matri bandhus 

2. The enumeration in the text as¬ 
cribed to Vridhasatatapa, of the bandhug¬ 
belonging to each of these three cate¬ 
gories, is illustrative and not exhaustive. 

3. The right of succession among these 
three classes is governed by'the propin¬ 
quity of the class, in other words, a pitri 
bandhu does not succeed until the class 
of atma bandhus is exhausted and a 
matri bandhu not until the class of amta 
bandhus and the class of pitri bandhus 
are both exhausted. 
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Ti follows then that although a cUi- 
in int in tho first group happens to be 
i'omoter in degree than a claimant in the 
second, the former succeeds in preference 
to the latter. Tho observations of Sada- 
siva Jyer, J., in Subramardam Miidaliar 
V. Il'iu-jauatham Chettiar (l) at top p. 
119 (of -14 Md'J.) illustrate this point. 
This rule may be compendiously des¬ 
cribed as the principle of class propin¬ 
quity as distinguished from individual 
propinquity: see Adit Naraja-i Si>i'jh v. 
Mahahir Prasad Titiori (2). 

The question in this appeal arises in 
a dilTer mt form. It is conceded by Mr. 
Soinayya (the learned advocate for the 
plaintiff, the appellant), and the lower 
Courts have proceeded upon the footing 
that both the rival claimants in this case 
belong to the group of matri baudus. It 
is on that hypothesis that 1 proceed to 
deal with the question. What is the 
rule to bo adopted in the case of compo- 
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mitbee in Vedaohala Mudaliar 7 , Siihra* 
7nania Chettiar (3). 

In that case, the contest was between 
the maternal uncle and the paternal 
aunt’s grandson (son’s son). Both be¬ 
long to the group of atma bandhus and 
the question was, which of the two was 
preferentially entitled to* the inheri¬ 
tance ? The Madras High Court, apply¬ 
ing the rule that a claimant es parte 
paterna should be preferred to one ex 
parte materna decided in favour of the 
paternal aunt’s grandson. The Judicial 
Committee reversed this decision, hold¬ 
ing that the rule relied on by the learned 
Judges can in any event have no appli¬ 
cation, when the contest is between 
members of the same degree, In my 
opinion, this is undoubtedly the effect 
of that decision. On the further point 
whether the rule is^universally applic¬ 
able or not, the observations of their 
Lordships are no doubt of somewhat 


Sitarama Bbotia 

_I__ 

I 1 ■ I ■ ' I I 

Krisboam Bbotlu Kondu Bbotlti Kasi Bbotlu Sasbam Bbotlu Daughter 

I 1 . Lu , 

Pedda Subbiah Daugbtet Aohamma Sailam Bbotlu 

Busaj-ya Sankariah=Kamaksbamma Basiah (Now alive) 

I (Last male owner) 

PlaiutifTs & defendant 5 


tition between bandhus belonging to 
the same class? The defendants urge 
that Basayya is fourth in descent from 
tho common ancestor and has therefore 
to bo preferred to the plaintiffs who are 
‘fifth in descent; in other words, they 
•contend that affiinity or propinquity 
is .the governing test. The plaintiffs 
•urge, on the other hand, that, though 
they are more remote they are en¬ 
titled to succeed on the ground of 
superior efficacy -of oblations. This is 
their primary argument. They also rely 
•on a further ground of preference, that 
in the case of their opponent, a female 
intervenes between him and the com¬ 
mon ancestor, whereas in their case, 
there is no female' SO intervening. The 
point we have to decide is, which of 
these rival contentions is sound ? 

The lower Courts have upheld the con¬ 
tention that Basayya is the preferential 
heir. In my opinion, that view is cor- 
'I'ect. It seems to follow logically from 
• the ob servations of the Judicial Com- 

U) A. I. R. 1921 Mad. 59.=44 Mad. 114 

(2) A. I. R. 1921 P. 0. 53=4? I. A. 86 (P.C.). 


doubtful import. It is this that has led 
to some difficulty in some subsequeni 
cases. There are two sets of passaged 

in the judgment which have been treate 
as being somewhat inconsistent, firs* 

the passage at p. 359 (of 48 1. ^.) 
begins with the words “from this it ha 
been inferred” and next, the passagea 
bottom of p. 363 (of 48 iM which reads 


thus: , . 

“A very small consideration would show 
that passage has nothing to do with 
bers of the same class inter se. It 
plains why pitru bandhus ate to ha - 

to matru bandhus, the mother’s position 
special to herself under an express rule. 

The Judicial Committee rejwtmg J 
rule in question in its application to 
facts of the case, preferred the ^ 

uncle to the rival confceatant. yo ^ . 
grounds? The answer is 
the last para of the judgmoo • 

grounds are specified: .first^ Aanrei 
maternal nnole is nearer id 6 ‘ 
secondly, that he is entitled to P ^ 
rence even on the grouii^of^^®^^,,-^ 

(3) A. I. R. 1932 P. C. 3a=i4 
I. A.849(P. C.). 
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offerings. But it is signi&cant that they 
place the ground of propinquity in the 
forsfronb and gave the further ground a 
secondary place by saying: 

“He also offers oblations to his father 
etc.” A perusal of the judgment makes 
it clear that the ground that is empha¬ 
sized throughout is that of affinity or 
nearness of blood. It is sufficient to 
quote only two passages; 

"Their Lordships, again, in the view they 
take of the rights ot the parties in the present 
case, do not think it necessary to express an 
opinion how far this proposition is in confor* 
mity with the express rule that in each class 
propinquity shonld be the governing factor: 
(p. 359 of 48'/. A.)" 

Again: 

"Among modern writers, both -Golap Chan- 
dac Sbastri and Bijkoomar Sarvadhikari 
affirm that nearness of blood is the governing 
principle in the succession of bandbus.” 

The fact is, that in .that case, either 
of the two tests (that of propinquity or 
that of spiritual lenefft) whichever was 
adopted, led to the same result, namely, 
the preferring of the maternal undo. 
But which of the two was the decisive 
or the governing factor? Their Lord- 
ships themselves say that nearness of 
blood is. 

If the two claimants are of the same 
degree, then and then alone, other con¬ 
siderations may arise, one of such being 
the question of efficacy of oblations. 
On this point, Golap Chandra Sastri 
and Rajkumar Sarvadhikari. quoted by 
their Lordships, take different views. 
Both assert that nearness in degree is 
the paramount or overriding test, but 
when the claimants are equal in degree 
the rules they formulate vary. This is 
brought out most clearly in the passage 
extracted in the judgments of their 
Lordships afp. 364 (of 48 1, A.) Applying 
this principle, there can be no question 
that Basayya being nearer in degree, is 

the preferential heir and* excludes the 
plaintiffs. 


In this connexion, two cases may 

(4), decided by Ramesam and 
self, the contest was between a ma 

nal uncle’s son and maternal aunt’s 

said in my judgment: 

• bfotber-s son are both atma ban. 
ano are both expressly mentioned in the 

IS. . ; on motl 

'e«oved 1 

■p a ptepostioi, fp. 748 of 46 Mad.)" 


In those circumstances, I apidiod the 
test of superior religious efficacy ami 
preferred the maternal uncle's son. In 
other words, the test of spiritual honotit 
was applied only when it was found 
that both the claimants were equal in 
degree. Ramesam, J., is oven moro ex¬ 
plicit on-the point. Ho observes at. ji. 
733 (of 48 MaeJ.) 

‘‘Accordingly I infer from .VaZ-i- 

liar V. Sttiramania Cheltiar (3) th vt the riili’S 
to be .T.pplied to tho abiui b.andhus for cl for- 
mining priority are : 

(1) propinquity should bo the govorniiig 
factor. {2} if both aro equal in d--grco, tho 
spiritual benefit conferred may be used .ns a tost 
for preference. 

The first of tbeso rules do not help ns. in tho 
present case, as both the claimants aro of the 
same degree." 

Again, in Hatindra Nath v. Nagnidra 
Nath, A. T, R, 1928 CaL 289, the contest 
was between rival claimants‘related in 
the same degree. The test of spiritual 
benefit was then applied in determining 
the^ preferential right. The only case 
which supports Mr. Somayya is Sakha^ 
ram Narayan v. Balakriahna Sadanv (o) 
I have read the judgments in that case 
with close attention but with the great¬ 
est respect I am unable to follow how 
they are reconcilable with the decision 
of tho Judicial Committee in Vedachala 
Uudaliar v. Suhramania Chettiar (3). 

It only remains to add that in my 
judgment throughout I have assumed 
without deciding, that the plaintiffs have 
a preferential right on the ground 
of superior efficacy of offerings. In the 
view I have taken, it is unneossary to 
enquire whether, even if that test be ap¬ 
plied, they have or have not such a right. 
In the result, the second appeal fails 
and is dismissed with costs. 

Madhavan Nair. J. - I agree. As 

the question is of some importance I 
shall also but briefly record my opinion 
The plaintiffs are the appellants. The 
facts of tho case have been set out in 
my learned brother’s judgment and need 
nob therefore be recapitulated. The 

following table shows the relationshin nf 
the parties. ^ 


vr u/ jjeuigree see p. 556) 

What we have to determine in thi^ 
case 18 as between mother’s fathav-o • 

of the last mall 

- “rii 
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‘.\v 1 on this point. Tiie 

Ir.'.vCoiii i.' liavcioiind in favour of 
B;- '.’. VI vcs]’v'indt?nt who is tlio mctlier’s 
fa'-h-;: .'i'tor’s grandson on tlie ground 
til it is n.?arer in relationship to tho 
cci-ir.cn ancestor than the appellants 
v.h- are mother's father's brother's 

.• ! Ml's sons. 

Admittedly, tho parties fall within 
the group known as 'Matri bandhii^:’ un¬ 
der t!ie iditakshara Law. Basayya is re¬ 
moved from the common ancestor by 
four desroes while “tho plaintitl's are 
removed by I've degrees. It is argued by 
Mr. ^omayya t hat since tiic appellants .are 
entitl d to odor pinda lil)ations to the 
ar.ce-t '1 ^ thcbenelitof wliich will be 
paiiiciinted l>y the propositus, and the 
re's{ ordent i' not in that position, pre¬ 
ference diould be given to the appel- 
Iv'.'.' though the respondent is admit¬ 
tedly no.xrcr in relationship to the com¬ 
mon aJicestor. ^Ir. Govindaraghavachari 
doo= t'.ot admit that the appellants are 
entitled to oiler such libations but, for 
the purposes of this case, wo assume 
that they have the right to do so. The 
question then is, whether preference 
should be given to the appellants on the 
ground of the “religious eflicacy of their 
oldrbions ' as against the respondent 
w'lO bases his claim on “the nearness of 
blood" (proi)inquity.) 

In my opinion the principle of the de¬ 
cision in Verlachala MxuJaliar v. Suhra- 
mania Chcliior{Z) supports the respon¬ 
dent’s contention. In that case the con¬ 
testing claimants were atma bandhus 
and the contest was between the pater¬ 
nal aunt’s grandson (son’s son) and tho 
maternal uncle. Though tho High Court 
held that the former should bo preferred 
on the ground that he was a claimant ex 
parte paterna while the latter was one 
ex parte materna, the Judicial Com¬ 
mittee held that the maternal uncle 
should be preferred to the other clai¬ 
mants. The maternal uncle in that case 
was related to the common ancestor in 
greater nearness than the paternal aunt’s 
grandson and further, he was entitled to 
offer libations as w'ell. So, it is true 
that, strictly speaking, their Lordships 
were not called upon to consider the re¬ 
lative merits of these two sets (viz. test 
of “nearness'of blood” as against “the 
superior efficacy of oblations)”; in com¬ 
ing to the conclusion as to who was the 
preferable heir. In their judgment their 


Lordships refer to various passages in 
Viramitrodaya, Smriti Chaudrika, as 
well as the four propositions laid down 
in the well known case of Miithuswami 
V. 2Iuthvkimara$ivami (6) for determu 
ning tho rules relating to the preference 
of bandhus. Mr. Somayya relying on 
these argues that propinquity is to be 
tested with reference to the doctrine of 
spiritual efficacy in offering libatioM. 
Tlieie is a certain amount of force in 
this argument, for it is clear that the 
attention of the learned Judges was 
drawn to this aspect of the case. Bnl 
a careful perusal of the judgment re¬ 
veals the fact that their Lordships de¬ 
ciding the case as they did, were influ¬ 
enced primarily by the .consideration 
that the maternal uncle was related in 

greater nearness to tho'common ancestor 

than the other claimants. After refer¬ 
ring to the passage in the Mitakshara 
which lay down the rule relating to 
bandhu succession they expressly state 
their opinion in the following passage. 

Their Lordships again in the view tbsy 
take of the rights of the parties in fehaptesew 
case do not think it necessary to 
opinioQ how far this proposition is in 
mity with the express rale that . 

class propinquity should be the gover B 
factor see p. 7t'2. 

It appears to me that this 
strikes the dominant note of tho 1*^ ^ 
ment, then they refer to the well known 
ancient rule relating to the sapind* 

"to the nearest sapinda the mbe * 
tancenext belongs.*’ Later on tb^ 
Lordships draw attention to the p 
sage in the books of GolaP Cbandw 
Sastri and Rajkumar Sarvddhikar'- PJ 
766 and 767, both of which supp) 
the position that, unless the 
contestants are of the saino L»rv 

doctrine of spiritual 

little to do in determining the P 

ence of one contestant over the o * 

the last paragraph of the jn g 
occurs the following passage. 

“The appellant is undoubtedly ^ 

groo to the.deceased than Subram * 
offers oblations to his father “ a ofi®* 
to whom the deceased was also 



Abdul Azi-kz Sahib v. Badkr Mull Sowcar Madras 

|):irO'l tn liim l.-v.vn'M wb'''m au'l tli- 


1930 

thwe fold olassiDcition of fcho bAndb'.!/ 
with regard to their right to succession 
is also based upou the docbrino of the 
propinquity of 'rolatiouship as recently 
repeated by the Privy Council in Adit 
Narayan Singh v. Mahahir Prasad 
Tiivari (2). 

From the above considerations we 
may infer that the Privy Council deci¬ 
ded in Vedachala Miidaliar v. Subra- 
\mania Chetiiar {d) that in determining 
'priority among atma bandhus 'nearness 
’Of blood should bo considered to be the 
governing factor unless the contestants 
are equal in degree in their relationship to 
ithe common ancestor in which case efti- 
icacy of oblations may be a test for pre¬ 
ference. That this is the true inference 
to be drawn from the Privy Council de¬ 
cision is made clear by the decision in 
Ba77ii Beddi v. GaTigi lleddi (4) to which 
my learned brother was a party. In 
that case Bamcsam, J. at p. 733 {of 48. 
Mad) says thus: 

‘'Accordingly I infer from Vedachala Mtidli' 
ar V. Mudaliar (6) that the rules 

to be applied to the atma bandhus for deter¬ 
mining priority are: (1) propinquity should be 
•the governiug factor, (2) if both areequalin 
degree the spritual benefit conferred may be 
used as a test for preference.” 

I respectfully agree with this view, 
Applying, therefore, the principle that 
propinquity should be -the governing 
'factor. 1 am of opinion that the lower 
Court’s judgment should be uphold. 

The decision in A. I. B. 1929 Cal. 289 
■may be cited as an instance where the 
test of spiritual bonoJit was applied in 
determining priority between rival clai¬ 
mants who were related in tlie same de¬ 
gree. Mr. Mayno’s opinion also is in 
Bupporb of the contention of the respon¬ 
dent. In his Hindu Law, Edn. 9, p. 149 
the following five rules are laid down: 

1 A nearer ancestor and his descendants ex¬ 
clude an ancestor more remote and his deseon' 

■dants. 

2 As between descendants of the same ances* 
'tot, or ancestors of an equal degree the nearer 
in degree exclude the more remote. 

8 As between ancestors of tho same degree, 
lis who is related through tho father is preferred 
to him who is related through the mother. 

4 As between bandhus of the sime .class the 
spiritual benefit they confer on the propositus 
is as stated in Viramitrodaya a ground of pre* 
ierence. 

5 All other considerations being equal ho 
between whom and the common ancestor no 
femals Intsrveaes will be preferred to ons bet¬ 
ween whom and the common ancestor one 
demale iatervenes and the latter will be pre- 


two iiicerv.’iio. 

Having rogaril Lo tho facts, chui ly 
R. 2 applies to tho present easy as lUsi- 
vayya is romovod from tlio common an¬ 
cestor by four degrees while the pl iin- 
tilig and defendant 5 are removed by 
live degrees. Mr. Som.u ya argued tliat; 
tho appellants are entitled to preference 
because between them and tho jiroposi- 
tus only one female intervenes, whereas 
so far as Basavayya is concerned 'two 
females intervene. Now, this would be 
so, acc.n'ding to R. 5: see also 
inalazhariar Andal y4mm«f (7) if all 
other considerations are equal. But the 
considerations are not equal in this case 
as Basavayya is nearer in degree than 
the plaintiffs and defendant 5. 

The decision in Sakharai)i Narayaii 
v. Bal Krislma Sadashiv (o) fully sup¬ 
ports the appellant. After reading the 
judgment carefully I have come to the 
conclusion that that decision is not re¬ 
concilable with the decisions of the 
Privy Council in Vedachala Miidaliar v. 
Siibrariiaiiia Clietliar (-J). If it follo'A's 
from the Privy Council decision, as I 
think it does, that in deciding the ques¬ 
tion of succession between bandhus in a 
case w'horeone of the contestants is re¬ 
lated to the common ancestor in a 

nearer degree than .the other, the dis¬ 
tinction between ex parte materna and 
ox parte paterna lias no application, then 
the decision in Salcharam. Narayna v. 
Dai Krishna Sadyshiv (5), should be 
different. 

In the result, I would dismiss this 
second appeal with costs. 

_r.R^S./v.S. __ Appeal dis7nisst>d. _ 

(l) [l967j'ao”Mad. 400=17 M. L. J. 2S5. 
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Reilly and Cornish, JJ. 

A. G. Abdttl Azees Sahib—Petitioner— 
Appellant, 

V. 

Bader Mull Sotrear—Respondent. 

Original Side Appeal No. 37 of 1929i 
Decided on 19th November 1929. from 
order of Beasley, J., D/- 10th March 
1929, in Application No. U68 of 19-20, 
in Civil Suit No. 181 of 1920. 

Madras High Court Original Side Rules, 
O. 29, R. 6—Decree-holder cannot bid for 
less than'market value. 

Under R. 6, 0. 2), the decree-holder's per¬ 
mission to bid c.%anot be to bid for less thsa 
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th.- silnoofth'! iut?, unless the Couft 

m ‘ -•* ;■ in orJ.'r ;!i''kviii'; him to bid lor less. 

[P 560 C 1] 

Ji. Srinivn'-a Annaurjar —for Appellant 
.1/. .1. Tirioiarayanachariar and S. T. 
K in^hanamar-hari —for Respondent. 

Judgment.—Under R. 6, 0. 29, Rules 
of tiij ni: 4 h Court Original Side, the 
docioe-iioldcr's permission to hid could 
Mu( lie to bill for less than the markot- 
valvo of the lots unless the Court made 
an order allowing him to bid for less. 
It does not appear that any such order 
was made by the High Court in this 
case. Tlie appeal is allowed \Yith costs 
and tho sale is set aside. 

r.n.s.,v.s. Appeal alloucd. 
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\Y.allace, j. 

Sivanu Thevar and others —Plaintiffs 
2 to 8—Appellants. 

V. 

Omaiyoiirubhagam Pillai and others — 
Defendants 1 to G, 8, 9, 11 and 13 to 15 
—Respondents. 

Second Appeal No. -108 of 1926, Deci¬ 
ded on 18th October 1929, from decree 
of Addl. Sub-Judge, Tinnevclly, in Ap¬ 
peal Suit No. J9 of 1925. 

Madias Board of Revenue Standing 
Orders, O. 19 (1)—Before resettlement of 
1909, tree pattahdar having permanent 
right to their usufruct as long as kist was 
paid but right to timber vesting in Govern* 
ment — Cancellation of tree patlah under 
O. 19 (1) has effect of surrender of Govern¬ 
ment’s right and pattahdar gets absolute 
rights to trees. 

Where before resottlemcat of 1909 a tree pat- 
tadav poesessud a permanent right to tho usu* 
fruct of tho tree as long as the tree pattah kists 
were paid, without any right to cut them down 
and the right to timber was retained by the 
Government, the cancellation of the tree pattah 
in pursuance of tho policy of Government un* 
der Standing Order 19 (1) docs not amount to 
defeasance of the right of treo pattadar. Such 
cancellation has the effect -of surrender by the 
Government of their title to tho timber and 
the pattadar gets an absolute title to tbs tree- 
36 Mad, 118, Bel. on. [P 5G0 C 2, P 561 C 2] 

T.]\I. Hamasxrami lya —for Appel- 
lanfis. 

K. Rajah Ayyar and V, Ramasxcami 
Iyer — for Respondents. 

Judgment. — The plaintiffs in this 
case sued originally for a declaration of 
title to survey No. 353 with the palmyra 
trees standing thereon and 39 palmyra 
trees standing on survey No. 362 and 
for a perpetual injunction restraining 
the defendants from interfering with 


their enjoyment. The original Court 
decreed the suit but the lower appellate ' 
Court dismissed it. The plaintiffs ap. 
peal regarding their title to the trees 
only and have given up the claim to the 
land, survey No. 353, 

The facts are as follows: Up to the 
resettlement of 1909, in this District of 
Tinnevelly there were several pattas for 
the suit land and for the suit trees 
thereon. Such separate pattas were a 
common feature in that District before 
the resettlement. The defendants in 
this case held the land pattas and the 
plaintiffs the tree pattas. At the re¬ 
settlement the general Government 
policy of getting rid of the tree pattas. 
was earried out, and in pursuance of 
that policy the plaintiffs’ tree pattas 
were cancelled. Since then it is/onnd 
that the defendants have been in pos¬ 
session of the trees, but since 12 yea^ 
have not elapsed on the date of the suit 
from the cancellation of the tree-pattas, 
the plaintiffs’ title to sue is nob extin¬ 
guished unless by the cancellaticm of 
the tree-pattas their title was taken 
away. The general question for deci¬ 
sion therefore, is, what right did the 
plaintiffs possess in .the trees by the 
virtue of the tree pattas and what was 
the effect on that right of the cancella- 


on of tho tree-patta. i 

The sort of right which tree-pattadars 
assessed in the trees is somewhat in- 
afinite. Bub it appears to have been a 
armanont right to the usufruct so long 
s they paid the tree-patta kist. 
ere nob full owners of the trees in 
mse that they could out hhem dowtk 
he Government retained the righ | 
le timber. But they were permanen o® 
ipancy-holders—il the phrase 
sed—of the right of the usufruct. 

, they were not liable to be 
om that use except upon faUura opr 

10 kist. Now when -«((’ 

acided to abolish the double hoi mg 

,nd and tree pattas, it laid 

)r the purpose which are 6®”° * mue 

10 Board’s Standing Orders. B- 

lie applicable to the ^-ees 

banding Order 18 (l) 

1 occupied ladns. It is to 

“ No claim should rich*? 

i behalf of the GoveTnment to ^ii 
'er trees growiog on lands kel , b* 
ktta .... Separate pattas sho 
sued for the trees and where 
ust, the tree-patta should be 
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the tree*pattadar left to make his owq arrange¬ 
ments with the laud pattadar, if the two aro 
diSetent persons.” 

At the same time theassessment on the 
tree-patta was added to the assesment 
on the land-patta, and the Government in 
future looked to the land pattadar for 
the combined assessment. The respon¬ 
dents argue from that fact that the can¬ 
cellation of tree-pattas put an end to 
the right of the tree-pattadar. This is 
directly contrary to the ruling of this 
.Court in Sengoda Goundan v. Varadap> 
^pan (l). If respondents' view is accept¬ 
ed, there is no point directing the tree- 
pattadar to make his own arrangements 
with the land-pattadar, since there was 
nothing left with him to arrange about. 
The meaning pf the rule clearly is that 
the land-pattadar must either arrange 
to buy out the tree-pattadar or to col¬ 
lect the tree-patta kist from him. It is 
suggested by the respondents that the 
rule was that the party to be bought 
out was not the tree-pattadar but the 
Government, and the resettlement pattas 
Exs. A and A (1) are referred to. But 
there is certainly nothing in these to 
show that the respondents paid Govern¬ 
ment kist for the trees and there is no 
evidence to that effect. If the respon¬ 
dents had done so, there ought to be 
available evidence. Besides, that such 
an idea is erroneous seems quite clear 
from the District Gazetteer, which was 
compiled by a Tinnevelly Settlement 
Officer and may, therefore, be regarded 
as authoritative on this point. In Vol, 1 
at p. 309 it says: 

” In respect of all palmyras standing on 
patta lands Government waive their risbtto 
the timber.” 

and further down on the same page: 

In order to induce the ryots to effect by 
mutual arrangement a transfer of rights and 
to terminate the system of mixed holding 

special officers were at the resettlement ap¬ 
pointed to act as mediators.” 

and again as a rale, the land-pattadar 
Thought the palmyras from the tree- 
pattadars.,' The lower appellate Court 
has fundamentally misunderstood the 
position. It has applied Standing Order 
18 (2) which is not the Standing Order 
applicable to the case, for it relates to 
trees on ocenpied lands. The rule no 
doubt states that the ownership of the 
trees continues to vest in the. Govern¬ 
ment, but since that rule has no 

(i] [1918] 86 Had.T48=j3'81^11777201=13 
I. 0, 87=(19U) 2.M. W. N. 533. 

1930 M/71 & 72 


application to f.lio present case, the 
lower appellate Court made an error 
in applying it. It has inferrea tliat 
tho cancellation of the trec-pattV 
amounts to the dcfoa-^anco of tho right 
of the tree pattadar which, as I have 
said, is -ditectly oj'i'iise'1 to tho ruling 
in Souj-'da Ooiidaii v. Varn l.ippm (L), 
and is clearly opposed to the principles 
of the ro-settlemcnb as sot in tliu 
Gazetteer. Tho right to the usufruct 
did not vest in the Governuieiit and, 
therefore, the Govorninont could nob 
have transferred it from the .tree-patta- 
dar to the land-pittadar. The lower 
appellate Court has also misquoted Exs. 
A. and A (l) when it says that they show 
that the Ee-settlement Officer directed 
the plaintiffs to sue for tho trees. On 
the contrary the Resettlement Officer 
directed the plaintiffs to sue for the, 
land for which they were then also' 
making a claim. The lower appellate 
Court’s decree cannot, therefore, be sup¬ 
ported. The plaintiffs’ title to tho trees, 
the Government having surrendered- 
their right to the timber, is now abso-’ 
lute and they have not lost it by ad¬ 
verse possession. 

I must, therefore, modify the decree 
of the lower appellate Court as regards 
the claim to the trees on lands Nos. 353 
and 352 and declare the plaintiff’s title 
to the plaint trees, and grant an injunc¬ 
tion that the defendants are restrained 
from interfering with the plaintiffs’ pos- 
session of these. The appellants will 
get their costs here and each party will 
pay his own costs in the lower Courts. 

P.R.S./v.B. Decree modified. 
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CUHGENVEN, J. 

{Uantipragada) Sivaramayya —Appel¬ 
lant. 

V. 

{Kapa) Venkata Subbamma and others 
—Respondents. 

^ Second Appeal No. 1353 of 1926, De- 
cided on 4th December 1929, against de¬ 
cree of Dist. Judges West, Godavari, in 
Appeal Suit No. 76 of 1926. 

Partition Act, S 4—‘‘Undivided family” 
meant undivided “qua” property even though 
divided in status. 

The words “undivided family” occurrine in 
S. 4 ate not restricted to mean a family joint in 

w ^^'nily divided in status 

property in question 
and the provisions of. S. 4 are therefore fully 
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tD it : 30 All. 324 ; 12 C, L. J. 525, 
I'c :i ; 2'3 All. 303 ; 13 .1//. 282, Bef. 

[P 562 C 2] 

Satan :ara>jana and P. Satyanara- 
VC’aa lion —for Apjcllant. 

P. S^masun’laravi —for Respondent. 

Jadgment. —The plaintiff bought a 
third aliare in the dwelling bouse and he 
for partition of it. The members 
of the lamily occupying the house were 
-defendant 1 and the plaintiff’s vendor, 
defendant 3, who w’ere brothers, and de¬ 
fendant 2, son of a deceased brother. 
Defendant 1 died during suit and his 
widow defendant 6 was added as 
legal ropvosontative and in that capacity 
shy applied for the benefit of S. 4, Parti¬ 
tion Act of IS93. The question is whe¬ 
ther it aj)plics to the circumstances of 
the case. The family although occupy¬ 
ing the house in common was divided in 
st.>,i;us. S. 4 has as one of its conditions 
tirit the share of the dwelling house in 
question must belong to “an undivided 
family." It is contended 'on behalf of 
the plaintiif, now appellant before me, 
chat this phrase cannot apply to a family 
divided in status but must be restricted 
to what we ordinarily know as a joint 
Hindu family. There is no Madras deci¬ 
sion upon this point. A Full Bench judg¬ 
ment of the Allahabad High Court, SuU 
tail Begam v. Dabi Prasad (i), is perhaps 
the leading authority. There had been a 
previous case in .Allahabad, Hashmat 
AH V. Muhammad Umar {2), VQ\s.ting*to 
a Mahomedao family and in that it was 
decided, on the analogy of another Full 
Bench decision of that Court Ammc Ba- 
ham V. Zia Ahmad (3), where the ex¬ 
pression ‘joint family property’ as used 
in Art. 127, Lim. Act, was deemed to 
mean property belonging to a joint 
family, that S. 4 could only apply to an 
undivided Hindu family and not to a 
Mahomedan family living togetherr The 
meaning and intention of the provision 
are fully discussed rn Sidtaa Begam v. 
Dabi Prasad (i). The learned Judges 
state the point for decision as follows : 

"it is cont mded oa the oae band that the 
words ‘undivided family' as used in -this sec¬ 
tion mean a joint family and ate -conflaed to 
Hindus or to Htbomedaus who have adopted 
the Hindu rule as to joint family property. On 
the other hand the contention is that the ex- 
p ression is of eeti»ral aopti<!atioa and, means a 

(1) [1 iOo] 30 AU. A.LJ. S53=(L90d) A. 

W.N. 126. 

(2) [1907] All. 3C8=4 A.L.7. 909=(1907) A. 

(3) 13 Alh‘232=<l89l) A.W.N. 88. 


family, whether Hindu, Mahomedan, Christiaas 
etc., possessed of a dwelling house which has 
not been divided or partitioned among the 
members of the family.” 

They then allude to the occurrence of 
the same phrase ‘undivided family' in 

S. 44, T. P. Act, whence it appears to 
have been borrowed for the purposes of 
the Partition Act, and point out that the 
provision in the former statute is clear¬ 
ly of general application. It has been 
suggested hero that the portion of S. 44, 

T. P. Act, alluding to an undivided family 
would, if it merely meant a joint family, 
be superfluous in view of the proviso to 
S. 2 of the Act that nothing in it shall 
be deemed to affect any rule of Hindo, 
Mahomedan or Buddhist law. ThePnll 
Bench observes that the purpose of S. 4 
appears to be : 

” to prevent a transferee of a mambsr of a 
family who is an outsider from fotciog hi* 
way into a dwelling 'house in which othet 
msmbers of his transferrer’s family have a ngW 
to live," 

an intention which would of-coarse 
cover circumstances such as those oi 
the present case, and they conclade by 

construing ‘undivided family as ; 
"undiviled qua the dwelling bouse iMaesWo 
and to be a family which owns the bouse ^ 
has not divided it.” ^ , lu r \ 

There are several decisions 
cutta High Court to the same effect, 
need only allude to the earliest one - 
Khirode Chunder Ghosal v. Sar^a Pro- 
sad Mitra (4). The learned Judges oi e 
Sultan Begam v- Dab% Prasad \i) ^ 
approval aud explain how -jj. 

previous to the enactment of the 

tion Act and the inconveniences w 
it was designed to avoid. Th®re« 
no authority in conflict with ,5 

and it appearing to me Lmbi- 

‘undivided family’ is sufficiently 
guous to justify me in adopting ^ 
struction most in consonance wi j 

appears to be the intention of “ h|, 

follow them and agreeing tg I 

the view taken by the ..atg/ 

dismiss the second appeal wit 

P.R.S./J.M. Appeal dismissed- 



3930 Kalattt v. MangAPATHI (Ananfcaknahna Ayyar. J.) Madras 563 


A. I. R. 1930 Madras 563 

Anantakrishna Ayyar, J. 

Kalattn Mudali and others — Defen¬ 
dants—Appellants. 

V, 

Mangapathi Mudali and others — 
Plaintiffs—Respondents. 

Second Appeal No. 900 of 1925, De¬ 
cided on 7th November 1929, from decree 
of Sub-Judge, Chittoor, in Appeal Suit 
No. 163 of 1922. 

(a) ^ Adverse possession—Trust^Wrongful 
s*ecipient of profits of trust property docs 
not acquire title by adverse possession—One 
beneficiary can. however, acquire right ad¬ 
versely to others. 

Whilst the truslee is in possession of the 
estate, the right of tho beneficiary is safe, so 
that if the trustee mistakes his beneficiary and 
makes over the profits of the estate to a wrong 
person, such wrongful recipient of the profits, 
dooo not acquire title by adverse possession 
against the rightful cestui que trust. It be¬ 
ing the duty of the trustee to pay over the pro- 
iits to the beneficiary, payment to a wrong 
person will not give that person a title, but if 
one or two beneficiaries is excluded by the 
other who received the - rents to the es elusion of 
the trustees as well, limitation will commence 
to run against tho excluded beneficiary. Lister 
V. Pichford, 34 Bev. 576 and East Stonehoase 

<W02r2 r B 318 

«r, ^ [P 565 0 11 

Where moneys belonging to the community 

were being spent for the purposes of tho vil¬ 
lage temple at which tho community worshio- 
pad, use of the community funds for temple 
purposes cannot be taken to confer any rights 
on idols to propsrtios of the communities. 

.. . CP 505 0 1 ] 

(fa) Adverse possession—Possession ought 
to be unequivocally adverse. 

In considering whother possession was ad* 
verse or nob, Courts should remember that there 
ought to bo nobbing equivocal in the possession 
relied upon as being adverse : 2 Bom. 388 and 
Thomas v. Thomas 169 E. R. 701, Ref. 

.... . CP 5650 2 ] 

I *^**''®*’*® possession — Trustee cannot 
make hii pei$es»ion advene, 

a trustee cannot by any act of his order 

make his rightful possession adverse to tho real 
oestm que trust. [p 555 q g] 

8. Varadaokariar and V. N. Shama 
ifao—for Appellants. 

T. M* Krishnaswami Iyer —- for Res¬ 
pondents. 

Judgment, - The plaintiffs and de- 

fendants 1 to 6 are members of Sangun- 
thi Mudaliar community of the village 
of Sathravada, and the suit -was for a 
declaration that the plaint topes are 
common properties of the said commu- 
city, that the plaintiffs and the members 
of their faction are entitled to jointly 
possess and enjoy with defendants 1 to 
6» and the members of their faction, the 


said topeij, and for a pormanent injunc¬ 
tion res(,raining tho defendants and their 
party from dealing with tiio topes, or 
the income tlioi'cof, independently oftlio 
plaintiiis and tlioir jiarty, for any [uir- 
pose ^ not sanctioned by tho general 
meeting of the whole eominunity. 

The plea of defendant 1 'was that the 
topes belonged to Sri Varadharaji Swami 
temple of Sathravada, that the temple 
owned the topes from timo immemui lal 
and that the same were in the manage¬ 
ment of trustees of the temple all along, 
that the office of trusteeship of tho 
temple was hereditarily in the family of 
defendants 1 and 2 ahd that defendant i 
was the then trustee of the temple. The 
Rajah of Kaivetnagar was added as the 
dharmakartha of the temple and made 
defendant 7 in the case. His plea was 
that defendant 1 was not the trustee of 
the temple, but that ho defendant 7 was 
the trustee. He also pleaded that the 
old accounts disclosed that the plaint 
topes w’ere the properties of the San- 
gunthi community mentioned in the 
plaint, that the trees in the topes were 
being charged tree tax by defendant 7 
and that pattas were issued in respect 
thereof. Defendant 7 accordingly ad¬ 
mitted the title of the plaint community 
to the topes. 

This litigation began in 1916. This 
matter came before the High Court on a 
former occasion, and the High Court on 
8 th April 1921, passed orders in Civil 
Revision Petition 342 of 1921, preferred 
against the order of remand passed by 
the Subordinate Judge on 6th March 
1920, and the High Court directed three 
issues to be tried by the District Mun- 
sif instead of the issues specified in the 
order of remand passed by the Sub¬ 
ordinate Judge (see p. 37 of the plea¬ 
dings book). The District Munsif tried 
the issues framed in tho case, and came 
to the conclusion that the title to the 
topes was in the Sangunthi community 
of the village of Sathravada and that . 
they were not the properties of tbe tem¬ 
ple of Sri Varadharaja Swami of Sathra¬ 
vada as contended for by defendant 1 
and the other defendants 2 to 6. 

All the Courts which had to try tho • 
present litigation were of opinion that- 
the title to tho topes in question was iu 
the plaint community and not in the 
temple._ This finding has now become 
conclusive, and the discussion o£ the 
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f:u‘ii 0 r iai<o<l in the case 

^ho'iM i-iA/tceil on that fDoting. Tlie 
plTiri'hi'^' ‘ Aso wa-^ that the village 
alf.iirs are nian.igod by two PeViyathana- 
that plaiar-ili' 1 !us been the Periya- 
tliuiak ir for tiie last 40 or 00 years and 
'h-'fi'i'daut 1 for the last 12 years ; that 
roiii-nilv tliero was a la-jtion in the vil- 
lajo. plaintiff 1 had been the head of one 
faction and that defendant 1 has been 
the head of the other faction. The de¬ 
fendants admitted the practice of man- 
agement hy two Periyathanakars, but 
stated that tlic practice of management 
related only to caste affairs and proper¬ 
ties lielonging to the community, but 
contended that the suit topes were not 
the properties of the community but 
wore the properties of the temple whose 
trusteeship vested in defendant I’s 
family. The defendants also pleaded 
that the temple acquired absolute rtghts 
.to the topes by effect of adverse posses¬ 
sion for more than 12 years. 

The trial Court found that defendant 
1 had been in enjoyment of the topes on 
behalf of the temple for more than 12 
years, and that the rights of the plaint 
community to the topes in question had 
become barred and extinguished by 
limitation. It therefore dismissed the 
suit with costs. 

. On appeal the learned Subordinate 
Judge of Chittoor after observing that 
the question of the original title to the 
topes in the plaintiffs’ community was 
iconcludod by the finding arrived at by 
the several Courts which had to deal 
.with this litigation, observed that the 
only question for decision was how far 
the enjoyment set up by defendant 1 on 
behalf of the temple was true and how 
far it affected the title of the plaint 
community to the topes in question. He 
.found in para. 3 that the 

“alleged possession of the topes by defendant I 
was not adverse to the plaint community.” 

He accordingly reversed the decision 
of the first Court and decreed the suit 
in-plaintiffs’ favour. 

Defendants 1, 2 and 5 have preferred 
*this second appeal. Cn their behalf it 
was contended by their learned advocate 
that the decision of the learned Subordi¬ 
nate Judge was vitiated by reason of his 
. not having properly apprehended the 
scope of the issues as settled by the High 
Court in the Civil Revision Petition al¬ 
ready referred to. He also urged that 


some of the distinctions made by the 
learned Subordinate Judge should not 
be accepted. On behalf of the respon- 
dents (plaintiffs) it was argued that the 
title to the topes being found to be in 
the community and defendant 1 being 
admittedly one of the Periyathanakars 
of the community, there could be no ad¬ 
verse possession against the community 
in the circumstances, and that the ac- 
counts filed in the case and also defen¬ 
dant I's admissions made it clear that 
the funds of the community including 
income from the topes were being now 
and then spent for the temple, as the 
temple was situated in the village and 
as the community worshipped the idol 
of the said temple and that the idol 
could not claim any rights to the topes 
in the circumstances. 

After having carefully considered the 
contentions raised by the learned advo¬ 
cates on both sides, I have come to the 
conclusion that the decision of the 
learned Subordinate Judge is right and 
that the community has not lost its title 


■>o the topes by limitation. 

In 1901, defendant 1 sued on behalf of 
the temple for recovery of possession of 
portions of one of the two topes in ques¬ 
tion, after removing the huts standing 
thereon. I agree with the learned advo¬ 
cate for the appellants that the 
tioD of the present defendant ! m 
possession receipts in those suits 
not be taken to negative defendant 
contention, if his contention wm 
otherwise be tenable, having regar 
the other proceedings in those suits, 
learned Subordinate Judge’s observa 
that in the possession 
2 -a, the decree-holder was not desc 

as trustee of the temple, 
suits concerned he had sued as 
the temple, should not 
anything more than a 
of the said exhibits. I do not 

the circumstance that in the pos 
receipts the decree-holder was no 
cribed as a trustee should be , 
conclusive against the ^graP' 

dant I’s contention ; but the 
pellate Court has referred to jp 

ous other circumstances ap^ jp 

the case. It has dealt with t ® -g of 
which the properties and tba by 

the community were out 

the Periyathanakars. It fu ^ 
that moneys belonging to the 
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making a luistakij as to tbo persons who ai’o 
really liis costuis otio trust c.iiiuot aflecb the 


were being speufc for temple purposes, 
and it is only natural, seeing that the 
temple was situated in the village and 
the community worshipped at the tem¬ 
ple. Use of the community funds for 
temple purposes in such circumstances 
‘could not be said to confer any rights on 
the idol to any properties of the commu¬ 
nity. Just as individual members—wor¬ 
shippers-make offerings of money or 
materials to the God, the community 
thought it proper to offer moneys and 
materials belonging to the community to 
the God ; even if the incomes from these 
topes were utilized for such worship, the 
same could not (for that reason alone) 
confer any title in the God to the topes, 
having regard to the circumstances. As 
remarked by the learned Subordinate 
Judge in para 2 of his judgment ; 

“Admittedly defendant 1 and bis deceased 
brother Muthu Muniappa before him have had 
control of the village collections and that as 
the Periyathanakars of the community of S?n- 
guntbas." 

Defendant admitted that the ‘plus’ 
balance (surplus income) of the village 
collections was always devoted for the 
temple : 

' “He also admitted that item 1 of the village 
collection was spent for the temple because the 
villagers authorized him to do bo." 

The law on the point as stated by 
Mitra in his work on the Law of Limita¬ 
tion is quoted in the judgment of the 
lower appellate Court, and neither of 
the learned advocates who appeared be¬ 
fore me questioned the correctness of 
that statement. In fact both the learned 
advocates admitted that the law was 
correctly stated in Mitra’s book. This 

is what is stated in Mitra’s book : 

“Whilst the trustee is in possession of the 
estate, the right of the benedciary is sife, so 
that If the trustee mistakes bis beneficiary and 
makes over the profits of the estate to a wrong 
person, such wrongful recipient of the profits. 
It has been held in England, does not acquire 
title by adverse possession against the rightful 
Icestui que trust, It being the duty of the 
trustee to pay over the profits to the beneficiary 

payment to a wrong person-will not give that 

person a title, but if one or two beneficiaries is 
excluded by the other who received the rents to 
the exclusion of the trustees as well, limitation 
will commence to run against the excluded 
beneficiary." 

In discussing the questions argued in 
the case it is necessary to remember the 
observations of Sir John Bomilly, M. K., 
in Lister V, PieJeford (L): 

" A trustee who is in possession of land, is so 
cn behalf of his oestois que trust, and bis 

(1| St Bev. 675=55 E. R, 757. 


question.Suppose that they had ima¬ 

gined boii.i fide that tlioy themselves woi'o 
personaily entitled to the propertv, and that 
they woro not trustees of it for any one, it 
would, novortlndi'ss, have been certain tliat 
they would hive hoc-n trustees for the cestuis 
qua trust, and no time w<.uld run while tlicy 
wore ill such possession. 'I'ho lt>|.’al estate was 
vested iu them, no other [n.-rsm could have 
maintained an ejcctuient agaiiist th 'in; they 

are bound to know the law, tlicv luiiihl to have 

• * 

taken possession, as soon as Ui.jy siw who 
were the real bonoficiavy devisees, and liMng 
in possession, they ought to have applied the 
proper proportion of the rents for the bjiiefit 
of such residuary devisees. The fact that 
they did not do so c.aunot, in any respec’t, 
weaken the rights of the devisees. Nor can 1 
see the least distinction in this respect bet • 
ween the trustees having wilfully and frau¬ 
dulently paid rents belonging to their cestuis 
que trust to a stranger, and their having done 
so ignorantly and bona fide. However, they 
obtained possession and as soon as they did so, 
their possession must be attributed to their 
real right to possession and not to any other. 
Were it otherwise, it would bo poss'iblo for 
trustees to give the property of ono cestuis que 
trust to another.’’ 

In East Slonehouse Urban C(yxincilw. 
Willoiujhbu Brothers Ltd. (2), p. 335, 
Channell, J., observed as follows : 

" The persons for whom-the trustees really 
were trustees were not barred by the erroneous 
payment because a trustee could not by any' 
act of his own make his rightful possession 
adverse to the real cestuis que trust." 

Iu considering whether possession 
was adverse or not, we should re¬ 
member that there ought to be noth 
ing equivocal in the possession relied 
upon as being adverse. As remarked in' 
the Full Bench case reported in Lallu- 
hhai Bapubhai v. Mankmvarbhai (3), 
at p. 413 ; 

“ The Courts arc loth to convert a possession 
which began lawfully into a wrongful and ad¬ 
verse possession " 

and again, as stated by Wood, V. C., in 
Thomas v. Thomas (4) at p. 703, “ pos¬ 
session is never considered adverse if it 
can be referred to a lawful title.” 

These principles should be kept in 
view in deciding the present case, be¬ 
cause the properties of the community 
were in the possession of two Periathan- 
akars plaintiff 1, and defendant 1 and 
they were managed by these two 
people on behalf of the community. 
Therefore, the mere circumstance that 
either a part or the whole of the man- 
agement of th e top es ^as more directly 

(2) [1202] 2 K. B. 318. 

(3) [1877] 2 Bom. 333. 

(4) 169 E. R. 701. 
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uii'icr liofcndint: 1 than under plain- 
:,iii L, ur that; dofcndanfc 1 was solely in 
[lossossion i.!!l management of the 
topes and even spent the whole income 
of the topes as he thought fit, would 
not make Ins ])ossession adverse to the 
communiiy. Kor. having regard to the 
ciicninUances tliat tiie temple is situ¬ 
ated in the village and tiie idol is being 
worshipped by the members of the com¬ 
munity, who make various otferings to 
the idol, could the circumstance of the 
income from tiie topes being spent for 
the temple be taken to chatigo the ori¬ 
ginal possession of defendant 1 on be¬ 
half of the community, into adverse 
possession on behalf of the idol. It 
was open to the community to spend its 
income in anj' way it liked, and having 
regard to the admission made by defen¬ 
dant 1 that practically all the surplus 
income of the community was being 
spent on the temple, the proper view 
to take of the circumstances appearing 
in the present case would seem to be 
that the amounts were spent as offering 
by the community to the temple, not 
that the idol acquired any rights either 
to the topes or any other properties of 
the community. The description of do- 
fendant i as trustee of the temple in the 
litigation of 1901 in respect of small 
portions of one of the topes, or his 
taking a rent deed in respect of huts 
standing thereon (Ex. 3 of 1699) could 
nob, having regard to the general cir- 
cumscances appearing in the case and 
to the special circumstances mentioned 
already, be taken to be conclusive in 
favour of the view put forward by 
defendant 1. The same should be con¬ 
sidered along with the other circum¬ 
stances, and I think the learned Subor¬ 
dinate Judge was right in his view. 

Defendant 1 no doubt filed two suits 
in 1901 as trustee of the temple, in res. 
pect of small portions of one of the 
topes in question, to have certain hubs 
put upon the same by certain trespas- 
sers removed. He gob decrees in those 
suits and gob possession in execution. 
As observed by the learned Subordinate 
Judges possession receipts do not des¬ 
cribe him as trustee ’’ bub those re¬ 
ceipts should be read along with the 
proceedings in the suit. Bub it should 
be remarked that the subsequent ac¬ 
counts filed in the suit make it clear 
that the income from the topes was in- 
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eluded in the general accounts of the 
community, and the ledger books show¬ 
ing that the income from the topes was 
enjoyed by defendant 1 on behalf of the 
temple has been found to be a recent 
concoction by all the Courts. Exs. C-l 
(relating to fasli 1317) A series and I> 
(pattah issued on behalf of the Karvet- 
nagar Samasthanam) are in the name of 
both defendant 1 and the plaintiff, and 
they are in respect of the topes in ques¬ 
tion, Defendant I’s previous deposi¬ 
tion K1 contains important admissions 
against his present contentions as also 
his depositions in the present suit as 
D. W. 1. He admits that the plaintiff 
and himself are the Periathanakars of 
the community, that in fasli 1316 or 
1317, he knew that these topes were 
described in the accounts as the topes 
of the community; he adds that it was 
only four or five years back that be 
heard that they were puttabed in bis 
name and in plaintiff I’s name. The 
two Periathanakars.have been managing 
the affairs of the community for a long 
time. For suits in regard to these 
topes moneys were spent and they are 
entered in the account as gramapatbu 
(p. 30 of his deposition). Further, 
amounts are shown as spent as grama- 
patbu for removing prickly pear in the 
eastern tope, the entries being in de¬ 
fendant I’s brother’s handwriting. Se 
says that he credited marriage collec¬ 
tions to the temple as the villagers 
asked him to do so. At p. 32, he admits 

that tope pattah suit was conducted at 
Ranipet against Mangapabhi-plaintiff 1 
only. He admitted that the village 
collections were all with him. At p. ” 
in re-examination be said : 


aiice of village aocouat if anyr 
bo temple aocouat at the end of 

iving regard to the admissions mad® 
lefendant 1 and the ciroumstaDces 

in the case, I think that t e 
id Subordinate Judge had 
before him on which he 

come to the conclusion that pps- 

m of the topes was with 
lunity only, that defendant 1 ® 

jot the possession of the sa®® ® 
J 0 (in the legal sense) that 
possession dafendant 'l .f 

to have been only on beha 
illage oommunity, that ^®® 
not be said to be adverse to 
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village community, whose title to the 
topes has been found by all the Courts, 
that the criminal proceedings which up¬ 
held defendant I’s possession could not 
operate to render it adverse to the vil¬ 
lage community, and that the commu¬ 
nity had not lost its rights to the topes 
by adverse possession. 

In the circumstances, I do not think 
it necessary to discuss in detail the 
status of defendant 1 as a trustee de- 
facto or de jure of the temple. For 
disposing of the present second appeal, 
it is enough to say that the right of the 
community to the topes has not been 
lost by adverse possession. 

It follows that the decision of the 
learned Subordinate Judge was correct. 
The second appeab is dismissed with 
costs. 

P.R.S./v.B. Appeal dismissed. 
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Anantakeishna Ayyak, j. 

Mahavmed Ismail Sahel a.nd another 
—Plaintiffs—Appellants. 

v. 

Basool Bi and oifters—Respondents— 
Defendants. 

Second Appeal No. 1568 of 1925, De¬ 
cided on 13th November 1929, against 
decree of Sub-Judge, Masulipatam, in 
Appeal Suit No. 59 of 1925. 

(a) Contract*—Stranger—Right to enforce 
—Mortgagee not being parly to agreement 
between mortgagor and her vendee as re¬ 
gards payment of mortgage money cannot 
enforce agreement. 

A mortgagee not being a party to the vendee's 
sale deed nor to the arrangement made bet¬ 
ween the mortgagor and her brother on the 
one band and tbeir vendee on the other with 
reference to the payment of the mortgage de¬ 
cree amount, is not entitled to rely on the same 
nor base any rights in her favour by virtue of a 
transaction to which she is not a party. 

[P 5G7 C 2] 

(b) Evidence Act. S. 115—Mahomedan 
lady executing mortgage attested by her 
brother to raise money to meet bis debts— 
Mortgagee bringing suit on mortgaged pro¬ 
perty—Properly purchased pending suit— 
Purchaser suing for cancellation of delivery 
order—Purchaser held not estopped from 
setting brother's rights in mortgage pro¬ 
perly. 

G a Mahomedan lady executed a mortgage 
deed in favour of B. B put that mortgage into 
suit, and when the suit was pending, A pnr- 
obased the property from both C and her bro¬ 
ther'Z). In fact the property belonged really 
to 0 and that for a debt due by D, 0 executed 
the mortgage deed and D, her brother, also 
atteeted the said nmrtgsge. B succeeded in hie 
suit and having himself purchased the proper¬ 


ty got delivery through Court. A brought the 
presout suit for declaration of title ftul for 
cancellation of delivery order. 

Held : that, as 0 hid not proved that D and 
A are estopped from sotting up D's rights in 
the properties, .1 wis entitled to D's riglits iu 
the properties and that .4 and B were entitled 
to joint possession of the properties. [P 5C8 0 21 

P. Satyanarijijana Uao —for Appel¬ 
lants. 

Ch. Baijhaca Pa)—for Respondents. 

Judgment.— This second appeal has 
been preferred by plaiutiffs who, as 
purchasers from defendant 2 and her 
brother Muhammad Hussain, claim to 
be entitled to the suit property, said to 
have been purchased by defendant 1 in 
execution of the mortgage decree that 
she obtained against defendant 2. The 
facts are these : Defendaitt 2 executed 
a mortgage deed Ex. 1 in 1911 in favour 
of defendant 1. Defendant 1 put that 
mortgage into suit, and. when the suit 
was pending, the plaintiffs purchased 
the property under Ex. A from both 
defendant 2 and her bother Muhammad 
Hussain. Plaintiff 2 as P. W. 1 admits 
that a portion of the consideration for 
Ex. A was reserved with the plaintiff's 
for payment to defendant 1 in respect of 
the decree that she had obtained. The 
plaintiffs did not, however, make any 
payment. The result was that defen¬ 
dant 1, in execution of the decree which 
she obtained, purchased the property 
and got delivery through Court. The 
plaintiffs intervened under 0. 21, Civil 
P. C. but their objections were not heed¬ 
ed to, with the.result that defendant 1 
obtained delivery of the properties in 
execution. The plaintiffs’ present suit 
is for declaration of their title and for 
cancellation of the delivery order. 

Several defences were raised by de¬ 
fendant 1. The main defences were 
those covered by issues 2 and 3. Both 
the lower Courts held that the plaintiff's 
were bound to discharge the decree debt 
in 0. S. No. 215 of 1914, and on that 
ground they held that the plaintiff's 
were not entitled to any relief. Having 
had that question fully discussed before 
me, I have come to the conclusion that 
defendant 1, not being a party to Ex. A, 
the plaintiff’s sale deed, nor fo the ar. 
rangement made between defendant 2 
and her brother on the one hand and 
plaintiffs the vendees on the other, with 
reference to the payment of the decree 
amount, is not entitled to roly on the 
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'lime, ii'ii-|)i\so any rights in her favour 
hy '.'irtneof a transaction to which she 
was not a Reading Ex. A, I am 

nc.j al>lc t'.i lind that the plaintifl’s 
ur.ciei'ioolc will) defendant 1 to discharge 
tho decree ainoimt. No doubt, the 
aiijCuiit was j'eseived with them by de- 
fennant '2 and her l)rothQr, and they 
wt'idd have their own remedies against 
the ylaiuttfs if tho plaintiffs did not act 
according to the terms of the agreement 
entered into by them with defendant 2 
and her brother. So far as defend mt 1 
i" concerned, I am clearly of the opinion 
that she is not entitled to take advant¬ 
age of tho arrangoinent mentioned in 
Ex. A. The learned counsel for the de¬ 
fendant f, however, drew my attention 
to para. 4 of the written statement filed 
by defendant 1 in which it is alleged 
that the i)ropertie3 belonged really to 
defendant 2, and that for a debt due by 
Muhammad Hussain defendant 2 execu¬ 
ted the mortgage deed to defendant i 
and that the brother of defendant 2 also 
attested the said mortgage. He drew 
my attention to the fact that issue 2 
was specifically raised with reference to 
the said allegation in the written state¬ 
ment, and that the lower appellate 
Court had not recorded any finding on 
issue 2. I think that, before I finally 
dispose of the appeal, it is necessary to 
have a definite finding on the point 
covered by issue 2 on the evidence on 
lecord. I accordingly call upon the 
lower appellate Court to record a find, 
ing on issue 2, and the finding should 
be submitted within one month after 
the reopening of the lower appellate 
Court: 7 days will be allowed for ob¬ 
jections. 

The case was very fully discussed be- 
fore me, and I think it is proper that I 
should record my impressions, in case 
the finding on issue 2 should be ulti¬ 
mately against defendant 1. It was 
aigued that, because defendant 1 pur¬ 
chased the whole of the properties in 
suit by virtue of the decree in the mort¬ 
gage suit and got possession of the same 
the plaintiff's only remedy would be to 
file a suit for partition and that the 
plaintiffs would not be entitled to any 
relief in the suit as framed. No doubt, 
m case is be found on the question of 
estoppel that the plaintiffs are estopped 
from setting up their claim to the suit 
properties, and from contending that the 


mortgage to defendant 1 is not binding 
upon them, then the plaintiffs would not 
be entitled to any relief at all. If, 
however, the finding on the issue of 
estoppel is in favour of the plaintiffs, 
then, I think the proper relief .that 
should be given to the plaintiffs in this 
case would be to give plaintiffs joint 
possession along with defendant 1 and 
modify the delivery order to defendant 
i accordingly, with liberty to the plain- 
tiffs and defendant 1 to work out their 
rights in the properties by a suit for 
partition. 

[In compliance with the order contain¬ 
ed in the above judgment the Subordi¬ 
nate Judge of Masulipatam .sabmitted 
the following. 

Finding. -Tho following is the issue 
on which I am called upon by theHigh 
Court to submit a finding on the evidence 
on record. 

“Whether be (the brother of defendant’2) and 
his reversioners, the plaintiffs are not estop^d 
in setting up Ms claim to the suit property." 

* ::: ^ if * * 


On tho whole, judging from the 
material evidence on record, I am of 
opinion that there is no warrant for 
holding the view that defondant 2 s 
brother Muhammad Hussain or his re¬ 
presentatives in interest, the present 
plaintiffs, are estopped from setting up 
his claim to the property in question. 
I find on the issue accordingly that they 


are not so estopped. . 

This second appeal coming on for noa 
hearing after the return of the above 
said finding the Court delivered the lo- 
lowing : ] .. 

Judgment.— Having regard to 
observations of the lower appel** 
Court in para 3 of the finding, I 
accept its finding, and I bold that de e 
dant has not proved that defendant 
brother and the plaintiffs are 
from setting up defendant 2 s bro j 
Muhammad Hussain’s rights in the P ' 

perties. , a of 

The result will be that the 
the lower Courts will be 
declaring that plaintiffs are ® -q. 
Muhammad Hussain’s rights ?i ,0 
perties and the delivery tnade 
defendant 1 in 0. S. 215 of 
set aside to this extent 
and defendant 1 should be held en 
to joint possession of the 
their respective rights are worM 
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separate appropriate suits. In the cir¬ 
cumstances each party will bear his 
costs in all Courts. 

Decree modified. 
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Phillips and Pandalai, JJ. 

Ciiochalinga Chettij and others —Plain¬ 
tiffs—Appellants. 

V. 

Kolaniri Munioau and others—Deien- 
dants^Respondents. 

Second Appeals Nos. 1682 to 1707 of 
1927, Decided on 8fch March 1929, from 
decrees of Dist, Judge, Chingleput, D/- 
26tb October 1926, in Appeal Suits Nos. 
65 to 85 and 26 to 29 and 35 of 1926 
respectively. 

Madras Estates Land Act. S, 3 (2) (c)— 
Mafooskhanpet being jagir, Act is applic¬ 
able. 

The eatate known as Mafooskhanpati being a 
jigir within the meaning of S. 3, tho Act ap¬ 
plies ; 40 Mad. 664, Ref. fP .^70 C 1] 

P. S. liamastvami Iyengar, T. N. C. 
Srinivasa Varadachari and S. Varada- 
chariar —for Appellants. 

T. Rangachariar &ndi M. S. Venkata- 
<ravia Iyer —for Respondents. 

Phillips, J .—In these second apppals, 
it is contended that the finding of the 
lower Courts that the suit lands consti- 
tuted a jagir is incorrect. This would 
appear to be primarily a finding of fact 
hub it has very frequently been conten¬ 
ded in this Court that when a finding of 
fact is based upon the construction of 
documents, that necessarily implies a 
further question of law. I am not say¬ 
ing that in this present case the argu¬ 
ment has been put forward in that broad 
form but it has been so put forward be¬ 
fore me very frequently. That it is 
thoroughly untenable is clear from the 
judgment of the Privy Council in Midna- 
pur Zaviindari Co. Ltd v. Umacharan 
Mandal (l), where a'finding which was 
based on dooumentary evidence alone 
was bold to be a decision upon a ques¬ 
tion of fact, with which the Court could 
not interfere in second appeal. Their 
Lordships remark; 

‘Tt is clear therefore, that, uoless it can be 
ebowa that be (namely the Distriot Judge) has 
misdirected bimself in point of law in dealing 
with tbU question of faot upon this evidence 
there is no ground for appealing from bis de¬ 
cision upon the question of fact,” 

and again: 

*‘ The saggeation is that it can be'made to 

(1) A. I. B. 1918 P.0.187. 


appear cleariy from Ibe construction of the 
documents prior to tLo rufrmama, tbaf. the pro- 
sout tenure can Ivdate-l earlier thru Uie (itii 
March 18^4. That •appears to thoir Ijord- 
shipstobe nothing but a coutontion that: ;i 
different conclusion of fact might liave b-oii 
drawn from those docuinouta ” 

In the present case, the District Jiulgo 
has considered the vai'ious <iocutnents 
beginning from tlio year 1761 and lias 
come to the conclusion tliat tlio suii land 
is a jagir and therefore that it comes 
within the provisions of S. d (”J (i), 
Estates Land Act which relates to un¬ 
settled palaiyams or jagirs. There is 
no defijution of the term ''jagh" in 
the Estates Laud Act or. so far as 
I know, in any other legislative enact- 
ment and therefore we are thrown hack 
upon what are looked upon as autho¬ 
rities on the subject such as Willson’s 
Glossary, Baden Powell’s Land Tenures” 
and Maclean’s 'Manual of Administra¬ 
tion” and the definitions given in those 
authorities have been considered by a 
Bench of this Court in Sam v. Sojua- 
linga Iludaiiar (2) and the definition of 
“jagir” has been there laid down. The 
District Judge has considered all these 
definitions and lias considered whether 
the facts in the present case bring t!ie 
suit estate within the definition of 

I(• • (I 

jagir.” 

It is argued that the word “jagir” in 
S. 3 (2) (c) must bo interpreted as refer¬ 
ring only to one class of jagirs and not 
to another class of jagirs. I can see no 
ground whatever for saying that there 
are two clasees of jagirs. The Act deals 
with jagirs and jagirs alone. It is pos¬ 
sible that lands may be called jagirs at 
times which are not really jagirs but we 
have to see what the word means. The 
District Judge has accepted the inter¬ 
pretation of the word by this Court and, 
after a consideration of the documents, 
has come to the conclusion that the suit 
estate comes within the definition. 

It is argued that the nature of the 
grant in this case, which dated back to 
the 18th century, has not been definitely 
proved. It is true that there is no 
direct evidence of the term of the grant, 
for the grantees themselves have been 
unable to put forward such evidence, 
and therefore, one must look to the 
circumstantial evidence for coming to a 
conclusion as to the nature of the tenure. 

(2) [1917] 40 Mad. 664=34 I. C. 803=30 
M. L. J» 600. 
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i'li-'i ]x*:nc ins fco 1)3 ilaci'lol and must be 
'1-K‘idol on whab 07idenco is available. 
Tlicro is the evidence of history and 
iheie is the evidence of fact that this 
estate has been styled a jagir at least 
from the year 1810 and that, although 
the Inam Commissioner at one time was 
inclined to consider it as a “devadayam 
inam,” he finally decided that it was a 
grant which was outside the province of 
his department, and this apparently 
was the decision of this Court in a suit 
in 18G6. It is therefore impossilile to 
say that, in considoring the evidence, 
the Judge misdirected liimself in point 
of law; and consequently his finding is 
a nnding of fact which is binding upon 
us hero in second appeal and that find¬ 
ing must be accepted. On that finding, 
the appeals must fail. 

It, however, appears that by some 
mistake the lower Court’s decree has 
uot been drafted in accordance with the 
judgment and the plaintiffs’ suit was 
dismissed instead of an order being 
passed that the plaint should be returned 
for presentation to the proper Court, 
This modification must bo made in the 
decree and subject to that, the appeals 
are dismissed with costs. The Civil 
Revision Petitions are also dismissed 
uJbh costs. The Civil Misc. Appeal Nos. 
456 to 462 of 1926 are not pressed and 
are dismissed with costs. 

Pandalai, J. — I al<5o agree that 
there was material before the lear¬ 
ned District Judge from which he 
could have come to the conclusion 
that Mafooskhanpet was a jagir with¬ 
in the meaning of S. 3 (2) (c), Estates 
Land Act. Mafooskhan was the brother 
of the then Nawab. He bought the 
kudivaram rights in a portion of the 
Nayar village in 1761. It is known that 
two years later this portion of the Nayar 
village was not banded over to the East 
India Company along with the remain- 
der of the Chingleput jagir and it is also 
admitted that at no subsequent time 
had this property been subjected to 
taxation. From that time onwards, 
both the melvvaram i and kudivaram 
rights have been joined in one band. 
Then about 1840 we see that in the pai- 
mash account the property was des- 
eribed as “Mafooskhanpet jagir and the 
owner as “jagirdar.” In 1866 at the 
time of the Inam Commission the pro¬ 
perty was described as “Mafooskhanpet 


jagir,” Therefore, -in addition to the 
admitted fact that Mafooskhan. the 
brother of the then Nawab, was the 
grantee of the melvaram right and that 
he had previously bought the kudivaram 
right, there was also the fact established 
in ev idence that for a period of nearly 
90 years before the suit, the property- 
had bean regarded ‘in Government ac¬ 
counts and by private parties as a jagir, 
The idea that it was an inam in the pro¬ 
per sense, that is, an endowment bo a 
charity, seems to have been at one time 
suggested but it was negatived so early 
as 1867 when this Court found that it 
was not an endowment for the mosque. 
Mafooskhan seems to have perpetuated 
liis name by founding that subsequently 
came to be known as Mafooskhanpet in 
the area which he acquired. He seems 
to have also built a mosque there with 
the same object. I do not see why a gift 
by the Nawab to his near relation for 
the purpose of perpetuating his name or 
of his winning his goodwill should not 
come within the definition of the word 
“jagir" as adopted by this Court in the 
decision referred to by Mr. Varada- 
chariar. At any rete, all that the Ihs- 
trict Judge did was from these available 
materials to draw the inference that the 
gift to Mafooskhan was of such a cha¬ 
racter as to fall within the definition o 
the word “jagir," I am not prepared o 
say that he was not entitled to no 
in the circumstances. This is sufficien 

to dispose of the second appeals. 

I agree to the orders proposed by 

learned brother. . . , 

r.R.S./p.R. Appeals dismissed. 
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OaRGENVEN, J. 

{Ghehnuhhotla) Venkatasuhbai'd'yd 
—Defendant 3—Appellant. 


V. 


{Duvvuri) Nagamma and ctheT 

Plaintiffs—Respondents. qng 

Second Appeal No. 1230 of ' 
Decided on 3rd December I929i 

decree of Sub-Judge, Narsapur, m 

peal Suit No. 6 of 1925. ,. , ifl 82 ): 

(a) Transfer of Properly Act (4 o -j- 
S. 75-*Subtequent mortgagees no ? 
suit by prior one—Sales uodor «e'***f® 
gages^Purchaser at puisne 
gets good title subject to fir** 
rights of purchaser at prior »® 
sale. , ^7 

A Subsequent mortgagee is not 
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procaediDgs to which ho was not made a party 
and his right to sue for sale-of the equity of 
redemption continues and the purchaser at 
such sale gets a good title against the pur* 
chaser at the sale held under the prior mort¬ 
gage, but is subject to the drat mortgage rights 
acquired by his purchaser under the earlier 
sale : 21 Af. L. J. 213 ; i0>ilad. 77, Foil ; 32 
Mad, 485 and 22 M, L, J, 129, tnoi 

[P 571 C 1 P 572 C 2] 
(h) Transfer of Property Act (4 of 1882), 
S. 52—Effect of—Purchase at execution 
sale-*Suit improperly constituted—-Princi¬ 
ple of Us pendens still applies. 

The -principle of lie pendens applies to a 
purchase where the purchaser whose purchase 
is in execution of a decree in a suit improperly 
constituted and comes into existence pendente 
lite. [P 572 0 2] 

B. Satyanarayana and K. Bhimasan- 
karan^lov Appellant. 

G. Lakshmanna —for Respondents. 
Judgment. —The property in suit 
was^ twice mortgaged, first by the 
original owner, Chenna Peribhotlu, and 
again by Yegyanna the purchaser of the 
equity of redemption. The first mort¬ 
gagee sued in 0. S. No. 369 of 1897, 
making parties Peribhotlu and Yegyanna 
(with his sons), but not the puisne 
mortgagee, and obtained a decree. The 
puisne .mortgagee sued in 0. S. 184 of 

1901, impleading Yegyanna and his 
sons, and . obtained a decree on 15fch 
November 1901. After this decree in 

1902, defendant 4 through whom the 
plaintiffs (now respondents) claim, pur- 
chased the property in Court sale under 
the prior mortgagee’s decree. The pro¬ 
perty was again sold .under the puisne 
mortgagee’s decree and bought by 
defendant 3, who is the appellant before 
me. The question for decision is whe¬ 
ther the title of the 4th or of the 3rd 
defendant is to prevail. 

An answer in favour of each claimant 
may, if I construe them correctly, be 
derived from cases decided by Courts. 
Broadly stated the one view is that the 
auction-purohaser at the later sale, here 
defendant 3, would buy nothing because 
the saleable interest of the judgment- 
debtor had already passed to the earlier 
auction-purchaser ; the other view is 
that the puisne mortgagee not having 
been made a party to the prior mort- 
Igagee's suit, bis rights would not be 
in any way affected, and hisanotion-pur- 
obaser would secure a title subject to 
the first moragage interest vested in the 
first purobaser, Examples of the former 
line of argument are Kutti Chettiar v. 


Subraviania Chottiar (l) and Vclialnijiri 
V. Satagopa ('■hariar (2) ; of the latter 
Miilla Veetill Srethi v, Achulhon Nai. 
(3) and Chinnii PHlai v. Venkntnsamg 
Chettiar (4). In tho first of theso eases 
the puisne mortgageo sued first and 
sold first, and tiie view taken was that 
both the mortgagees liavo an equal 
right to sell the property, and once it 
is sold at tho instance of one mortgagee 
there is no futher saleable interest loft 
in the judgment-debtor to bo sold again. 
That, no doubt, is indisputable. The 
only question seems to bo whether it 
necessarily settles the point. The next 
case in order of time is the Pull Bencli 
judgment in Mulla Vectil Seethi v. 
Achuthan .Yatr (3). The question re¬ 
ferred was whether a first mortgagee 
who has bought in execution of his 
decree can sue to eject a puisne mort¬ 
gagee with possession. The judgment- 
contains an elaborate review of the 


case law dealing with tho rights of 
puisne mortgagees. It is urged that 
many of the observations made are 
obiter, but I do not think so; the 
learned Judges begin with the remark 
that there are conflicting decisions and 
that the source of the difficulty seems 
to lie mainly in arriving at a definite 
conception of the rights of’the second 
mortgagee. What those rights are 
therefore had to be investigated. It 
was held that the subsequent mortgage^^ 
could nob be affected by proceedings 
to which he was not a party, and 
if the rights of the puisne incumbrancer 
who was not made a party to the suit 
of the prior mortgagee are preserved in 
every respect, the right to sue for sal& 
of the equity of redemption which 
existed previous to the suit by the first 
mortgagee must continue to remain after 
it. It would seem that if the right to 
sue for sale remains, the right to sell 
remains, and with it the ability to give 
the purchaser a good title. But it would,. 
I dare say, be going too far to use the 
passage above cited as authority for 
the proposition that the second mort¬ 
gagee may sell behind the back of the 
first auction-purchaser, though indeed 

U) [1903] 32 Mad. 485=4 I. C. l677^3lT' 

L. J. 728. 

(2) [1912 22 M. L. J. 129=14 I. C. 449 

(3) [191S] 21 M. L. J. 213=9 I. C. 5l3=(19il> 

M. W, N. 165. 
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thj l:;- ialc was coailuctecl behind his 
owii hark iioU\ ithstandieg that he was 
a !ioc‘3s>iry party to the first morb- 
gageii s siiit. This i'ull Bench opinion 
w.i' consi'lciod l)y Munro and Sankaran 
Nail' .T.l. in Venkataoi^i- v. Satarj^pa- 
■■ ihir {■2), another case of twocom- 
i-Vi;.-sale-?. They remark, wliab is no 
doub: true, that a difi'ereub iiuestion 
wi.' referred to Iho Full Bench, though 
it was apparently decided that a puisne 
mortgagee may sue the purchaser of the 
Sv-iuivv of rodomptiou without redeeming 
tii9 prior mortgage. Their own view 
is tliat the puisne mortgagee has a 
right to sell the property even after sale 
hy the first mortgagee, but he cm.exer¬ 
cise that right only after redeeming 
the prior mortgage. 

The rights of the two mortgagees in 
the matter of sale came up again for 
consideration by Coutts. Trotter, J. (as 
he then was) and K. Srinivasa Ayyangar 
J. in Chinnu filial v. VenJeatasami 
Lhctticir (a). The several cases which 
I have 'alluded to are reviewed by the 
latter learned Judge. Eeferring in 
particular to the argument relied on in 
Veiikatagiri v. Satagopa Chariar (2) 
and the cases, that the judgment- 
debtor's interest having been sold there 
is nothing left for the puisne mortgagee 
to sell, he observes that : 

-•his iguoros tbo fact that the first purebassr 
purcbasjs it subject to the rights of the second 
mortgagea to sell." 

and later on he thus criticizes the 
opposite view, with cogency, if I may 
most respeatfully say so: 

“Therefore it comes to this: That the second 
mortgagee is entitled to, and must bring a 
fresh suit against the purchaser in -the first 
sale to sell the property for the satisfaction 
of the second mortgage debt subject to which 
the first purchaser took, and that the whole 
of the proceedings taken by the second mort¬ 
gagee to realize his security, which proceed¬ 
ings were regularly and properly constituted, 
m which ho obtained the decree he was en¬ 
titled to get.become wholly infruc- 

tiious not owing to any fault 6f his. but be¬ 
cause a purchaser cornea into e.^tistence pen¬ 
dente lite, whose purchase is in execution 
of a decree in a suit improperly constituted." 

^ The leEimed Judges refused to regard 
the dicta in the Full Bench case Miilla 
Veetil Seethi v. Achuthan Nair (3) as 
obiter, approved them and deemed them 
'fco be binding on them, and dissented 
[from Venkatagiri v. Satagopacha- 
nar (2) and other oases to the same 
effect. At the. end of his judgment 


Srinivasa Ayyanger J. deduces seven, 
general propositions. The last of bhesel 
applies to the circumstances of the! 
present case ; and I propose to adopt: 
this view of the law in preference to 
the view that no title can pass by the 
sale. 

One of the conditions laid down in 
the other cited proposition is that where 
there has been a sale under the first 
mortgage the auction-purchaser should 
be made a party. It has not been con¬ 
tended here that that condition was 
not satisfied. Defendant 4, who bought 
the property in the sale 'under the first 
mortgagee’s decree, is a son of Yegyanna, 
the transferee of the equity of redemp¬ 
tion. The learned District Munsiff 
found, indeed, that this purchase was 
on behalf of the joint family, in 
words, by the holder of the equity of 
redemption. The learned Subordinate 
Judge differed from him on this point. 
The propriety of the SubordinateJudges 
finding is questioned here but on the 
view I take I do not think it is neces¬ 
sary to pronounce upon it. fu the 
second suit Yegyanna and his sons were 
impleaded as the mortgagoi’S, so that 
in that capacity defendant 4 was before 
the Court which ordered the sale now 
in dispute. It is perhaps worth repMt-| 
ing that defendant 4 did not 
property until after the decree in bJ. •, 
184 had been passed against him anj 
his father and brother, 
of lis pendens, I think, apphos to , 


irchase. ,, » 

I consider therefore that the ap^ * 
entitled to possession of the suit p 
irty as against defendant 4 . 

aintiffs who derive title from ■ 
efendant 3 holds the property saD^ 
> the first mortgage rights acqniw 

i the purchaser under f’h® 

he plaintiffs sued 

•ayed that if they could not rew 

defendant 3 might be 
>mpensation. Neither of these P J j 

.n be granted. They ask me o 

ffendant 3 to redeem 

ould be to allow them to pnt 

iwly an alternative case, an 

1 alternative relief, after figh ® 

aim on the footing that the e 

:oceeding9 were void. It ^PP i« in 

ifendant 3 has been contm 

issession of the property .'gpcb# 
1.1 nnA.r Avb. 132. Uffl. Act SU® 
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claim, if now preferred would be barred. 
In these circumstances I do not think 
that I ought to comply with the 
request. 

The result accordingly is that the 
second appeal is allowed and the plain- 
tifi’s suit dismissed, with costs of defen¬ 
dant 3 throughout. 

p.R.s./j.M. Apjyeal allowed. 
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A^IA^^TA^iB^SHNA AVYAR, J. 
{Palakolanu) Manikyam and others — 
Plaintiffs—Appellants. 

V. 

{Palakolanu) Chandrasekharudu —De¬ 
fendant-Respondent. 

Second Appeal No. 1235 of 1926, De¬ 
cided on 7th January 1930, from decree 
of Dist. Judge, Kistna, in Appeal Suit 
1 of 1925. 

(a) Madras Hereditary Village Offices 
Act (3 of 1895), S. 13 —Question as to 
emoluments of office decided by Collector 
—Parties cannot agitate same in civil Court 
-Civil P. C,, S. 11. 

Under S. 13, Civil P. C., the Collector has 
jurisdiction to determine whether lands are 
the emoluments of an office or not, and 
the parties to the proceeding are debarred by 
•S. 11, Civil P. C , and the general principles of 
res judicata from re-agitating the same ques¬ 
tion subsequently in a civil suit ; 30 Mad. 
320, Foil. [P 574 C 2] 

(b) Madras Hereditary Village Offices 
Act (3 of 1895), Ss. 13 and 21 — Revenue 
Court having jurisdiction—Civil Court can¬ 
not consider correctness of decision by reve¬ 
nue Court. 

The civil Courts are not entitled to go into 
and consider the correctness of the decision on 
the merits in a case which otherwise was pro¬ 
perly within the jurisdiction of the revenue 
Court under 8.13 of the Act. [P 575 C 1] 

(c) Jurisdiction—Effect or meaning of 
Court having jurisdiction to entertain suit 
explained. 

A Court having j'Trisdiction to entertain a 
suit has also jurisdiction to decide it. whether 
the decision on the merits be right or not. If 

Iw the only remedy for 

hv «tep8 prescribed 

it aside, either by means of 
wiBion or, where the^ law pro¬ 
vides such a remedy, by means of a fresh Lit. 

G. Lahhmama-ioi AppelUntr ° 
i.v. Vallabkacharyulu-'ioT Resoon- 

dent. ^ 

Judgment.-The plaintitfs instituted 
the suit out of which this second appeal 
. has arisen in the Conrb of the 8ubordi. 
nate Judge of Narasapur against the 
defendant (or a declaration that the 

® 0^ 1922 on the 

file of the Sub-Colleotor, Narasapur and 


A. S, No. 6690 of 1923 on tlio file of f,iio 
Collector of Kistna aro : 

“ null and void for waiU-of jurisdicti;:! .m i 
illegal and for a ponnaiirnt injunction r' -:! li¬ 
ning the defendant from oxocuting the d'’'.-!'0' •• 
in the said suit and appeal.” 

The defendant’s fathor was a vili.t^o 
carpenter in a Govoinmont villni^o 
governed by the Madras, Act 3 of ['9.1, 
The lands which are the .suhieo" mat-er 
of the present suit and also the siilnoft 
matter of R. S. No. 14 of 1922 are Ian is 
attached to the oflice of the v;llaL:e 
carpenter. On the allegation that fiio 
defendant was appointed as the village 
carpenter by the revenue authorities in 
1921, he filed R S. No. 14 of 1922 in the 
Court of the Sub-Collector of Narasapur 
Division for recovery of the lands 
claiming that they formed the emolu¬ 
ments attached to the carpenter service 
inam of Illapakurru village. The defen¬ 
dants in that suit, who were the present 
plaintitfs, raised various pleas, one of 
which was that the then plaintitfs 
father who was the carpenter in 1907 
was dispossessed by them of the lands 
in question, that they had acquired title 
to the lands by virtue of adverse posses¬ 
sion for more than the statutory period 
and that the mere fact that the then 
plaintiff was appointed as the village 
carpenter in 1921 could not give him a 
right to recover the properties to which 
the defendants had acquired (according 
to them) title by adverse -possession for 
more than 12 years. They also pleaded 
that the revenue Court had no jurisdic¬ 
tion to entertain the suit. Both the 
Sub-Collector and on appeal the District 
Collector, overruled the pleas of the 
then defendant and decreed the plain¬ 
tiff’s suit in his favour and directed that 
the defendants should surrender posses 
Sion of the properties to the then plain- 
tin with mesne profits. 

The present suit has been filed by the 
present plaintiffs (who were defendants 
ll for a declaration 

that the decrees passed by the 
Collector, and the District Collector in 
appeal, are null and void and \\\L ^ 

and also for an injunction restriv^^ 
the successful plaintiff in the 
suit, who is the defendant 'in 
sent snit, from executing thn«o i 
Both the lower CoartT^. 

thesnlh dismissed 


the suit. Hence this seZrl 
baen preferred by the plaintift^^ 
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T'l'j je.u-ncf.l advocato who appeared 
i 'i' llie pUin'ilu in this second appeal 
•irf-ined tliat a' the present plaintitl's had 
boon in po=-i(‘s>ion of these lands from 
1907 and as the revenue suit (U of 1922) 
was lih.’d in 1022, tliey had acquired 
title to the ianU by adverse possession 
an that the mere circumstance that 
(after the acquisition of such title by 
them as against the then village carpen- 
ter, that carpenter resigned, or died) and 
a new carpenter was appointed did not 
give the ne-vly appointed carpenter a 
fresh right lo recover possession of the 
properties to whicii the persons in pos* 
session liad a.-quired title by virtue of 
limitation, lie also argued that on a 
proper constinction of the plaint in 
R. S, No. Li of l!)22 that suit must be 
taken to liave been instituted against a 
trespasser and that such a suit would 
not lie in the revenue Court. After 
considering the arguments urged by the 
learned advocate for the appellants 
carefully, I have come to the conclusion 
that in substance and in fact, the prior 
suit was a suit by the village carpenter 
to recover emoluments which he alleged 
wore attached to that office. Such a 
suit is specifically provided for by the 
^ladras Act, 3 of 1895. With reference 
to the arguQient of the learned advocate 
tliat that was not the real nature of that 
suit, I think it necessary just to quote 
■a sentence or two from the judgments 
■of the Sub-Collector and the District 
Collector in appeal. 

This is what the Sub-Collector says 
(Ex. 1) : 

"Ho (tbo plaintbfE) has brought the suit only 
by virtue of his appointment to the office. It 
)3 really a suit for emoluments within the 
meaning of S. 13 of tbo Act, as the plaintiff 
has been discharging the duties of the office, 
since the date of the appointment (1921)." 

Similar observations were made by 
the learned District Collector in appeal. 
This 13 what he says. (Ex. 2): 

" There is no doubt at all that the respon* 
dent is the sole registered holder, that he iosti* 
tuted his suit within three years from the time 
when he was registered as office holder and 
that the lauds in dispute formed the emolu* 
meats of tbo office." 

I agree with those observations, and 
in my view the prior suit was in sub¬ 
stance a suit under S. IS of the Act by 
an office holder appointed in 1921 to 
recover* lands which he alleged were 
Aittached to that office. If I am right in 
my construction of the proceedings in 


the prior suit, it is clear that the result 
of that suit is binding upon both the 
parties. Under S, 13 read with S. 21, 
the revenue Court has been conferred 
special exclusive jurisdiction to take 
cognizance of suits by the officers men¬ 
tioned in S. 3 of the Act to recover the 
omoluments attached to such offices. 
It is not denied that the village carpen¬ 
ter is one of the persons mentioned in 
S. 3. The only question then .being 
whether the prior suit was a suit to re¬ 
cover emoluments attached to the vil¬ 
lage carpentefr’s office, having regard to 
my view that that was the nature of 
that suit, it is clear that the adjudica¬ 
tion in that suit is binding on both the 
parties. This proposition could not 
possibly be contested. In fact, the 
decision in Seshayya v. B. Siibbflyy® (1) 
is a direct authority on this question 
where Benson and Wallis, JJ., say as 
follows : 

" Under S. 13 of Act 3 of 1895, the Collector 
has jurisdiction to deteimine whether Unde 
aro the emoluments of an office or not, and' 
the parties to the proceeding are debarred by 
S. 13. Civil P. C. and the general principles ofj 
res judicata from re-agitatiog the same ques’j 
tion subsequently in a civil suit." I 

It also seems to me that .the authori¬ 
ty of the Full Bench in Kesiratn Nata- 
tmhalu V. Narasimhalu Patnaidu i2J, 
is also in favour of this proposition. The 
learned advocate, however, argued that 
the effect of dispossession of the office¬ 
holder has not been duly considered, nor 

the law relating to that point properly 
applied, by the revenue officers in the 
prior suit. He also argued that advene 
possession against an office-holder JS 
adverse possession against his successor 
also and that the successor could no 
by the mere fact that he filed a sm 
within the limitation period after e 
was appointed to the office, claim to r 
cover possession in a case where 
defendants were in adverse 
for more than 12 years during the i 
of the previous office-holder, jn 
view that question does not arise 
decision in the present case. ^ If 
right in my view that the prior soi 
lie in the revenue Court , 

then I am not concerned wi 
correctness or otherwise of the ® 
on the merits in that 
second appeal lies to the Tl ign_ ^ 

(1) [1907] SO Mad, D20. _ j BI 4 . 

(2) [1907] 80 Mad. 126=16 M. h. J- ^ 
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against thn Collector’s decision and tlio 
present second appeal is not against the 
decision of the Collector. In fact, under 
the Act, the High Court has no jurisdic¬ 
tion to interfere with decisions passed 
by Sub-Collectors and District Collectors 
in appeal, the Revenue Board being 
given jurisdiction in such oases. Having 
(regard to the policy of Act 3 of 
,1895,1 think that the civil Courts are 
not entitled to go into and consider the 
correctness of the decision on the merits 
in a case which otherwise was properly 
within the jurisdiction of the revenue 
Court under S. 13 of the Act. In the 
lower appellate Court the plaintiffs re¬ 
lied on a decision of a single learned 
Judge of this Court reported in Eotiah 
V. Beddamma (3), in support of the posi¬ 
tion that, if a plaint contained an alle¬ 
gation which was not strictly necessary 
for the purpose of enabling the suit to 
be brought under S. 13 of the Act, then 
the revenue Courts have no jurisdiction. 

I find, however, that the decision in 
Kotiah V. Beddamma (3), was on appeal 
under the Letters Patent reversed by 
two learned Judges vide : Pattayya v. 
Kotiah (4). As regards the construction 
of the plaint in the prior suit, I think 
that that was a suit properly brought 
under S. 13 of the Act, and within the 
special cognizance of the revenue Court. 

In this view it is unnecessary for me 
to say anything with reference to the 
other argument raised by the learned 
advocate for the appellants. I have 
got a case where under the Act special 
jurisdiction has been conferred upon the 
revenue Court and assuming, but not 
admitting, that the decision of the 
revenue Court was on the merits erro¬ 
neous on the question of limitation, that 
does not render its decree null and void 
nor does it enable the present plaintiffs 
to obtain a declaration to that effect 
which is what they seek in the present 
suit. A Court having jurisdiction to 
entertain a suit has also jurisdiction to 
decide it whether the decision be on the 
merits right or not. If it has decided 
wrongly, the only remedy for the ag¬ 
grieved party is to take steps prescribed 
" by law for setting it aside, either by 
means of an appeal or revision or, where 
the law provides such a remedy, by 

(8) [1916] 1 M. W. N. 278=H3 I. 0. 6^ 

(4) [1917] M. W. N. 7 = 87 I. C. 918 = 3 
U. L. W. 161. 


means of a fresh suit. In the present 
case Act 3 of 1895 provides sj) 0 cial 
remedy in respect of suits to recover 
omolmnenGs attached lo oHioOs men¬ 
tioned in 8. 3, in the roveniio Court and 
liaving regard to the authorities re¬ 
ferred to by me, civil Courts liavo no 
jurisdiction to go into tint, question. 

On behalf of tho respondent it was 
suggested that having regird to tho 
circumstances that under 8. 85 of tho 
Act while certain sections of the Limi¬ 
tation Act have been incorporated and 
made applicable to proceedings under 
Madras Act 3 of 1895, S. 28, Limitation 
Act, is not one of the sections so in¬ 
corporated. From that, if I undei-stood 
the learned advocate properly, he 
argued that the effect of adverse posses¬ 
sion, assuming it to bo so on the part of 
the present plaintiffs as against the 
prior carpenter, would not extinguish 
the title either of the prior carpenter, 
or of the present incumbent. On 
this point, the learned advocate drew 
my attention to tho observations 
in the case in Vanchinatha Iyer 
v. Bajagopala Iyer (5), tho learned 
advocate for tho appellant in his 
reply submitted that having regard 
to the facts of that case the learned 
Judges had not to decide about the 
applicability or otherwise of S. 28, 
Limitation Act, to a case brought in the 
civil Court. However, I do not feel 
called upon to express any opinion upon 
such a point. I think that the lower 
Courts were right in their view regard¬ 
ing the nature of the prior suit and I 
accordingly hold that the plaintiffs are 
not entitled to the declaration sought 
for and that the decision of the lower 
Courts is right. The second appeal is 
accordingly dismissed with costs. Leave 
refused. 

P.R.S./v.B. Appeal dismissed. 

(6) A. I. R. 1022 Mad. m. 
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Jackson, J. 

Bengathammal —Petitioner. 

V. 

VenJcatachariar and offers—Respon¬ 
dents. 

Civil Revn. Petn. No. 152 of 1929, De¬ 
cided on 6th November 1929, against 
order of Dist, Munsif, Devakottab, D/- 
30th July 1928, in Insolvency Appeal 
No. 116 of 1928. 
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Civil P. C,. S. 2 (11)—Member of Hindu 
joint family sued on pro-note dying — Legal 
representatives. 

When 1 member of a Hindu joiut family, 
whj lilts been ‘uied on a pro note, dies, and it 
is oontinded th.rt liis brothers can be im- 
ple.idol as I'-'gal representatives, it must be 
shown prhna facie that the deceased has an 
os'.itc 1 oforc the first definition in S. ‘2 (U), 
can i •> appli'j 1. C o7i3 1] 

-S. V. Venufiopalachari —(or Petitioner. 

P. U. Sriiiiva'ian —for Respondents. 

Judgment.—The point here raised is 
whether when a -member of a Hindu 
joint family Ins been sued on a pro-note 
and dies, his brothers may be impleaded 
as legal represenlativcs. It is argued 
that they can be so impleaded, no 
matter whotiior the deceased did or did 
not own an ostato. They are the legal 
representatives on the hypothesis that 
ho had an estate, and questions of 
reality can be left to execution. 

t think such a view would unneces¬ 
sarily harass the parties so impleaded. 
It must be shown prima facie that the 
deceased has an estate before the first 
definition in S. 2 (Ll) Civil P.C., applies 
and in the record of this particular case 
.there is no such showing. The petition 
is dismissed with costs- 

P.K.S./v.S. Petition dUmis’^ecL 
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Cdrgenven, J. 

Secij. of .Siaic—Petitioner. 

V. 

C. B. Siihramania Ayyar — Respon¬ 
dent, 

Civil Revn. Pefcn No. 2U of 1929, 
Decided on 9bh October 1929, against 
order of Principal Sub-Judge, Kumba- 
konam, D/- 8th November 1928. 

(a) Land Acquisition Act (1 of 1894), S.25 
—Scope. 

Ssetion 25 is concerned with the.maximum 
and minimum amounts which the Court may 
award in each of the three cases: (I) where the 
applicant has made a claim before the Col¬ 
lector, (2) where without sufficient reason ho 
has failed to make a claim, and (3/ where with 
sufficient reason he has so failed. In the last 
of these cases the minimum is not to fall 
below the amount of the Collector's award, 
but no maximum has to be observed. 

[P 576 C 2, P 577 0 1] 

(b) Land Acquisition Act (1 of 1894), 
St. 18 to 28—Proceedings under, were not 
independent judicial ones—Claimant cannot 
make out fresh case. 

' The proceedings before the Court are of the 
nature of objections to the Collector’s award, 
and not a judioial inquiry independently 
undertaken into such questions as the claimant 
may raise, and it would not be open to i 
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claimant to make out a fresh case, whether by 
way of supplementary claims to compeneition 
or otherwise : 145 P. IF. R. 1913, not Apr>. 

[P577 Cl] 

(rovernment Pleader^lov Petitioner. 

Salem Ramastvami Iyer—(oi- Respon¬ 
dent. 

Judgment. — This petition is pre- 
forred by tb» Secretary of State against 
an order passed by the Subordinate 
Judge of Kumbakonam in a land acqui¬ 
sition case. Certain land of the respon¬ 
dent was acquired and under S. 10 of 
the Act (l of 1894) he put in a claim to 
compensation which was made up of 
the value of the land, of some cocoanat 
trees, and of two -walls, together with 
a sum claimed as compensation for de¬ 
preciation of his property. In due 
course an award was made and subse¬ 
quently the respondent asked the Col¬ 
lector under S. 18 to refer the matter 
for tho determination of Jthe Court. 
Before the Court ho supplemented hia 
claim by the addition of two new items, 
the cost of constructing new walls and 
the cost of erecting latrines. It was 
objected on bohalf of the Government 
that the Court had no power to enter¬ 
tain such newly preferred claims. The 
learned Subordinate Judge, however, 
found that in certain circumstances 
S. 25 gave him jurisdiction.' He dis¬ 
allowed the claim in respect of the 
latrines but allowed it in respect of the 
walls. Against the latter part of the 
order this petition is filed. 

Section 25 of the Act, upon sub-S. (3) 
of which the lower Court has relied, 
runs as follows; 

"Section 25 (1) When the applicant has made 
a claicQ fco compensafcioni pursuan# ^ ? 
notice given under S. 9, the amount awa 
to him by the Court shall not «ceedjoa 
amount so claimed or be less than the am 
awarded by tho Collector under 3- 2. 

(2) When the applicant has refusea * 

make such claim or has omittsd u 

oient reason (to be allowed by *he Jodg 1 
make such claim, the „_n„nfc 

Court shall iu no case exceed the 
awarded by the Collector. , », - 

(3) When the applicant has omitted 'o 
sufficient reason (to be allowed by , a 
to make such claim, the amount a'J* 

him by the Court shall “O** the Ool* 

may exceed the amount awarded ny 

lector.” {a 

It will be seen thafc^ the --j. 

concerned with the maxiniuin 
mum amounts which the /H 

award in each of the three ca • 
where the applicant hi3 made » 
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before the Collector (2) whoie without 
sufiicient reason he has failed to make a 
claim and (3) where with suBloient 
I reason he has so failed. In the last of 
those cases the minimum is not to fall 
below the amount of the Collector’s 
award, but no maximum has to be 
observed. That it appears to me, is all 
that the section says, and I can read 
into it no authority whatever for the 
course which the Subordinate Judge has 
found himself open to take under it. It 
deals with the amount of compensation, 
not with the grounds upon which com¬ 
pensation should be awarded, and 1 sea 
no reason to hold that because the 
amount awarded by the Collocbor may 
be exceeded, therefore, grounds other 
than those on which the award was 
made may be entertained. 

If, therefore, it is open to the Court 
to entertain fresh grounds, it must be 
by virtue of other provisions of the 
Act, or at least those other provisions 
must nob conHicb with such a course. 
Ss. 23 and 24 respectively lay down 
what matters the Court shall, and what 
it shall not, take into consideration but 
1 do not think that it is suificienb to 
find the item of claim admis^iible under 
S. 23 to hold that the Court may grant 
it. Under S. 9 claims to compensation 
for all interests are to be made to the 
Collector; and under S. 15 the Collector, 
equally with the Court, is bo be guided 
by the terms of Ss. 23 and 24. In all 
ordinary circumstances, therefore, a 
claimant can and should present his 
case fully before the Collector, and 
should be held bound throughout the 
proceedings by what may be termed bis 
pleadings. Turning then to S 18, it 
enables a person interested to require 
the Collector to refer the matter for the 
determination of the Court: 

Vybethdr bis objection bo to the Tneasurd- 
ment of the laod, the amount of compensa¬ 
tion, the persons to whom it is payable, or the 
apportionment of the oompensation among the 
persons intere8t3d.*' 

Under sub-S. (2) he has to state the 
grounds on which objection to the 
award is taken. The proceedings before 
the Court are thus of the nature pf 
objections to the Collector’s award, and 
not a judicial inquiry independently 
undertaken into such questions as the 
claimant may raise. On this view, it 
wonld.not be open to a'olaimant to make 
ont a fresh case, whether by way of 

1980 M/7d & 74 


supplementary claims to compensation 
or otherwise. Tlie point is practically 
bare of authority, tlio only opposite case 
cited to mo being a decision to this 
effect by a Judge of tlio Punjab Chief 
Court in (/mar liaki''. v Secy, of Slate 
( 1 ). 

It is objected that it oiiglib to be 
within the power of the Court where, 
as here, grounds have l)con shown for 
faiP’re to mxko the claim, or some part 
of the claim, before the Colloctor, to 
onterb.iin it. I agreo that S. 20 might 
well have been so drafted as to provide 
not only, as it does, that the amount 
may be enhanced but that fresh grounds 
may be adjuced; but in point of fact it 
does not so provide. Hardship from 
absence of such a provision is not likely 
to arise often or in an accute form, and 
is of course no justification for the lower 
Court’s action if jurisdiction so to act 
is lacking. I allow the revision peti¬ 
tion, and sot aside the order so far as it 
declares the claim admissible. Res¬ 
pondent will pay petitioner’s costs in 
this Court. 

P. R. S. / V. _ lieviHonjiU ovyd __ 

‘ (U Cioisf us p.w;R.‘in8=ib'l.o. 90i3. 
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Madhavan Nair and Cornish, JJ. 
Saii Asuram Sada Suk Bhaltadu-^ 
Appellant. 

V. 

Sub-Collectur of Rajahmundry and 
another —Respondents. 

Appeal No. 115 of 1928, Decided on 
23rd September 1929 against order of 
Disb. Judge, East Godavari, 'D/- 19bh 
October 1927. . 

(a I Civil P. C., S. 144-Decree varied- 
ResUtulion of money paid under original 
decree-Inlerest not provided in security 
bond-interest can still be awarded. 

After a decree has boon vnriod In appeal, 
the Court of flest iustaoca while ordering losti- 
tutioQ cf money paid under its decree has 
discretion to award interest even though the 

security bond does n o- 

r, J 149 Foil 41 Mad. 316 and So Bom. 2jo, 

4pnr ’ ^ 

lb) Civil P. C., S. 35-Costs—Third party 

liable when claiming through a parly to the 

® U 

An order for costs binds a person not patty 
to a salt when it is directed against persons 
through whom ho claims. [P 579 0 1] 

Q. Lakihmanna —for Appellant. 

Government Pleader — for Rospon- 

dents. 
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Madhavan Nair, *J — This appeal 
avisos out of an application under Ss. 141 
and lot, Civil P. C.. for restitution 
against respondent 3 in A, S. No. 256 of 
1921 before the third Court and also for 
the recovery of costs that were ordered 
to be paid by the claimants 1 and 2 iu 
the two connected appeals Nos. 256 of 
1924 and 324 of 1924. The facts of the 
case are stated in detail by the learned 
District Judge and need not be restated. 
It appears that a sum of Rs. 22,614-12.0 
was ordered to be paid in excess by the 
District Judge to the claimants in a 
certain land acquisition proceeding on a 
reference to him under the Daud Acqui¬ 
sition Act. Against the order to pay the 
excess amount two appeals were pre¬ 
ferred to the High Court, one A. S. 
No. 324 of 1924 by the claimants in that 
proceeding and another, A. S. No. 256 
of 1924, by the Governmeut. In A. S. 
No. 256 of 1924, the Government filed an 
application for stay of execution of the 
order, that respondent 3 may be allowed 
on furnishing security to take the 
amount of money that would be depo¬ 
sited by the Government in the lower 
Court. This order was passed on 24th 
September 1924 and the money was 
deposited by the Government on 9th 
October 1924. The security bond which 
was executed by respondent 3, the appel¬ 
lant before us, is Ex. A. In that security 
bond, the appellant undertakes that : 

“if A. S. No. 25G of 1924 on the file of the 
Madras High Court should be partly or wholly 
decided in favour of the appellant and respon¬ 
dent 3 deposits in the Court the said sum of 
Rs. 22 614-12-0 or any part thereof as he may 
be required to pay back under the decree of 
the High Court, this bond shall be void and of 
uo efieot, otherwise it shall remain in force." 

He withdrew the money from the 
Court after executing this security bond. 
The High Court dismissed A. S. No. 324 
of 1924 filed by the claimaots who were 
respondents 1 and 2 and allowed the 
appeal by the Government A. S. No. 256 
of 1924 to a certain extent, with the 
result that the amount to be deposited 
by the Government as compensation for 
the lands of respondents 1 and 2 w'as 
reduced by Rs. 17,148-15-10 and respon¬ 
dents 1 and 2 were made liable to pay 
the Government by way of costs 
Es. 1,601-1-2 and Rs. 756-12-5. There 
was no decree against or in favour of 
respondent 3. Now, the Governnoent 
have filed the present application for re¬ 


covery of the amount of Rs. 17,148-15-10 
plus interest upon that amount as well 
as the two sums ordered as costs from 
respondent 3. Respondent 3 does not 
deny his liability to pay the amount of 
Rs. 17,148-15-10 ; but his case is that 
be should not be called upou to pay 
interest upon that amount nor should he 
be asked to pay the costs. The learned 
District Judge has disallowed both these 
contentions. In the present appeal, the 
appellant urges both these grounds. 

As regards interest, the argument of 
the learned advocate for the appellant 
is that under the security bond executed 
by respondent 3 he undertook to pay 
the total amount. There is no provision 
made for the payment of interest and, 
therefore, he is not bound to pay interest 
to the Government. The question is,! 
whether there is the limitation of the 
liability to pay interest introduced in 
this security bond. The proceeding i3' 
admittedly one under S. 144, Civil P. C.,^ 
and the Court has discretion to order, 
the payment of interest on the amount 
which the parties are bound to pay back 
to the Government by way of restitution 
under that section. We do not think 
that the security bond in any way limits 
the liability for the payment of interes 
which the Court has gob power to order 
as against respondent 3. In the cas 
reported in Indra Gkand T’ 

A. H. Forbes [1] S. 149, ifc/as^? it’ 

"uuder S. 14S Civil P. 0., the Court 
discrekioa award such iaterest as it . 

and the fact that the principal only ifl 83°“ 
by a bond under the order of the Co . . 
time of the withdrawal of the sum o 8. 
decreed, does not affect the 
person ordered to make restitution 
interest in accordance with the section. 

This case was followed by . - 

in the decision in Alagappa ChetU • 

Muthxilcamara Chettiar (2). No > 

the decision of our Court was not oM 

under S. Ul, Civil P. C.; but 'Xial 

Judges followed the principle un 

that section. The learned Ju^ge of 
Court, Srinivasa Ayyangar, J., , 

against the contention that 
should be ordered to pay intere 
ground that the undertaking gij 
the party did not provide lOi 
ment of interest in fcbo 

learned Judge in D. P. A. fol 

de cision in 2 

(l) [1917] 2 Pat. L. J. T n 

2) [1918] 41 Mad. 3l6t=42 I.-O-' 

M. W, N. 669. 
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this decision. The decision in Collector 
of Akmedab'id v. Laoji (3) referred to by 
the learned Government Pleader comes 
nearer to the point as it relates to the 
payment of compensation 'under the 
land acquisition proceedings though 
there was no security bond executed in 
that case. In that case, as in the one 
before us, the High Court reduced the 
amount of compensation payable to the 
claimant and, when the Government ap¬ 
plied to recover from the claimant inte¬ 
rest upon the excess amount drawn by 
him from the Court, that claim was 
allowed'. It was held ; 

“that the interest claimed should be awarded 
inasmuch as the claimant had the benefit of 
the money belonging to the Government in 
excess of that to which the High Court held 
him to be entitled and the benefit was repre* 
sonted not only by the excess wrongly taken by 
the claimant from the District Court but also 
the amount of interest which the excess 
carried." 

We are prepared to apply the principle 
underlying these decisions to the pre¬ 
sent case. One special feature of this 
case may be noticed and that is, that 
the Government asked for an order 
staying execution of the decree and 
deposiUd the money when the order in 
jfavour of respondent 3 was made here. 
In these circumstances, we think the 
order as regards interest should be up¬ 
held. 

The next argument of the appellant 
is that he should not be asked to pay 
costs, because he was not a party to the 
suit and there was no order against him. 

It is true that there was no decree 
against him as regards costs ; but, for 
the purpose of the present case, we 
think he stands in'the shoes of claimants 
1 and 2, and the amount which was 
ordered to be paid by the High Court 
was in favour of the claimants. As a 
matter of fact, the appellant before us 
has no claim to the money except 
through the claimants 1 and 2 and, for 
the purpose of the proceedings under 
■the Land Acquisition Act and in these 
connected proceedings for restitution, 
his interest must be considered to bo 
identical with the interest of claimants 
1 and 2. And, further, in the security 
bond he undertook to deposit in Court 
whatever money he might be required 
to pay back under the decree of the 
High Court ; that is to say, he made 

W [X911J 6 Bom. 255=13 Bom. h. R. 259= 
10 1. 0. 818. 


himself liable to tlio docreo of the Fligli 
Court aiuJ tho docreo of bho High Court 
mado the claimant.^ I and ‘2 in tho two 
appeals boforo it liable for costs of the 
Government. In these circumstances, 
we uphold the order as regards costs a;- 
w el I. 

In the result, tho civil miscellaneous 
appeal is dismissed with costs. 

Cornish, J. —I agroo. 

P.R.S./J.M. Appeal dismi’^ied. 
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Wallace and Anantakrishna 

Ayyar, JJ. 

Dawloo Ma and Plaintiffs— 

Appellants. 

v. 

Karnam Ghowdappa and others —De¬ 
fendants—Respondents. 

Second Appeals Nos. 1155 of 1924 and 
757 of 1925, Decided on 6th November 
1929, against decree of Dist. Court, 
Bellary, in A. S. Nos. 105 of 1922 and 6 
of 1923. 

(a) Civil P. C., O. 22, R. 4—Legal re¬ 
presentatives already on record—Note may 
be made to that effect even on oral applica¬ 
tion—Some legal representatives brought on 
record as such and others not—Estate pro¬ 
perly represented — Fact of omission of 
others is not fatal to case, 

In oases where the legal representatives are 
already on record a more note may be made to 
tbat effect in the records and that there need 
not be a formal application. Courts are not de¬ 
barred from passing orders in such matters 
without formal application aud the fact that 
the Court had no written application, but was 
moved only orally is-no ground for holding that 
it had DO jurisdiotlon to pass an order. Fur¬ 
ther in such a case, tho fact that some of the 
legal representatives are brought on record as 
such and others not, provided the estate of the 
deceased is properly represented and there is 
no prejudice to the case, is not enough to set 
aside the order or decree in the case. 

[P 581 C 1] 

(b) Civil P. C., O. 47, R. 1—Subsequent 
ruling of Court of binding authority taking 
different view is no cause for review. 

Because there is a subsequent decision of 
superior Court of binding authority on a ques¬ 
tion of law, the prior judgment passed on a 
different view of law is not liable as a matter of 
coure to be reviewed. [P 581 C 1] 

K. Periasami Goundan for T. C. 
Kurup — for Appellants. 

B. Somayya—lor Respondents. 
Anantakrishna Ayyar, J.—These 
two second appeals arise out of two 
original suits instituted, one (0. S. No. 
414 of 1921) by the daughters of a de¬ 
ceased lady called Narasamma, and the 
other (0. S. No. 327 of 1921) by a son 
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of tho deceased Narasammi. The pra* 
yor in the first suit instituted by the 
daughters is to recover possession of 
the proporties. The prayer in the suit 
brought by the son is to set aside tho 
decree passed by tho High Court in a 
prior second appeal and to recover his 
share of tho properties. 

The facts loading to those cases are 
these: The deceased Narasamtna first 
married a Hindu and inhoritol certain 
propirties from him. She subsequently 
married a Muhammadan and had by 
him three daughters who are the plain- 
titTs in 0. S. No. 414 of 1921 and two 
sons, one of whom is tho plaintiff in 
0. S. No. 327 of 1921. Tho reversion¬ 
ers to tlio estate of Narasamma's 
Hindu husband filed a suit, 0. S. No. 
194 of 1912, for a declaration that cer- 
tain alienatious alleged to have been 
made by her were not binding upon 
them. They subsequently applied to 
have their plaint amended by adding 
a prayer for possession of the properties. 
Tho amendment was allowed, and in 
the rosuit the reversioners were given a 
decree for possession of the properties. 
While tho appeal in the prior litigation 
was pending, Narasamma died. Along 
with Narasamma tliree other persons 
wore party defendants in the prior 
suit. The first was her husband’s son 
by a prior wife, and the other two were 
her sons by the Mabomedan husband. 
Defendant 4 in that suit is the pUintifi 
in the present suit (0. S. No. 327 of 1921). 
Oa the death of Narasamma, an applica¬ 
tion seems to have been made orally to 
the Court by the plaintiffs to have 
the defendants 2 and 3 (respondents) 
brought on record as her legal represen¬ 
tatives. Defendant 4 therein, namely, 
Mabboob Sahib, being then a minor, was 
represented by Narasamma and on hor 
death respondent 2 was appointed as 
guardian ad litem for the said defend¬ 
ant 4 (respondent). The present suit 
by Mabboob Sahib is based on the main 
allegation that in the prior suit, on-tbe 
death of Narasamma, necessary steps 
were not taken to bring the proper legal 
representatives of Narasamma, on record 
and that consequently, the decree and 
all subsequent proceedings should be 
taken to be null and void. In order to 
elucidate the circumstances in connex¬ 
ion with the prior proceedings, this 
Oourt called for tho finding from the 


lower appellate Court whether the then 
plaintiff's action in having ooutmaed 
the litigation with defendants 2 and 3 
as the legal representatives of the 
deceased Narasamma was a bona fide 
act. The finding of the lower appellate 
Court is this: 


1 do not-, thou, soo any mah fides in 
stating that tho legal representatives were lea- 
pondonts 2 and 3. 1 dnd, then, on (his issna 
that proceedings in A. S. No. 87 of 1915 were 
continued bona fide against respondents 2 and 
3 as legal representatives of Narasamma, bat 
that they were not so continued as against 
defendant 4.” 


The learned advocate for the appel¬ 
lants in this second appeal argued that 
the finding of the lower appellate Court 
meant that there was no bona fidee iu 
the matter of having brought only some 
defendants on record as the legal re¬ 
presentatives of tho deceased Nara¬ 
samma in the prior proceedinge. We 
do not understand the finding in that 
way. The facts make it clear that there 
could not have existed any want of 
bona fides on the part of the then plain¬ 
tiffs in their having done so. As already 
remarked, along with Narasamma, three 
other persons were made party defen¬ 
dants in the appeal. Respondents 2 and 
3 were brought on as the legal repre¬ 
sentatives of the deceased Narasamma, 
at the request of plaintiffs (appellanw 
in that case. No doubt, technically 
respondent 4 also ought to have bean 
brought on record as a legal represen a 
tive and a note made in the appeal memo 
accordingly. It may have 
take on the part of the plaintiffs. 

the question to be considered now 

whether any fraud or mala tides 
been proved on the part of the opP® 
lants in the prior case in not bavins 
brought respondent 4 also as the 
representative. We questioned 
learned advocate for the 
suggest any reason why the “PP® 
in the prior case should not have 
respondent 4 also as a 
soutative and whether there cou ^ 
been any reason for their noc 
Having regard to the fact that 
dent 2 was brought on record a 
representative and having r®8 , jj. 
the fact that respondent 3 was 
bedly one of the legal 
we do not see any reason why we« 
not accept the finding of the lo 
pellate Court to the effect that the P 
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appeal was continued bona fide against 
respondents 2 and 3 as legal represen¬ 
tatives of the deceased Narasamma. 
The estate of the deceased Narasamma 
must be taken to have been properly 
represented in the litigation. 

It was contended by the learned 
counsel for the appellants that the pro¬ 
per procedure w'ould have been to bring 
all the children of .the deceased Nara¬ 
samma as her legal representatives, and 
that the absence of formal application 
to bring on legal i-epresentatives should 
be taken to vitiate all the subsequent 
proceedings. But this Court has held 
ibhat, in cases where the legal represen¬ 
tatives are already on record, a mere 
jnote may be made to that effect in the 
Irecords and that there need not be a 
formal application. Courts are not de¬ 
barred from passing orders in such 
matter^without formal written ^PP“’ 
cation, and the fact that the Court 
had no written application, but was 
Imoved only orally is no ground 
ifor holding that it had no 
[diction to pass an order as in the 
present case. As we agree with the 
jlower appellate Court that the estate of 
‘Narasamma should be taken, m the 
circumstances, to have been proper y 
represented in the prior appeal and as 
[plaintiff is unable to prove any preju¬ 
dice, we think that the plaintiff is no 
entitled to have the decree and tba 
subsequent proceedings set asi^ on e 
sole ground alleged by him. ° 

ing is enough for disposing of the pre¬ 
But it was argued by the learned 
advocate for the appellants that the 
guardian ad litem, respondent 2 in the 
prior case, was guilty of gross negli¬ 
gence in not having applied for review 
of the judgment passed by the 
Court. After the decision of the High 
Court in the second appeal in question, 
'a Pull Bench of this Court held that a 
Hindu widow marrying a Mahomedan 
forfeits her widow’s estate in her Hindu 
husband’s properties. It cannot be said 
that, because there was a subsequent 
Full Bench decision of superior Court 
of leading authority on a question of 
law, the prior judgment passed on a 
Idifferent view of law is not liable 
as a matter of course to be 
touch less can we say that the 
iguardian Is bound to incur ’ expenses tor 


applying for review in such cases. The 
lower appellate Court has considered 

all the circumstances and has come to 
the conclusion tliat the guardian was 
not guilty of gross negligence. In 
coming to that conclusion it has also 
considered the fact that respondent 3 
who was a major all along and whose 
interests w’oro exactly similar to those 
of the present plaintiff took no such 
steps. The finding that shero was no 
gross negligence should thoyofore ho 
upheld for the purpose of this second 

appeal. , 

These are the main contentions urgea 

by the learned advocate for the appel¬ 
lant in this second appeal, and both the 
grounds failing, second appeabNo. 757 of 
1925 must be dismissed with costs. 

In Second Appeal No. 1155 of 1924 
which arises out of the suit brought by 
the three daughters, a special question 
was raised bv the learned advocate for 
the appellants based upon certain obser¬ 
vations made by tho lower appellate 
Court that the plaintiffs’ mother was 
estopped and consequently the plaintiffs 
(daughters) also were estopped. But it 
is unnecessary to discuss the daughteia 

suit upon that ground. As the learned 
counsel very properly admitted the 
result of enfranchisement by the Govern¬ 
ment in the name of Narasamma in 
1906 would be to confer upon her abso¬ 
lute right to the properties ; and in the 

subsequent litigation against her by 

the reversioners of her late husband to 
recover possession of the properties she 
ought to have pleaded that the said 
properties did not any longer belong to 
the estate of her husband ; and, if for 
any reason she did not set up any such 
defence, it is nob open to her daughters, 
as representing her. now to set up such 
a plea. The fact was that according to 
the law as understood at that time, 
enfranchisement of an inam in the name 
*of a widow was understood to confer 
upon her only a life estate. It was 

only some years later that the Privy 

Council decided that the enfranchise- 
ment in the name of a Hindu widow 
•would confer an absolute estate on her. 
It is unfortunate that Narasamma had 
nob the benefit of the Privy Council 
decision as to tho effect of enfranchise¬ 
ment in the name of a Hindu widow, 
as she had not the benefit of the subse- 
Quent Full Bench decision on the ques- 
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• iuii oi Ifincla La\Y mentioned by us as 
Lo tfie elloct of a Hindu widow’s mar- 
liaje with a Mahomedan husband on 
t!ie properties inherited by her from 
lier Hindu husband : but the same is no 
ground for liolding that the previous 
decroo passed in the suit against Nara- 
samma should not be binding upon hor 
daughters by the ^lahomedan husband 
i. e., the present plaintiffs. The dis¬ 
missal of the suit of the daughters is 
accordingly correct and this second 
appeal also is dismissed witli costs. 

P.R.s./v.B. Order accordingly. 
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mutvali: A. I. R. 1922 P. C. 123; A. I. R m 
Mad. 822; A. I. R. 1927 Mad. 1163; .4. J r 
1926 Pat. 233, Foil. A. I. R. 1922 Pat. 243 • 
A. I. R. 19.26 P.C. 9; .4. I. R. 1923 p.c. 44 i?«/' 

❖ (d) Mahomedan Law—Wakf — Endow^- 
menl by non-Mahomedan publicly made and 
recognised by Government—Endowment is 
not invalid. 

Where endowment is publicly made and re- 
ccgnised by Government, a wakf is not to be 
declared invalid merely on a presumption that 
there could be no exception to the rule cf 
Mahomedan Law that no wakf oan be endowed 
by a non-Mahomedan : A. I. R. 1924 P. C. 
103, i2</. [P 584 0 2, P 535 011 

P. Venkataramana Rao —for Appel¬ 
lants. 
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Wallace and Anantakrisiina 
Ayyar, JJ. 

{Piratla Peda) Venkatas iihhara y ltd ii 
and other'i —Defendants 2 to 4—Appel¬ 
lants. 

V. 

(Haji) Silar Sahib and others —Plain¬ 
tiffs 1 and 2 and Defendant 1—Respon¬ 
dents. 

Second Appeal No. 1231 of 1926, 
Decided on 13th December 1929, from 
decree of Dist. Judge., West Godaveri, 
in Appeal No. 53 of 1926. 

(a) Mahomedan Law — Wakf — Quasi¬ 
public—Reservation of benefit to grantor's 
family or mutvali is not contradictory to 
Mahomedan Law. 

A quasi public wakf which provides for the 
>^nefit of the mutvali or of the family of the 
grantor as well as for the public benefit of the 
mosque is not contradictory to Mahomedan 
Law and the question whether any benoficial 
interest is retained for the mutvali is 
one of fact :A. I. R. 1923 P. C. 44; A. I. R. 
1916 P.C. 86; A.I.R. 1919 P.C. 62. Foil.; 2Z‘All. 
233.^ CP 583 01J 

(bj Mshomedan Law — Wakf — Quasi¬ 
public—Inalienability is not absolute—Sale 
by mutvali is valid during his lifetime. 

Though wakf property vests in God and that 
property is inalienable except for the pur¬ 
poses of the wakf the inalienability is not 
absolute and a sale by a mutvali is valid dur¬ 
ing his litetime provided he has a beneficial 
interest in the property: A. I. R. 1922 P C 
123: .4. I. R. 1926 P. C. 9 and A. I. R. 192» 
P, C. 44, Foil. [P5'3C1] 

(c) Mahomedan Law — Wakf — Quasi 
public — Distinction -between permanent 
lease and sale is illusory—Sale valid during 
mutvali’s lifetime—Adverse possession be¬ 
gins from his death—Limitation Acts, Arts. 
144 and 134. 

There is no difference between a permanent 
lease and a sale of wakf property and where 
a sale by the mntvali of such property is valid 
during his lifetime, adverse possession against 
the mosque commences not from the date of 
sale but from the date of the death of the 


P. Somasundaram—io]: Respondents. 

Wallace, J. —The main question in 
this appeal is one of limitation. The 
plaintiffs’ father was the muttavalliof 
a mosque for the lighting in which the 
suit wakf was endowed. He and his 
eldest son, defendant l,sold the pro¬ 
perty to the father of defendants 2 and 3 
(and grandfather of defendant 4) on 25tb 
November 1909. The vendee held the 
property until the date of the suit, 27th 
March 1922. The plaintiffs sue to 
declare that the sale is invalid and for 
recovery of possession of the property 
for the mosque. Both the lower Courts 
decreed the suit and defendants 2 to 4 
appeal. 

The main point argued is that the 
suit is time barred. It is conceded that, 
on the latest rulings of the Pnvy 
Council, Art. 134 has no application to 
the case, and Art. 144 is the proper 
article. The appellants contend that 
the wakf property is inalienable an 
that therefore time begins to run from 
date of the sale, on which 
vendee came into possession, and tna 
therefore the vendee has prescribe 
for much more than 12 years advers 
possession. The plaintiffs contend t 
time began to run from the date ot 
death of the last muttavalli ® 
cured on 6th March 1915. The lo 
Courts have upheld the latter con 

fclODa i fcho 

Both the Courts are agreed 
property is wakf and for the 
this argument it will be taken ^ 
It is not trust property strictly 
ing. Prima facie then --tiffs 

deity and is inalienable. The P. , 
contend that when a beneficial i 
is retained in the property, fths 

family of the founder, the s* 


VliNKATASUBBAUAYUDU V. SiLAI! {Wallace, J.) 


1930 

whole property is valid during the lifo- 
time of the vendor, and that limitation 
only begins to run from his death. 
That proposition has been approved in 
a number of reported rulings as ^ply¬ 
ing to the case of the-head of a Hindu 
mutt. The plaintiffs seek to apply it 
by analogy to the case of the muttavalli 
of a mosque. The appellants contend 
that there is no such analogy, and that 
it is a fundamental proposition of Maho- 
medan Law that the whole property 
763 ts in the deity so as to forbid any 
retention of beneficial interest in any¬ 
one apart from the interests of the 

institution. 

Whether in the present case any bene- 

ficial interest was retained for the 
touttavalli himself is essentially a ques¬ 
tion of fact, and that question both the 
lower Courts have answered in the 
affirmative. In fact the statement in 
'the plaint that the surplus income is to 
go to the family of the grantee was not 
controverted in the written statement, 
and that has been the custom for 
150 years. Now wakfs of this quasi- 
public kind are of common occurrence m 
this Presidency and elsewhere, and have 
been recognized as valid by the Privy 
Council: see Abdxir Bahtm v. Narayan 
Das Aurora (l), where the Privy Council 
laid down at page 334; 

“The oriRioal settlemeab "asundoubtedly 

a valid creation of a . the'^^aettlet 

intended to benefit ^ ? the eet- 

wae not the preponderating fe 
tlement, nor was the provision 
perpetuation of religious coremonies 
table gifts by any moans illusory fiahim 

tial: see also Mujibiwixssa v. 

(2) therein quoted.’* , 

There is therefore nothing contra¬ 
dictory to Mahomedan Law m sucn 
quasi-public wakfs ; and we must ac¬ 
cept the finding of fact, not controverted 
lin the written atatement, that this 
iWakf is one which itself provided 
(or the private benefit of the family of 
:the grantee as well as (or the public 
benefit of the mosque, though the do- 
minent purpose no doubt was to endow 
‘the mosque. The rulings of the Privy 
Council in Bamanadhan Chettter v. 
Levvai Marakayar (3) and Aruna chalam 
Chetty V. Venkalac halapathi Ouruswa- 
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migal {0, indic.ito that a quostion of 
this kind i-i ono of fact to ho dccidod on 

the circuiiHtaticos'of .each case. liiQ 
latter ruling no doubt deals with a ease 
of mutt proportv, hut tho endowment; 
in the present caso is very similar in 
nature to tlie endowment of a Hindu 
mutt where the head of iho mutt main¬ 
tains himself and the instiUition out of 
the endowment. Such a similarity has 
been recognized in several roportod rul¬ 
ings. notably by the Privy Council m 
VidyaVarudhi v. Baln^ami Ayiar [oj 
'and Abdur Rahim v. Naraya^v D(n 
Aurora (l). In the latter case at p. ddb 
(of 50 Gal) their Lordships say ; 

“ Uudet bbo Mahomediu Law the moment a 
- .a *11. - t Vf c C I? U 


(1) A. I. 1923 P. C. 44=50 Gil. 329—50 

I. A. 84 (P. C.). -rt » • 11 fp p. 1 
[1901] 23 All. 233=29 L A. 15 (P. 

A».I. S. 1916 P. C. 83=40 Mad. 116-44 

1. A. 21 (P. C.). 


wakf is created all rights of propertv pass out 
of the wakf and vest ia Ood Almight) 

and further down : , .. . 

“ It is in very deed “God’s, acre’’ and th.s is 
the basis of the^ettled rule that such property 
as is held in wakf is inalienable «cept for he 
purpose of the wakf. A similar view fo ms th 
Lu of the inelienebllity of a Hmdu matt. 

In Vidija Ya.ru.lhi y. BaUmmi Ahjar 
(5) the argument proceeds on the ““'‘"Sj 
that tho same legal principles as tol 
alienation of the property vested in him 
shall apply to tho head of a mutt and 
to the muttavalli of a mosque. No 
doubt tho general question there aipod 
was whether such persons are ‘■'“s'lees 
but even in a decision on this 

would expect the distinction sought by 

the appellants to be drawn if it m act 
did exist. The same language aPP''°“ 
by their Lordships in speaking of the 
mutt can be applied mutatis mutandis 
to tho case of a mosque. The head of 

neither is a trustee nor does the pi o- 

nerty vest in him in either case In 
both oases alike the property vests m 
tho idol or the deity, and the same the- 

orotltal ^ality of inalienability applies 

to both, but it has never been held 

absolute in the case of » 

there is no good ground for ho-ding 

either that it is absolute m the case of 
Tmosque. The validity during his life- 
Urae of a sale of the mutt property by 
the head of the mutt has been recognis¬ 
ed in numerous cases; see in addition 
to the Privy Council cases quoted 
above, Lahhand Marwari v. Ramri^p 

“(0 A. I. R. 1919 C. 62=43 Mid. 2 j3= 

461. A. 204 (P. C.l, ^ ^ 

(5) A. I.B. 19-22P. 0 123=41 Mid. 831= 

48 I. A. 302 (P. C.). 
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Gir (()). In all r:K'.^n rulings I can see 
no grounu for distinction between the 
j'Oaition of ti'.o head of a mubb and that 
nf a milt*.ivadi of a mosque. We pre.s- 
sed tliQ loainod ,i Ivocato for bho appel¬ 
lants lo (jiiot-- any cases in which in 
(•ISO of a walit whicli retains a benedt 
le v the family of a grantoa it has never- 
tiieh-'Ss l) 0 on hold, in contra.disbinctiou 
to t.ho similar caso of tho head of a 
Hindu mutt, that ho jjas no power to 
alienate the property during liis life¬ 
time. But lio such case appears to bo 
forthcoming. The learned advocate fell 
bark on lii.s general ai'gumcnt that, as 
tiio whole property veste 1 in tho deity, 
none of it could bo alienated oven tem¬ 
poral ily. But tliat proposition is as 
true of a mutt a,s for a mosque, so that 
tin.' disrinction is really ono without a 
diQeroiieo. Tlie point in issue is not 
really a question of law but a question 
of fact in oacb case. 

Tho learned advocate for tho appel¬ 
lants endeavoured to draw a distinction 
ijotween a case of outright sale and the 
caso of a permanent lease, contending 
that in Iho former no question of a 
beneficial interest apart from the en¬ 
dowment generally will avail. Bub 
that is nob the trend of tho reported 
rulings. laVidya Varuthi v. Balammi 
dyer (5) the Privy Council recognised 
the general rule that except for unavoid¬ 
able necessity the head of a mutt can- 
nob create any interest in the mubb pro¬ 
perty to enure beyond his lifetime. It 
is true that the alienation under con¬ 
sideration there was a permanent lease, 
bub the general proposition will equally 
apply bo the case of a sale, and this 
Court has sosuled, see lianiadasaiv. 
Latekuma Da^an (f), Vellackami Naou 
her V. Alagirisanii Naicker{8). A Bench 
ruling in tho Patna High Court is quot¬ 
ed, Badri Narayan Shigh v. Railash 
Gir (9) a case of a sale by the head of a 
matt, where it was held that adverse 
possession runs from the date of the 
sale. It is to be noted that when a 
similar ruling went to the Privy Coun¬ 
cil from the decision in Ravirup Singh 
Lalckahd Marwari (lO) their Lordships 
did nob decide the point. See Lalc'iand 

liij A. I. A. 19J6 P, 0. 9=5 P.»t. 31^=53 
I. A. 2t(P. 0.). 

(7) A. I, R. 1925 Mad. S22. 

(8) A. I. R, 1927 Mid 1163. 

(9) A. I. R. 19-26 Pit. 233=5 PU. 3tl. 

(10) A. I. R. 1922 Pat. 243=1 p^t. 475. 


Maruari v. liamrup Gir (6). They 
spoik of the point at page 325 vof 5 Pat) 
as a difficult question, and refer to Vidya 
Variithi v. Balusami Iyer (5) and say 
that they must not be taken bo accept 
the view with reference to it propound¬ 
ed by the High Court of Patna. The 
appellants, on their argument that the 
property is wholly vested in the idol, 
are really forced to the position that a 
permanent lease is as much an invalid 
alienation as a sale, and that therefore 
limitation for both must run from the 
date of the alienation. Bub that pro¬ 
position has never been upheld in the 
caso of a permanent lease. As the law 
at present stands therefore I cannot see 
any reason for drawing any distinction 
between a permanent lease and a sale. 
Id such a case the seller selles only such; 
interest as he has, namely, the right bo 
alienate during his lifetime, and it is 
impossible to restrict his right bo sell 
such portion of the endowment as will 
suffice to provide for his own income. 
See Abdtir Hakim v. Narayan Das (1) 
The sale is therefore valid during the 
lifetime of the seller, and adverse pos¬ 
session aaginsb the mosque began only 
from the date of the dovth of the seller. 

It was finally urged for the appel¬ 
lants that this property could not be 
wakf at all because no Hindu can endow 
a wakf for a Mahomedan institution, and 
several commentators on Mahomedan 
Law were quoted to that effect. No 
direct ruling for this general propcsi- 
tion was quoted to us. The Privy 

Council in Muhammad Hazau.Yadgar 

Hussain (U) declined to decide it. The 
point was never taken in the trial 
Court, and thus the attention of the 
parties during the trial was never direc¬ 
ted bo it. I think it would nob be cor¬ 
rect to allow the point to be taken now. 

I am nob prepared to say that it is a 
pure question of law. It is not uncotn- 
mon for persons of Zamindars, Mitta- 
dars, ebe. in whose estates there are 
Mahomedan as well as Hindu inhabit¬ 
ants, to make endowments of property 
for Mahomedan institutions and snob 
endowments, so far as I know, have 
always been accepted by the donee as 
valid. The present endowment was 
publicly made by the Zamindar an 
publicly recognised by Go vernment jn 

(11) A. i. R. 1924 P. 0. 103=51 0»l. 4l6=5L 
I. A. 192{P. 0.). 
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jbhe mam proceedings, and I should hesi- 
ibate to declare it invalid merely on a 
presumption that there could bo no ex¬ 
ception of any kind to the rule of Maho- 
medan Law that no wakf can be endow¬ 
ed by a non-rauhammadan. 

^ The final point urged was that the 
plaintiffs are not muttavallis and there¬ 
fore are not entitled to sue. That point 
also was not taken in the lower Courts 
and it is essentially a question 
of fact that should have been the 
subject matter of an issue. I cannot 
therefore allow it to be taken there. 
There is therefore no ground to 
interfere with the decision of the lower 
Court and I would dismiss this appeal 
with costs. 

Anantakrishna Ayyar, J.—I agree. 
The plaintiffs alleged that the pro¬ 
perty described in the plaint schedule 
was wakf property granted for light¬ 
ing lamps and for some other ser¬ 
vices in the mosque, and that the 

muttavallis were entitled to the balance 
of income of the properties left 
after deducting the expenses of lighting, 
etc. in the mosque. They alleged that 
their decease 1 father, and elder brother 
defendant 1, alienated the properties in 
favour of P. Ramayya father of de en- 
dants 2 and 3 and grandfather of defen¬ 
dant 4 on 25bh November 1909, that the 
plaintiffs’ father died on 6th March 191 j 
and that the alienation was 
not binding on the plaintiffs. They sue 
to recover possession of the propeities. 
The defendants pleaded that there was 
no connexion between the suit lands and 
the mosque, that the sale by the 
tiffs’ father and defendant 1 was valid, 
and further that the suit was barred by 
limitation since the present plaint was 
filed in March 1922-mor0 than 12 years 
from the date of the alienation in fav¬ 
our of their father in November 1909. 
Both the lower Courts held that pro¬ 
perty was wakf property. They also 
held that the muttavallis are entitled to 
the surplus income after meeting the ex¬ 
penses of the mosque.^ They held that 
the sale was not binding as it was not 
for necessary purposes. On the question 
of limitation, both the lower Courts held 
that limitation began only from the date 
of the death of -the last muttavalli m 
1916; the plaintiffs’ suit was accordingly 
decreed in their favour and defendants 
9 to 4 have preferred this second appeal. 


On their bolialf the learned advocate 
raised tlio following questions. 

(1) That the wakf is not valid, since a 
non-moslein could not validly make a 
dedication fora moslecn place of wor¬ 
ship. 

(2) Thai the plaintiffs have no heneri- 
cialinterest in the property. 

(3) That tiio sale was for necessary 

and binding purposes, and 

(4) That the suit was barred by limi¬ 
tation. 

As regards the first point, the learned 
advocate argued that Ex. A, the inam 
statement mentions that the lands were 

granted in Fasli 118/ (1777 A. L.) b> 
Raja Narasimha App.a Rao Bahadur 
Garu, that a non-moslem could not vali¬ 
dly make a dedication for moslem place 
of worship, and that therefore the grant 
must be taken to be a personal one to 
Hussain Sahib Peer Jada ancestor of the 
plaintiffs—and consequently the sale by 
the plaintiff’s father was perfectly va id 
to convey the title to the vendee, llns 
question was not specifically raised in 
the written statement, no specific issue 
was raised on this point, there is no re¬ 
ference to it in the judgment of the first 
Court; and in the grounds of appeal filed 
in the lower Court on 30tli June 1924. 
no specific grounds are taken on this 
point. At the time of the argument m 
the lower appellate Court in 1926, this 
point was raised, evidently because m 
Muhammad Baza v. Yadgar 
a decision cf the Privy Council had been 

published in the 

Lrdships remarked at p. 4u4 as follows 

Tb0 Boirl mak03 ao pronouncement wbat- 

gnaver on a question mooted namely whether 
Hrant by a Hindu Co M.bomedan community 
wa\ iucompotent oi the foundation of a wakf. 

The learned Dlstt-ict Judge after no¬ 
ting that the Privy Council left the 

□uastion undecided in the case quoted, 
referred to Amir All’s Mahomedan Law 

Vol 1 P 200. Edn. 4. where the loained 
autho;. after stating that a non-mushm 
cannot validly make a dedication for a 
Moslem place of worship, added the 
Qualification that "this can be done by 
consent of the heirs aRer his doatb. 

The learned Judge also observed that m 
the present case, it was no private indi¬ 
vidual who made the dedication, but the 
local Rajah or zamindar, presumably in 
the exercise of sovereign rights. And 
he concluded the discussion as follows: 



odb 
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i hur a frant iA lh]s> nature is lawful and 
cbiractfCristtic e::;rcise of tbe royal 
icoresirive m this country even where the 
-jvercign not share the crccd of the gran- 
:o'^ h tec Avol! known to ^require demoustra- 
lUn) by e\a:n;)U'’ 

Before us, the learned advocate for the 
respondents referred to Bailee’s Mahom- 
'..‘dan Law, Vol. I, p. 560. and to Tyab* 
ij’s Mahomedan Law, p. 542, in addition 
to Amir All’s book Ecln. 4, p. 200. He 
argued that the reason for the above 
rule would seem to be that under ^laho- 
modan Law a person could not disin¬ 
herit his heirs by alienating the whole 
■jf his property and that was the reason 
why the obseivations were made that 
the consent of the grantors’ heirs would 
validate the grant. 

This raised a question of great impor¬ 
tance; in my view there is no sufficient 
basis laid in this case for the assump¬ 
tion that the grant was made by an ordi¬ 
nary Hindu. The defendants' argument 
is based on an observation occurring in 
the inam statement that the grant was 
made in 1777 by Rajah Naiasimha Appa 
Rao Bahadur Garu by the Privy Council 
in the case reported in Vidya Varuthi v. 
Baluauami Aijyar (5) at p. 854, [of 44 
Mad), 

''The inam prcceodings did not-croate auy 
dedicabiou. They were instituted simply with 
the object ol investigating titles to bold lauds 
revenue-free as belonging to valid endowments. 

.The purposes of -the dedication 

must therefore be gathered from established 
usige and practice.” 

and not solely from the statement in the 
inam register that tlie dedication was 
for a specific purpose, namely, the wor¬ 
ship of the idol.’ The grant in the pre¬ 
sent case was made many years prior to 
the inam inquiry of 1860, and from the 
passage occurring in the inam statement 
(quoted already), it cannot be hold to b^ 
established that the grant was made by 
an ordinary Hindu. If the question had 
been properly raised in proper time, and 
if this specific objection had been raised 
in the written statement, an issue would 
have been framed on the point. Not 
having dqne so, I do not think that it 
was open to the defendants to raise this 
point for the first time in appeal. As 
suggested by the lower appellate Court, 
it is quite possible that the grant was 
made by the ruling sovereign of the 
locality at the time. It is admitted that 
the Inam Commissioner treated this as 
inam, which would prima facie indicate 


that it was, probably, not a grant made 
by an ordinary private individual since 
in such cases the Government is not 
likely to desist from imposing the usual 
assessment on the land. Further, in a 
prior litigation evidenced by Bxs. C and 
D, the civil Courts held that the pro- 
perties, were wakf property though 
the judgments in that case would not 
constitute the question res judicata. In 
the present case, there is evidence on 
which the lower Courts could have found 
that the properties'were wakf proper¬ 
ties. In the circumstances, I am of 
opinion that tlie defendants ought not 
to bo allowed to raise this question for 
the first time in appeal not having raised 
the same in the trial Court. 

The second and third contentions could 
be summarily disposed of. Both the 
lower Courts have found that themut- 
tavallis have beneficial interest in the 
surplus income of the properties. There 
is evidence to support the same, and it 
is a question of fact binding on us in 
second appeal. The question whether 
the alienation was for necessary and 
valid purposes was not specifically 
taken in the trial Court. The only evi¬ 
dence adduced on the side of the de¬ 
fendants in the sale deed in question 
Ex. 1; the documents alleged to prove 
that the debt to discharge which the 


dienation was made under Ex. 1 was 
mtsfcanding for many years prior to 
3 x. 1, were not filed in the case, and no 
ividence was adduced as regards the 
lature of the debts originally incurred. 
Che second and the third contentions are 

.ccordingly overruled. 

The last contention raised by cue 

earned advocate for the 
elates to the question of 
.rgued that it is a case of trust, and 
,s more than 12 years have elapsw 
rom the date of the alienation, the s 
s barred by limitation.' He 

hat the case of matathipathies is 

erent, and that the Privy Counci o 
nade it clear that in cases of 
'erse possession against the trus 
[an on the date of the alienatioDi 
hat the succeeding trustee wou 

) 0 -entitled to anew 
imitation from the death of the 

ing trustee. rfl«oon« 

The learned advocate 3:,^of 

ent contended that on the 
loth the lower Courts that the 
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valli has gob beneficial interest in 
the present case, the case is exactly 
analogous to the case of matathipa- 
thy, and that the Privy Cauncil has 
held that in the case of matathipathies, 
a new cause of action accrues to the 
succeeding matathipathy on the death 
of the matathipathy who made the alie¬ 
nation. Various cases were quoted be¬ 
fore us: Abhiram Goswami v. Shyama 
Charan Nandi (12): Ishivar Shyam 
'Chand Jin v. Ramakam Ghouse (Ldj; 
VidyaVaruthi v. Balusivami Ayyar (5); 
Abdur Rahim v. Narayan Das Aurora 
(1) and Mahomed S. Chamnad v. Jatna 
Bi (U), on the side of the respondent on 
one hand, and Damodar Das v. Dakian 
Das (15); Nilmony Singh v. Jagabandhu 

Boy (16); Subbayya 
hammad Mustapha Maracayar UO, 

Chand Marwari v. Ramrup lo;, 
BamrupGir^f. Lalchand Marrnrt m 
2 ^n\yadlanudi Sastrulu v. Venicata 
Suhayya, A. I. B. 1928 Mad. 614, on 

behalf of the appellants. 

In VidyaVaruthi v. Baluswamt .Uyar 

(5) at p 355 {of 44 Mad.), the Pnvy 
Council observed as foUo'y,®-, . _ India 

According to the well settled 
(part from the question ot 
does not here arise) a mahant i , 
to create any interest l\“5fjg\vitb regard 

-ted with a power 

tJ So“lup:!l‘.Jjeu5‘. or curator. 

In Jewan Doss Sahoo v. .j. 

din ( 18 )..the Judicial 

ed him procurator. Li^n ana- 

konkah. a Mahomedan .ns i ^ 
laceus in many respects 
wLre Hindu religious 

despenaed •, ■ • • He >»a nd 
gioua doctrines and rules > 

the manager ol the institution and the 
administrator of its oharities, and has 
in most cases a larger interest m the 
uaufruot than an ordinary “uttayalln 
But neither the 

niuttavalli has any_r.j(ht,n^PJ0Periy 

■UiTtrsOSi teO.!. 100J=1 I. 0.119-86 1. A. 
(18) 526=10 I. 0. 088=38 I. A. 

(11) a'i.^^‘i 926 j (3 240=87 I. A. 

16) [1912] 37 Cal. 885=7 I. O. 

147 (P.O.). 

}i?') Wms'-1%. 1T5=.0 Mad. 751=50 
■18) A 830=6W.B.3(P.0.). 


belonging te the wakf; the property is 
not vested iu him, and ho is not a 
“ trustee in the technical sense.’ At 
11 . 843 they observed: , 

■■ Neither under the Hindu Law^^uor iii the 
Mahomedan system is any property conveyed 
to a shehait or a muttavalli, tii the case of a 
dedication.” 

Again at p. 847 tlie conclusion is ex- 

pressed as follows: 

From the above review of the general 1.* 

relating to Hindu and Mahomedan 
titutions, it would pnraa facie folloa that an 
alienation by a manager or 

ever name called, cannot be f^^eated as the act 
of a -trustee" to ^Yhom 

veyed in trust" and who-by virtue thereof baa 
the capacity vested in him which is^ possessed 

by a " trustee ” in the English Law. 

In Abdur Rahim v. Narayan Das[l), 
the Privy Council followed their earlier 
ohservations relating to waki in the case 
reported iu V.drja Varuthi v. Balusioam 
Ayyar (5). They also observed at p. djo 
( 0 / 44 Mad.), that the eSect ot the deed 
was to give the property in substance to 
charitable uses and that the dommatii g 
purpose was to make adequate provi^ 
Sion for the pious uses mentioned in t 
same, and that the provision foi l e> 
mutavalli was not unenforceable noi d d 

it render the ([Ttt 

Bow Bahadur v. Gouhar Bibt (19), it 

was held that in the case of a Hahome- 

dan wakf, the succeeding mutavalli wa 

entitled to recover the alienated pro- 

perby (usufructuarily mortgaged) within 

Ihe 12 years of the death of the alienor 

fmortgagoi-muttavalli). 

The decisions quoted tor the appel¬ 
lant relate to cases of trust in the pi 0 - 
ner sense of the term. The distinction 

between the two lines of ^ 

,ed to by the Privy Cennci m Lnfc/.and 
Marua>i v. Ramrup G>r (6) at p. Oio 
{„/ rPn(.). Their Lordships observed 

U unne=c.s.ary to 

taut and difficult quas 0 which Dawadar 

6„«ruea by ‘bo dec ona, of «b,c 

Du, V, (^ 15 h may 

ofSh“nd\« V. Bafusu^ii Aii/ar (5). 

™ Tl^a question^fs discussed m the judg- 
mentof the Patna High Court in the 
case reported in Ramrup Singh v. Lai- 
rhLd Mar uari (lO). which went oa 
appeal to the Privy Council inLa/c/to^nd 
M^u-ari v. Bamrup Gir (6). There has 
been evidently difference of opinion m 
this Court on the question of the start 


■pj A. I. R. 1923 Mad. 546. 
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in^ point of lim'.tation in uisos of alie« 
HA'iioo; bv triHtoos who have no bonefi* 
ci il interest in the inoperby. the deci¬ 
sion i 11 ^r'i’ Ui hi lifio V. Ghiivia VhuTdi 
Pi Ita'iqa Dasan v. Lutchuma 

Doian (<): I'eilachami NaPJa^r v. :Va- 
wT>vxsn/ !//(; Sai^'ccr (8) and Mahomed S. 
Cli-itn.hid V. Jaina Bi (L4), evi lonbly 
sii[iiiortinj| b'lo viow blub limitation 
as agiinsb tho successor begins only 
from tho death of the alienating trustee 
wheroas Vadlamudi Sa^tru'.u v. Se^ 
shaij'ja, .1. I. li. 1923 Mad. GLl, would 
fiooin to support the other view. The 
Court will have bo consider in each case 
tho nature and legal incidents of tho 
institution wakf, mutt, or grantee and 
the proper article of the Limitation Act, 
applicable to a case could bo decided 
only after the said exact logil natiu’6 
and innidonts of tho same are dehnitely 
ascertained. 

Tho question before us being, how¬ 
ever, with reference to a wakf whore 
the muttavalli has beneficial interest, 
we think we are bound to proceed on 
the analogy of a mutt whore the mata- 
thipathi has beneficial interest. The 
Privy Council decision in Vidija Varuthi 
y. Balwiu'ami Aiiiar{b) is a direct au¬ 
thority in support of such a procedure. 
In tho i)r03ent case, as both the lower 
Courts have found that the mubavallis 
have gob boneficial interest in the pro¬ 
perty, the present mutavalli could sue 
within 12 years from the death of the 
mutavalli who alienated the properties 
to the father of dofen lants 2 and 3, and 
the present suit brought within 12 years 
from that mutavalli’s death is not bar¬ 
red by limitation. 

We may note here that tho legisla¬ 
ture has intervened bo clear up matters 
on what the Privy Council called the 
“ important and difficult question," ari¬ 
sing in such cases, and by Act 1 of 1929, 
has added three new articles (L35-a, b 
and c), to the Limitation Act. 

I am, therefore, of opinion that it is 
nob necessary, in the circumstances, to 
discuss the question further, or review 
the effect of the authorities in g,r 0 ater 
detail, since tho matter is otherwise 
only of academical interest, tbe law for 
the future being that laid down by the 
newly amended arbicles.of the Limita¬ 
tion Act. 1 am of opinion that the con- 
tention of the learned advooate for the 
(20) A. I. B. 1926 Mad. 198.- 


appellants on this question of limita¬ 
tion is nob tenable. 

In the result, I would dismiss the 
second appeal with costs. 

p.R.s./J.M. Appeal dismissed. 
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VUNKATASOBBA RAO AND MADHAVAN 

Nair, JJ. 

Vappu Roivthc) —Petitioner. 

V. 

Sivakataksham Pi7Za»—Respondent. 

Civil Revn. Petn. No. 876 of 1928, 
Decided on 19bh July 1929, against 
order of Disb. Judge, East Tanjore, in 
A. S, No. 278 of 1926. 

(a) Limitation Act. Art. J82—Step-in-aid 
—Application under Civil P. C., O. 21, R, 72 
coupled with request to set off purchase 
money against decretal amount is step-in-aid. 

An application foe leave to bid at the auction 
sale coupled with a request to set off the pur¬ 
chase money against tho decretal amount^ is a 
stop-in-aid of execution within tbo meaning of 
Act. 182 (5) since tho request -to the Court to 
set off the purchase money against tbe de¬ 
cretal amount is one for furthering the 
tion of the decree; 12 C. W. N. 621, fou- 
30 Cal. 7Gl ; 10 0. W. N. 209 ; 16 Af. L. T. 
m-.A.I.R. 1922 Mad. 79; A. 1. ^26 

Mad. 1178 and A. 1. B. 1926 Mad. 1197 13 All 
2U ; 22 ,Ul. 3J9; 21 Bovi. 331. 

(b) Limitation Act, Art. 182 -AppHcation 

for leave to bid at auction-iale whether u 

8tep*In*aid. , 

Quaere.—Whether an application for mere 

leavo to bid at the auction is a 

execution within the meaning o* 599 Vi] 

V.K.John and Panchapagesa Swf” 
—for Petitioner. 

Venkatasubba Rao, J. The poi° 
to decide is, is the execution application 
in time? That would depend upon, 
whether the previous application was 
for taking some step-ih-aid of oxoco ^0 • 
The present application was wi 
three years of the previous one and 
are therefore to determine whether . 
latter was an application to 
step within the meaning of Axi. 

Lim. Act. ^ ^ 

The lower Courts have held in favoa- 
of the decree-holder. He is not cer- 

represanted but Dr. V. K. 

peats tor the the- 

drawn our attention to ^omer 
I'ities on the point. I may xnen * 
it was in a pending oxecutio P 

that the previous to bid 

That application was for leav 
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B}sc (8). Mulioiiee, J., while also bein 


h»30 

and feo set oft the price against the de- 
cree aniount. The question is, does such 

an application fall within Art. 182 (oj, 

Lim. Act ? I • J 3 

On this point, thoro is no docidort 

case of the Madras High Court. Tho 

test in such cases has been laid down m 

Kuppmoami Chettiar v. Hmoopala 

Xii/ar(l)aadithas been approved m 

the subsequent decisions Km ina 

PattarY.S^eiharam Pattar 
dudiii Salih V, Ghouse Sahib {i). ino 
article says that the application must 
be to the proper Cou . to take some 
step-in-ald of exocutioi'. hirst, is e 
step in furtherance of execution ^ in 
other words, does it advance execution 
Secondly is the Court asked to take 

that step? In applying this test there 
has been great difliculty and t iver 
gence of opinion. 

application for mere leave to bid is > 

step within tho meaning of the article. 
Our attention has not been drawn to 
any Madras case on the point. Bu i 
has been hold by the Allahabad and 
Bombay High Courts that an applica¬ 
tion of that kind is such a stop : sea 
Bansiv. Sikree Mai (4) Valel Singh v. 
Umrao Singh (5) and Vviaij^karao 
Gopal DesmuJeh v. Vinai/ak Krishna{6). 
In tho second of these cases, o 

learned Judges observe thus i 

“Tbe fact that a decfoe-holder is 
bid for ptoperbv aod is anxious to p 

% brines the decree within nearer 
distance of complete ®«outioQ and sitisfact'on 
.... There are indeed .three 
There is the step of the appUcition ^h>oh b 
decree-holder makes ; there is tho .S' P , 
by the Oonrt of gf^«^tiog pnm«8Sion. jriji 
there is tho further step which thj decree 
bolder likes ot availiog himse 
permUsioa by bidding at the sale. 

This view is also shared by some 
Judges of the Calcutta High Court. n 
Troyhhia Uath Bose v. Jyoti Prokasa 
Nandi (7) Bannerjee, J., thus.states his 

reason for that view: 

‘•An application to the Court by the decree- 
holder to give him leave to bid is to my 
an application to the Oonrt to take 

that is, to do something which wooW aid 
execution, that is mak3 it 60eotive by i 

a higher price for the proparty to be sow. 

In Hirg Lai Bose v ^_PtjjVa,Cfe^ 

(11 A. I. R. 1922 Mad. ’9=*® 

(2) A. I. R. 1926 Mad. 1178=60 Mad. 49. 

<8) A. I. R. 1926 Mad. 119^ , ^ « 280 
(4) [1890] 18 All. ai6= 18M A. W. N. 2TO. 

16) [1900] 22 All. ' 

[6) fiern 21 Bom. 831. ^ ^ „ n„ 

T) tl908] 80 Oal. 761=9 C. W. N. i^i- 


s 


\'/| I'ALlIVVlJvv, •t .... ^ 

of the opinion that sucli an ajipllcation 
may I’o a stop-in- aid oljservcs that * the 
rule is not an inlloxihlo ono and it may 
depend upon ciicuoistanccs whether an 
application for Ivave to hid is or is not 
a stop within tho moining of tho arli- 
c-lo. ^Yhi 10 I am disposod to agvoo with 
tho decision in Dah'l Singh v. Umrao 
Snn//i(. 6 )th 0 pointdoos not now really^ 
ariso in that form. In tl.o present ease 
the apidication for leave to bid is cou- 
plod with that for leave to set oil. Such 
an application it has been held in Naha- 
dip Chandra Maiti v. Bef-Vi Chandra 

P(X^ ( 9 ) fulfils the requirements of the 
article. This is the only decided casOj 
on the precise point involved in thiSj 
petition and I see no reafon to disseiiti 
from it. Dr. John contends that the 
Court in such cases is merely invited to 
make an order and not to tako some 
step. In ono sense this is perbctly 
true. Tho learned counsol contends 
that the stop which tiio Cou rt is asked 
to tako must ho somothing like attach¬ 
ing or selling property. 1 am not pro- 
I, area to plaoo restr.c ed view 

tpon tl ,0 words. In Desired, vYeUa- 
man,Ur v. S. G. Pitchajiya (LO). Old- 
field and Napier. JJ.. have held, that 
a wide construction must bo placed on 
the words ‘step-in-aid of execution 
in Art. 182. Indeed, to accept Ur. 
John’s contention would be against the 
ratio decidendi adopted in several cases 
including those of ourown High Conit. 
The civil revision petition fails and is 

dismissed. ^ . 

Before closing, I may remark that 
the decided cases on t he subject, reveal 

an extrema conflict ot view they fad to 

disclose oven a principle of ponoial or 
uniform application. The wordme m 

L uncertain that it leads to the spend¬ 
ing of efforts in'harrei) and fruitless dis- 
ruiioD and a good deal of time of the 
Court is thus wasted. Such a largo 
Sdy of case law has now grown up on 
thfpoint that the legislature may well 
with the aid of the decided cases cata- 

ogue the application which in its op,- 
u°on ought to serve as steps-,n-a,d of 
o«cution. This 18 a sriggest.ou I von- 
ture to make with a view to make tho 

riqos] 10 oTw. 17. 20'>=30. L. J. 2l0. 

M) fl90R] 12 0. W. N. 621. 

(10 fl9lO M.L.W. 578=251. 0. 68=16 M. 

L.T. 108. 
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11 , ' rnora cQvt.iir. for certainly cspeci- 
,A\\- in the law relating to oxoeution 
O'-^ential. 

Madhavan Nair. J.—1 do not do- 
<iie in thi-i ci'?e to express any opinion 
on tho quostion whether an application 
for l(!,rvo to hid at an auction will be a 
sLcp-in-aid of execution within the 
meaning of Art. 182 (5) Lim. Act. It 
may ho possible to argue on the 
strength of the decisions of this Court 
and according to the principles men¬ 
tioned in Kuppusunmi Chettiijar v. 
RajagopaJa Aitjar (l) and in Krishna 
Paltar v. St'i’tharavin Paltar (2) 
Jlaidu'Jin Sahib v. Ghouse ^ahih (3) 
tiiat such an application is not an ap¬ 
plication asking tho Court to take a 
dotinibe step in furtherance of execu¬ 
tion. In this case, whatever view we 
may iiold about the nature of such an 
application it is clear that the execu¬ 
tion application contained a request 
that the decree-holder should be per¬ 
mitted to set off the purchase-money 
against the decree amount. This in my 
opinion is a request to the Court to 
take a step efioctively furthering the 
execution of the decree. The precise 
point has nob been decided in this 
Court but it has been decided in Naba~ 
dip Chandra Maiti v. BipUi Chandra 
pa^ (9) that such an application is a 
step-in-aid of execution. I am prepared 
bo follow this decision. I would there¬ 
fore agree with the opinion of the 
lower Courts that the application in 
question is a step-in-aid of execution 
and dismiss this civil revision petition 

j.M./p.R.S, Application'dismissed. 

0 
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Gurgen YEN, J. 

{liliir) Ramayya Chetti —Defendant 6 
—Appellant. 

V, 

Mannaru Chetti and others — Plain¬ 
tiffs—Respondents. 

Second Appeal No. 1317 of 1926, De¬ 
cided on 18th December 1929, from de¬ 
cree of Disb. Judge, Chibboor, in Appeal 
Suit No. 137 of 1924. 

(ft) Evidence Act, S. 92—Document silent 
as to interest of two joint transferees—Evi¬ 
dence of subsequent conduct is not barred 
ftis between the transferees inter se. 


U is opea to one of two joint transferees to 
prove what interest, if any, is taken by the 
other where the document does not specify the 
extent of the shares, and evidence of subse¬ 
quent conduct to prove this is not -barred bv 
S. 02 bctw.'Cn the transferees inter se ; 10 .4li. 
4 >l ; A. I.R 1927 Mad. n02, Foil. ; N. E. By. 
V. Ilaslhuis, (1900) .1. C. 260, Ref. 

[P 592 C 1] 

(b) Civil P. C,, S. 100 Conclusion as to 
intention arrived at on certain consideration 
—Second appellate Court cannot reassess 
him. 

It is not open to a Court in second appeal to 
reassess the considerations which led the lower 
Courts to a particular conclusion as regards tbs 
intention of parties to a contract. [P 592 G 2] 

T. V. Ramanatha Iyer—tot Appellant- 
E. Krishnamurthi—iot Respondents. 

Judgment.—By a so-called deed of 
release (Ex. 2) executed by the rever¬ 
sioner in 1882, property, including the 
suit house, was conveyed to the 5th de¬ 
fendant Naiasamma, sister of the last 
male holder, and to her son defendant 1 , 
then a minor, for a consideration of Bs. 
200. From time to time since then de¬ 
fendant 1 has alienated portions of the 
property. This property consisted of 
two houses, a piece of web and a piece 
of dry land. While he was still a minor 
his mother acting as bis guardian sold 
one of the houses under Ex. D in 1885, 
In 1895 he himself sold one half of the 
suit house under Ex. 0, a sale deed 
which his mother attested. The re* 
maining half of the suit house was 
mortgaged in 1904 to the plaintiff’s bro¬ 
ther. To conclude with the alienations, 
he disposed of the nanja and punjalands 
under Exs. F, F (1) and G in 1908 and 
1907. 

The mortgaged portion of the house 
fell to the plaintiff in the family parti¬ 
tion and he obtained a decree bringiOo 
the property bo sale in 1921 and pur¬ 
chased it himself. When he attempted 
to obtain possession he was resisted by 
defendants 6 and 7, who are respectively 
the son-in-law and daughter’s son o 
Narasamma, defendant 5. They se 
up an independent title as her vendee- 
The plaintiff applied as auction-pnr- 
chaser for the removal of the obstruction 
but his application was dismissed so tha 
he brought the present snit. The qn^' 
bion is whether the title of the plain i 
or of defendants 6 and 7 should pr 

No attempt has been made ^3 

to substantiate the pleas of estoppe 
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ci adverse possession by deioiulanb 1 
against his mother which wero success¬ 
ful in the Courts below. Tlie question 
for decision accordingly is whether title 
to the suit property was in the son or 
the mother. There is a genealogical 
table affixed to the plaint as Sch, B. Tno 
property was originally held by Poada 
Narasimhalu Chetti and passed from him 
to his son Chinna Narasimhalu Chobti 
and after his death to his mother Guiu- 
vajamma. After the latter died it came 
into the hands of the ubh defendan 
Narasamma. The reversioner'at that 
time was Pedda Narasimhalu Chetti s 
brother’s son Gurunatham Chetti, and 
he executed the deed of release referred 
to above. It is in favour of Narasamma 
and her son Krishnama Chetti, described 
as a'minor aged about nine years living 
under her protection and it conveys to 
them all the property which had been 
the ancestral and self-acquired property 
of Pedda Narasimhalu Chetti and his 
son Chinna Narasimhalu Chetti. Theie 
is a recital that it had devolved upon 
Narasamma assbridhanam bub that is in¬ 
compatible with the description given of 
it and as the learned District Judge 
surmises need nob be taken senously. 
And it goes onto say that mediatois 
haying settled the matter the e^ooubant 
agrees bo receive a sum m cash ot its. 
200 and thereafter never to make any 
claim either upon Narasamma on hei son 

and adds : 

•■You and your son, 
heiodititily enjoy these 
able properties with absolute rights. 

Prima facie this document invests the 

mother and son with a joint lo 

the property. Nevertheless both th 

lower Courts have held that e^ect 

must have been to convey the pr P 

to defendant 1 and not to his mother. In 
coming to this conclusion they have re¬ 
lied very largely upon the subsequent 
conduct of the parties m dealing witl 
the property. The question of law 
- which arises for decision is w 

each evidence is admissible to ascertain 
the true nature of a ■transaction evi¬ 
denced by a written insbrumept like Ex. 
2 and if so whether its effect is as found 
by the Courts below, la Mulckand y. 

Madho Sam (l) a sale 

perty was executed ostens ibly m f 

Ul [1888] 10 AU. 42l=ll888) A.W.N. 127, 


of two brobliors, Ganga Prasad and Mul 
Cliaml jointly. Siibsoquontly (langa 
Prasad brought a suit against Mul Chuul 
in which ho \>ray(3d for a declaration 
that ho alono was tho real purchasci and 
bo eject Mul Ciiand from a portion of the 
premises. Ho aliogod that the whole of 
the purchase money had come out of his 
pocket and that lio had boon in sole 
possession of tho property iindoi tho sale 
deed though he had allowed tho defen¬ 
dant to occupy a room in the liouso. 
The defence set up was based upon S, 
92, Evidence Act, whicli oxcUulos evi¬ 
dence of an oral agreement as bet\7eon 
the parties to any instrument of the 
kini'Contemplabed in that section, for 
the purpose of contradicting, vaiying, 
adding bo or subtracting from its terms, 
The case went up to the Allahabad 
IIi«h Court in second appeal and the 
learned Judges came to the conclusion 
that S. 92 had no application because 
tho phrase ‘as between the parties meant 
as between the persons who on one side 
and on the other came togobber bo make 
the contract. It would nob apply to two 
joint vendees. Thus between the ven¬ 
dor and themselves, neither of the ven¬ 
dees would be heard to plead or woula 
be allowed to offer oral evidence to show 
that both were nob parties to the buy¬ 
ing of the house bub tho section would 
not apply to questions raised by the 
parties on one side inter se. and not 
affecting the other party bo the contract, 
touching their relation to each other in 
the transaction. They gave as anobhei 
instance the case of promisor bo a joint 
note, where it is competent bo one of 
them who has had to pay the entire 
debt, bo show in variation of the berms 
of the note, as against his co-proniisoi, 
that the payer is a surety only. After 
expressing these views the learned 

Judges found themselves 
pose of the second appeal owing the 
Lte of the evidence, and remanded it 
for findings upon certain points. It ma> 
be observed that among these points was 

a question with regard to Mul Chanda 

Lbsequent occupation which showed 
that they deemed the subsequent con¬ 
duct of the parties a relevant matter for 
adjudicating upon their respective rights. 
This casd was referred fco by Deyadess, 
j in Vd Sultan Mohideen Ahmed An- 
sari vi ^ma thul Jalal (2). In that case 
■(2) A.I.Bri927 Mad, 1102, 
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a fathor bougiib a ccibain property in tho 
niraos of his t'.vo sons, allotting Sch. A 
property to otie and Sell. B property to 
the other. Owing to some objection 
(hiring registration the schedules were 
struck out of the deed and eventually 
one son sued the other claiming an ex¬ 
act moiety. 

U was argued that the document was 
silent as to tho sliares and that S. 92 
was a bar to any oral evidence being 
given to show the father’s intentions. 
The learned .ludgo agreed with the 
.Mlahalvul case and rejected this conten¬ 
tion. I h ive not been shown anything 
to lead me to suppose that that case is 
not still good law. 1 think accordingly 
that it is open to one of two joint trans¬ 
ferees to jnovo what interest, if any, is 
taken hy the other where the document 
does not specify the extent of tho shares. 
It may be that there is a presumption 
that the shares would be equal, but it is 
rebuttable presumption and if as in tho 
-Mlahabad case one transferee may be 
siiown to be no more than a mere trustee 
for tho other and to possess no benefi¬ 
ciary interest in tho jiroporby, so too I 
think may a mother bo shown to havo 
taken the property as between two 
transferees who are sui juris, on the 
understanding wliich existed between 
them, and where as here, one is a parent 
and tho other a minor child, of the in¬ 
tention with which tho parent received 
the property. I do not think that evi¬ 
dence of the manner in which the mother 
and son subsequently dealt with the 
property is inadmissible to prove such 
intention. I have already mentioned 
'that the Bench in the Allahabad case 
seems to have thought such evidence re¬ 
levant. Of course where a document is 
clear and unambiguous and contains no 
omission to be supplied no amount of 
proof of subsequent conduct will justify 
the reading of it otherwise than its 
plain sense demands: North Eastern By. 
V. Bastings (3). But it is not sought 
here to give an unnatural construction 
to the language of Ex. 2 in order to 
bring it into accord with the subsequent 
conduct of the parties. Such conduct is 
to be used only to ascertain what the 
document leaves undecided, the rights 


of the transferees inter se. For this pur¬ 
pose I hold that evidence of it is admis¬ 
sible. 

I havo already enumerated the several 
items of property and the manner in 
which they were disposed of one after 
the other by defendant 1. The last re¬ 
maining portion was this one half house, 
which, as I have said, defendant 1 bad 
mortgaged in 1904. From all these 
transactions it appeal's that Narasamma 
regarded tho property as her son’s and 
defendant 1 regarded it as bis own. In¬ 
deed, if tbe terms of the original transfer 
had not been known one would have in¬ 
ferred from the subsequent transactions 
that it must havo been a conveyance to 
tho mother as guardian. An obvious 
criticism of course is that if such a 
transfer had been intended Ex. 2 would 
have been framed accordingly and would 
nob havo described tho property as Nara- 
samma’s sbridhanam. Where, however, 
the finding is that notwithstanding 'cer- 
tain recitals in the original document 
the subsequent conduct of the trans- 
{eroes establishes a certain intention I 
do nob think it is open to me in second 
appeal to re-assess the considerations 
which led to that conclusion. It is 
enough to find that it is not based on in¬ 
admissible evidence or otherwise con¬ 
trary to law. I think that it was open 
to tho learned District Judge upon an 
appreciation of tho evidence to find that 
Ex. 2 was in effect a conveyance of tbe 
property to the son with the mother as 
guardian, a finding which entitles the 
plaintiff to the decree given to him. 

The second appeal is dismissed with 
costs. 

p.R.s./j.M. Appeal dismissed. 


(3) [1900] A.O. 260=69 LJ. Oh. 616=82 L.T, 
429=16 T.L.R. 326. 
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Wallace, J. 

Muhammad Naina Maracair and 
ot/tm—Plaintiffs—Appellants. 

V. 

Ummanaikani Amvial and others — 
Defendants—Respondents. 

Second Appeal No. 984 of 1926, De¬ 
cided on 14th November 1929, from de¬ 
cree of Sub-Judge, Tiruvarur, in Appeal 
Suit No. 64 of 1924. 

(a) Mahomedan Law — Gift — Validity— 
Parties to gift living in house gifted—Actual 
delivery to donees is not necessary. 

Uodor JIahomedan Law the gift of a portion 
of the family house in which the donor and 
donee have all along been living is valid even 
though there is no actual divesting by donor 
or delivery to the donees. 13 Mad 46, Poll. 

[P 593 C 1] 

(b) Maboraedan Law — Gift — Donee a 
minor unable to take possession—Donor and 
guardian holding property on minor's behalf 

Intention declared in deed is sufficient. 

Where the donee‘is a minor who cannot 
take possession of the property gifted, the 
intention to give declared in the deed is suffici¬ 
ent provided the donee and guardian continue 
to hold the property on behalf of the donee. 
13 Mad. 46, Foil. [P 593 C 2] 

(c) Mahomedan Law—Gift—Musbaa.. 

Under the Shad Law “Mushaa” or the gift of 
an undivided share is not invalid. [P 593 C 2] 

(d) Civil P.C., O. 22. R. 3-LegaI repre¬ 
sentative of deceased plaintiff is confined to 
pleadings and case of that plaintiff. 

The legal representative of a deceased plain* 
ti& is conhned to the pleadings and case of the 
plaintiff whoso representative he is and cannot 
agitate in that shit bis own claims against the 
other plaintiffs in the case though be may do 
so in any other proceeding. [P 593 C 2] 

K. Bhashyam Iyengar and T. B. Sri- 
nivasan —for Appellants. 

B. Packer —for Respondents. 

Judgment.— The contesting defen¬ 
dants have not appeared in this Court. 

Plaintiffs 2 to 4 are the appellants, 
Plaintiff 1 died while the appeal was 
pending in the lower appellate 
Court and Ahmed Hussain, her brother, 
was brought on as her legal representa¬ 
tive along with plaintiff 2 already on 
the record. He is respondent 6 here. It 
is argued that the lower appellate 
Court’s reasons for holding Ess. B and C 
invalid are unsound in law. In the case 
of both, the lower appellate Court held 
that the gifts were not completed by 
any delivery of possession. As the gifts 
were of portions of the family dwelling 
house,' in which the parties have all 
along been living, the actual divesting 
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by tlio donoi's and delivery to the' 
donees was not neeossary. Such ]iosses- 
sion as was suitable and possible in the 
circumstances was given, ^eo 
y.Shoik Mira {[). Further in the case 
of Ex. B the donee was a minor, who 
could not take possession, and the in¬ 
tention to give declared by the deed of 
gift was sullicient. provided the donor 
and guardian continued to hold the pro¬ 
perty on behalf of the donee : see 
again Hussain v. Shaik Mira (1). Nor is 
Ex. B invalid because of the want of 
consent of the brother Ahmed Hussain. 
The share of the actual donors Gulam 
Kadir and Muhammad Nacbial would 
pass. Further it may be reasonably 
contended that both Exs. B and G were 
not mere bibas but hiba-bil-iwaz, as 
consideration in both cases was dowry 
for marriages of daughters of the family. 
.4s regards Ex. C the lower appellate 
Court has held that it was invalid be¬ 
cause of mushaa. Bub it appears from 
the Hidaya 483, quoted by Mulla in his 
“Principles of Mahomedan Law”, notes 
under S. 134 and by Wilson “Anglo- 
Mahomedan Law,” Section 412, relat¬ 
ing to Shafi Law, that among Shafis, to 
which sect the parties belong, the gift 
of an undivided share is nob invalid. 

» I 

I can see no valid reason therefore 
for holding either B or C Invalid un¬ 
der Mahomedan Law, and I must hold 
in reversal of the lower appellate Court’s 
decree that they are both valid. The 
result is that plaintiffs-appellants arc 
entitled to a decree in the terms of the 
prayer in the plaint for A schedule pro¬ 
perty. The decree will run jointly in 
the names of appellants and Ahmed 
Hussain in his capacity as legal repre¬ 
sentative of plaintiff 1. ’ 

I make it clear here that Ahmed 
Hussain’s (respondent G's) rights in the 
plaint property are not affected by this 
litigation except so far as he is the 
legal representative of plaintiff 1 and is 
bound by this litigation as suciu He 
wished to argue that his being brought 
on the record as legal representative of' 
plaintiff 1 would enable him to agi-i 
tate here his own claims against the ap-j 
pellants plaintiffs, oven if that involved 
taking up a position and urging conten¬ 
tions contrary to those of plaintiff 1 ini 
her plaint. This I hold he is not en- 
titled to do, as be is in law, from the 

(1) [1890] 13 Mad. 46. 
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1 i! i'.)'iuon he lioM:i in tliis case, 
.,tiio';ly oi-niinei] to the pleadings and 
ci'O of plaintil'l I whose legal repre¬ 
sentative tie i"!. Any rights ho has above 
and i'Cyo nl those to which ho succeeds 
in Ini: litigation as legal roiircsentative 
nf ] laintilf L he must agitato clsowhere. 

Dcjioo will bo given as indicated 
above. Appellants will gob their costs 
from respondents I bo 0 in all Courts. 

r.n.S. J.M. Appeal nUoiced. 

A. I. R. 1930 Madras 594 

Anan'Cai:!;is[ixa Avvau. J. 

Krifihaauimi I'h-r — Defendant—Aji- 
j'ollant. 

V. 

Xateca Iyer and a>iotlicr~iAix\nl[\{ — 
Respondent. 

Second Appeal No. 1 of 1928, De¬ 
cided on 12th November 1929, against 
decree of Sub-Judge, Negapabam, in Ap¬ 
peal Suit No. 61 of 1926. 

(a) Contract Act S. 60—Advance amount 
paid by tenant to landlord — Landlord is 
entitled to appropriate same towards rent 
due though suit for rent due is barred by 
limitation—Creditor and debtor. 

When an advance amount is paid by the 
tenant to the landlord under a stipulation 
that the same is to be applied towards the 
last year's rent due under the tenancy the 
landlord is entitled to appropriate the same 
towards the rent due for the instalments due 
for the final year, though a suit foe rent duo 
in respect of such instalments might he bar¬ 
red by limitation ; Waller v. Lacy, 1 Matx & 
G 51. List. fP 595 C 2J 

(b) Contract Act S. 62 — Whether oral 
-agreement to extend time is substitution of 
old agreement—Quaere. 

How far an oral agreement extending time 
for payment could be said to be a new agree¬ 
ment in-substitution of the old agreement 
and if so whether such new agreement would 
be supported by legal consideration as le- 
-quired by law 7 [P 596 0 2] 

K. Bhashyam Iyengar and B. Vi$- 
wanatha lyer—tor Appellant. 

r. V. Muthukrishna Iyer and B. 
Vaidyanatha Iyer —for Respondents. 

Judgment.—The plainbifif and the 
defendant are brothers. The plaintiff 
-obtained a lease for ten years from the 
Tiruppananthal Mutt agreeing to pay 
rent (partly in paddy and partly in 
•money), every year. The paddy rent 
was to be paid in particular months, 
and cash rents in particular months, 
by instalments. A sum of Rs. 1,000 
was paid as advance to the mutt. The 
plaintiff gave the benefit of half the 


lease to the defendant who was to pay 
one half of the rent due. The defen¬ 
dant had also paid Rs. 500 towards the 
advance as the advance of Rs. 1,000 was 
made from funds belonging to plaintiff 
and defendant. The terms of the con¬ 
tract lietweon the parties have to be 
ascertained from Ex. A executed by the 
plaintiff to the mutt, and Ex. B ex- 
ocubed between the plaintiff and the 
defendant. On the allegation that the 
defendant had not paid the rent due 
for the 9bh year of the lease (fasli 1328) 
the plaintiff filed the prior suit 0. S. 
246 of 19L9, bo recover the same from 
the defendant. That claim was set¬ 
tled between the parties but the plain¬ 
tiff filed 0. S 131 of 1923 -against the 
defendant to recover the amount due 
in respect of the tenth or the last year 
of the lease (fasli 1329) after giving cre¬ 
dit to the defendant for the sum of 
Rs. 500 paid as advance as mentioned 
above. The defendant pleaded pay¬ 
ment of 50 kalams of paddy, and also 
claimed credit to a sum of Rs. 105 for 
reasons mentioned in the written .state- 
mont. Those pleas were found against 
him by both the lower*CourtS' and be¬ 
ing questions of fact are concluded by 
the said finding. The defendant fnr- 
ther pleaded -that a portion of the 
plaintiff’s claim was barred by limita* 
tion. Both the lower Courts overru ed 
that contention. That is the P*®* 
that has to be considered in 
cond appeal preferred by the defen¬ 
dant. The plaintiff stated that he baa 

paid the mutt and settled accounts wi 
it regarding the lease. 

The question arises in this way. ^ 
kalams of paddy became payable 

30th November 1919, and a ° 

the cash rent namely Bs. 105 beca 
payable on 1st December 1919. 


e suit was filed on 4bh April 1923, 
more than three years fi^om 
. The plaintiff’s case ^ . 
.{!) That there was an 
een the plaintiff and the defenda^ 
the said paddy and money ^ 
i paid along with the o 

lents of paddy and . gait 

h and June 1920, and as 

filed within 3 years from yg) 

i (taking into account, holid y 
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of the‘lofouil lilt, blit by the act cf a third 
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(2) That tho plaintiff had the right 
to credit the advance amount of Rs. 500 
towards the rent due, and having cre¬ 
dited the said advance amount towards 
the rent due in November and Decem¬ 
ber aforesaid, and having only claimed 
the balance rent in this suit, there 
was no question of limitation. Tho 
defendant denied that there was any 
agreement regarding payment of tho 
said rents as alleged by the plaintitl. 
He also denied the plaintiff’s right to 
set off the same against the advance. 

Both the lower Courts found as a fact 
that the agreement set up by the plain¬ 
tiff was proved. They also held 
that the plaintiff was entitled to ap¬ 
propriate from the advance of Rs. 500 
the rent due in November and Decem¬ 
ber 1919. They accordingly overruled 
the above contentions of the defendant. 
In second appeal the learned advocate 
who appeared for the appellant raised 
the same contentions before me. 

I propose to take the second conten¬ 
tion first. In para. 8 ,of the learned 
District Munsiff’s judgment he observed 
as follows ; 

“ Even apart from any such agreement, the 
plaintif! is entitled to appropriate the Rs. 500 
advance towards the paddy and cash rent for 
1919 due from defendant. This is what has 
been done in the plaint. " 

On appeal, the lower appellate Court 
in para. 8 of its judgment disposed of 
tbe contention raised by the defendant 

in these words : ^ 

'* I agree with tbe lower Court m finding 
that this agreement to give time was true and 
that the claim in respect of these two items 
is not time barred. Besides, tbe respondent, 
with whom the appellant had deposited an 
advance amount of Rs. 500 was perfectly en¬ 
titled in law and equity to appropriate these 
two items out of the advance amount in his 
hand. ’’ 

It was contended that the plaintiff was 
not entitled to make the appropriation 
and certain decisions were quoted be¬ 
fore me to the effect that amounts com- 
ing into tbe creditor’s hands without 
reference to the debtor could not be 
appropriated by the creditor towards 
the debt due to him. A passage from the 
judgment of Bosanqu^t, J. in Waller v, 
Lacy (1) at p. 262 {of 133 E. R.), was 
quoted. There the learned Judge ob¬ 
served as follows : 

Tbe doctrine of appropriation cannot 
apply to the present case, where money has 

(1) 1 Man & G 54=1 Scott (N. R.J 186=4 

Jut. 436=9 L. J. fC. P. 217=3 D. P. C. 

563=163 E. R. 245. 


parly. " 

Similarly Culbman, J.. observed : 

“ .U1 tUo docisious in which this ’ point has 
boea cousidei'C'l liivc lieon oases where pay* 
meuts have bii-ii ni.idc by debtors to cr’.alitni's 
and it h:is been held rdiat if ihe party rnaking 
a payment iioglcet to direct its application, 
tho right to appropriate it devolves on the 
party by whom it is rocivi-il. But here there 
Was no payment at all by the plair.tiii to the 
(Icfeudant- ” 

The decision in irti//cr v. (U, 

was to the following effect : 

“ An attorney who has several demauds 
against his client, some of which arc barred by 
the statute of limitations, has no right to ap¬ 
propriate, iu payment of tho demands so bar¬ 
red, a sum received by him onaccount of his 
client for damages recovered in an action. " 

Section 59. Contract Act, lays down 
the rule to bo applied as regards the ap 
propriacion of payments * where a deb¬ 
tor makes a payment to tbe creditor. 

In tho case before me, however, it is 
clear that the amount of Rs. 500 was 
paid by tbe defendant 'as advance for 
the last year’s rent i. e., for fasli 1329. 

The lower appellate Court specifically 
finds that “ the appellant had deposited 
an advance of Rs. 500 with the respon¬ 
dent” (para. 8 of its judgment). Tho 
present is therefore nob a case where 
money belonging to the defendant came 
into the hands of the plaintiff without 
reference to tbe defendant which was 
the case in Waller v. Lacy (I). Here 
the defendant himself paid this ad¬ 
vance. That is the finding and the 
circumstances appearing in the case 
supporting tbe finding. Therefore tbe 
decision quoted by the learned advo¬ 
cate for the appellant does not apply 
to the present case. When an advanesj 
amount is paid by the tenant to the> 
landlord under a stipulation that the 
same is to be applied towards the last 
year’s rent due under the tenancy, 
(that I think, is tbe effect of Exs. A' 
and B), the landlord is entitled to 
appropriate the same towards the rent 
due for the instalments due for the 
final year, though a suit for rent due in 
respect of such instalments might be 
barred by limitation. The circum¬ 
stance that at the date of the suit the 
instalments for rent for the final year 
in respect of which the landlord ap¬ 
propriated the advance were barred# by 
limitation is no bar for the landlord 
in doing so. In the present case the 



Madras v. Natesa Iyer (Ananbalcrishaa Ayyar, J.) 


1930 


I’i.d?r':i ii ■ i:[v •‘ti ciOilit to the sum of 
t;-. 000 It) .v.'.r,’ ; bill' rent duo for fasli 
i-120 in Ocii'lor .v’,.d November 1919, 
anil 11 Liie Fnln :on; did not exhaust 
f he \v!)'>L’of lIio Its. oOO, lie has ap- 
I'li'pviitb 1 the lomainins portion of 
JJs. OOO tow.irds the rent duo in March 
.u'.OJunc 1920 and it i.s only for the 
I .liance uf rent duo for fasli l']29 that 
the suit has hocn decreed by tlie lower 
Court. I think the landlord was per¬ 
fectly right in having done so, and 
therefore no question of limitation 
arises in the present case. In this view 
it is not necessary to discuss the other 
gi'ound mentioned b>- the lower Courts 
in su))! orb of their view that the claim 
for rent which fell due in October and 
November 1919 was not barred by limi¬ 
tation. 

Tlio lower appellate Court found that 
the time for payment of the said rent 
w’as extended by agreement between 
the parties and the said portion of the 
rent was to be paid along with tlie 
other portion of the rent payable in the 
months of March and June 1920. It 
was argued by the learned advocate for 
the appellant that mere extension of 
time for payment does not give a fresh 
starting point of limitation when the 
igreement was not in writing but was 
only an oral one. The provisions of 
S. 19, Lim. Act (and in fact the policy 
of the law), it was urged would be 
against such a view. On behalf of the 
respondent it was argued that there was 
a fresh agreement entered into between 
the parties in lieu of the original agree¬ 
ment. In this connexion the following 
cases were cited in the course of the 
argument: Harada Karibasappa v. 
Gadigimuddappa (2), Dagdiisa Tilak- 
chand v. Shamad (3), Ajymthu v. Mnth- 
ai/fjd (4), Ramamurtha v. Gopayya (6) 
at p. 705, Marimuthu v. Saviinatha 
Filial (6), Aiyasami Ghetty v. Chinnia 
Nainar (7) Chinnasami Naidu v. Ven- 
katasami Naidu (S),Srinivasa v, Baghu- 
nath (9), Ganga Prasad v. Bam Dayal 
(10), Ibrahim "Mallick v. Lalit Mohan 

2 6 M. H. C. 197. 

3 [1834] 8 Bom. 542. 

4 [1893] 16 Mad. 339. 

(5) [1917] 40 Mad. 701=31 M. L. J. 231=35 
I. 0. 575=4 M. L. W. 48. 

(G) [1898] 21 Mad. 366. 

(7) [1916] 3 M. L. W. 838=34 I. C. 431. 

(8) 1910] 7 M. L. T. 872=6 I. C. 719. 

(9) [1909 4 Bam. L. R. 50. 

<10) [1901] 23 All. 502=(1901) A. W. N. 150. 


/loy(ll). This raises a rather inter¬ 
esting question of law as to how far, 
such an agreement could be said to bC| 
a new agreement in substitution of the 
old agreement and whether such new 
agreement would be supported by legal 
consideration as required by law. 

As I have found that the appeal 
should fail on the first point discussed 
by me above, I do not think it necessary 
to discuss the second question raised by 
the learned advocate for the appellant. 
The finding of the lower appellate 
Court is not clear whether in the pre¬ 
sent case there .was only an extension 
of time granted by consent of parties 
or whether there was a fresh contract 
in substitutioa of the prior one. The 
question whether there was considera- 
tioD for the second contract has also not 
been discussed by the lower appellate 
Court. I could not discuss the question 
of law in the absence of the necessary 
findings which should form the basis 
for the discussion of the question of 
law. In these circumstances, I do not 
propose to discuss this second question 
raised by the learned advocate for the 
appellant. As I have overruled the 
first contention raised in the appeal 
it follows that the second appeal should 
fail. 

Two other minor matters were dis¬ 
cussed before me one relating to the 
price of paddy and the other relating to 
the rate of interest awarded by the 
lower appellate Court. The former is 
a question of fact and though both the 
appellant and also respondent in his 
memorandum of objections, questioned 
the rate of interest.allowed by the lower 
appellate Court, I think, I should -no 
in the circumstances interfere with the 
said rate of interest. I must 
the lower appellate Court’s finding tha 
a sum of Ks. .500 was paid to the mut 
by the defendant in 1920 as pleaded by 
him, and not in 1925 as pleaded by the 
plaintiff. I see no reason to inter er 
with the rate of interest allowed by i • 
The result is that both the second ap- 
peal and the memorandum of objections 
are dismissed with costs. 

p.R.s./v.s, Appeal dtsmtssedt 
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Beasley. C. J. and Curgenven, J. 
Randunni No^iT —Defendant Appel¬ 
lant. 

V, 

Ittunni Baman Nair and others — 
Plaintiffs—Respondents. 

Appeal No. 453 of 1928, Decided on 
'22nd January 1930, from decree of Sub- 
Judge, Ottapalam, in Original Suit No. 
32 of 1925. 

(a) Court-fees Act, S. 5—No decision by 
taxing officer about sufficiency of^ stamps 
—Court can take notice of deficiency at 
hearing. 

Where there has been no decision by the 
taxing officer under S. 5 as to the sufficiency of 
the court-fee stamp, the Court is not precluded 
from taking notice of the deficiency in stamp 
duty at the hearing, nor is the respondent pre- 
cluaed from raising an objection of this cha¬ 
racter: 20 Mad. 393; A.LR. 1925 Cab 1201 and 
A.LR. 1927 Mad. 940, Disl.-. 21 Mad. 269, Rel. 
on. [P 598 C IJ 

(b) Court-fees Act, S. 7, (v) (aj and (c)— 
Parties members of same larwad— Defen¬ 
dant's possession of certain tarwad proper¬ 
ties alleged to be adverse to tarwad—Relief 
of possession being essential in suit by 
manager of tarwad court-fee is payable for 
•uit as well as for appeal under Ss, 7, (v) (a) 
regarding revenue-paying land and on 15 
times mesne profits on revenue free land 
under S* 7 (v) (c). 

Whore a manager of a tarwad in a suit 
against a member claims certain property as 
having passed to the tarwad by inheritance and 
the plaint clearly alleges that the defendant’s 
possession is adverse to the tarwad and not 
permissible from the tarwad nor in any other 
way constructively and there is no ground for 
supposing that the tarwad at any time had 
possession in any form, a prayer for possession 
is necessary and court-fee for the suit as well 
as for the memorandum of appeal must b3 paid 
according to 3. 7 (v) (a) as to land assessed to 
land revenue and as to sarvamanyam or reve¬ 
nue-free land on 15 times the mesne profits of 
the land claimed under S. 7 (v) (c): 21 
ai; 43 Mad. 396; 17 Mad. 232, Dist.\ 3< M.L.J, 
644 and A.LR. 1925 Mad. 409, Appr. 

[P 699 C 1, 2] 

(c) Court-lees Act, Seb. 1, Art. (l)-~ 
Valuation of appeal—Amount of mesne pro¬ 
fits not determined by preliminary decree— 
Appeal against tbo decree—No court-fee as 
regards mesne profits is payable: {Obiter.) 

Where the preliminary decree for partition 
merely declares plaintifl’s right to mesne pro¬ 
fits and makes provision for its subsequent 
determination payment of court-fees in respect 
of the mesne profits is not payable in an appeal 
against the preliminary decree even where the 
decision as to mesne profits is challenged m 
the appeal:-62 M.L.J, 128, not Appr.[P 699C2J 

P. Qovinda Menon —for Appellant. 

K. P. Krishna Menon—ht Respon¬ 
dents. 


Judgment.—Dofomlaub 1 is the ap¬ 
pellant. Tie is a junior member of a 
tarwad of wliicli the plaintiff is the 
manager appointed under a Icarar. 
Jointly with a younger brother, defen¬ 
dant 1 acquired a ceitain property, 
and the younger brother subsequently 
died. The plaintiff brougiit tbo suit as 
manager of the tarwad for partition and 
recovery of the younger lirother.^ Iialf 
share of the property, on the ground 
that it had passed to the tarwad by in¬ 
heritance. There was also a prayer for 
mesne profits from the date of the youn¬ 
ger brother’s death. In his written 
statement defendant 1 alleged that the 
younger brother’s name was only nomi¬ 
nally added in the assignment deed and 
that in fact the whole property was 
acquired by himself alone. The learned 
Subordinate Judge lias disbelieved this 
allegation and has given a preliminary 
decree for partition, which directs that 
the amount of mesne profits due to tlie 
tarwad shall he determined at the time 
of passing of final decree. The judg¬ 
ment decides that only three years’ 
mesne profits are awardable, hut this 
decision is not carried into the decree. 

The plaintiff as respondent raises the 
preliminary question of the sufficiency 
of the court-fee paid on the memo¬ 
randum of appeal. The appellant dis¬ 
putes his right to raise an objection of 
this character, and refers to the pro¬ 
cedure laid down in Chap. 2, Court-fees 
Act, so far as it applied to a High Court. 
S. 4 provides that court-fees must be 
paid before any of the documents speci- 
fied in Sch. 1 or 2 of the Act are bleed 
S. 5 states that when a difference arises 
between the officer whose duty it is to 
scrutinize the sufficiency of the court- 
fee and a suitor or attorney, the ques¬ 
tion shall be referred to the taxing 
officer, whoso decision shall be final 
unless he considers the question of 
sufficient importance to refer it to the 
Chief Justice. In tbo Madras High 
Court the officer who has to ensure that 
the court-fee has been duly paid, is the 
Deputy Registrar, appellate side, and 
the taxing officer is the Master. It is 
conceded that in the present case the 
procedure permitted by these sections 
was not availed of. Not only so, hut it 
is very difficult to see what opportunity 
a respondent would have of setting it in 
operation. The case for which S. 5 ordi- 
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r:;i: ;ly provioes i- when the otficor who 
i-.a^ to admit the api e.il rinds tho court- 
foe paid i’iSiili'iciont- and calls ui'On tho 
appellant to j^ay ilie deficit. If tiicn 
the api ollant contests the conectness of 
tlio loipii'ition, the oflicer makes a re- 
I'orencc to the laxinf; olTicer. In such a 
ca>e. no doul^t, tlie taxing olricer’s deci¬ 
sion is final, and even thougli the les- 
pondcnt was unrepresontod when the 
correct court-foe was finally fixed, it 
may well he, as api^ears to have been 
decided in llanod v. Baba (l), that 
he cannot raise tho question at the 
hearing of tlie appeal. Wo have been 
referred to no authority, however, for 
tho position that wliere no recourse has 
been had to S. 6 ho is still debarred 
from so doing. Jn BJmbanesjcar Trigu- 
iiaii. In the goods of (2), all that was de¬ 
cided was that where in a probate case a 
taxing officer’s certificate as to the suffi¬ 
ciency of the duty is produced, although 
it may have been given after no such 
“difference" as is contemplated by S. 5, 
it is still final. This part of that deci¬ 
sion w'as followed by one of us in 
Swaminatha Aiyar v. Guruswami 
Mudaliar (3). There is, however, a direct 
decision in Kasturi CheUy v. Deputy 
'.Collector, Bellary (4), that where there 
has been no decision by the taxing 
officer under S. 5, the Court is not pre¬ 
cluded from taking notice at the hearing 
lof the deficiency in the stamp duty. 

|“Otherwise,” the learned Judges say: 

I there would be no remedy for the most obvi- 
|OUS error, or even for a deliborate trick to de* 
fraud the stamp revenue, unless detected by 
the routine establishment in the first instance, 
and before the admission of the appeal oi the 
reception of the paper, as the case might be.” 

We think that this is the correct view 
and following it we have allowed the 
respondent to address us on the ques¬ 
tion of court-fee. 

The appellant has placed his own 
valuation on the appeal, valuing the 
half share at Bs. 75 and one year’s mesne 
profits at Rs. 350, and endeavours to 
justify this course by showing that the 
suit falls either under S. 7 (4) (b), as a 
suit to enforce the right to share in the 
property on the ground that it is joint 
family property, or alternatively under 
Soh. 2, Art, 17 (6) which provides for a 
suit or appeal where it is inot possible 

(1) [1897] 20 Mad. 398. 

(2 A.I.R. 1925 Oal. 1201=52 Cal. 871. 

(3 A.I.R. 1927 Mad. 940. 

(4 [1898] 21 Mad. 269. 
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to estimate at a money-value the 
subject matter in dispute, and which is 
not otherwise provided for by the Act. 
The respondent on the other band urges 
that the suit is one for possession as 
provided for by S. 7 (5). 

It appears to us that the question 
must depend upon whether the plain¬ 
tiff, at the time he brought tho 
suit, was in or out of possession, 
actual or constructive, of the suit 
property. If be was in constructive 
possession, the suit would resemble 
in nature one filed by a coparcener in 
joint possession of the family property 
for partition, and it has been held by a 
Full Bench of this Court in Rangiah 
CheUy V. Subramania Chetty (5), that 
such a suit is governed by S. 7, Cl. (4)- 
(b) of the Act, on the theory that what 
the plaintiff really asks for is the con¬ 
version of his joint possession of the 
whole, whether actual or constructive, 
into separate possession of bis share- 
Similarly, as has been held in Gill v- 
yaradaraghavayya (6), a suit by a co- 
tenant for partition is governed by 
Sch. 2, Art. 17 (4), because it would not 
fall under S. 7 (4) (b), the property not 
being joint family property. Mr. Govinda 
Menon for the appellant farther relies 
upon Padamah v. Themana Ammah (7), 
which related to an invalid kanom of 


tarwad property granted by the karna- 
vathi to two junior members. It was- 
found that although there had been an 
attornment of the tarwad tenants to th& 
kanomdars, possession really remained 
with the karnavathi, and consequently 
it was enough for the plaintiff, who sue 
as a junior member of the tarwad to up¬ 
set this arrangement, to ask for a dec a- 
ration that the kanom was invalid* ^ 
however, the kanom bad been grante 
a stranger who was in possession, 
learned Judges add, then possession a 
must be sought as a relief 
upon the declaration. 
has been considered and explame 
Cheria Kunhi Pocher v. Mahkatrn^ 
Valia BavvoUy (8), where the circum- 
stances w'ere closely simuai"* 

{5; [1910] 21 M.L.J. 21=81.0. 

M.W.N. 755 (F.B.). „ „ . J '92=11 

(6) [1920] 43 Mad. _396-38 V\V.N, 


124. 

) [1894] 17 Mad. 232. ^ 496:= 

[ [1919] 37 M.L.J. 544=10 MX.W.4W 

63 I.C. 771=(1919) M.W.N. 815. 
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are no doubt observations in that judg- 

merit,” the learned Judges say: 

“about unity of possession of the t-xrwad otc. 
But they must bo read with the facts cf tha 
•case and do not support the contention that 
\mdcr no ciroumstancos can a junior member 
of the tarwad sue for possession if the tarwad 
had parted with possession." 

They further remark: 

“the character in which an alienee anandravan 
holds possession will depend upon how far ho 
ousts the tarwad and not upon whether be is a 
member of it or not. “If the tarwad is ousted 
then the possession of tho ouster, whether ho 
be a member of it or not, is as injurious to tho 
tarwad as ouster by a stranger and the mom* 
ber in possession must be sued, as if ho was a 
stranger." 

The same principles have been fol¬ 
lowed by Wallace, J., in the case of a 
Hindu coparcenary in Ramakrishna 
Iyer v. Muthuswamy Iyer (9). It is 
accordingly necessary here to decide 
upon the plaint, the terms of which 
must determine the nature of the suit 
and the amount of court-fee to be paid, 
whether it was incumbent or not upon 
the plaintiff to sue for possession. There 
is an averment in para. 4 that after the 
death of the younger brother defendant 
1 had been collecting and appropriating 
tho whole of the income of the property, 
in para. 7 that although he had been 
requisitioned that the property should 
be divided he has refused to comply 
through selfish motives and with a view 
to defraud the tarwad, and in para. 8 
that the tenants were in possession of 
the property. The prayer \s accordingly 
fora decree directing the division of the 
property into two equal shares and that 
one of these shares be caused to ba sur¬ 
rendered and given delivery of to the 
plaintiff. It appears to us that these 
allegations clearly amount to saying that 
defendant 1 is holding the half share of 
the property, which since his younger 
brother’s death belongs to the tarwad, 
not permissively from the tarwad or in 
any other way constructively, but 
wbolely adversely. The property was 
in origin self-acquired, and there appears 
to be no ground for the view that the 
tarwad at any time had possession in 
jany form. The plaintiff was assessed to 
court-fee on the footing that the suit 
was one for possession and we consider 
that this is clearly right and that the 
appellant must pay a fee upon his memo¬ 
randum accordingly. So far then as the 
prayer for possession is conc erne d the 
(9) ArLBri926“Mad. 468..' 


feo will bo regards items 

1 to d, whii'haro a^^sessed lands. u])On 
one half ol' ten tiinos the assessment, or 
Rs. 150, under Cl. f i), S. 7 (v); on tho 
remaining items (N'X. •! to Id) which 
are sarvainanyani or I'ovenue-freo, upon 
one-half of 15 times the mesne profits, 
or Rs. -RdSy-y-O iimler Cl. (e)ol the same 
section. Therefore on this part of the 
memorandum the fee will he ]:aval'!c on 
Rs. 4,387-8-0. 

There remains the question of me.sno 
profits. In his judgment tho fearnod 
Subordinate Judge has found .that tho 
claim to mesne profits prior to three 
years before suit is barred although be 
does not in express terms award mesne 
profits for this period. Ho adds that 
the rate will be determined at the stage 
of the final decree. The preliminary 
decree embodies this latter direction 
but makes no reference to'the term of 
three years. There is accordingly no 
sum certain fixed in this respect upon 
which the court-fee can be paid by the 
appellant. The alternatives seem to be 
either that he should pay no fee at all 
or, as was held, we think obiter, in 02 
Madras Law Journal 128,that be should 
pay it on the valuation given in the 
plaint. With much respect to the lear¬ 
ned Judges who expressed that view, 
we can find no sufficient justification 
for adopting this latter course. The 
decree which we must follow in prefer¬ 
ence to the judgment, contains no more 
than a direction for the determination 
of the mesne profits and accordingly it 
is difficult to apply the terms of Sch. 1, 
Court-fees Act, where it is said that the 
fee is to be payable on the amount or 
value of the subject matter in dispute. 
Mr. Govinda Menon for the appellant 
asks us to adopt the position that in the 
case of all decrees for possession and 
mesne profits it is only necessary to appeal 
against that part of the decree which 
awards possession, because if it be set 
aside the award of mesne profits must 
necessarily go with it. We need not go 
so far as to discuss the tenability of this 
view. Where, ‘however, a preliminary 
decree only makes provision for the sub¬ 
sequent determination of tho mesne pro¬ 
fits we think that tho apt occasion for 
requiring a defendant to pay a court-fee 
in this respect would be if and when the 
profits have been determined by a final 
decree. To require him to pay now a 
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- l.roljt? as estimated 

ii', !:l;o -.viiero there is as yet no 

<{!iestij'’. a- ;• ‘'’.o r amount hub only as 
lo tiio of ihe I'laintiiT to receive 

tliom, ai i"'ar.' not only diHiciilt to justify 
on {'lir. H'le ''lit also to lead to the ditVi- 
- ilrv mat if the defendant subsequently 
h.i.-: to ai'ipeal against the amount of 
tno.sno protits awarded by the final 
decree, ho would pay court-fee twice 
over. We do not think therefore that 
at the present stage the fee payable 
should comprise this item. 

We give the appellant three months 
to pav the court-fee as settled above. 
Tlio a))pcal will bo posted for hearing 
irameiliately the court-fee is paid. In 
default of payment the appeal will stand 
dismissed with costs. 

r.H.s./.T.M. Order accordinghj. 
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Municipal Council, Tiruvario —Plain- 
till—Appellant. 

V. 

P. E\ Kannusicami PiUai and another 
—Defendants—Respondents. 

Appeal No. 223 of 1925, Decided on 
25bh November 1929, from decree of 
Sub-Judge, Tiruvarur, in 0. S. No. 2 of 
1924. 

(a) Madras District Municipalities Act(5 of 
1920), S. 69— Contract not fulfilling re¬ 
quirements of S. 69 is null and void, even if 
wholly executed. 

Any contract made by a Municipal Council 
which docs not fulfil the requirements of S. 69, 
is absoluticly null and void and mutually unen¬ 
forceable. This disability is not shaken oS 
oven if the contract had been wholly executed. 

[P 601 0 1] 

(b) Evidence Act S. 115 —Bid by one and 
deposit by another representing himself as 
partner—Partner becomes co-contractor or 
co-lessee and cannot deny bis liability. 

Whore one person bids at an auction sale and 
after acceptance of his bid another person ro- 
presooting himself to be a partner with the 
first joins him in making initial deposit, the 
second person becomes a co-contractor or co¬ 
lessee and not a sub-lessee or transferee and 
is estopped from denying his liability there¬ 
under. ^ 

T. R, VenJeatarama Sastriar—lor Ap¬ 
pellant. 

Advocate-General, K. V. Krishnaswami 
Iyer, V. Balasanduram Iyer and S.Vara- 
dachariar—toT Respondent. 

Walsh, J. —The plaintiBE in this case 
is the Municipal Council of Tiruvarur 
represented by its Chairman. On the 


bth February 1922 the Municipal 
Council held an auction of the right to 
collect tolls in the municipality for the 
year 1922-23 .and to defendant 1 was 
knocked down the right to collect tolls 
for Rs.i9,9‘25. The printed notice under 
which the auction was held required 
the successful bidder, within ten days 
of the acceptance of his bid, to make a 
deposit of two months rental as secu¬ 
rity and pay the amount due in twelve 
equal instalments, the security deposit 
being adjusted in the rental of the last 
two months. The notice further pro¬ 
vided that for any amount duO; the bid- 
de|r should pay the interest at >the rite 
of’one anna per diem for every hundred 
rupees or fractiou thereof. Defendant 
1 bid for and accepted the lease of the 
toll gates subject to the above condi¬ 
tions. 

On 28th February, 1922 defendants 
1 and 2 jointly put in a petition to 
the Chairman of the Municipal Coun¬ 
cil in which they represented that 
though the bid stood in the name of the 
defendant 1 Kannuswami Pillai, it was 
really made on behalf of and for the 
benefit of both petitioners, namely, de¬ 
fendants 1 and 2. They further stated 
that they made a deposit on that day of 
Rs. 660-6-8 (by defendant 1) and Rs. 
1,660-6-8 (by defendant 2) and prayed 
that a muchilika might be taken from 
both of them jointly and both might be 
treated as lessees of the toll gates. This 
petition was accepted and ordered by 
the Chairman accordingly. For some 
reasons or other no muchilika was execu¬ 
ted by either of the parties though th® 
tolls were being collected by the defen¬ 
dants, and it was not until the close o 
the official year 1922-23 that a notice 
was issued to the defendants to ® 
a muchilika. The defendants m t e 
meantime had been complaining by P® 1“ 
tions to the council about certain grm- 
vances. The council brings this suit nr 
the balance of the lease amount oe 
Rs. 4,497-15-8 plus Rs. 108-10-0 balance 
of interest for irregular payments an 

Rs. 742-8-0 interest on the balance oi 
the lease amount, making a total o • 
5,346-1-8. Defendant 1 7® 

there was no completed 
himself and the municipality, . 

plaintiffs were not entitled to approp •> 
as they had done, the amount ® ‘ 

293.12-0, towards interest as w was n 
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paid as such, that the plaintiffs cannot 
claim interest and the rate claimed is 
penal, that there was no wilful default 
on the part of the defendants to execute 
the tnuchilika and that (for certain rea¬ 
sons which are given) the defendants 
were subjected to loss on account of the 
negligence of the municipality and they 
were further subjected to heavy loss 
owing to unforeseen heavy rains and 
high floods in the rivers and the conse¬ 
quent absence of traffic by roads. Defen¬ 
dant 2 stated that as he did not bid at 
the auction lie had incurred no liability 
to the Municipal Council, that ho adopt¬ 
ed the other defences raised by defen¬ 
dant 1 and that in any event, he cannot 
be made liable for the full amount claim¬ 
ed in the plaint and at the worst he 
can be made liable only for a moiety of 
the suit amount. 

The following issues were raised: 

1. Whether there has bien a complete eon- 
tract between the parties as set -out in the 
plaint and if not whether the suit is sustain¬ 
able? 

2. Whether the suit is sustainable in the 
absence of a tcuchilika as required by S. C9. 
Madras District Municipalities Act ? 

3. What is the exact amount due from defen¬ 
dant 1 ? 

4. Whether plalntid is * entitled for interest, 
and if so, to what amount ? 

'j. Whether the appropriation'by plaintiff of 
Its. 293'12-0 for interest, is lawful^ and war¬ 
ranted ? 

6. Whether there w.is a default on the part of 
tho defendants to execute a muchilika as alleg¬ 
ed in para 8 of the plaint, or was the default 
to take tho same due to the p‘aintifi as pleaded 
in paras. 8 and 12 of the written statement. 

7. Whether defendants are estopped from 
iHeading non-liability as alleged in para. 9 of 
ihc plaint ? 

8. To what equities aro plaintiff and defen¬ 
dants entitled ? 

9. Whether plaint! II is entitled to any and 
if so, to what celicf ? 

10. Whether defendant 2 who was not a 
bidder at the auction can in any way bo mado 
liable lor tho suit claim ? 

The most important issues are issued 
1 and 2. S« 69, Cl. 1, Madras District 
Muniolpalities Act of 1920, lays down 
that every contract made by or on be¬ 
half of a council shall be in writing and 
shall be signed by two Municipal Coun¬ 
cillors. This admittedly was not done. 
The lower Court ffnds that both the 
parties were to blame for the nou-ex- 
eoution of muchilika and that finding 
has not been canvassed before us. The 
learned Subordinate Judge held on issue 
that there was no completed contract and 
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on issue 2 following the decision in 
Ramair. Chrli'i v. Minucipnl Conuril of 
Kimbakiutnui (1), f.liat tho suit was not 
sustainable under S. 09 of the Act. iio 
gavo findings on tlio other issues also. 
As regards issue 10 ho found that defen¬ 
dant 2 was not liable. .\s regards is¬ 
sues 4 and i> his finding is as follows: 

‘‘The plaintifl cl.iim'^ at onr anna- 

per Rs. lOO per diem as l.iid (lowiJ in Kv. A-l. 
But the council had acoi pted tin' uuouiits 
without charging that interest a? c.ui be seen 
from pp. 7 and 0 of F.x.-T and tin- 
also has been struck as Ks. 4,i04-3-S. It is ar;:- 
uod Chat there having been no contract iu writ¬ 
ing, the plaintifi has uo right to ignore somi' 
conditions and enforce other conditions. If it 
is an implied contract, then tho plainbilf will 
only be entitled to charge interest at a reason¬ 
able rate, that is, at C oer cent per annum. 
X lind that if plaintiff is entitled to any amount 
as lease arrears, defendant 1 will be liable to 
pay interest or. tho arrears at C per cent per an¬ 
num aud not for the late payments accepted by 
the pUiutifi witliout any demur. The plaintil! 
h.as no right to appropriate Rs. 2‘J3-12-0 sub- 
soqueuCly, since the entries in page 7 show that 
no appropriation for interest for late payment 
had been intended.” 

As regards issuo 7 he hold that thero 
was no estoppel. As regards issuo 8 lie 
appears to hold that the plaintiff intro¬ 
duced a new restriction after the lease 
was granted by which collection of tolls 
on cattle was prohibited, that if the 
defendants are entitled to claim any da¬ 
mages in respect of that and other ir¬ 
regularities, they must do so by a sepa¬ 
rate suit and that they are not entitled 
to any equities in this suit. As regards 
issue 3 he says that there is no prayer 
in the suit for damages for use -and occu¬ 
pation and that the plaintiff would be 
entitled to get only what the defendants 
had derived from the toll income. As 
regards issue 9 he held that the plaintiff 
is not entitled to any relief and dismis¬ 
sed the suit directing each party to bear 
his costs owing to non-execution of the 
muchilika. The plaintiff Municipal 
Council has appealed. 

The important question in this case is 
whether the contract is null and void 
and the suit unsustainable because the 
terms of 8. 69, District Municipalities 
Act, were not complied with. The mat¬ 
ter has como up several times before 
the Courts in England and India. In 
India we are governed by the District 
Municipalities i^ct aud as the decisions 
in India on the particular point in ques¬ 
tion are practically all in favour of the 

U) [1907] 30 Mad 290, 
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vii \v f.ilccn I'V t'lo loai'iicd Subordinate 
..'inline ami i't'lo IDitter has been vary 
olteii disciis?('(l in various judgments, wo 
flo noc thiiiK' it necessary to enter into 
a VlM'v lengtliy examination of the au- 
thoriii-'s here. I shall tiist take the 
ei'cs directly on tha point where the 
want of compliance with the statutory 
(il)ligations lias been admitted as a de¬ 
fence to a suit brought by a municipality. 
We have two cases in Madras. One is 
liavian ChcUn v. Muniripa! C<>unri'. 
Ku»:bak'iiani (1). In that case the muni¬ 
cipality sued to recover damages and 
arreais fioin the defendant, a toll (.on- 
tractor who IraJ purchased at public auc¬ 
tion the light of collecting tolls for three 
> cai's. 

The defendant, though ho entered 
on possession and was collecting tolls, 
did not execute the written agreement 
which was required by the provisions of 
S. 45, Municipalities Act. Disputes arose 
between the plaintiff and defendant and 
after about 17 months of enjoyment, the 
defendant was put out of possession and 
a rc-sale of the remainder of the term 
resulted in a loss to plaintiff. The plain¬ 
tiff sued to recover the loss sustained by 
the re-sale and the arrears due. The de¬ 
fendant pleaded inter alia that, there 
being no contract fulfilling the require¬ 
ments of S. 45, plaintiff's suit was un¬ 
sustainable. The Subordinate Judge 
held that the agreement though not 
binding on the municipality, was bind¬ 
ing on the defendant and gave a decree 
for plaintiff. The learned Judges held 
that the view of the Subordinate Judge 
that it does not bind the Municipal 
Council but does bind the ether party 
is erroneous. They quoted Ahviedabad 
Municipalilij v. Sulemanji (2). This 
Madras case in so far at least it was a 
claim for arrears, is exactly on the same 
footing as the present case. This deci¬ 
sion was followed in the Madura Munu 
cipal Council v.Vecranna Kone(,3), an¬ 
other Madras case. The only decision 
to the contrary in this Presidency 
is Srirangam Municipal Council v, Bodi 
( 4 ) decided by Krishnan.J., sitting alone. 
In that case, the defendant had bought 
in auction the right to collect fees for 
glaughtering cattle in the municipal 
slaughter house. The suit was for 

(2) [1903] 27 Bom. 618=5 Bom. L.R. 592. 

(3) [1912] IG I. C. 890, 

(4) A. I. R. 1924 Mad. 162. 


balance of money dne and was dismissed 
by Che lower Court on tbe ground that 
no written contract was executed as re- 
<iuired by S. 45, old District Municipali¬ 
ties Act, 4 of 1884. It was argued that 
though no claim could be made 
on tlie basis of the written contract, 
a decree should have been given, at 
any rate, on the footing of executed 
consideration, the defendant having 
been found to have enjoyed the right 
for the whole year. The learned Judge 
lield that the authority quoted Lawford 
V. The Billericaij Rural Council (5j 
was in favour of such a decree being 
given. He also quotes Douglass v. 
Jtkyal Urban Council {0), as confirming 
the view taken in Lawford v. TheBil- 
lericay Rural Council (5). He says that 
the decision in Raman Chetty v. Uuni- 
cipal Council, Kumhakonam (l), does 
not really deal with the question and 
that the observation in Bamaswamy 
Chetty V. Municipal Council, TanjoreiD 
is based on Young & Co, v. Mayor etc., 
of Royal Leamington Spa. (8). As was 
pointed out in Madura Municipal Coun- 
cil V. Vecranna Kone (3), the learned 
Judge seems to have failed to note that 
the cases he relied on were not cases 


w’here the contract was governed by 
any statute. One other Indian case is 
relied on for the appellant and that is 
Abaji Sitarama v. Trimbak Municipa¬ 
lity (9). The remark in that case is 
obiter. The issue on which the case 
was tried was whether the remission of 
a certain sum out of the amount doe 
under a contract with the municipality 
was valid; and it was found that the 
meeting which granted the remission 
not being properly summoned, sac 
remission vras invalid. The learne 
Judges observe: . 

“This disoussion leads us to codbi 
point, which was raised before us lot . 
time, and then only as a result of 
tion road.) in the course o! the heafinS . . 
us. It appears that the contract under 
defendant 1 became entitled to 
collect the tolls was not under seal, ana 
failed to comply with S. 30 rphe 

1884), to which I have on 

Advocate-G.e neral, relying for this 

(5) [1903] 1 K. B. 772^=51 W. B- 630=72 I*.J. 

K. B. 554=88 L.T. 317. „9 

(6) [1913] 2Ch. 407=82 L. J. C;. - 

T. L. B. 605=109 L-T' 

=57 S. J. 627=11 L. 0. B. 116-«- 

( 7 ) 

( 8 ) 


1906 

[1883 


29 Mad. 860. 
8 A. 0. 517. 


Ib IbOa bA. U. on- _ T O A<1<1 

(9 [1904] 28 Bom. 66=5 Bom. L. B. 
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S. 23, Contract Act, has asked us to hold that 
there was no contract at all under which tho 
plaLutifl municipality can claim. Apart from 
the fact that this is travelling outside the 
pleadings of the patties, we think, there is 
another reason why wo c.xnuot givo effect to 
the contention. It is well recognized law in 
England that though a contract by a corpo¬ 
ration must ordinarily be under seal, still 
where there is that which is known as an 
executed consideration, an action will lio 
though this formality has not been observed.” 

This is really obiter as the Juuges 
held that the plea was travelling out¬ 
side the pleading oC the parties. As in 
Srirangam Municipal Council.v. Bodi 
(4) the distinction between a contract 
made under a statute and one not mado 
under a statute appears to have been 
lost sight of. On the other hand the 
most recent case on tho point is Maho¬ 
med Ebrahim Moll v. Commissioners for 
the Port of Chittagong (10), where it was 
held that a suit brought by tho Port 
Commissioners of Chittagong on an 
agreement entered into in contraven¬ 
tion of the mandatory provisions of 
S. 29, Chittagong Port Act IBll, must 
be dismissed as the contract was nob 
enforceable. This judgment contains a 
very useful and succinct summary of tho 
law on the point to which we will 
allude presently. In view of tho fact, 
therefore, that the particular matter 
before us had been decided twice by 
two Benches of this Court against the 
appellant's contention and also by the 
Calcutta High Court, while on the other 
side there are only the decision of a 
single Judge in Srirangam M 2 tnicipal 
Council V. Bodi (4) and the remark in 
Abaji Silaram v. Trimbak Municipalihj 
(9), a very brief summary of tho argu¬ 
ment put forward by tho learned advo¬ 
cate for the appellant will be sutiicient. 

He admits that there is no English 
case which bolds that, where the right 
to contract is given by a statute, a 
statutory body can maintain an action 
on a contract though the provisions of 
the statute have not been complied with 
while such non-compliance will be a 
defence to an action brought against 
them on the contract., What has been 
held with regard to corporations is 
that, when such bodies are nob con- 
tracting under a statute, they can main¬ 
tain a suit on a partly executed con¬ 
tract though it has not been given 
under seal while they cannot do so a^ 


roganU an executory contract. Tho 
matter lia^ beau succinctly pub in 
Mah'ijml Ebrohim Moll v. Conur.^s- 
sioners f-'f the Port of Chfl-tiUjonij (U') 
at p. ‘iOS (of dl Cii'.). Tlie learned 
Judges say: 

‘‘Ic is '.1 riilo of comm'll l:iw in Enghn'l 
that wit!i certain exccptiL'ii-;. a coi'poraviou is 
lioinid by thoso coutr,ici< only wliicli are m;ulo 
under tUo corpoi-ato S'! il. Th'* oxc-pMons aia: 
(1) where the contract is ex>*''uteil, U) in siuiH 
matters of very freijUtmt t.<-curreii'''' unl 
where it is impossible "to aliix the r: .1, as iu 
cases of groat iirgcucy.” 

lb has been clearly laid down in a 
number of cases, of which tho leading 
cases are Young & Co. v. Maijor etc., of 
lloijal Leamington Spa. (8) and Hunt 
V. Wimbledon Local Board (11), that 
where a corporation enters into a con¬ 
tract under a statute and the terms of 
the statute are nob observed, the con¬ 
tract cannot be enforced against the 
corporation. But no English case has 
been quoted in which it was held that 
this is not mutual and that tbo cor¬ 
poration can on their side enforce 
such a contract. It is unnecessary to dis¬ 
cuss the rulings which deal witli statu¬ 
tory corporations which do not contract 
under a statute. The learned advocate, 
however, relied on two cases to show 
that a corporation could enforce a con¬ 
tract which did nob comply with tho 
statutory provisions. These were Bourne¬ 
mouth Commissioners v. Waits (12) and 
Brooks Jenkins & Co. v. Torquay Cor¬ 
poration (13). These cases, however, 
are distinguishable. In Bournemouth 
Commissioners v. Watts (12), the lirsb 
case, it was a third party who sought to 
take advantage of the want of formality 
in the contract and it was held that 
there was nothing to prevent the local 
authority paying for the work of which 
it had the benefit and as regards tho 
fact that the contract was not sealed 
this did nob excuse the third party v/ho 
was liable for such work and did nob 
afford a defence to such third party. 
In the second case it was held that the 
municipal seal had been affixed in time 
and hence the requirements of S. 174, 
Public Health Act, had been complied 
with and by reason of this a new con- 

(11) [18791 4 C. P. D. 48=48 L.'J. C. P. 207- 
27 W. R. 123=30 L. T. 35. 

.(12) [1884] 14 Q. B. D. 87=54 L. J. Q. B. 93= 
49 J. P. 102=51 L. T. 823=83 W.R. 2S0- 

(18) [1902] IK. B. 601=71 L.J.K.B. 109=6-) 
J. P. 293=85 L. T. 785. 
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i\lL. C(i)L’NciT„ TinuvAPa K V. Kankuswami (Walsh, J.) 


t ii.i-i h’.'-'ii anlcred irifco of which tihe 
p:n{; CAeciition oi tiio old contract; could 
I'lj taken to h.; coiHideration. 

The le.ini'.xl advocate for the appel- 
lanc argues that in India tho position is 
peculiar and that, while a body con- 
' lacting under a statute cannot enforce 
•m executed contract when all the terins 
<'i tin* statute are not complied with, 
yet when tlie contract has been whollv 
cxocuted, t]>e position is that, while 
tliey can urge this as a defence in a 
suit brought against tiiemselvcs on tlie 
contract, it cannot be urged as a defence 
to a suit brought by them oo tlie con* 
tract, hoc this he relies on the differ¬ 
ence in the wording between S. 174, 
Cl. 0 , Public Health Act, and S. 09 (2). 
District Municipalities Act. While tho 
I'orinor runs: 

Ever}' contract ontered into by an urban 
nutbority in conformity with *the provisions of 
r, bis section, and duly executed by the other 
parties thereto, shall be binding on tho autho¬ 
rity by whom the same is executed . . .. ” 

Section 69, District Municipalities 

Act, jmbs the matter negatively. It says: 

A contract exocut 2 d or made otherwise 
than in conformity with tho provisions of 
this and the last preceding section shall not 
f>e binding on the Municipal Council.” 

It is argued that we should infer from 
this difference in language tliat a con- 
iract e.xecutod otherwise blian in con- 
forniiby witli the provisions of the 
District Municipalities Act, while it 
will not bind the municipality, will 
bind the other party to the contract. 
It is certainly somewhat remarkable 
that this negative language should have 
been employed in that Act; but on the 
otlier hand, it has been pointed out 
that though the Act was revised after 
the decisions in Raman Ghetty v. Mu- 
nicipal Council^ Kumbakonam (I) and 
Madura Municipal Council v. Veeranna 
Kone (3), had been given, no change was 
made in the section. If the meaning 
sought to be attached to it on behalf of 
the appellant is correct, these decisions 
are opposed to such interpretation. In 
view of the fact that all the decided 
cases on the point excepting Srirangam 
Mu7iicipal Cou^icil v. Bodi (4), are op¬ 
posed to such an interpretation, we do 
not think that this argument can be 
accepted. Ibis difficult to see if the 
argument be accepted, how an execu¬ 
tory contract would differ from one 
executed. ' 

Another argument adduced is that 


these formalities are only necessary in 
the interests of the ratejiayers and that 
it is not open to anyone else to take 
advantage of them. The case of Frend 
V. Dennct (14) is quoted tor this pur¬ 
pose. What was held in bliis case was 
what has lieen so frequently decided 
that want of formality in making a 
contract is a defence to a suit brought 
against tlie corporation. The remark 
of Cockburn, C. J.. wliicii is relied on: 

I think tho Local Hoard bad no powor to 
contract so as to hind tho rates, unless they 
did so in the manner pointed out by the 
statute',' 

cannot lie lield to imply that they can 
enter into contracts enforceable by! 
themselves but nob enforceable by the 
other paHv. Wo, therefore, agree with; 
the finding of the learned Subordinatei 
Judge that the contract is nob enforce-l 
able. This settles most of the other 
issues. But we cannot help observing 
that we are unalde to agree with the 
remarks of tho lower Court on issue 8 
and with its decision thereon. As the 
learned Subordinate Judge has made 
some severe remarks against the muni¬ 
cipal manager in this connexion, 'we 
will on this issue have to see if the 
Municipal Council introduced restric¬ 
tions with regard to tolls on cattle 
which did not appear at the time of the 
original contract. It is certainly difli- 
cult to see why the defendants should 
not plead sucli a breach of the contract 
in this suit if it is true and why they 
should be driven to file a fresh snit. 
But it seems to us clear that the defen¬ 
dants knew of this restriction at the 
time of the contract. The learned Sub¬ 
ordinate Judge relies on the fact that 
the G. 0. granting this exemption 
dated only 25th April 1922 while the 
contract was on 6th February 1932 and 
says the council had no right to grant 
the exemption beforehand. We are nob 
concerned here with the question whe¬ 
ther the council had any right to grant 
this exemption but whether .in fact that 
exemption was known at that time ol 
the contract bo, the defendants. The 
learned Subordinate Judge finds that the 
manner in which this exemption was co* 
tered in the resolution book is suspicions 
but we have the letter Ex. 7 -c writbc*i 
by the defendants on 5th April 
t. e., only five days after the defend^^ 

(11) HO B. K. 1217, 
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started collecting tolls, to the Municipal 
Chairman, In that letter they state: 

“Iq pursuance of an order of Goveroment, 
tDlla ar) being levied for catDie afc tbe Munici- 
piUoil gates in Tanjoro, ICumbikonam, Mm- 
nargudi and Negap.itain in the Tanjore Dis¬ 
trict, in the Municipal gates in other Districts 
and in all the locil fund toll gates in tbe TiU- 
jore District. The yield of paddy in the taluks 
ofNannilim, Kogapatam, and Tiruturaipundi 
is very low this year. Whea we, who luve 
taken a lease at a high rent, think over the 
probable collections during this festival se.ison, 
>?e are led to apprehend much loss. 

I therefore solicit orders for the levy of fees, 
except in the case of local citth. fur all cattle 
coming from other places as is being done in all 
other muncipalities. Groat loss will bs ciuscd 
to ua if an order be not passed to tbit effect. • 

I therefore pray that fees ravy be ordered to 
be levied for cattle other than the local ones." 

There is no hint that the exemption 
was not known or declared to the par¬ 
ties at the time of the contract. What 
they state is that such exemption has 
been refused by the Oovernnienb in other 
places and it ought not to be granted in 
Tiruvarur specially in view of the bad 
season. Again the defendants' -agent 
writes in Ex. 7-t repeating that in Tan- 
jore and other municipalities toll is 
levied for cattle any saying: 

In the taluks of NanaiUm, Negapatam, 
Tiruturiipundi, the produce of paddy is very 
much less this year. It appears from what, 
was collected during the Utsivam time and 
what is being collected up to date that there 
will bi a very great loss. An order must 
therefore be raide for* collecting toll for the 
oittlo coming from outside except tbe local 
cattle as in all otbir mnnlcipalitios, Wo have 
taken lease for a big amount, are likely to in¬ 
cut a heavy loss. * • * . 

I therefore request that an order miy bj 
passed for collecting tax for outside cattle 
except the local cattle now at least.'' 

Here again the claim is not put on 
any breach of the contract or on the in¬ 
troduction of a fresh term but of what is 
the practice elsewhere and on the bad 
season. If the defendants had thought 
it was contrary to the terms of the con¬ 
tract or was a term newly introduced, 
they would have certainly said so. It 

was nob till long afterwards iu a letter 

Ex. 7-m written on 5th September 1922, 

that the agent of defendant I wrote: ” 
“Aftor tb5 Bile wis cooflrmad in our favour 
wo cami to underBtand later on that the 
councillors bad djcided at a meeting that fees 
ebould not be levied for cattle. Thereupon wo 
have eubmitted two petitions to tbe Municipal 
Chairman one on «th April 1922 and the other 
on 19th June 1922 requesting that, inagmn^h 
aethi notice inviting tenders did not mention 
th Mere ihonld not be levied for cattle, the 
reiolntion passed at (he meeting of the couoril 
■honld be act aside.” 
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It will 1)0 soon that tlio letters of 5tli 
April 11122 and IDth June 1022 raised no 
such contention that the .parties were 
not aware the of terms of the contiaot’ 
which wore altered at a later meeting of 
the council. 

As regards the oidio- acts of negligence 
alleged by the del'endanU against tbo 
municipality, it is unnecessary to dis¬ 
cuss them in view of our lindiug that the 
contract is not enforceal)lc. 

With regard to issue 10, \^c canno: 
agree with the finding of the learnc'! 
Subordi nate Judge that even if the con¬ 
tract was enforceable defendant 2 is not 

liable under it. The learned Judge says: 

"‘The bidder was ouly defeudant 1. But de¬ 
fendant 2 stated subsequently that he was alsc 
a partner with defendant 1 and that hi.s name 
alse should l)j included as a lessee. Ex. I) is 
that application and even the Cbairmau did 
nob pass any ortders on it accepting defendant 
2 as a lessee. Even if tbo Chairman had done 
so, it would be invalid ainoo there was no reso¬ 
lution of tin council to that effect Tiieoflo'.’ 
by djfeadant 2 not having haen accepted and 
the bidder hiving )io right to transfer or sul»- 
le.is: without the sanction of the council, 1 
hive to find that d‘’feodant 2 cannot be nude 
liable as a joint contractor or joiut-lcssjc.” 

Of course on the finding that the con¬ 
tract is nob enforceable defendant 2 is 
nob liable under it, but neither is defen¬ 
dant 1. This is not a case of a transfer 
or sub-lease as imagined by the lower 
Court but a case of a party after his 
bid has besn accepted representing to 
the municipality that ho bid on behalf 
of himself and another person and ask- 
iog thit such other person should be re-' 
girded as a co-contractor. The second 
party joins this and pays money on 
which the cliairnian oOicially “accepts 
the amount tendered by both.” Through-’ 
out botli have boeu representing tbem- 
selvo? as contractors who have taken a 
joint lease. Defendant 2, we consider, is 
cleivly estopped by his action from dis-l 
putiog liability under the contract and! 
his contract is enforce.ible. Roth the' 
parties are agreed before us, and they 
are willing too, that if the contract 
is found invalid tlioy should accept a 
decree on a quantum meruit basis. Wo 
do not see any reason why this 
should not be allowed. Similar relief 
was allowed in Mahmied fbrahim 
Molla V. (.oniiurs. for thr Port of 
Chittagong (5), where it was held t,hafc 
the Port Commissioners could not sue 
on ^he contract. Although accounts 

(li) A. I. R, 1927 Cal 4U5:=04Cal. lalh 
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aivo 1'. on ^^iiowing pronfc anl 

li-)^ ,-.VO’■■iiin:: rii lo rhey ai’e nob sulVici- 
cti'lv bo enalilo us to bx 

coiiot'; ti "! 0 ‘. Wo will send the case 
1 I' 'li'j'o.'-il to tlio lower Court on 
tho- ;): :- ••viiilo leversinj; t’le decree, 
■i with the lower Court on 

rl:,’ • 0 ("!id i-*-^ue. Parbics may adduce 
iK’.'ii L‘videiK-0, ora! and documGiib'U'y be* 
loro t!ic lower Court. The appeal hav¬ 
ing suhstantiallv lailed in thi-< Court 
rc-'Hondonts will recover their costs h'-re 

4 

irom the appellant. Costs in the lower 
Court will abide the result of the suit. 
Court-fee will bo refunded. 

V.].. Or'li‘r a:.-or<Iin]h/. 
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Wallapi: and Anantakiushna 
Avyar, JJ. 

.1. II. U. M. N. Naraijamn Chettiar — 
Defendant—Appellant. 

V. 

Kadir Sahib and others —Plaintiffs— 
Respondents. 

Second Appeal No. 13.39 of 1926, De¬ 
cided on oth December 1929, from decree 
of Sub-Judge, Tiiinovelly, in Appeal 
Suit No. 17 of 1926. 

i,*: (a) Tariff Act (8 of 1894), S. 10—Con- 
traoi for sale of salt—Whole price paid — 
Subsequent reduction of duty—Purchaser is 
entitled to recover the difference—Vendor 
and purchaser. 

Where subsequent to the contract for sale of 
salt and after payment of the whole of pur¬ 
chase price there is a reduction in the duty, 
the purchaser is entitlel to recover from the 
seller the difference, in cases where the dec¬ 
rease takes effect from a d<ate prior to the con¬ 
tract: .4. 1. li. 1925 P. C. 157 and A. I, R. 
1924 .1/ad. 23G, DisL [P 608 0 2] 

{b^ Practice—New case—Plaint based upon 
contract for “sale”—“Agency” cannot be set 
up in appeal. 

Where in a plaint the case set up by the 
plaintiff is one of sale, ho cannot be allowed to 
set up a new case of agency for the first time 
in appeal: [P 60S C 2) 

V. Rajagopala Ayyar—iov Appellant. 

1\ J/. Krishnaswami Iyer, P. N. il/ar* 
^/iandant*and T. E. Ramabhadrachariar 
—for Respondents. 

Anantakrishna Avyar, J.— Defen¬ 
dant 4 is the appellant in this second 
appeal. The plaintiff is a -'alt merchant 
trading at Erode. The defendants, it 
was alleged, were trading at Tinnevelly 
in salt. The plaintiff purchased from 
the ffrm. of the defendants in March 
1922, 400 bags of salt. The salt was 
sent by the defendants to the several 


places mentioned by the plaintiff. The 
pliintiff paid the defendants the price 
of the salt which included the excise 
duty of Rs. 2,POO charged on the 400 
b.igs calculated at Rs. 5 per bag accord- 
ingbothe rate of excise duty prevalent 
at the time. The transaction took place 
on 5tli March 1922. Subsequently the 
Giovcniment of India reduced the excise 
duty on salt from Rs. 6 to Rs. 2-8 per 
big. It was to have effect from a date 
prior to -Dth March 1922. The defen- 
ilants’ firm accordingly obtained refund* 
from the Government of Rs. 1,000 re¬ 
presenting the difference in the excise 
duty at the rate of Rs. 2-8 0 per bag in 
respect of the 400 bags. This amount 
was received by the firm of the defec- 
iliints on Isb April 1922. The plaintiff 
instituted the original suit in the Court 
of the District Munsiff of Tinnevelly 
claiming this sum of Rs. 1,000 which 
the defendants got from the Government 
with interest thereon. The plaintiff also 
alleged in the plaint that there was a 
specific agreement between the parties 
at the time of the transaction that in 
case the Government should reduce the 
excise duty on salt, then the plaintiff 
shoul 1 have the benefit of the said 
reduction and the defendants who dealt 
directly with the Government should, on 
obtaining such refund, pay the same 
over to the plaintiff. 

The defendants in their written state¬ 
ment denied the specific agreement 
set .up by the plaintiff. Defendant 4 
pleaded that be was not a partner in 
the firm of defendant 1. ^ith rfi' 
ference to the general allegation m 
the plaint that under the Tariff Ac t 
the plaintiff was entitled to this sum 
of Rs. 1,000, even though the speci¬ 
fic agreement set up by him ^ J 
proved; tha defendants contended 
on a proper construction of S. 

Act, the plaintiff was not entitled to 
refund of the same. Both the lowe 

Courts held that defendant 4 was 

partner in the firm of defendant 1. 
also found against the .specific 
ment set up by the ^ plaintiff w 
reference to the revision of the 
duty at the instance 6f the J 

Both the losver Courts therefore 
the claim of the plaintiff on thegro > 

that on a proper construction of ■ ’ 

Tariff Act 8 of 1894, in 
subsequent to the contract of sa 
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is a reduction of duty on salt, the pur¬ 
chaser is entitled to the benefit of such 
I'bductioD. The lower appellate Court 
further found that the defendants must 
be taken to have purchased the salt 
from the Government as agent of the 
plaintiff and in that view also the defen¬ 
dants were bound to refund to the 
plaintiff the sum of Rs. 11,000 which they 
got from the Government. This second 
appeal has been preferred by defendant 4 
and on his behalf his learned advocate 
raised two contentions before us. The 
first was that the lower appellate Court 
was in error in having allowed the 
plaintiff to set up a new case of agency, 
whereas in the plaint the case set up 
was one of sale. The learned advocate 
dtew our attention .to the plaint where 
there are no allegations regarding any 
agency and also to the circumstance 
tliat no issue had been raised with re¬ 
ference to this question of agency. 

The second contention that he raised 
related to the construction of S. 10, 
Tariff Act. He drew our attention to 
the oorresponding section of the English 
Finance Act of 1901 and he argued that 
though the Act purports to revise the 
terms of the ^ contract between the 
parties, the legislature has taken as the 
critical period with reference to which 
adjustment has to be made tlio time of 
delivery of the goods. He drew our at¬ 
tention to S. 10 “Roglish Act" where the 
word delivery" is used. He also drew 
our_attention to S. 20. Customs Consoli- 
dation Act of 1876 where the words, 
used are time of cleiranco or delivery ’’ 
He also drew our attention to certain 
decisions where the Court while dealing 
with the Indian Act used the word 
delivery in the course of the jud^- 

dantl* Act, which .evi¬ 

dently was taken from the English Act 

does not use the word “delivery" or 

sigDihoMt. n may be that »3 a matt" 

of oDovonieoco the point of time relating 
to delivery may be convenient point 
with reference to which adjustment of 
rights of parties conld be regulated 
liut we feel ourselves bound in 
oenstruing S. 10 of the Inian Act to be 
guided by the express terms of the Act; 
As the terms delivery” or "clearance” 

intentionally 

omitted in the Indian Act, we are led to 


infer that there lias been some change of 
policy in the Indian Act from that of 
English Act. The learned advocate for 
the appellant tlien argued th.at the test 
to be applied is whether the transaction 
between the parties had been, as ha 
said, “closed" or not. Here again the 
wordings of the section do nut in our 
view lend support to this contention. 
As we read Cl. (a), S. 10, that gives to 
the seller, in cases where the fluty 
had been enhanced after sale, the right 
to recover such additional duty from the 
purchaser. This clearly, in our opinion 
contemplates a case where the accounts 
between the paities had been settled 
and the purchaser had paid the seller 
the whole of the price agreed between 
the parties If with reference to Cl. (a) 
a seller is entitled under this Act to 
recover from the purchaser, even though 
the transaction had been "closed" the 
amount of the extra duty that he had to 
pay, one fails to see why a different 
policy must he taken to have been 
adopted with reference to Cl. (b) of the 
same section. Cl. (b) of the section 
gives the purchaser the benefit of any 
decrease of duty. 

It declares that the purchaser may 
deduct so much from the contract 
price as will be equivalent to the 
decrease of duty or remitted duty, 
and it proceeds further to enact that 
he sliall not be liable to pay or be sued 
for in respect of such deduction." The 
learned advocate drew our attention to 
the change of language used in Cls. (a) 
and (b; of the section and he argued 
tha^ while it is specifically mentioned 
in Cl. (a;, that the seller in case of 
increase of duty is given the right to sue 
for and recover such addition from the 
purchaser, Cl. (b), according to his sug¬ 
gestion, does not specifically entitle the 
purchaser to sue for and recover the 
difference. But Cl. (b) contains the 
words: “But a purchaser shall nob be 
liable to pay or be sued for in respect of 
such deduction.” It contemplates a 
case whore, when a suit is instituted 
against him. he can plead that in res- 
pect of this jdifference he is not liable 

he Uhe purchaser) might have alreadt, 

a«eed origirmUy 

agreM to. When the Act declares that 

he shall not beliable to pay a particular 
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unt. it 'v * •! I '‘>11 o\y tliat, if lie had 
in fart paid tlic sr.mo, the general law 
wouhi .tllo'.v' iiii’i rerovor hack what 
•lO ha-^ pii'l h *■' neb bound to pay. 
'Vo t!ii;;k 'hat ni' sulliciont grounds, 
i; ;VO ti(;ri- MnAvii wliy thc section shoul«l 
t,e ro’i?;-rued in lavo'ir of the scllov in 
one '.viy, hut against the purchaser in 
•.Mother v.av. We think lint, reading 
< Is. (a) and (h). it is reasonably <dcar 
that the intention of the leaislatuve was 
ru revise tho terms of t!io contract 
liet'.veen :hc parties so as to give to the 
ufio or to li)C <;thcr tho benotit of tlio 
tncre.i'^e or the docre.iso of duty insucli 
■ • vsus. 

Wii li reieren<-e to tho deci-ions that 
were .pioted brf'.ro ns wo may at once 
-ly that no direct case in wliich the 
.jusstion that has been raised before us 
arose for ileoision has been quoted to us. 
Tho decisien in PrchhiL Dd'i v. Gciniddda 

(1) was a case where the question arose 
whether a purchaser would be entitled 
CO the honelit of the revision of tariff 
valuation. The Privy Council held 
that revision of tarid' valuation was 
quite different from revision of tariff 
«iuty. That was also the case in llaj<‘C 
Shakoo OuJti v. .'^ahapaihi Pillai (2), 
though the actual decision in that case 
should not Ijo taken to lay down correct 
law after the decision of tho Privy 
Council in the case reported in Probhii 
Da'i V. Gaiiidada (i). With reference to 
the use of tho word “delivery” in those 
two cases we think that the word 
“delivery” should not be taken to have 
been used with a view to be an authori¬ 
tative ruling on S. 10, Tariff Act, on the 
question now before us. We are, after 
all. governed by the wording of the 
Indian Act. In the case reported in 
flajee Skakon Gani v. Sabapathy Pillai 

(2) , the learned Chief Justice remarked 
chat the Indian statute drafted bodily 
in S. 10 the wordings of the English 
Act. But a reference to the wordings of 
S. 10 of the Indian Act would make it 
clear that, except in a very general way, 
that observation is not strictly correct 
with reference to the particular ques¬ 
tion w0 have to decide in the present 
case. In any event we feel ourselves 
bound to construe S. 10 of the Indian 
Act according to its wordings; and for 

^1) A. I. R. 1925 P. 0. 157=52 Cal. 644=52 
I.A. 196 -'P.O.). 

(2) A. 1. R. 1924 Mad. 230=47 Mad. 222. 


the reasons we have mentioned we feel 
ourselves unable to accept the conten¬ 
tion raised by the learned advocate for 
the appellant on this point. On the 
question of delivery being the test, 
there is one other point which would 
bo against the view suggested by the 
learned advocate for the appellant. It 
is not uncommon that according to 
mercantile contracts deliveries are stipu¬ 
lated for and in fact made, long before 
the time when price is to be paid. In 
cases therefore where delivery is made 
earlier and tho price is agreed to be paid 
later say, a month after the date of 
delivery, under S. 10 (a) of the Act the 
seller would l)e entitled to claim the 
increased duty which in the meantime 
had beeii imposed by the legislaturS. 
This also goes against the contention 
of the learned advocate for the appel¬ 
lant, that tho time of delivery is to be 
taken as tho critical point in con¬ 
struing S. iO, Tariff' Act. ^ 

For these reisons we think tbat'the 
purchaser was entitled to the benefit of 
tho reduction in the duty in the present 
case. 

No question of limitation arises be¬ 
cause the suit was filed within three 
years from the date of the defendants 
gettingbha refund from the Government. 
Under the Act, whenever a seller re¬ 
ceives a refund of such duty he 
pay the same to the purchaser; and that 
being so, we find that the plaintiff bad 
a cause of action in this suit and tba 
the defendants were bound to 
to the plaintiff the sum 
For these reasons we hold that t 
lower appellate Court was right * 
cons ruction of S. 10. .. 

On the question of agency fonn > 
the lower appellate Court,^ we are c e 
that it was not open to it to 
now case of agency to be set up by J 
plaintiff for the first time in appeal* ^ 
we do nob agree with the learned a 
cate for the respondents that 
menb of the lower appeHa^e 

could be sustained on that 

We. however, agree with the o«e; 
appellate Court as regards the const 
tion of S 10. ^ * , . . 1 - 

In the result, second appeal fails » 

is dismissed with costs. 


P.E.S./j.M. 


ipp^a! dismissed. 



1930 


Kauayaija GAJArATiUAiu V, Janaki Rathayyamma.ii Madras 609 


A. I, R. 1930 Madras 609 

Kumaraswam[ Sastui: and 
Walsh, JJ. 

(Sri Rajah Vyricherla) Narayona 
Gajapatirajii Biha'Jitr Garu— Defen¬ 
dant—Appellant. 

V. 

Sree Rani JanaH Uathaijijammaji 
Garu —Plaintiff—Respondent., 

Appeal 'So, 199 of 1928, Decided on 
28th November 1929, from decree of 
Addl. Sub-Judc*o, Yizagapatam, in 
O. S. No. 55 of 1921. 

(a) Easements Act, S. 13 (e)—Easement 
of necessity—Right of way over another 
properly cannot he claimed where other 
mode of access exists. 

An oasomonb of neccRsi’.y b’ing an casement 
without which .a property cannot ba used at 
all and not being otio merely necessary to the 
reasonable eujoymont of the property, a plain- 
tin cannot claim on tlio ground of necessity a 
right of way over the land of another whore 
another raede of access to his property exists. 

23 Mad. 4% and 33 d/f. 407, Poll,-. 1« Poui. GlO 
and 48 1. C. 070, Bef. [P CIO C 2, P 618 C 1] 

(b) Easements Act, S. 13 (f)—Continuous 
and apparent easement — Right of way is 
apparent but discontinuous easement even 
where road is formed and metalled ~ 
English cases are not applicable in face of 

the Act, 

A light of way to a over tho land of 

anotlict is a discontinuous easemont although 
it is apparent and even though such right is 
claimed over a formed anl metalled pathway; 
and iu the face of the provisions of the Ease¬ 
ments Act it is not open to tho Courts to follow 
English decisions ; 28 MmU 405; 33 M(nh 32«; 
and 15 AIL 270, Foil {Case larc DUcu’isedU 

[V 618 C 1] 

S. Varadachariar, P. Soviasuiidaram 
and K, Umamahesuaran —lor Appollaat. 

Advocate-General —for Respondent. 

Judgment. —This appeal arises out 
o! a suit filed by the plaintiff for a dec¬ 
laration that she .has a right of way 
over a road called the *' Circular Road " 
leading to tho premises known as the 
Uplands House in Waltair. The Rajah 
of Kiuupjam who was the owner of.this 
property died leaving the plaintiff his 
daughter, the defendant and the zamin- 
dar of Kuruppam, his sons. After his 
death the property was partitioned bet- 
ween the plaintiff, the defendant and 
his brother. The plaintiff got the block 
marked i in the plan annexed to the 
plaint. The property is a very exten. 
sive one. According to the plan there 
loan M/77 * 78 


is what is crllod .a circular road loading 
from llio Beach Road to tlio main buil¬ 
ding which according to tho ovidonc^ 
was being used as a moans of access to 
the huilding dining tho lifotimo of tlio 
Rajah of Kuruppam. On tho north 
bliero is a municipal road and tho suit 
property abuts that road, Accoiding to 
the evidence thoiowas a way loading 
from that road to this building whicli 
was used for the purpose of lanying 
materials when tho temple in tho com¬ 
pound was built about the year Rj02, 
This road was nob subseiiucnidy used 
except as servants’ entrance. It is, how¬ 
ever, clear from tho plan that so far as 
the plaintiff’s portion is concerned, 
there is a mode of access to it from the 
northern side and it cannot bo said that 
the right to use tho road known as tho 
Circular Road from the beach side is an 
casement of necessity in tho sense that 
tlioro could be no reasonable mole of 
access to tho portion svhich fell to tho 
shave of the plaintiff except through tho 
road now in dispute. Tho plaintiff’s 
claim is that the road of which she 
claims easement is a continuous, well- 
formed, gravelled and metalled road 
leading from the Beach Road into tho 
bungalow compound partly through the 
defendant’s and partly through her 
share, and that this road has always 
been the only road by which access was 
had from the Beach Road into tho bung- 
low and was used and enjoyed for this 
purpose from tho timo of construction 
of tho bouse by tho owners of tho Up- 
lands House, the predecessors-in-titlo 
and interest of the plaintiff and tho 
defendant and the zamindar of Kurup¬ 
pam, and by thorn also until tho date of 
partition in the year 1920. 

In para. 3 (d) tho plaintiff says : 

*' By virtuo of tho partition and evon other- 
wi3o by implication of law and commonaonso 
tho plaintili is entitled to the free -and un-in- 
terrupted user of the said road by hor and bar 
representatives, servants, etc., in tho saroo 
mannor in which it was being enjoyed prior to 
the partition and tho same is reasonable, ne¬ 
cessary and essential for the proper oujoy- 
ment of the portion of the hoiiso and grounds 
which fell to the plaintifi's share as it was 
being enjoyed prior to the partition.” 

She says that the defendant obstruc¬ 
ted her use of the road. 

In para, (f) the plaintiff says : 

“The Beach Road is the most important rood 
in the whole town and the usual customary 
and constant ^approach ingress to and egress 
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ff'jiu ‘Jii Uplials House his always beoa 
from tl) ‘ Slid roil and tha value of thj pliiu* 
tin' s sliir-3 or tbo Lous; depaods substantially 
upon tho oxisrenco of such right of user of the 
road leading iroiu tho Boach Road into tho 
Uplands Hoiisa The denial of such right, or 
)iiterf(!('‘tii-• tberowitli will not onlv highly 
inconvi'iiience the phiiitiff and prejudice tho 
reasonablj and proper enjoyment of the house 
and grounds by her but will as well afiect 
Boriou.sly their value." 

In para, (g) she states : 

■■ The plaintilf is also entitled to the said 
right as an easeinmt of a.'C'3sity." 

Tlio dafondant denied tho plaintiff’s 
right to use the road either by virtue of 
the partition or on any of the other 
grounds allogod in tho plaint. Accor¬ 
ding to him, a portion of tho property 
marked in tho plan and msasuring 
about 41 cents which did not originally 
fall to the plaintiff’s share was under 
the direction of the arbitrators given to 
tho plaintiff on partition in order to 
allow her means of access to her portion 
from the North Beach Road because the 
defendant refused to allow her access 
over the road now in question. Ho de¬ 
nied that tho uso of this road was neces¬ 
sary or passed to tho plaintiff by impli¬ 
cation of law. IIo s.ays that any user of 
this road after partition was by his 
consent. He says that the plaintiff has 
access to her bungalow from the muni¬ 
cipal road ou the North. 

The Subordinate Judge found that 
the right to use the circular road which 
the plaintiff claims in the suit was 
neither recognized nor specifically pro¬ 
hibited at the partition. He also found 
that the plaintiff’s claim to use the 
circular ro^d as an easement of neces¬ 
sity could not exist because there is 
another means by which she can have 
access to the property, viz., the north¬ 
ern road which abuts the share which 
fell to the plaintiff. Referring to the 
plaintiff’s claim as an easement of ne¬ 
cessity the Subordinate Judge observes: 

*' This aspect of the case was not pressed be¬ 
fore me very much by the plaiatiS's vakil as 
there is evidence on record to show that the 
portion of the plaintiS’s share in Uplands 
House can be reached from the municipal 
road OQ the northern side of the plaintiff's 
share of the building through her ground. 
Plaintiff's vakil only relied .upon Gl. (f), 
S. 13, Easement Act, and claimed the right to 
use the circular road as an easement apparent 
and continuous and necessary for enjoying the 
share of the plaintiff's portion of the Uplands 
House as it was enjoyed before the partition 
took effect, inasmuch as there was no different 
Intention expressed or neoessarily implied 
when the partition took place.'* 


So far as the claim as an easement of 
necessity is concerned, it is difficult to 
find on the evidence and the plan that 
the easement is one of necessity. 

As regards easements of necessity the 
law is clear. In Krishnamarazw v. 
Marraju (l), the learned Judges in 
dealing with Cl. (e) to S. 13, Easements 
Act observed : 

” \Va think the word " necessity " must bs 
construed in its ordinary sense. If A has a 
meaus of access to his property without goiug 
over B's Und, .1 conuot claim a right of way 
over B's laud on the ground that it is the most 
conveuient means of access." 

In Snkkflei v. Kedar Nath (2), it wasi 
held that the casement of necessity was 
an easement without which a property 
cannot be used at all and not ooe 
merely necessary to the reasonable eo- 
joyment of the property. A similar 
view was taken in Ghunilal Uan'ihuTm 
v. Mani Shankar Atmarxm (3), as to the 
meaning of “ easement of necessity.” 
In that case the Evsement Act was held 
not applicable as it was not extended to 
the Bombay Presidency till Act 8 of 
1391 was passed. 

As regards the claim of tlis defendant 
that at the partition it was expressly 
agreed that there should ba no right of 
way, we agree with the Subordinate 
Judge in thinking that it is not made 
out. 


The main ground on which the argu- 
lent for the defendant is based is that 
he plot of land measuring 44 cents was 
ot originally included in the division 
3 falling to the plaintiff’s share, that 
nthout it she could not enter the poj* 
on of the main building which was a • 
ittei to her although she could en 
10 other portions by the northern 
lad and that this piece of land was 
iven for that purpose to avoid any 
ght she may claim to enter the main 
uilding from the circular road. . 

In this case unfortunately the *' 
on is not by any deed. It was effeo* 
id by two arbitrators Mr. Forbes w 
as then the District Judge of 
kpatam and defendant’s witness i 
r. Appa Rao who was chairman 

,e Vizagapatam Municipality. Aa 
: cents would have allowed the p a 
ff direct access from out-houses ^ 
irtion that fell to her 3 har e_wi^ 

,) [1905] 28 Mad. 495=15 
) [19U]-83 All. 467=9 1. 0. 628-8 A, 
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'her making any structural alteration, it 
h probable that these 44 cents were 
granted to her for that purpose. We, 
are not satisfied on the evidence that 
this was due to the defendant’s refusal 
to allow her access by the main road at 
the time of the partition and this re* 
•fusal being accepted by the arbitrators 
•and altered arrangement being made to 
give the plaintiff another means of 
access. 

The position therefore is as put by 
the Subordinate Judge that it was 
neither allowed nor prohibited. The 
■question has therefore to be dealt with 
•as a question of law as to the rights of 
parties under the Easements Act. 

Section 13, Easements Act (o of 1882) 
refers to easements of necessity and 
•quasi easements in cases where a per¬ 
son transfers or bequeaths property to 
another and in cases where a partition 
is made of the joint property of several 
persons. The portion of the section 
which is relevant to the present case 
which is one of partition runs as 
follows: 

“ Where a partition is made of the joint 
.property of several persons. 

(e) if an easement over the share of one of 
them is necessary for enjoying the share of 
another of them, the latter shall be entitled 
to sach easement, or 

(f) if such an easement is apparent and con¬ 
tinuous and necessary for enjoying the share 
of the latter as it xvas enjoyed when the parti¬ 
tion took effect, be shall, unless a different 
intentien is expressed or necessarily implied, 
be entitled to such easement." 

The easements menbioDed in Cls. (a) 
'(c) and (e) of this section are called 
■easements of necessity. 

Section 5 defines continuous ease¬ 
ments and apparent easements and it 
oruns as follows: 

" Easements are either continuous or dis* 
oontinuous, apparent or non-apparent. A con- 
'tinuouB easement is one whose enjoyment is 
•or may be oontinual without the aot of man. 

A disooutinuous easement is one that needs 
-the act of man for its enjoyment. 

An apparent easement is one the existence 
.«f which is shown by some permanent sign 
which upon carefnl inspeotion by a competent 
person would be visible to him. 

A non-apparent easement Is one that has no 
£aoh sign." 

Illustration (b) to this section is this: 

A right of way annexed to A’s house over 
S’s land. This is a discontinuous easement.” ' 
^ It is therefore clear from the Ease- 
' ments Aot that a right like the present 
(is a discontinuous easement although 
it is apparent. The effect of S. IS is 


this that in cases of partition if an ease- 
ment is one of nece.ssity a poison to 
whose share certain property falls is 
entitled to the casement apart from any 
question of its being apparent or con¬ 
tinuous but that if the easement is not 
one of the necessity but is merely one 
necessary for enjoying the share of the 
latter as it was enjoyed when the parti¬ 
tion took effect, then such an easomonb 
should be apparent and continuous. A 
distinction 'is clearly drawn between 
what was actually necessary and what 
though not actually necessary in the 
sense of there being no other mode of 
enjoying the property is required for 
the purpose of enjoying it as it was 
enjoyed when the partition took place. 

The Easements Act was passed in 
1882 and when it was passed it only 
extended to the territories administered 
by the Governor of Madras in Council 
and the Chief Commissioners of the 
Central Provinces and Coorg. It was 
subsequently extended to Bombay and 
the United Provinces in 1891 bub has 
nob bean extended to Bengal. It is im¬ 
portant to bear this in mind in dealing 
with the decisions.of the Calcutta High 
Court where the learned Judges are nob 
trammelled with the provisions of the 
Easements Act and the definitions con¬ 
tained therein and the decisions of the 
Bombay and Allahabad Courts before 
the Act was in force there (1891). 

So far as the Madras High Court is 
concerned, the authorities are to the 
effect that a right of way over a road 
is not an appai'ent and continuous ease¬ 
ment and that unless it is an easement 
of necessity it will not pass merely on 
the ground of its being necessary for 
the use of the house as conveniently as 
it was before the partition. 

In Krishiiamarajii v. Marraju (l) it 
was held that where a person has a 
means of access to his property without 
going over another's .land, he cannot 
claim a right of way over the other’s 
land on the ground that it is the most 
convenient means of access and that the 
law under S. 13 Cl. (e), Easements Act 
is the same as the Law in England. In 
dealing with Cl. (f; S. 13, Easements 
Act Sir Arnold White, C. J.' and 
Davies, J. observed:” 

It is admUted that the respondeat has a 
means of access to bis property without going 
over the appellant’s land and we must aooor* 
dingly hold that be has no easement of neoes* 
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fww ffo is j.r/. ont'iC'io^I to an eisemont iinJcr 
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I’l. (t'j C’f tli'.' poctii'ii dinco tbo eisera.u!; w'aicb 
1’.'^ cl.ii:-’!' i-: tu/. :if>|ur-a!i aud contiaiious. 
T!i: r fiiKvI to eskalilish any right 

h'.‘ 

This ivis :i case rvheio tlie plaintiff 
ainl fclio djfenl.infc v/ho woro brothoj’3 
cffectcl a {lU'tition by which amongst 
other things thoy flivi'letl corCain houses 
and open sites. 

In f,':a AU-as Sail v. Ja^nh Ilarnim 
Sait (l), it was held by Sir Kalpli 
Benson. 0. C. •), ana Kvisbnaswarai 
Aiyur, J. that a right of way is not an 
apparent and continuoua oasomont w’ith* 
in tin: inoining of S. id, Easomonts Act. 
This was a ca;o whcie there was a lane 
running to tho cast of the plaintiff’s 
honsc and wust of tbo clofondanb’s house 
from north to south which was enjoyed 
in eominoii l)y the plaintiff and the de¬ 
fendants aud their predecessors-in-tible 
and tho inaintiff claimed it as an ease¬ 
ment. As regards the right of w'ay 

claimed, tho learned Judges observed: 

“ A right of way ia uot a coatinuoua 
easunciit: sec illuetraticiii (b) fco S. 5, 
KasnueiitR (Act "i of 1SS2J. And thoreforo evou 
asfituniiiR that it was iiaod as a passago for 
fiCiiveug'!rs ,!Vt tha timo when Lazrro owned 
boVi ulio premises bbore would be no apparsnt 
and contitiuous eas-iuenb within the tneauing 
of S. I'P ]-2 isinviiit-s Act.” 

Jn ll'nfr/cr V. S/frzrpc (0) the property 
owned by tho plaintiffs and the defen¬ 
dant were at one timo united and there 
was a road which led from one portion 
of tho property which belonged to the 
plaintiffs to another portion which be¬ 
longed to the dofoiidant. Tho plaintiffs 
claimed tho road to be defendant's 
property for the purpose of getting 
water and the defendant refused per¬ 
mission. Tho plaintiffs sued the dofen- 
dan t for adcclarationof bheir.rightof way 
over the road. As the plaintiffs did nob 
produce the deed under which they be¬ 
came',tho owners of the property the lear¬ 
ned Judges held that no title by gr«anb 
can bo proved to have passed, and that 
their only claim could be to claim the 
easement as an easement of necessity 
or an easement the intention to grant 
which should bo inferred from the 
circumstances. It appears from the 

judgment that the Easements Act was 
made applicable to the United Pro- 
Vinoes on 6th March 1891 and this suit 

(4) CiaiO] 83 Had. 327=20 M. L. J. 201=4 
L 0. i25=(l9l0l H. W. N. 246. 

(6) [1893] 15 All. 270=(1898) A. W. N. 151 
<6) [1883] 8 Cal.-956=10 C. L. R. 577. 
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was filed before the Easement Act was- 
made applicable. After dealing with 
tho English cases on tho subject and- 
Gxpressing their dissent from the deci- 
sion of tho Calcutta High Court in Charu. 
Sur:i >kar v. DMonri Ckmder Thakoor 
(1) the learned Judges hold that the- 
right of way did not pass. 

In Suhhilei r, Kedar iSath (2) which, 
was a decision after tho E-isament Act 
was -made applicable .to the United 
Provinces it was held that an easement 
of necessity was an easement without 
which a property cannot be used at alh 
aud not one merely necessary to the 
roasoiiablo enjoyment of the property.. 
This case arose out of a partition of 
immovable property and the question 
was as regards a pass.ago in tho pro¬ 
perty which foil to the share of th» 
defendant. The learned Judges refer¬ 
red to tho English cases as to whab 
would bo an easement of necessity. 
Tiiere was no suggestion in that case- 
that whore tho Easements Act applies- 
a right of way which is not an apparent 
and continuous easement will pass under 
Cl (f), BisementSjAct, in case of parti¬ 
tion of properties but it is open to tb® 
remark that in this decision the appli¬ 
cability of-Cl. (f) has not been con¬ 
sidered. 

In Daroga Lai v. Devi Lai (7), it was 

hold that an easement of necessity can 
only arise when the property cannot 
be used at all.without the easement., 
and nob whore tho easement is merely 
necessary to the reasonable enjoyment 
of the property. 

Boferenco has been made by th& 
learned Advocate-General for thereS' 
pondent to the decision in U/mrH'Sur- 
nolcar v. Dolouri Chunder Thak^^yf* 
Kadambini Debi v. Kali Kumar Sajdar 

(S) and Purnendu Narain 
jendra Narain Roy (9), at 293. As th 
Easements Act is nob applicable to Ue - 
cutta, the learned Judges of the Oalcut ^ 
High Court were nob bound by ao/ 
statutory definition or any statutory 
provisions and they were at liberty 
follow the trend of the English dec 
sioDS which as we shall point . 

■practically gave a right of way too g 
nob of absolute necessity in respect os 
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continuous proparbios in tho case of woll 
'fovmoil and uieballed roads. 

In Oharii S«r;io/var v. Dolouri Chun- 
der Thakyor ((>), blie land held by fciio 
^plaintilT and the doiondant on{*inally 
•i)elongod to tho same owner. A path 
had beon made by tho original owner. 
The District Judge was of opinion that 
^;he case fell under S. 20, Lim. Act, and 
that the defendant had not proved 20 
■years’ peaceable, open and uninborrup- 
■ted exercise of tho right of way. Tho 
High Court was of opinion that the 
<Ji3e[netib may be acquired not only 
-under S. 26, Gim. Act, bub by virtue of 
the presumed grant. In their view the 
cright of way may pass a quasi easement. 

The learned Judges observed ; 

■■ This implied grant might arise in ono of 
two ways (l) to use tho path and gh.ab might ho 
absohifeoly ujcessary to the cnjoyracut of thf' 
•defoadaut's tonomeat. in which case, thoro 
would 1)3 an easement of necessity; (ii) the use 
•of tho path and ghat, though not absolutely 
necessary to the onjoymjut of the defendant’s 
<;eu3m9n't, might bs n:c:-s3ary for its enjoyment 
an the state in which it was at tho time of 
'Severance and in this case’ if tho easement 
wore apparent and continuous’ there would bo 
rt presumption that it passed with the defon¬ 
dant’s tanemont. This -lattor case is discus- 
uod in the boohs under tho principle of the 
disposition of tho owner of two tenements 
•^destination du pore do famillc) : soo Gala on 
•iSasomonts, Rdn. 5, pp. 96, 07 and the follow* 
f.Dg pages, and as to tight of way, p. 103 
noto, p. 121, note and v. Carter (10. 

tL'hia principle is just and fair and accords 
with common sense. It is in consonance with 
tho rulo of justice, equitys and good conscl- 
once, which must guide tho Courts in the 
absence of positive direction by the legisla¬ 
ture.” 

So far as tlio passage in Gale cited is 
•concerned, the passing of easements on 
the analogy of the principle of destina¬ 
tion du pere de famillo was disapproved 
of by Lord Westbury in the case of 
Sheffield V. Crou-w (LI) which was de¬ 
cided'. n 1864. After referring to Gale 
on Easements the learned Lord observes: 

’‘But this comparison of tho disposition of 
^bo owner ol two tenemsuts to tho destination 
du pots do famillo is a mero faoeifal analogy, 
from which rules of law ought not to be de- 
«ived.” 

Moreover in the Charu Surnokar v. 
Dulouri Chunder Thakoor (6) the lear¬ 
ned Judges themselves point out that 
the principle of justice, equity and good 
conscience on whicii they purported to 
act can only be applicable in the ab- 

.(10/ [1857] l lI.'&ir9l6'^5”NV. £ B71 = 26 
L.J. Kx. 358. 
ill) 4 De. G. J. & 9.185. 


sonco of positive direction ))y tho legis¬ 
lature. And under S. 5, E i'-'oments Act 
it is clear that a right of way is not 
an apparent and continuous easoinonb. 

In Ram Xarni:i Shaha v. IXnniila 
Kanta Shaha (12), tho suit related to 
a right of way. Thoro were two pro¬ 
perties which originally belonged !o b!ie 
same owner hut sul»soqnont!v thoro was 
a scveranco, the plaintill loiug entitled 
to one portion and tlio defendant to an- 
other ]'orfcIon. It was hold that iinphea- 
biou of a grant of oasemenc upon tho 
Severance of a tonoincnt mav extend to 


a way but that it will do so only wlicre 
there has been some pormanonte In the 
adaptation of the tenement from which 
continuity could be inferred. Tho lear¬ 
ned Judges in dealing with the conten¬ 
tion based on the decision in tho Charu 
Surnokar v. Duhuri Oliunder Thakoor 
observed (G) t 

“Wo .aro, however, of oniaion th.\t the con- 
tentiou is not sound, nuJ th\t tho enso cicod 
is distinguishable from tho pr.-sent. The pra- 
sumpsiou in fiivour of the grant of iin onscmont 
upon the SjvoiMUoe of a heritage tv its own^'C 
into two or more pacts arises pci m-irily with 
reference ouly to continuous aud apparout 
easomeuts ; and a way is evidently neither a 
continuous nor always an app.xreat easement. 

“It is true tli.it in certain cases referred to in 
test books on the subject : sec G.ile on Ease¬ 
ments, Ed. 6, pp. ]08tol28aud Goddard on 
E-asements, Edu, . 5 , pp. 171 to 186 , implication 
of a grant of au oasoment, upon tbe sei'Vr.iuco 
of a tenomont, has been hold to extend, under 
certain circumstances, to a way but that is 
so only where there has becu sorao permanonce 
in the adaptation of the tenemonf from which 
continuity could be inferred. In other words 
the exboution of the rule cm held good, if at 
all' only in the case of a formed road to uso 
the language of Lord Justice I'ry iu Thninat v. 
Oioer (13). made over an alleged servient teno- 
juent. to and (or the appareut use of the domi- 
nent tenomont.” 


Thou the learned Judges say that in 
tliat case nob only is there no finding 
of fact that there has been any such 


permanence of adaptation, any sucli 
formed road, but there was no case of 
an implied grant suggested in tho plaint 
or issues. We may point out that tho 
learned Judges refer to Gale op Ease¬ 
ments and are guarded jn stating tliat 
the rule can hold good if at all, only in 
the case of ‘a formed road’. They do 
nob decide that in the case of ‘a formed 
road’ the easement can bo said to bo 
an apparent and continuous easement. 

'(12)'ll899r26''(Jal’ 311. 

(13) tl83Sj iO Q. B. D. 225 = 57 L. J. Q. B. 

198=.52 J. I'. 516 = 36 W. B. 440 = 58 
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Thoio is anoUiei- case at p. 516 in the 
same volume (26 Ca'.} Ka'lambini Deli 
Kali Kumar Ilahlar {Q). But that 
relates to a right of passage of light 
and air on partition of a family dwell¬ 
ing house. The learned Judges there 
]ioint out that there being no enactment 
ot the legislature applicable to the case 
in question, the question will have to 
he decided and answered with reference 
to the principle of justice, equity, and 
good conscience and they think that the 
rule of English Law of an implied 
grant of easement on severance of tene¬ 
ments is in accordance with the prin¬ 
ciple of justice, equity and good con¬ 
science and should ho followed. Hero 
again wo may point out that if the 
Easements Act were applicable there 
could be no question of contravening its 
provisions by the application of the 
principle of justice, equity and good 
conscience. 

In Purnendra Narain Hon v. Dwi- 
jendra Narain Roij (9), a dispute arose 
as to a right of way on partition of pro¬ 
perty between brothers. The District 
Munsiff decided against the right of 
way in as much as it was not an ease¬ 
ment of necessity. This judgment was 
confirmed by the District Judge. In 
dealing with the right of way Moo- 
kerjee, J., after stating that the res¬ 
pondent’s vakil was not prepared to 
contend that there was an implied re¬ 
servation at the time of the change 
observed : 

“la the first place, it is doubtful, according 
to the finding of the learned District Judge, 
whether tb re was at the time of the partition 
and exchange an existing right of way, at any 
rate, there was none which bad been used for 
any length of time : and clearly, as the Rlun- 
sif finds (which finding does not appear to 
have been challenged before the District 
Judge), whatever may there might have been, 
was not a formed or metalled road but an un* 
defined track." 

It is argued from these observations 
that if there was a formed and metal¬ 
led way that would pass as an ease¬ 
ment. We do nob think that this case 
takes us any farther than Kadambini 
Debt V. Kali Kumar Haidar (8). 

Reference has been made to Hanchor- 
das Amthabkai v. Maneklal Gordhan- 
dass (14). We may point out that this 
case was before the Easements Aot was 
made applicable to the Bombay Pre¬ 
sidency _ 


It is argued by the learned Advocate 
General^ for the respondent that the 
distinction between apparent and con¬ 
tinuous and non-apparent and disconti¬ 
nuous easements is one which is- 
known to the English as well as 
the Indian Daw, that in determining 
whether an easement would pass 
under the Easements Act as regards 
a right of way, the English Law before 
the passing of the Act was that in the 
case of a formed road it was treated as 
a continuous easement, that the sub¬ 
sequent development of the English Law 
made it clear that an easement was hel(£ 
to exist when there was a formed road! 
though it was not strictly a continuoas 
easement and that in interpreting thei 
Easements Act it would be relevant to 
refer to the English decisions on tho 
subject and to apply those decisions to- 
cases where such a right is claimed in 
India. It is pointed out that in 
case of an easement of necessity it has 
been held that the law in India an$ 
England is the same and English deci¬ 
sions have been referred to. 

It seems to us that where the law j 
has been codifined we are bound by the: 
Code and it is not permissible for us to 
refer to the English Law on the subject 
where the provisions of the Code are 
clear for the purpose of not giving the 
words of the Code their plain meaning. 
We may in this connexion refer to thef 
decision of their Lordships of thfl Privy 
Council in Narendranath Sircar y. 
Kamal Basini Dasi (15) where their 
Lordships condemned the course tak®® 
by the Subordinate Judge who 
all on a consideration of the Bngh^® 
case law and the opinion of the tex - 
writers determined what the la^ 
England was at the date of the Succes¬ 
sion Act and then construed the Succes¬ 
sion Act on the lines that it was not in¬ 
tended by the legislature to alter i'b® 
law in India by departing from the law; 
of England. Their Lordships refer o 
the observations of Lord Herschell 
the. Bank of England v. Faj/f***'*® ' 

with approval. 


We may also in this connexion 


refer 



to Hama Nandi Kuar v. Kalawat*' 

(15) [18961 23 0*1, 563=23 I. ^ 

663 (P.O.). _ _ iJB—55 

(16) [1891] A. 0. 107=60 L. J. Q. ^ 

J. P. 676=39 W. B. 657=64 L. T-5B3. 


(14) [1893] 17 Bom. 648. 
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Kuar (17) and Mohamed Syedol Ariffin 
V. Yeoh (18). 

In Eama Nandi v. Kalatcati Kuer (17) 
their Lordships of the Privy Council, 
after referring to the divergence of opi¬ 
nion in the Courts in India as regards 
the law and procedure governing cases 
for revocation of probate owing in part 
to the introduction into Indian practice 
of the difference in English Law bet¬ 
ween the grant of probate in common 
form and probate in solemn form, 
observed : 

*'It is worse than unprofitable to consider 
how far, if at all, that distinction has been 
incorporated into Indian Law. It has often 
been pointed out by this Board that where 
there is a positive enactment of Indian legis¬ 
lature the proper course is to examine the 
language of that Statute and to ascertain its 
proper meaning, uninfluenced by a&y consi¬ 
deration derived from the previous state of the 
law or of the English Law upon which it may 
be founded." 

In Mahomed Syedol Ariffin v. Yeoh (18) 
the question turned on the construction 
of S. 32, sub-S. 5 of the Straits Settle¬ 
ments Ordinance 3 of 1893 which cor¬ 
responds to the Evidence Act 1 of 1872. 
The Courts below excluded evidence of 
an entry made as regards the date of 
defendant’s birth by bis deceased father 
in a book in which he made similar 
entries with regard to the family. Their 
Lordships of the Privy Council after re¬ 
ferring to the decisions under the Evi¬ 
dence Act and the fact that such evi¬ 
dence is admissible observed : 

"The Courtis below have, however, dccliued 
to accept this principle. They proceed upon 
two grounds. In the first place they think 
that the rule with regard to hearsay evidence 
adopted in the English case of Haines v. 

(19) should bo followed in the Straits 
Settlements, and that that rule is not v.iriod 
by the clause just cited from the Evidence 
Ordinance. And in the second place they hold 
that the illustration given in the statute docs 
not in fact illustrate the section. On the first 
point the view of their Lordships is that the 
rule and principle of the Colony must be ac¬ 
cepted as it is found on its own Evidence Ordi¬ 
nance, and that the acceptance of a rule or 
principle adopted in or derived from English 
Law is not permissible if thereby the true and 
actual moaning of the statute under construc¬ 
tion be varied, or denied effect." 

Their Lordships hold that illustrations 
appended to sections of a statute should 
be accepted as being of relevance and 

(17) A. I. B. 1928 P. 0. 2=7 Pat. 221=551. A. 

18 (P.O.). 

(18) A. I. R. 1910 P. 0. 242=43 I. A. 256 (P.C.). 

(19) [1885] 13 Q. B. D. 818=53 L. 3. Q. B. 

621=48 J. P. 766=83 W. R. 99=51 L. 

T. 646, 


value in construing the text and should 
be rejected as repugnant to the section 
only as the last resort of construction. 

Where the provisions of an Indian 
enactment follow the provisions of an 
English enactment or a well settled rule 
of English Law or where the meaning 
of certain expressions and their legal 
import are not clear, no doubt reference 
to English authorities becomes useful 
and often necessary. 

Eash Behary v. Nritya Gopal Nundy 
(20) applies to this class of cases. In 
that case the question was as to the 
meaning of the word "refusal” in S. 39, 
Contract Act, and it was held that 
though the English Law did not govern 
the case, the views of eminent English 
Judges on the meaning of the word 
"refusal” may well be considered. 

Reference has been made to the Eng¬ 
lish decisions on the subject of right of 
way. In this connexion we may refer 
to the case law in England as it stood 
in 1982 when the Easements .Act was 
passed. 

In Glane v. Harding (21) which was 
decided in 1857 the facts so far as they 
are material for the purpose of this ap¬ 
peal were these: A land which originally 
belonged to the Crown was leased to 
one Merrick for building purposes on 
certain terms as to the nature of the 
building. One of the terms was that 
when he built the houses according to 
the plan, a separate lease of each house 
was to be granted to him or to his as¬ 
signs for 80 years at such rent as the 
Commissioners of Woods and Forests 
would agree upon. Merrick built houses 
in Bainbridge Street, and New Oxford 
Street and there was a way connecting 
the two blocks of houses. Merrick mort- 
gaged his interest in the whole of the 
premises to certain parties and assigned 
them to the defendant, He then blocked 
up both the entrances. The question 
w’as whether the plaintiff was entitled 
to the right of way. Bramwell B in 
dealing with the right of way claimed 
observed : 

"The plaintiff’s title was derived from the 
lease, and unless the lease granted the right of 
way it did not exist. It did not grant the 
right In terms, and the only way in which it 
could grant it was, that the condition of the 
premises at the time when the lease wag 
granted, showed, that it was intended that the 
right of _way_ should ba exerci sed upon the 

(20) [1906] 33 Cal. 477 =8 0. L. J. 2i9. 

(21) [1857J L. J. Ex. 283. 
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il>riiir-i[>l'‘ of 1 iw I b.ivo a Iv'-'i'lcd to that Lv tbo 
hr.i .ti i f th ' t-.(5omoii‘3 originally bold in 
Oil' o-.vcr^bip, a of way to a p'.rticuhr 

('■.iiror gf; wo iM, a.^ an apparent and con- 
liiuioiid i‘ i'’. piSi to tlie owiitri and occu* 
piji':' of b th of biiem. Bub I thiiilc that tlu 
way ill CjiiO'^ion w ;p n )5 a conthmous and ap- 
; iT'n'- ;'.s •':! jnt within that priiiciplo of law; 
nnl Ih'r.;:.')!-) 1 arrivo at tli-> concluf-ion tlub 
t’jor.’ wia no evidouce of the right of way 
all' g'id in this ca?’.!.” 

Jn rthi-.:iiton v. Girii^ n (-2) which 
was (lecifletl in ISCO tho pluntiiil' claimol 
a of way ovor tho land of tho clo- 


I'endanfc. Tho facts as set out in tho 
ropovfc are that a certain land lying 
partly in ono jiarish and partly iu an¬ 
other parish holougcd in 1S20 to two 
/orsons each i;oing entitlod in B to 
an un'liviile.l lialf. A right of way 
existed in B from a farm, part of this 
property, across certain lands to another 
farm on the said proporty. Tho right 
of way had for many years been used by 
the occupiers of both tho farms. In 
1820 one of tho co-ownors conveyed his 
undivided half in ono parish with all 
the rights, members, oasemonts and ap¬ 
purtenances. Tho otljer co-owner also 
convoyed his undivided moiety. The 
<leo.l contained no express reservation 
of the right of way to cither party. 
Theu the plaintiff in this action and tho 
juevious occupiers of the farm used the 
right of w'ay from 1820 to 1809 but were 
obstructed liy tlio defendant who was 
then tho occupier of the other farm. It 
was held that the plaintiff could not 
tocovev the right of way not passing 
under the deod of jiartition aud not 
bei ng an apparent and continuous ease* 
ment necessarily passing upon the sever¬ 
ance of the property, as incident to the 
separate enjoyment of the portion 
severed. 

At the trial Williams, J., nonsuited 
the plaintiff even tliough the jury found 
that tho occupiers of the farm claimed 
by the plaintiff had enjoyed the way as 
of fact up to and before the deed of 
partition and that the way had been 
enjoyed for 20 years since the partition 
deed up to the time of the obstruction. 

A rule was obtained. It was argued 
that the way had been constantly and 
regularly used up to the time of parti¬ 
tion, that it was known and apparent to 
both the parties to tho partition and 
that complete enjoyment of the portion 
of the property in the o ccupation of the 

<92) [18G0] 121 E. R. 233. . 


plaintiff could not then, aud cannot now 
be had without it. 

Wightman, -J., was of opinion that it 
was not an easement of necessity. 

Crompton, J., agreed with Wight* 
man, J., aud observed ; 

“la fcho pt'.'Seub caso the pvrSiea havo not 
used apt words la bho deed to exprass an inkan* 
tio'n to piss tho way in disputg, and tbo general 
word.s which follow th: description of the pro¬ 
perty iuteudod to be convoyed do not add to or 
altor tho-provious words of conveyance. It is 
said that this was passed, as being an apparont 
and continuous easement. Tharo may be a 
class of casements of that kind, such as the 
U 60 of drains or sewers, the right to which 
must piss, when tho property is soversd, as 
part of the necessary onjoymeut of the severed 
property. But this vray is not such an case* 
ment, It would bo a dangerous innovationif 
tho jury were allowed to ho asked to say, from 
the nature of a road, whether tho parbioe in¬ 
tended, the right of using it to pass. It may, 
besides, be naturally suppo.'jed to bavo been the 
intention of tbo parties, that, on tho p.artition 
of tbo proporty, all ways not iucidoat to the 
separate onjoymeut of each of the severed po^ 
tious should cease.” 

In Laiujlcij v. llammon (23) which 
was doeiJoff in 18G3 a question arose as 
to a right of \vay. * In that case a lessee 
surrendered to liis lessor a part of the de¬ 
mised premises "together with all ways 
etc. therewith now used, occupied and 
enjoyed” with a proviso that the defen¬ 
dant sliould fence off the premises sur¬ 
rendered from those still occupied by the 
lessee. There had been always unity 
of seisin and occupation of tlio whole 
farm yard and the roadway had 
made and used by former occupiers o 
the yard and by the present lessee for 
the convenience of carting heavy losds 
to and from tho yard and the fs*"® 
buildings. There was, however, no e^s' 
ing approach to the premises 
dered from the defendant’s land, 
question arose as to the right of 
roadway as a means of access J® ^ . 
surrendered premises. It was heldt a 
no right to use the roadway as a 
of access to the surrendered 
passed to the defendant. ’ 

was of opinion that by a grant of ho 
ditamenbs with all "ways herewith no 
used and occupied and enjoyed : 

“bhosa w.iys only passed which had ® ,i 
former period be:n used as of right the 

In connexion with this roadway r 
well B observed : \ from» 

“Suppose a houss to stand iMyar , . 

highway, and to bo approa ched by a _ — 

(^rUWl Ex. 161=:87 L. J. Bs- 
W. R. 937=13 L. T. 853. 



1930 


NAliiVAliA Ga.ia1'Atiiia,tx; V. Ja>!aki Kathayyammaii Madras C17 


ning along Iho siilo of a Hold, usod (or uo other 
U'.uiioso, but oQly {onced oti, from tho field 
which I assume to bo the i>ropirty o( the owm.r 
of the house. 1 should wish for time to coq- 
eidoc before doiidiug that on the conveyance 
of the house tUc right to uso that road not be¬ 
ing a wav of nec'ssity. would not pass under 
such sYords as tbcsv The ground on which I 
think this rule ought to bo discharpd is that 
there is hero really no dolinito road. 

In Watts V. Kchon (2i). which was 
aecidod in 1S71 fcho oasemeiU claimod 
Nvas an oasemont to tho use of a drain. 

It appears from tiie facts that the plain¬ 
tiff and the defenaanfc were tho owners 
and occupiers of two adjoining plopor- 
ties which up to ISG3 belonged co a 
•single O'.vnor. In that year tlio ownoi 
convoyed to the plaintitl the prenQiso?* 
ill x'Gspect of which tho easements were 
claimed. The premises were conveyed 
together with all roads, ways, waters, 
water courses, rights, privileges, advant¬ 
ages and appurtenances whatsoever to 
the same hereditaments and premises 
belonging or appertaining, or with tho 
•same or any part bhorsof, held, used, en¬ 
joyed or reputed as part thereof or ap¬ 
purtenant thereto. Some months after 
Che first conveyance the owner conveyed 
to tho predecessors of the defendant the 
property over which tlie easements were 
•claimod. There was an artificial water- 
<‘ 0 ur 3 e which was originally made for 
the express purpose of supplying the 
cattle sheds with water and was made 
by tho owner of both properties. Hiero 
^as also a carriage way between two 
points a few yards from each other and 
this way used as a way for bringing 

carts from point A to point B. The de- 
-fendant obstructed the way alleging that 
the right of way was only a right of 

footway. , ,, L. 11.1 

The Master of the Rolls held that the 

•plaintiff proved the riglit to the carriage 
way but dismissed the bill so far as it 
(related to the right of water. 

In the course of the argument Mcl- 
lish.UJ. and James, L.J. were of opinion 
that Pyar v. Carter was good law in 
■spite of Lord Westbury’s disapproval 

,of it. 

During the course of the argument 

Mellish, L. J. remarked: 

a man walha over his own land in a 

.nortiSuar direction ho is not using anything, 
lift is m^lv RoiuE whoto he pleases on his own 
ito^Sv^jMu there is a structure erected 
for a putpoarc^noctod \?ithji^certaii^ parfr of 

^laiT U81JJ G Cb. 16t>7=40 L. j. Ch. l‘ic=19 
W. R. 833=21 L. T. 200. 


hispvop'rtv, the cafo is quite difici-out. 1 am 
not svtibliod tint if a man coJsU-u..-.s a piyod . 
ro.id ovoi* o\\' oC Iii?' lioMu to his Lon%! s^^r ly 
with a view t*. tbo cunv^niiout oct‘ui>!.i.i‘'U 
the hon.se, a ripht- tu iiso that road \v<uM not. 
pass if he sold tho housj sopar.atoly Ir.du tho 

fiol.l." . .Ml 

This was an obs'jivation made by Mcl- 
lish. L. J., in tlio cuiirsc of the arginnouL 
and roliaiico is ['laced ui-on tlieru by the 
learned Advocate Gcncial for tho res¬ 
pondent as being a decision tiiat a javod 
road although it is not continuous 
would Still pass even though it is nuL an 

easement of uocessity. 

In this judgment Mellish L.-L rofeiiod 
with approval to Polden v. liaUara, 

(25) at p. iGl. and observed : 

In Di'ldtn DasUviI, E.irlo, C. 3.. dchveciOo 
the .unanimous judgment of tho Lxebequor 

‘•I’horo is a distinction-batween easamonts 
such as a right of way. or easoments “socl from 
tiiui to time and casements of ncea^sdi, or 
continuous cas.monts. The cases rccogm/yj 
this distinction, and it is clear law that upon 
a sevijvaiico of tenemeats oasemeuts u.,od as o. 
u-cossity or in thoir naturo coDtmuous. will 
p .8 hv mplication of law, without any words 
of graut; hut with r-gird to c.asonvn.ts winch 
aroused from So timj only, tbev do no, pass, 
unless tho owner by appropriak- 
shows an intoution that they should p ss 
Theu tho learned Lord Justice observes chat m 
that case Che eisement was iu its nature conu 
uuous so far as tho water course was coucernod 
that tho water course was necessary for the 
use of tbo tenement conveyed, and tb-at no 
other supply of w.vter equally convenient or 
equally pure qould have been obtained. 

We do not tbiuk that this case can 
be said to be a decision on the question 
that a paved road was a continuous 

easement. -n „ 

It thus appears that avhon the r.aso- 

ments Act was passed, tho Knglish doci- 
sioDS had not established clearly that 
a formed and metalled road was or may 
be treated as a continuous easement and 
it cannot be said that the Easements 
•\ct simply codified what was the law 
in England. It is no doubt true as con¬ 
tended by tho Advocate ^ 

respondent that tho framers of the Ease- 
ments Act profeired to fol ow the ruling 
in Pycr v. Carfrr (lO)which was referred 
to with approval by Mellish, K J., in 
Watts y. EWsoji (24), to the ruling in 

Whceldony.BurrowsW^). 

In Pyerv. Carter (10) it was hold 
that where the owner of two or more 


“(25) [1800] IQ. B. T). m=1 B. & 8. 130=14 
^ W. R. 10B=35 L. J. B. 92=13 L. T. 441. 
f«Gl (1880] 12 Cb.jD. 31=43 L. J. Ch. 855=-28 
W. a. 106=11 L. T. 327. 
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a-Iioininf: none of them to a 
purchi-v :. a },o',so was entitled t) 
th'J boiielii and v/a^ .subject to the })ur- 
don ol a.'l ’‘•^'s'w'ii.^dnins communicating 
v.-itn inoo.t.hoi- house without anv ev! 
press rcmrvition by the grantor for 

Cuati 

in (20), it was 

i>-Utliattne case of a grantor express 

10 .ovation was necessary with certain 

exceptions as m the case of ways of 

01 paito atonement all those conti- 
nious and apparent oasoments over the 
ofchei pait oj the tenement which are 

ncce.ssaiy for the enjoyment of the part 
"i.li "OiilO pass as a general rule. 

TH Id' "' 

CO, o (26), and the ex- 

gj 0 , In. r “ f ^ 

T is „ j“dgn>ent. 

Ihis departiuo from the English Law 
tho'^nj] “f°u opinion load to 

made should 

® “‘ide as regard? apparent and conti 

iiuous easements in dealing with S 13 

basements Act. 

So far as the case law in England 

ments'^ Ae? ■“ of the Ease- 

ments Act IS concerned, the trend of 

n etall f “ formed and 

con tno„s° °f »PP«oot and 

(29) and''’ i 

UJJ and Aldridge v. Wright (27) But 

pe are of opinion that having regard to ‘ 

is °^*=he Easements Act it ‘ 

IS no open to us to follow the English 

tallpd Ti fk ^ ^ formed and me¬ 

talled pathway would be an apparent s 

and continuous easement for the pLpose ^ 

01 determining the ri^?h^o rsf ^ 

under S 13 n ^ ^ 

\v ; ■ Easements Act. « 

nn)^ ? n *=*16 plaintiff is 1 

as an et r'’'’ 

an easement of necessity and not 6' 

menf ft" ‘‘'’‘’"“^^”'1 continuous ease- “i 
ment it would not pass under the pro- e< 

iv.smns of S. 13, Cl. (f), Easements Act. w 

Court *=*^6 decree of the lower ^1 

with the plaintiff:s suit a 

With costs throughout. sa 

P.R.S./j.m. _ Decree reversed. la 

“j^ni929]TK:B:il7^- hi 

(28) [1888] 37 Oh. D. 490=57 L J Ch 91^ “ 

, 86 W. K. 155=58 L T 2G5 ’ 

'^9) [1912] 1 w. K. lea! • 

n «% 
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Beasley, C. J. and Cdrgenven, J, 
Cngunipati 5tt66areiia'-AppeI]ant. 

»*• 

Appeal No. 233 of 1928, Decided on 
U27 in Original Pet. No. i of 1927 

necewaTilv f '‘i?® claimant is not requirea 

writing » 

Ion„ aa he makes a claim for compensation. 

(b) Land AcquisiHon Act, S. 9 f2)-Va^lufr 
A® claimed, 

should *3 that there 

which states m rupees the value the claimant 
places upon his property, and where there i»» 

provisioas of8.9(2) 

A I R^?(ior^r complied with; 

401, Ref. [P 620 03] 

(cj Land Acquisition Act, S. 9 2 )-Mtte- 

na supplied by claimant can be used by 

Co lector m arriving at true value of Jand- 

i,‘ •6*:h supply does not amount torecogni' 

tJon of claim. 

out the true valufr 
the Und and with this view there is no ob* 
jectionto his using any material, even when 
Jt may be supplied by the applicant, without 


; Jt may be supplied by the appli:knt, without 

*bc implioation that he has reoog* 
nized that a claim as required by the 4ot baa 

[P 621 C li 

J —Every Court 

®n<l Quati-judicial officer has power to ad¬ 
journ. 

every officer exercisiug 
quasi-judicial functions has an inherent power 

to grant an adjournment. [P 62 l 0 lJ 

P. Somasundaram—toT Appellant 

Government Pleader—lov Respondent 
Beasley, C. J.— The appellant waa 
served with a notice under S. 9. Land 
Acquisition Act (1 of 1894} Bx. A. 
The date upon which he was called 
upon to appear was 21st Septenib®*^ 
1926. According to the Land Acquisi¬ 
tion Officer the appellant did not appear 
on 21st September. According to the 
appellant he did not appear but appear¬ 
ed late and the Land Acquisition Officer 
was angry with him but nevertheless 
allowed him to make his claim orally at 
a later date and allowed him to file two 
sale-deeds in respect of land close by the 
land under acquisition. On 1st Decem¬ 
ber the Land Acquisition Officer made 
his award and in that award he com¬ 
menced by stating: 

‘The landowner did not turn up and maho 
claim in response to the notice issued 
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under Ss. 9 and 10 of the Act, He, however, 
filed copies of sale-deeds which give a rate of 
Rs. 2,400 and Rs. 2,450 an acre,*’ 

and then he proceeded to deal with 
those sales and show how those lands 
were distinguishable from the land com¬ 
prised in the award and he eventually 
valued the land under acquisition at 
Ks. 1,800 per acre and awarded compen¬ 
sation accordingly with 15 per cent al¬ 
lowance extra under the Act. The ap¬ 
pellant was dissatisfied with this award 
and requested the Land Acquisition 
Officer to refer the case to the Court. It 
was accordingly referred by him to the 
Subordinate Judge of Eajahmundry on 
27th January 1927. In that letter of 
reference the Land Acquisition Offi¬ 
cer stated that the landowner did not 
turn up on the date of hearing fixed for 
enquiry and hence the amount of com¬ 
pensation awarded need not be enhan¬ 
ced under S. 25 (2) of the Act. 

It is quite clear that under S. 25 (2) 
of the Act if the applicant, the appel¬ 
lant in this case, has omitted without 
sufficient reason (to be allowed by the 
Judge) to make a claim the amount 
awarded by the Court is in no case to 
exceed the amount awarded by the Col¬ 
lector; and, therefore, the point for con- 
sidoration by the learned Subordinate 
Judge was whether the appellant had 
made any claim for compensation. It is 
argued here’by Mr.’Somasundaram on be 
half of the appellant that the appellant 
did make a claim. First of all, he con¬ 
tends that the evidence of the appellant 
is to be accepted on this point, namely, 
that theLand Acquisition Officer gave him 
adjournment and that he made a claim 
and supported it by the filing of these 
two sale-deeds already referred to. Ad- 
mittedly two sale-deeds were filed be¬ 
cause they were considered by the Land 
Acquisition Officer and are dealt with 
by him in bis award. But the Subordi¬ 
nate Judge after hearing 'evidence on 
Che point has not accepted the appel¬ 
lant’s evidence that he made any claim. 
He regards his evidence as most impro¬ 
bable. 

This case can be considered in two 
views: viz.{l) that the appellant did not 
turn up on 2l8t September or turned up 
too late but nevertheless the Land Acqui¬ 
sition Officer said that he might bring 
forward his claim at a later date and 
that the applicant made a claim for com¬ 


pensation and as evidence of his claim 
produced these two sale-deeds, or (2) that 
having failed to turn up on 21st Sep¬ 
tember, the Land Acquisition OlVicer 
nevertheless allowed him to file the two 
sale-deeds. In the former alternative, 

I am of the view that the provisions of 
S. 9 (2) of the Act would have been com¬ 
plied with because the claimant is not 
required necessarily to make his claim in 
writing so long as 'he makes a claim for; 
compensation and it is in the discretion 
of the Land Acquisition Officer to grant, 
him an adjournment. Supposing he does 
not make a claim on the first clay, the 
Land Acquisition Officer can, if he choo¬ 
ses, adjourn the hearing and allow him 
to make a claim and in support of this 
view we were referred to the decision of 
the Punjab Chief Court in Secy, of State 
V. Sohan Lai (1). In that case the 
claimant did not put in a claim on the 
appointed date but subsequently put in 
a written claim and it was held by the 
Punjab Chief Court that that was a 
sufficient compliance with the .\ct. 

But in this case there is no written 
claim at all and we merely have the 
evidence of the claimant himself that he 
made a claim and that evidence has not 
been accepted by the learned Subordi¬ 
nate Judge; and we see no reason for 
disagreeing with the view he has taken 
with regard to that evidence. The case 
therefore is this that the claimant made 
no claim at all. He did not appear on 
the appointed day and, therefore, under 
the Act, the Land Acquisition Officer 
had to use the best judgment he could 
and make bis award in the absence of 
any claim. The more fact of his having 
considered the two sale-deeds does not 
justify the argument that he must be 
held to have treated the amounts there- 
in as the valuation placed upon the land 
by the claimant. It was bis duty to 
make use of all the information avail- 
able. Having made such an a\yard it 
was nob open to the Court to make any 
award in excess of the amount awarded 
by the Land Acquisition Officer. Bub we 
are asked to say that the filing ol the 
sale-deeds amounted to making a claim 
for the amount which the sale-deeds 
show that the adjoining lands were sold 
for, namely, in the one case Rs* 2,400' 
and in the other Rs. 2,450 per acre and 

(1) [1918]60P. B. 1918=44 I. C. 883=70 P. 
W. R. 1918. 
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iL is c iiiDoiilol binbt'ii!; is a suiVi'iienu 
'•O'lii'liint'Q wifcli th'j provisions of 
3. ‘J (ij \viiioh is as follows: 

“ siiill sS.xt'i 111' pirbioiil.’.rs 

of tie' liMi PS uoc.lol au-^ -li.ill rj-jitiraall 
}; r- . I- i:i*oi'es:?d tli’V to a-p.''?ir p^r- 

jonaiiv'-r I'■ aiji.-ot bjforo the Coli^icvor a": a 
titr.ji'il plwj thcroiii m-.'Utioiicl (■tuch tiai' 
•iK't i. i.i4''iiii’-t'thin 1 ')'iiys the'lati'of 

p’l l!<-i:ioaof no'nc.') to sti'e t'lo nit-iu'; 
of thoii.- f'op'-'tiva inti-resl-s In Mi-' linl iivl the 
ani innt' an'l pircicnl irs of their claims to coin- 
pen-iatiuii for sncIi iiitir’sts end their objcj- 
tioiis to tile musiiromonts nude under S. 8 . 
The C ) 1 ! ctor nuy in anv case rofjuiro such 
bt.ttoMon- to he nude in writing aal signed by 
the pti'iy or bis at;on‘.'’ 


Jn tliis cxso tho claimant was not re¬ 
quire 1 in the notico to raalje any state- 
luetib in wribin" hut; wo are satishod 

that he did nob lilio bo make anv stabs- 

• 

'mont onllv. lie placed no spseilic value 
upon the land, lie did not state the na¬ 
ture of his interest in the land bub lusra- 
ly contented himself with putting In 
the salo-clecds. Does that justify us in 
drawing tho inference that the amount 
sob out in tho sale-deeds was the amount 
which ha was claiming in respect of tlie 
land which was under acquisition '? I 
Jim of the opinion that it is not open to 
ais to do that because S. 20 (l) says: 

“ ^Yhon the applicaut his made a claim to 
oompjnsation pursiiaii; to any notico given 
under S, 'J tho amount awirdod to him by the 
Cjoiu't shall not exceed th^ amount so claimed 
.or b3 less than tho amount awarded by tho 
•Colloct^r undir S. 11." 


The claimant has got to claim an 
amount. I am satisfied from a reading 
of that section and the other sections 
that a specific amount has got to be 
claimed. In these cases it is common 
I’or claimants in support of their claims 
to pub in sale-deeds many in number and 
varying groatly in the amounts of the 
purchase price. If no claim for specific 
amount is made, what amount is the 
'Court bo infer is claimed by the cUim- 
anb? It may be the bop purchase price 
oritmaybebhe lowest purchase price 
■or it may bo the average purchase price 
but no spociQc amount having been 
claimed if this contention is right it 
would bo open to a claimant after an 
award has been made by the Iiand Ac- 
•quisibion Officer or by the Collector to 
go to tho Court aud say: 

" Tho fimouQt awardod is less than the 
.amount which I really cliimjd. It is quite 
■true that tbo evidence shows that other lands 
were soil for certalu aiuounts but but my Teal 
•claim was for more than thca: amounts and I 


am entitled to an auhilcernGnt of the award 
m.ile liy the Laud Acquisitiou Officer." 

In my view, that conbenbioa is un¬ 
sound. What the Act does require U 
that there should be a specific claim, 
namely, a claim which states iu rupees 
the value the claimant places uponliis 
property; and there his been no such 
claim here and in my view, tbe provi¬ 
sions of S. 9 (2) of the Act have not 
beon complied with. This was the only 
point of importance which the learned 
Subordinate Judge had to consider and, 
disbelieving the evidence of the claim¬ 
ant, he came to t'.ie conclusion that no 
claim had been made and that, there¬ 
fore, it was not open to him to consider 
any enhancement of the award made by 
the Land Acquisition Oificer. I agree 
with him in his findings both on the 
facts and with regard te the law. The 
appeal must, therefore, be dismissed 
with costs. 

Curgenven, J. —I agree with my 
Lord aud have little further to add ex¬ 
cept bo point out that the fii^st point 
for determination” framed by the learn¬ 
ed Subordinate Judge, upon which this 
appeal has been preferred, does not 
really set out the scope of the case as it 
has been presented before us. Tha terms 
of that ** point ” were whether the ap¬ 
pellant appeared before the Labour 
OiBcer on the date fixed in the notiw 
served on him and if not whether he 
had Buflicieut reasons for the omission. 
I should preferably have so framed i 
as to refer expressly to the fcerin*® 
S. 25 (2) of the Act, namely, whethw 
the appellant omitted to make 
for compensation pursuant toany^ 
given under S. 9 and if so, wbetper 
had sufficient reason for the omis^' • 
The question for our determinatioo. 
my Lord has said, is whether 
appellant did amounted to ® . 

claim. There is certainly no 
that he made any claim on 2lst r 
tember. As regards what happens 
I8bh November when he file^ ' 
sale-deeds, he himself has^ state 
crosss-examination that he filo^ ® ® 
ment along with them. Bub 
does nob claim that tho statement c 
prised a precise claim to an anaonn 
compensation, and his allegation ® 
tradicted by the evidence fof the e 
nue Inspector, We must take it acc 
ingly that either the mere filing o 
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aalo-deeds constituted an implied claim 
or that no claim at all was made. It 
seems deal- to mo that according to the 
terms of S. 25 (l) a claim must embody 
a preoisQ amount claitnoQ because that 
subsection provides that tho amount 
awarded may not oxceod the amount so 
claimed. It may very well be, as deci¬ 
ded in Secy, of Slate v. Sohaii Lai ,1), 
that the mere circumstance tliat the 
claim was not made upon the date lUed 
,in the notice does not deprive the Col¬ 
lector of jurisdiction to entertain it. 
Every Court and every otlicer exercising 
jqusi-judicial (unctions has, I thiiih, an 
inherent power to grant an adjournment. 

Tho case more apposite to the present 
one is Orient Bank of Lidia v. Secy, of 
State (2), which dealt witii what was 
contended to ho a claim but wiiich was 
not in fact a legally suiVicient claim, 
preferred by the Bank in a land acqui¬ 
sition case. Thera too a sale-deed was 
filed and it was actually a sale-deed 
which includod the property acquired. 

I think, therefore, that it is an untena¬ 
ble position to take up hero that a claim 
ID accordance with ths toi'itis oi S. 9 (2) 
was pub in, noram I prepared to say 
that in accepting the sale-deeds and in 
appreciating the evidence which they 
afforded tho Collector waived tho neces¬ 
sity for such a claim, whether or nou 
he had jurisdiction to such a thing. 
Under S. II of tho Act he is to enquire 
into the objections, if any, and make his 
award of tho compensation which in his 
opinion should be allowed. There is 
never any question of such proceedings 
going by default. He must to tho best 
of his discretion, find out the true value 
,of the land and I can see no objection 
‘jbo his using any material, even when it 
may bo supplied by the applicant, witli- 
|out giving rise to tho implioation that 
he l as recognized that a claim as re¬ 
quired by the Act has been preferred. I 
agree accordingly that the appeal should 
be dismissed with costs. 


Rediji (Wallace, J.) Madras 02E 
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A. Venhata-ami Plaintiff— 


Appellant. 
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Appeal dismissed. 


(21 A. 1. B. 1920 L»h^ 40i=7 I^h. 416. 


Agaram Chrnga Jlcddi and ' h.ers 
Defendants 1 to 5 and 7 -Respondents. 

Second Appeal No. ICGO of H12S, De¬ 
cided on libh November 1922, against 
decree of Sul)-Iudge, Vellore, in .v. S. 
No. 7 L of 1920. 

(a) Record of-Rights-Mere regislry of 
land a 5 particular kind of poramboke crea¬ 
tes no vested rights in villagers. 

Tbo more registry o! land in a village .is a 
particular kind of poramboke cr-ates no vested 
right in tho villagers to hold it as such ag.iiusli 
Oovornm.'iit. Such registry implies no kiud of 
dedication or trust or any recognition of .» 
vested right or user. Tor, tbo classification Oi 
porairiboites, lucludiug ebannd, in villagoro* 
KUt’ra, is merely hy way of description and 
confer; no titKu\dfn./. A-iy}2 nf 
\ 1 l>. lUiS Mad. ;w. on. J’ 2 ] 

(b) Easements-Government is bound to 
supply water to wet fields-But ryots can¬ 
not claim any right against Government 

ioT it, . V ^ a 1 

Governmonb is no <loubt uouitcl to r>upply 

water to wet fields, but tho ryots b ivc no vested 

interest ia the maiotainaneo of any particular 

channels for their suppiv. The ryots cannot 

claim as agiinst Govoramont any right to tako' 

water to their fields by any particular ohanneh 

32 Mad. Ill; 34 M.LJ. 423, 

[P 623 C IJ 

T. Af. Krishnasu'amy Iyer and B. C* 
Seshachala lyei —for Appellant. 

T. B. Venkatarama SaUriar and K. 
E. Veiikatarama Iyer—for Rospondcufcs. 

Judgment.—Tbo original suit was 
for ejectmont of tho dofendants and for 
a poimanont injunction restraining tliom 
from interfering with the plaintiffs 
possession of tho suit land. Tho suit 
land is in tho ryobwari village of 
Machampatbu. It was registered in tho 
Govornmenb villago registers as channel 
poramboke. In 1922 it was transferroA 
by Government to assessed waste and 
assigned to the plaintiff on darkhasb.. 
The plaintiff alleges that he was pub m 
possession at tho time of the darkhasb 
and that the defendants subsequently 
trespassed on it and dug a channel in it. 
The defence was that tho darkhasb of 
what was channel poramboke was frau¬ 
dulent and invalid, and that the channel 
has been iu use all along for baking- 
water from the river Palar to Irrigate 
the defendant's lands. Tho trial Court 
held that the darkhasb was valid anA 
binding on the defendants and decreed-. 
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the {iLiiufcit't's r^nit. Tbo lower appel¬ 
late C:tui t in nob a very clear judgment 
has decided that the “ryots” have 
acnuiied a right to preserve the channel 
as a"ainst tiio Government, and that 
the grant on darkhist in derogation of 
tiie defendant’s rights is invalid. It 
thciofne dismissed the suit; and the 
plaititill appeals. 

Both the Courts agree that the allega¬ 
tion of fraud has not been made out. 
That part of the defendant’s case is 
therefore concluded and has not been 
agitated hero. The decision of the 
lower aiipoll.ite Court is Inscd on the 
consideration that because the land has 
been rogisberod all along as channel 
jiorainlioko and l)ecause the revenue 
authorities wlio inspected it in 1911 and 
other years, who say that the land was 
overgrown with prickly pears which the 
ryots said they would clear away, did 
not say that it had ceased to be a chan¬ 
nel or was entirely un6t to be used as 
such, it must have been registered at 
the resettlement in 1916 as channel 
poramboke because the ryots wanted it 
to he reserved for channel. The Sub¬ 
ordinate Judge concludes that the ryots 
have acquired a right as against Govern¬ 
ment to have the land reserved for a 
channel because the Government registry 
was a recognition of the fact that the 
ryots are entitled to make use of the 
land as channel. He admits that the 
channel is nob a recognised source of 
irrigation to any lands in the village 
but holds that the defendants have, 
what be calls a "customary right or a 
right by prescription" to make use of 
-the suit land as a channel. He also 
finds that the land has not been used as 
channel since 1903 when it was silted 
up by an overflow of the river Palar, 
'bub he decides that the non-user in the 
period between 1903 and the suit (1922) 
does not amount to an abandonment of 
the right of user. 

It is contended for the defendants 
■that this is a finding of fact nob to be 
canvassed in second appeal. It seems 
to me a mixed question of fact and law, 
and in any case, as the Subordinate 
Judge has based his finding entirely on 
the settlement registry of the land as 
channel, it appears to me that even if 
■the finding be taken to be one of fact, 
it rests upon no evidence. The mare 
vregistry of the land as poramboke is no 
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evidence which can be used for the pur- 
pose of establishing a case of immemorial 
user as channel. In the first place, such 
registry does nob necessarily imply that 
the channel is an irrigation channel, 
although the lower appellate Court as- 
sumes so. There are obviously other 
kinds of channels in a village than irri¬ 
gation channels; for example, supply 
channels bo tanks or surplus channels 
from tanks. But apart from that it isj 
now well settled law that the mere 
registry of land in a village as a parti¬ 
cular kind of poramboke creates no ves¬ 
ted right in the villagers bo bold it as 
such against Government. Such registry 
implies no kind of dedication or trust or 
any recognition of a vested right orj 
user. I have lately considered the law! 
on this subject at some length in my 
judgment in S. A. No. 692 o/ 1926, a 
case of grazing ground poramboke, and 
I need not repeat here what I have said 
there. The latest reported case on the 
subject is Secij. of State v. Trustees of 
Sri^ Kuthalanathaswami Temple (1), 
wherein (at p. 3L of 52 Mad.), it is laid 
down that the classification of poram- 
bokes, including channel, in village 
registers is merely by way of descrip¬ 
tion and confers no title. The defen¬ 
dants seek to make out that the registry 
of this channel in the Settlement of 
1916 was a special kind of registry, be¬ 
cause .in 1911, the special Revenue 
Inspector book a statement from the 
ryots (Ex. 11-A) that they would dig 
the channel soon. It is contended that 
this was a sort of recognition of the im¬ 
memorial user of the land for an irri¬ 
gation channel. With that I am unabw 
to agree. The statement itself does not 
even claim any- such user. I see noth¬ 
ing special in the entry of the land as 

poramboke in 1916 settlement register. 
No records of the settlement itself are 

produced to support this view. 

The defendants contend further tha 
channel poramboke stands in a class J 
itself, that the registry of it by Govern¬ 
ment implies that Government has re¬ 
cognized a customary right to ta 
water for irrigation through that Ian » 

which right the Government Cannes 

take away, that it implies that the Ian 
has been used and is required , 
supply of water to wet 
lands are in law entitled to a — 
fl) Aa.R. 1928 M4d. llVbssSa 
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supply of Government water. Govern¬ 
ment is no doubt bound to supply water 
bo web fields, bub the ryots have no ves¬ 
ted interest in the maintenance of any 
particular channels for their supply. 
This is also well settled law: see Fischer 
V. Secy, of State (2); Mahankali 
Lakshmian v. K. Narayanappa (3). It 
follows that the ryots cannot claim as 
against Government any right to bake 
water to their fields by any particular 
channel. The defendant's present con¬ 
tention is really the general contention 
once a poramboke, always a poramboke 
and this contention cannot be accepted. 

I have already pointed out this has been 
negatived in Secy, of State v. Trustees 
■of Sree Kuthalanathasivami Temple {l). 
The Subordinate Judge’s view on this 
point is therefore erroneous. 

It is admitted that the suit channel 
is not and has never been, so far as re¬ 
cords show, a recognised source of irri¬ 
gation for the defendant’s lands, or, for 
the matter of that, for any land in the 
village. There is no suggestion in this 
case that Government has not supplied 
and is not supplying sufficient water bo 
the defendant’s fields by the recognised 
channels entered in the village register 
as their sources of irrigation. Bub even 
if it were so, the defendant’s remedy 
would lie in a suit against Government, 
and even if they made out their case 
that the supply was insufficient, it could 
nob be open to them to claim that 
Government must give them their supply 
through this particular channel. They 
cannot dictate to Government that any 
particular channel shall be the source 
of their irrigation. The plea that they 
had nob been receiving a sufficient sup¬ 
ply of water through the recognised 
sources can hardly be advanced in view 
of the fact that this channel has been 
disused since 1903, and that, although 
the ryots themselves promised to put it 
right in 1911, they have never taken 
the trouble to do so. It is true that 
there is a claim in the written state¬ 
ment and a certain amount of evidence 
by the defence witnesses that the chan¬ 
nel was being used all along up to the 
date of the suit, bub the trial Court re¬ 
jected that evidence and the lower 

(2) [1909] 82 Mad. 141=21.0. 336=9 M.L.J. 
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■ (8) [1918] 84 M.L.J. 425=45 I.C. 80=11918) 

M.W,N. 276. 


appellato Court ignores it and evidently 
does not roly u})on it, and very properly 
as it is obviously false. Had it been 
true, such petitions as Exs. E-2 and 3, 
as latsly as 1921, in which the ryots 
admit that’they had until then given 
up the idea of digging the channel and 
were then (in 1921) digging it up, could 
nob have been put in. Nor could thero 
have been such unanimity in the re¬ 
ports of the revenue authorities that the 
channel as a channel had ceased to exist; 
see, for example, the evidence of the 
Tahsildars and the Revenue inspectors, 
D. W. 6 in 1911, P. W. 5 in 1920 and 
P. W’s. 1, 2and 4 in 1923. Both the 
lower Courts in fact agree that since 
1903 the channel has been out of use as 
such. There has therefore nob been any 
withdrawal of any real source of irri¬ 
gation which has recently been used as 
such. In these circumstances, it was 
open to Government, having due regard 
to the needs uf the village, to decide 
that this land was no longer required 
as a channel and to transfer it to asses¬ 
sed waste and assign it under the rules 
contained in the Board’s Standing 
Orders. There is no suggestion in the 
case that the assignment was not in 
accordance with the rules or was in this 
sense ultra vires. 

It is contended bub nob really pressed, 
that Government should have been a 
party to the suit and therefore the suit 
is bad for non-joinder. The trial Court 
held that Government was nob a neces¬ 
sary party. No ground of appeal on 
this part of the case was taken by the 
defendants before the lower appellate 
Court. I am not able to see how defen¬ 
dants have been prejudiced by the Gov' 
ernment nob being a party, and I there¬ 
fore see no reason to interfere on the 
ground of non-joinder. The decree of 
the lower appellate Court, for these rea¬ 
sons, cannot be supported. I reverse it 
and restore the decree of the District 
Munsif with costs to the plaintiff 
throughout in all the Courts. 

P.R.S./v.S. Appeal allowed. 
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K^;^.[Al;As•.VA^r[ Sastki, and 

Wal.sh, JJ. 

(\>pc ia) Venkataf^ubha R'l-y and a4- 
oi/i( r--Appelh:itS“DofonJants. 

V. 

it Co. anl Plaintilla— 

K'^ijiondents. 

AiijiPi’J N). St) of 102S, Docilod on 

l. Oth Novomhov 1.320, ayiinst docroo of 
Kill) Jiidtj'e, Vjzigxpitam, in Origiiiil 
Suit No. II of ]n2(). 

Contract Act, S 73—Contract for delivery 
of jutf—Failure by proaiser to deliver jute 
within contracted dale—Delivery continued 
even alter contract date—Time and damages 
should be assessed as per extended date. 

IJiiil (,• i c.jii‘rict ^'rJ Soptorabar 192-5 a 
rtiiTcl) >;it; j>rr>iiiiscil to a firm to delivery 224 
«■ III ii.'S of.jiito :it Rs. 00 per caady, ’dclivt to 
to coinplet’.l befoD aOMi Soptember 1025. A 
[> .itrioa of the goods w.vs delivered before 30tli 
bop'.eoibiir 1025 an 1 aft-Jt that date soaio fur- 
thi'f quantity w.is delivered, in all upto Slst 
Oetobnr 192-5, 111 candiosnvero delivered. The 
firm hconght a suit clalmiugas damages iu ros- 
p'lct of the nndolivored goods bho difiercnce 
batwoen the market price on 30tU November 
1925 and the contract price. The defence was 
that there was no contract to oxtmd the time 
and tint d.amagos should b) assessed as on the 
30th September 1925. The trial Court assossetl 
damag)S as on 3lst October 192-5, [P G25 C 2j 

llfld ; that on ovidonce that then was an 
extension of time gr.iutod, that goods wore be¬ 
ing delivori tl ab the request of too firm by the 

m. rchant and that he was specifically’told 
that ho must corapLto the contract boforo 30th 
November 1925 and in default procoedings 
would bj taken against him ; in those ciremn* 
stances there was an. implied contract to deli¬ 
ver goods and tioie was extended. [P G25 G 2j 

Edd farther', that as delivery was going on it 
was not open to the merchant to fall b.aek upon 
the 30th September 1925 as the date for asses- 
siiig damages, A. I. It. 1922 Bom. 203; 21 Bom. 
L. it. 112, Dist. 

V. Siiryanarayana—iov Appellants. 

The Advocale-General — for Respon¬ 
dents. 

Judgment —This appeal arises out 
of a suit filed by plaintiffs against 
the defendants claiming Rs. 6,215 
as damages for non-performanca. of a 
contract to deliver jute. The contract 
sued upon is marked as Ex. A and is 
dated 3rd September 1925. Under that 
contract the defendants promised to de¬ 
liver 224 candies of jute at Rs. 90 per 
candy of 506 lbs delivery to be comple¬ 
ted before 30th September 1925, A 
portion of the goods was delivered be- 
fore 30th September 1926 and after that 
date some further quantity was deli¬ 
vered, : According o the plaintiffs, de- 


fendant I delivered from Hth Septem¬ 
ber 1925 to 3l3t October 1925, 111 cao- 
dies. In para. 5 of the plaint the plain¬ 
tiffs state: 

“Def'^iulant 1 has been donnuded by letter' 
flati'd 2.5th Noverabev 1025 to deliver the- 
balance of jnto on or before SOth November 
192-5 but defendant 1 has not complie d withi 
bho same and has committed default in ful¬ 
filling tho terms of tho contract.” 

Then the plaintiffs claim as damages- 
in respect of tho undelivered goods the 
dilleronco between the market price on' 
30th November 1925 and the contract 


price, tlio market price being Rs. 115 per 
candy. The plaintiffs liled an addi¬ 
tional statement dated 2lsb Eebruary 
1927 stating that although the delivery 
was fixed for -lOth September 1925 timfr 
was extended to 30bli November 1925 at 
the request of defendant 1. They then 
state that defendant 1 met ooed San- 
jiva Rio Naidu and asked him to extend 
tho time. Finally they state: 


"Iu tlie-month of November in Bimilipata® 
defendant 1 mofc Mr. Maufi ‘Id in the street and 
was askod by him whou ha would complete 
his concract. -Defoudant 1 repliod that he need 
iiot trouble. Mr. Manfiold said he did trou¬ 
ble b.'causo vory littlo juto loft aud that » 
the contract was not completed within the nex* 
few days a rogistcrod notice would be sent. 
Tho plaiiitids waitoJ till 2.5th Novombet 
and issued a notiee domanding delivery on o 
before 30th November 1925." 

In the writton statement defendant 1 
admits that ho did not deliver fflore 
than lU'candies. He does not deny ® 
fact that dellvcrios were continued to 
made after 30th September, the a 
fixed in tho contract for 7 

His case is that there was no con 
to extend the time and that ? 
should be assessed as on 30th Septe 
1925. The Subordinate Judge assess 
damages on 31st October 1925 on 


ground that there was extension 
till that date, the defendant ®^ 
liveries and the plaintiffs accepting 
till then, and passed a decree ® , 
3,955. Against this decree the no 

'■."■“S',,™.b. 

her 1925. that the fnr dl 

tiffs was pressing the defendan .-gg 
livery and that defendant 1 v 
promises to deliver. The du 
been examined as P- ^ 

“Deli) Ties were made by defend* 

SOth October 1925 thengh the daW n 
SOth September 1925. I used to uem 
very from defendant 1. According w ; 


of tune 
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^Tieet be delivered Mil the end of October I92dt 
I wrote letters Ex. B and B*l to plaintiff." 

Then in cross-esaminakion this is what 
be says: 

‘‘The price of jute rose by the end .of Sep¬ 
tember 1925. I have only the power to recom¬ 
mend for extension of time. 1 cannot extend 
the time without referring the matter to plain¬ 
tiffs. The plaintiffs never wrote to mo that 
they granted extension of time. The bead 
clerk of plaintiffs gave instructions for pre¬ 
paring the plaint. When extension is granted 
letters wero taken from those wh. asked for ex¬ 
tension. Defendant 1 deals very largely with 
plaintiffs for the last ten years. Although the 
time for delivery was fixjd in the contract 
subsequent deliveries are taken at the cp'ion of 
plaintiffs. The deliveries were made in my 
presence." 

Although defendant 1 in examination- 
in-ohief states that he never asked P. 
W. 2 Sanjiva Rao Naidu to extend the 
time, nor Mr. Manheld he also states: 

“The person with whom I entered into con¬ 
tract used to receive the goods evtn alter the 
expiry of the time for p‘-rforroence.’’ 

Then in cross-examination he says: 

1 delivered goods even alter the time fixed 
for performance. ‘The practice is to receive 
goods oven after the time fixed for performance 
had expiree. They will ask us for deliveries 
We will deliver the goods after the time. 
Sanjiva Rao Naidu did not meet mo before 8ch 
November 1925. They will be usually asking 
my clerk to make deliveries.' 

Exs. B and B-1 are letters written 
by P. W. 2 to the plaintiff. Ex. B is 
dated 8th November 1925. Referring to 
defendant 1 this is what be savs in that 
letter: 

“1 met and asked this man for our jute deli¬ 
veries. Ho also told me that he bad seat bis 
clerk to upcountrics and it would bj brought 
to Bimli on Wednesday. He will deliver bis 
contracts at Bimli only. 

On I9th November 1925 he wrote Ex. 

B*l in which be says as follows: 

• We have been daiiy insisting on him for 
delivori s. They told me that their men once 
wont to .upcountries and returned. 1 again 
made them go to upcouatries today. 1 cold 
him plainly that I got orders flrat to issue re¬ 
gistered notices and buy jute against their con 
tracts at the market rate. 

All that defendant 1 says in cross- 
examination is that he did not meet P. 
W, 2 before 8th November 1925. He 
does not state that be never met him 
alte'wards; nor does he deny what 
Sanjiva Rao Naidu states in Exe. B and 
B-i although they were tiled in Court 
during P. W. 2'8 examination. The 
matter does not stop hei e because we tind 
that sixte^'D days afterwardson^titb No¬ 
vember 1925, the plaintiffs state in their 
plaint 'and it is not contradicted, that 
registered notice was seat to defendant 
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1 calling on him to deliver the balance 
of jute on or before 30th November 1925, 
They say that lie flid not comply with 
their request. Taking these facts to¬ 
gether it seems to 1)0 clear that there 
was an extension of time granted, that 
goods were beingdelivoiod at the request 
of the plaintiffs by the defendant and 
that he was specifically told that he 
must complete the contract hofoio 30bli 
Novenaber 1925 and in default proceed¬ 
ing would be taken against him. The 
Subordinate Judge was right in these 
circumstances in finding that there was 
an implied contract to deliver the goods 
and time was expended. He, however, 
seems to have fallen into an error in 
tninking that the plaintiffs did not in 
their plaint start their case with an im¬ 
plied extension of time; for reading para. 
5 of the plaint and the additional 
statement it is clear that the plaintiffs 
distinctly toll defendant 1 that if the 
goods were not delivered they would 
take steps and further a definite date 
was fixed. Reference was made to Toi/a 
Me.cki Kaic'iha Ltd., v. Chabildas 
Nathubai{l)3,nd The Phoenix MiUs Ltd. 
V. Madhavdas Rupchand (2). But we 
think that the facts here are distinguish¬ 
able. This is not a case where the de¬ 
fendants at their own option went on 
delivering goods after breach and the 
plaintiffs accepted them. Here the de¬ 
fendants were making deliveries and the 
plaintiffs distinctly told them that they 
will not wait after a specific date. We 
do not think that it can be laid down in 
acaseiikethe present wheie delivery 
was going on as in this case that it is 
open to the defendant to fall back upon 
30ch September as the date for assessing 
damages. There is no cross-appeal as 
regards the date for damages to be fixed 
as 30Dh September 1925 instead of dlst 
October, and although that would be the 
proper date to be fixed for damages there 
is DO hardship on defendant L because 
the damages assessed are less than what 
they would otherwise have been. In 
these circumstances we think that the 
decree of the lower Court is right. The 
appeal is dismissei with costs. 

p.h.s./v.s. Appeal dismissed. 


(1) A. I. K. 1922 Bom. 203. 

(2j [1916] 2i Bom. L. B. 142. 
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Jackson,J 

]>. J). V, 'li:n!li .Imhm/—P etitioner. 

V. 

K. Ci ‘1 ■ I'ffthu Iiu'r ■^{■\i\a‘ioth('r—'Rez- 

ri\illt :vn. I’etn. No. I'109 of 1929 
Duel lo.l 00 20tli Dccem>> ?r 1929, from 
order of Suli-Judgo, Ti ithinopoly, D/- 
2ltdi Oi^tober 1928. 

la) Madras Hiijh Courl Civil Rules of Prac* 
lice R 20— R 20 is confined lo conduct 
of pleader in suit or connected proceedings 
— Connexion musl be-direct. 

Uiil' aJ I'fth' Civ.l R'llt'sof Pnetice iscon* 
liiivJ to 111 •'’(Jiidnct of pleidcrs iu a Suit or 

liio to attrreb thr pro- 
\ of till' rulo tho connexion • must ba 
ilir-. t nn 1 ni<t mi,To)y inlirect thronyli the 
f’Cts I'd.ij; similar. A. I. il. M d. ^66 

_ [IC26J2] 

(b) Madras High Court Civil Rules of 
Practice R. 20—Case unconnected — Counsel 
lias discretion regarding acceptance of brief 
—Acceptance causing embarrassment lo coun¬ 
sel and obvious scandal —General Council of 
Bar can interfere —Legal Practitioner. 

A counsel ought net to accept a brief in any 
case iu whirh be.would be emb.arras33d in tho 
discharge of his duty by reason of the coo- 
fidence reposed in him by the other party in 
a previous though unconnected case, and if his 
embarrassment is self-evident and bis action an 
obvious scandal, it can b.‘ brought before tho 

General Council of the Bar. [P C2‘j0 2] 

George Joseph and AI. V. Ramaswami 
Naida—lov Pebitionar. 

K.G. Srinivas Iyer and A.V.Narayana- 
sicavn lyer—iov Respondents. 

Judgment.^The petitioner seeks to 
revise the order of tho Subordinate Judge 
of Trichinopoly declining to restrain an 
advocate, Mr. K. S. Ganapathy, Iyer, 
from appearing on behalf of the plaintitf, 
in 0. S. No. 170 of 1924, in which peti¬ 
tioner is defendant 1. The petitioner 
in the lower Conrt relied upon deliberate 
abuse which the learned Judge has con¬ 
demned in language which is none too 
strong and which I endorse. When pri¬ 
vate quarrels are put into professional 
hands the proceedings must coaform to 
the forms of courtesy common among 
gentlemen, and it is surprising that an 
affidavit like that of P. V. Manikkam 
Pillai was ever filed in a Court of law. 
In this Court Mr. Mockebt has very pro¬ 
perly entirely disassociated himself from 
its allegations. 

Mr. Ganapathy Ayyar was briefed in 
0. S No. 114 of 1913 on behalf of one 
Vedavalli who sued to sat aside the ad¬ 
option of one Rajaratnam. She succeed¬ 


ed. In O.S. No. 170 of 1924 the brother of 
Rajaratnam sues to declare this adoption 
valid, and Mr. Ganapathy Ayyar ha^ 
accepted a brief on his behalf. R. 20 of 
the Civil Rules of Practice is confined 
to the conduct of a pleader in a suit or 
connected proceeding and affords no 
guidance for tho conduct in an entirely 
different suit. In Ramahrishna Pillai 
V. Balnhrhhnn, Ayyar (1), the rule is 
read as referring to a subsequent suir 
if it is connected with an earlier one,' 
Presunjably, the connection must be^ 
direct, such as, for instance, a suit to, 
set a<ido the former suit on plea of fraud.; 
An indirect connexion through the; 
facts being similar would nob, I think,' 
attract the provisions of the rule. 

Therefore, in a case like the one before 
me, guidance must be sought from the 
practice of the Bar in England. In 
Halshurv, Vol 2, page 407, it.is laid 
down that counsel ought not to accept, 
a brief in any case in which he would be 
embarrassed in the discharge of Msdutyi 
by reason of confidence reposed in bra 
bv the other party. The matter 8e9ai9| 
to be Ipifb to the good feeling of thei 
advocate, but presumably if it was one 
where the advocate’s embarrassment 
was self-evident, and his aition an ob¬ 
vious scandal, it would ba brought before 
the General Council of the Bar. 

In the present case eleven years had 
elapsed 'Jinre the filing of the previous 
suit, and as the plaintiff in that 
onlv seeking to prove a negative, i« J 
difficult to imagine what confidence s 

could have imparted which would em * 
rass Mr. Ganapathy Iyer. .. 

There is no reason nob to aoMpt 
affidavit. I therefore decline to inter 
with the lower Court’s order. ^ 

The petition is dismissed wi'hws . 

"uy A. I. a.' 1921 Mid. 

A. I. R. 1930Mi(lras 62*5(2) 

Venkatasdbba Rao and MaDSAVAH 

Nair, Jf. , 

Vuloan lasaraa^e Co. 
lant. 


:nrporation of iladro,’! - B^sponaenli' 
3ivil Ref. No. 15 of 1928 
ih November 1929, made f . , 

dgeof Sm 0 . 0. Madras, in Munimp 
xation Appeal No. 9 of 1938. 
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(a) Madraa City Municipal Act, Sch. A. 

R. 7—Company not transacting business m 
/ear preceding year of taaalion can claim 
benefit of proviso to R. 7 and claim assess¬ 
ment on gross income and not on capital. 

For the application of thi proviso to R. 7 it 
is not iucumbant on tbe company to show that 
it actuallv did business in the city in the year 
prior to’tho taxation. The decisive test is 
whether the company transacted or not its 
business in tho city. A company wh.ch baa 
no office within the city, but begins to transact 
business within the city in tho year of taxation 
through an agent and which has not in auy 
manner transacted business or received any 
income from the city during the ycar_ imme¬ 
diately preceding the year ot taxation can 
claim the b:nelit of proviso to R. 7 and the 
taxation should be on gross income as provided 
by R. 7 and not on capital of the coranany. 

^ [P G27 C I ; P C 11 

(b) Words 'and Phrases — Income means 
periodical receipts from one's work, lands 

etc. , 

Income ia not confined to receipts from busi¬ 
ness only and moans periodical receipts from 
one’s work, laods inves''»ment8 etc. : -4. X. u* 
1021 Mad 427 [S.li ). Ref. [P ^28 C 2J 

(c) Inlerprelalion of Statutes — Taxing 
statute, interpretation doubtful— Benefit or 
doubt is right of subject. 

A statute relating to taxation, if it is doubt¬ 
ful ot difficult of intetpretabioa, is subject to 
the rule that no tax can be imposed except by 
words which are clear and the boneht of doubt 
is the right of the subject. [P b28 C 2] 

i. V. Seshiah and S. Bangaohari—hr 

Appellant. 

S. BajamanMam—loi' Respondent. 

Order of Reference.—Case stated 
under R. 17. Sch. 4. Madras City Muni- 
cipal Act of 19L9. by the Chief Judge of 
the Court of Small Causes, Madras, in 
Municipal Taxation Appeal No. 9 of 
1928, on the file of the said Court, pre- 
ferred against the decision dated 8th Sep- 
tember L928 of the Standing Committee 
of the Corporation of Madras for the 
decision of the High Court on the fol¬ 
lowing question of law involved in the 

case : « . 

" Oan a company which has no office within 
tho city but begins to transact business within 
tho city in -the year of taxation through an 
Agont and which has not in any manner 
transacted businiss or received any income 
from tho city during tho year immediately 
nreoeding tho year ot taxation, claim the 
benefit of the proviso to R. 7 Soh. 4 of the 

Tixabion Rules under the Madras city Muni- 
eipal Act.” 

This case coming on for hearing on 
Wednesday and Thursday 206h and 
2l8t Novemlier 1929, upon P®^«3iiig the 
Letter of Reference (Latter No. 22l» 
dated 8th December 1928, from the Reg¬ 


istrar of tho Court of Small Causes, 
Madras) tho Judgment and order dated 
14bh Novemlu'r 1928 and passed by tliu 
Court of Small Caiscs, ]\lidras, in the 
said Municipal Taxation Appoil No. 9 of 
1928, and the othor maborial pipers and 
upon heaving tho arguments of Mr. R. 
Viswanahban on 20th November 1929,and 
Mr. Iv. Bhashyam .\vyangir, aitvocabo, 
on 2Lsfc November 1920, for Mr. A. V. 
Seshaiih, advocate for the app-dlanb, 
and of Mr. S. Rajamanikam, alvcMte 
for the respondent, an.i tho case luving 
stood over for consideration till tins day, 
the Court expiessad the following. 

Opinion 

Venkitas^rbba Rso, J. —This is a 
case referred to us for decision by the 
Chief Judge of the Court of Small Causes 
under R. 17, Sch. 4, Mi Iras City Muni¬ 
cipal Act (4 of 1911). The Vulcan Insur¬ 
ance Company was assessed to a license 
fee under S. 110. Tho contention of the 
corporation is, that the company is 
liable to pay Rs. 600 under the scale 
prescribed on the capital basis : tho 
latter asserts, on the contrary, that it is 
to be assessed on the basis of gross in¬ 
come and is liable to pay only Rs. 25. 
The material part of S. 110 reads thus : 

“Evey incorporated company transacting 
business within the city fnr profit or as n bene* 
fit society shall pay by way of license fee in 
addition to any other licence fee that may be 
leviable under this Act a bilf yearly tax on its 
paid up capital on tbs scale shown in the 
taxation rules in Sch. 4 but in no case exceed* 
ing Rs. 1,000 if lud as soon as it has trans¬ 
acted business in the city for the perioJ pres¬ 
cribed in S. 113." 

Explanation : 

“ Whenever a company has an office, agent 
or firm to represent it for tho purpose of trans¬ 
acting business in the city,'such company shall 
be deemed to transact business in tho city and 
such office, agent or firm shall be liable for 
the tax in respect of tho company’s bnsiness, 
whether or not such office, agent or firm has 
power to ma '0 binding contracts on behalf of 
the company." 

Rule 7. Sch. 4 provides : 

" Companies shall be assessed by tho Com¬ 
missioner on the following seals : 

Paid up Capital Half yearly tax 

Lakhs of Rupees 

Rs. 

A. Twenty and mor.3 than twenty ••• 1,000 
b! Ten and more than ten, but less 

than twenty ... ... 500 

C. Five and moro than five, out less 

than ten ... ... ... 250 

D. Jbree and more than three, but less 
than five- 


••r . 


150 
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E. Two and more tbac two, but less 

than three ... ... 100 

F. One and more than one but lees tbau 

two ... ... ... 50 

G. Lees than one ... ... 30 


Provided that any company, the head office 
orabrmch or principal office of which is not 
in chu city and which shows that its gross 
income received in or from the city has not in 
the year Immediately preceding the year of 


taxation exceeded. 


Rs. 

(a) Twenty-fivo thousand rupees shall 


pay only ... 

# ♦ 1 

125 

(b) Fifteen thousand rupees shall 

pay 


only 


75 

(c) Five thousand rupees shall 

pay 


only ••• "** 

• % ♦ 

25 

The company contends that 

the 

case falls within the proviso 

rofeired 


to above. The question is, does it or 
does it not apply ? The learned Chief 
Judge has decided the point in favour 
of the Corporation of Madras. 

The company has a paid up capital of 
about 15 lakhs of rupees. In the second 
half year of 1925-26. it, for the first 
time, began to transact business in the 
city, through a local agent without 
having at Madras, “the Head Office or a 
branch or principal office.” What is the 
propel amount which the company is 
liable to pay at its very first assessment 
under the Act ? Two conditions must 
be satisfied under the proviso. The first 
requirement is fulfilled, as it transacted 
business in the year of assessment, only 
through a local agent. Then, is the 
second condition satisfied or not ? The 
proviso speaks of two years, the year of 
taxation and the year preceding it. This 
company started business for the first 
time in the year of taxation. It says it 
re eived no income from the city in the 
year preceding it and on that ground 
claims i he benefit of the proviso. In my 
opinion its contention is well founded. 

According to the learned Judge it is 
incumbynt on the company to show that 
it actually did business in the city in 
the preceding year. But to this effect 
there aie no words in the proviso and 
why should they be imported into it ? 
Mr. Raiainanickam very strongly urges 
that the right consbruction is that ad¬ 
opted by the learned Judge. He asks 
us to read into the proviso certain words 
occuriog in "I. 110 of the Act, in other 
words, to amplify the expression "any 
company" by reading it as "any company 


transacting business within the city.” 
So far, he is perfectly right. Supposing 
these words are added, what follows? 
The reference to the transacting of the 
business is to the year of taxation and 
not the preceding year. Mr. Raja- 
maniakam’s contention cannot prevail if 
we add in the proviso merely the words 
to which I have referred. Much more 
has to be done. We must introduce 
another set of words, namely, “from 
business transacted in the city” after 
the phrase “from the city.” How can 
such a course be possibly justified ? Let 
us suppose that the company did transact 
business in tbe City in the preceding 
year but that its income was “nil,*’ does 
the proviso apply or not ? Mr. Raja- 
manickam concedes that it does. That 
also seems to be the view of the learned 
Judge. The distinction, according to 
them, is not between no income and 
some income, but the decisive lest is, 
whether the company transacted or not 
its business in the city. The argument 
on behalf of the corporation ignores also 
the distinction between the words in’ 
and “from” in the proviso. Granting 
that the expression “income received 
from tbe City” applies only to the trans¬ 
acting of some business, the word “in,”, 
cannot have the same significance. More¬ 
over, income is not confined to receipts 
from business only. As pointed out in 
Secretary to the Board of Revenue v. 
Arunacha^a {\), income, is described in 
the Oxford Dictionary as "periodical 
receipts from one’s work, lands, invest¬ 
ments etc.” I find no difficulty therefore 
in construing the proviso in favour of 
the company. But granting that the 
words are ambiguous, the true canon of 
construction is the following: 

•* If it be doubtful or difficult of interpreta¬ 
tion, wbicb I do not think it is, the^mancs 
Act 13 subject to the rule that no tax can bej 
imposed except by words which are cleat; and 
the benefit of the doubt is the right of the 
subject." Per FiU Gobbon, L. /.—re Finance 
Act 1891, apd Studdert (2), 

To the same effect is the following 
passage from Halsbury (Vol. 27, Page 180 
Para. 345). 

" If the Crown, seeking to recover tax, can- 
not bring the subject within the letter 
law the subject is free, however much witbm 
the spirit of toe law the case might otherwise 

(1) A. I. R. 1921 Mad. 427=44 Mad. 65 (S.B.) 

(2) [1900] 2 Ir. B. 400. 
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appear to be. There can be do equitable cons* 
tructioD admissible in taxing statutes." 

The contention of the company is, in 
my opinion, well founded and I answer 
'the reference accordingly. 

Madhavan Nair, J. —It appears to 
me that the respondent’s contention 
that the" proviso” does not apply to the 
assesses in this case is not without force. 
But on the face of it the language of the 
proviso is also open to the construction 
sought to be put upon it by the appel¬ 
lant. As the proviso is very ambigu¬ 
ously worded, I think that, following 
the time honoured rule the benefit of the 
doubt should be given to the assesses in 
this case. I, therefore, agree with the 
order made by my learned brother. 

P.R.S./j.M. Beference answered. 
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Venkatasdbba Eao and Madhavan 

Nair, JJ. 

Narayanasami Mudali and others — 
Defendants—Appellants. 

V. 

President, Board of Commissirners 
for the Hindu Beligioiis Endowments, 
Madras and another —Plaintiffs—Res¬ 
pondents. 

Appeal No. 108 of 1929, Decidotl on 
6 th November 1929, against order of 
Diet. Judge, South Arcot, D/.12th Febru¬ 
ary 1929. 

(a) Civil P. C., O. 23, R, 3—Compromt$e 
voluntarily made—Court mutt recognite it 
if it it not unlawful. 

Id the cate of private individuals tho only 
quoetioQ the Court asks itself has there 
been in fact a compromise and ifso, istbe 
adjustment a lawful one ? Even if it sees rca- 
eon to think that one of the parties was foolish 
in the agreeing to certain terms it has no 
option bub to recognise and give effect to the 
compromise voluntarily made. [P 630 C 2] 

^ (b) Civil P. C., O. 23, R. 3-Suit re¬ 
garding public and charitable trust—Power 
of Court in recognizing compromise enun¬ 
ciated. 

There is nothing to prevent cases regarding 
public and charitable trusts from being com¬ 
promised like the other cases, but it ie plain, 
that in such cases the Court has plenary power 
to subject the terms to scrutiny and reject the 
compromise for valid reasons. Further if any 
party opposes a compromise from sordid 
motives or cn improper grounds, tho Court, 
oven then, has a right to take suitable action, 

[P 630 C 2] 

(c) Civil P. C, O. 23, R. 3-Compromise 
cacrifieiog interest of trust is unlawful. 

In the ease of a public trust, no compromise 
can be said to be lawful which saorifices its 
interests : 83 Mad, 850 ; 8 C. W. .V. 401; 13 


C. W. N. 1264 : 37 M.L.J. 4S3 and 31 3/rt7. 236 
{P, C.), liel. on. [PC30C2] 

Jl/. PatanjaJi Sastri —for Appellants. 

P. VenJeataramana Rao —for Respon- 
donts. 

Venkatasubba Rao, J.— This suit; 
has been brought by tho Board of Com¬ 
missioners for the modification of a 
scheme under the Madras Religious En- 
dowments Act. The plaintiff compro¬ 
mised tho suit with certain of the defen¬ 
dants and asked the Court to recognise 
the compromise and pass a decree accor¬ 
dingly. The learned District Judge j’g- 
fused to comply with the request on the 
ground that the compromise was not in 
the interests of the temple in question. 
Tho reasons for tho step taken by tho 
learned Judge are to be gathered from 
two orders made by him on the same 
date. 

This appeal is filed by defendants 1, 
2, 0 G and 7. The present attitude of 
the Board is different from what it was 
in tho lower Court. It now says that 
the compromise was entered into under 
a certain misapprehension and ought 
nob therefore to he recognized. In tho 
plaint, serious charges wore made 
against defendants 1 and 2 who were 
alleged to have misappropriated sums 
amounting to about Rs. 60 to 70 thou- 
sands. There is one very definite alle- 
gation with which we are directly con¬ 
cerned. It is assorted that defendant 1 
sold his property worth aboat Rs. 2,500 
to the trust for about Rs. 10,000 and 
received the purchase money from tho 
funds of the temple. 1' is similarly 
asserted that defendant 2 selling his 
own property worth about Rs. 3,000 to 
the institution for Rs. 12,000 received 
that sum. In the last mentioned case, 
it is also alleged that the property is 
subject to a usufructuary mortgage 
which was never disclosed. 

That the trustees sold their own pro¬ 
perties to tho trust is not denied. Nor 
is it disputed that there is a mortgage 
outstanding in respect of the property 
sold by defendant 2. In tho circum- 
stances, the learned District Judge ob¬ 
serve thus : 

" Unless dofondants I and 2 are prepared to 
take back their lands and pay to the pUint 
temple Rs. 10.000 and Rb. 12,000 respectively, 

I find it impossible to give leave to the plain* 
tiff to enter into any compromise." 

This brings us to the question, what 
are the terms of tho compromise ? It is 
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uuneces^ary to state them 

their effect may be shortly stated The 

two sales menticned f 
a fly f itbdrawn. The scheme 

“nde.- the compromise prov.des for the 
fpfintment of new trustees, defeudunts 
; and 7 Tallcged to be the partisans of 
defendants 1 and 2) being ameng the 
rit'of trnstees to be so appointed. 

One Voukatachala, before the com- 
pvomise was actually effected, presented 

the Court an application asking that 

should be made a party plaintirf. 

to compromise the suit on terms not 
iafourable to the trusts, that he was 
himself interested in the temple, that 
ib was inter alia at his instance that the 
c-nit was filed and that, therefore, it was 
iiiBfc that he should be added as a party. 
In spite of this warning, the Board 
entered into the compromise. It now 
recognises that it was not prudent on 
iba part to have entered into it and the 
District Judge says that it was due to 
an error of judgment that it compromis¬ 
ed the suit, As a matter of fact, when 
the Judge refused to recognise the com¬ 
promise, defendants 1 and 2 by their 
pleader offered, if suflicient time was 
granted, to bring into Court, the entire 

gum of Rs. 22,000. Incidentally wo may 
mention that it was by suppressing this 
fact they obtained an interim order 
from a learned Judge of this Court stay, 
ing the trial of the suit. The temple 
gets no advantage from the compromise; 
on the contrary, the defaulting trustees 
obtain every possible benefit. We may 
also remark that some of the defendants 
were not parties to the compromise. 
Defendant 4 is opposed to it. We do 
not wish to prejudge the case, but it is 
obvious that the right of none of the 
defendants to represent the temple is 
admitted, How, then, can the objec¬ 
tion of defendant 4 be ignored if it is 
well founded ? 

Mr. Patanjali Sastri, for the appel¬ 
lants, contends that it is incumbent 
upon a Court under 0. 23, R. 3, to pass 
a decree in terms of the compromise, 
unless it comes to the conclusion that 
it is nob a lawful agreement. He in 
effect argues that in suits relating bo 
public institutions (for example, in what 
are known as suits by relators), the 
powers of a Court in this respect are 


exactly those as in suits between private 
individuals. With this proposition we 
are unable to agree. When a compro¬ 
mise in a suit like the present is sub¬ 
mitted to a Court, it nob only has the 
power, bub is under a duty, to scrutinise 
its terms with a view to make sure, that 
the interests of the public trust are pro¬ 
perly safeguarded. In the case of pri¬ 
vate individuals the only question the 
Court asks itself is, has there been in 
fact a compromise and if so, is the ad¬ 
justment a lawful one ? Even if it sees 
reason to think that one of the parties; 
was foolish in agreeing to certain terms,) 
it has no option but to recognise andj 
give effect to the compromise voluntari-l 
ly made. Bub does this rule apply to| 

the case of .public or charitable trusts? 

The Court cannot shirk its duty by 
simply saying that the agreement is 
lawful in the narrow sense of the berm. 
Cases of collusion between the relators 

filing the suit and the defaulting trus¬ 
tees are not infrequent. Then, owing 
to gross negligence, the interests 
of the trust may be sacrificed. Wo 
are somewhat surprised that Mr. 
Patanjali Sastri has contended with 
persistence that in such cases the Court 
is powerless. There is nothing^ to pre- 
vent cases of this kind from being coin- 
promised like the other cases ; but it, 
seems to us plain, that in such casesj 

the Court has plenary power bo 
the terms to scrutiny and reject the, 
comjiromise for valid reasons. ® 
would go further and say that if any 
party opposes a compromise j 

motives or on improper \ i.g 

Couib, even then, has a right 

suitable action. These, 
ave the principles that should guide 

the Courts. But we may ® 

ment on narrower grounds. lo . 

of a public trust, no compromis®,^^ . 
said bo be lawful which sacrifice it ; 
interests ; on the ground there oie, 
a compromise entered into wi lou i 
regard to the trust, is under O. ^ 
an unlawful agreement, oui co 
may be supported. It matters litUe 
how the question is viewed ; the sam 

result follows. . . , -nd 

This seems to rest on P»dd'Plo f „ 
reason. Apart from that, the case»» 
the point clearly shows that Mr. Pat 
jali Sastri's contention is entirely n 

tenabloi 
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In Sundarainhal Ammal v. Yogava^m 
Gurnklcal (1), the suit was in resject of 
a half share iu tho archaka miraz in a 
Saivito temple. The parties entorcd into 
a compromise by which one of them 
alienated a portion of his right to the 
oflice for a pecuniary benefit. The learn¬ 
ed Judges refused to pass a decree in 
accordance with tho compromise. 
Sadasiva Aiyar J. points out that 
tho primary right is that of the deity 
to have certain services performed and 
the right of the ottice-bolder to receive 
emoluments is but subsidiary. The ob¬ 
servations made by him seem to be very 
poitinent to this case; 

" Tho Court itself has certain duties in con* 
ircxion with a caso in which a judgment in 
rem has to bo pronounced, or iu a case which 
involves the right of tho public or the right to 
a religious and charitable office, or the right 
of a minor or other incapacitated person.” 

It is noteworthy that the learned 
Judge treats for this purpose a 
public trust as on the same footing 
as a minor or other incapacitated 
person. In Gyanananda Aasram v. 
liritho Chandra Muherjec (2) a com¬ 
promise was refused to be recog¬ 
nized which aflectod prejudicially the 
interests of a Hindu temple. Tho judg¬ 
ment of Maclean, C. J. furnishes a con¬ 
clusive answer to the contention urged 
in this case for tho appellant. Tho 
learned Chief Justice points out that 
S 305 of the Code (corresponding to 
0. 23, R. 3) docs not apply to the case 
of a religious endowment at all ; ho 
then adds, that even if it does, an agree¬ 
ment made in disregard of its interests, 
is an unlawful one within the section. 
In Ahdul Karim v. Alxhil Subhan (3) tho 
principle enunciated in this case was 
referred to as being in accordance with 


common sense. 

In Mnthukrishna NaicJccii v. Kama- 
chandra Naicken (4), it is assumed, 
without discussion, that the Court 
can reject a compromise detrimental 
to a trust. (See p. 492). In the well 
known Kamudi case {Sankaraliitua 
J^adar 7 . Haje&tcar Dorai (5), the Judi. 
cial Committee acted on the same prin, 

” fll flOU] 38 Mad. 850=26 M. L. J. 815=1 
M. L. W. 276=23 I. C. 72=(l0l4l M. W. 


( 2 ) 

( 8 ) 

41 

5) 


N. 286. 


1 


1904 

1914 

1919 

[1909] 


8 C. W. N. 404. 

18 0. W. N. 1264=26 I. 0. 8G0. 

37 M. Tj. j. 489=47 I. 0. 611. 

31 Mad. 236=351. A. 176=18 M. 


L. J. 837 (P.C.). 


ciplo. Admitting Nadars and Slianars 
into a Hindu temple is, of course, not 
strictly illegal ; tho rejection ot the 
compromise recognising such a right, 
could be only on the ground that the 
trustee betrayed his trust and was not 
acting in its interests. 

The joint is clear beyond doubt and 
the Courts ought not to give countenance 
to tho doctrine so strenuously contended 
for in this case, that their duty consists 
in merely legistermg a compromise, 
however detrimental it may be to a 
public trust. 

It only remains to add that there is 
no substance in the argument that the 
lower Court’s finding in not borne out 
by evidence. It is idle to contend that 
a Court cannot act upon affidavits in a 
case of this kind and that it is bound to 
call on the parties to adduce oral evi¬ 
dence. The order of the lower Court is 
confirmed and the appeal is dismissed 
with costs. 

r.R.S./v.B. Appeal dismi.wl 
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Jackson, J. 

{Vonti Kommu) tiami Reddy and oiher^ 
—Accused—Petitioners. 


V. 

Emperor 

Criminal Revn. Case No. 688 of 1929, 
and Criminal Revn. Potn. No. 624 of 
1929, Decided on 28tli November 1929, 
against judgment of Sess. Judge, Cud- 
dappah, in C. A. No. 19 of 1929. 

Criminal P. C . S. 235-Trlal for rioting 
wiUi common object of hurt—Charge of 
rioting found unsustainable-^Furthcr trial 
for hurt in absence of direct charge viliatca 
trial 

« A man cannot bo convicted of hurt unless 
he is charged with hurt od hence if from 
the charge as originally framed, accused are 
charged with rioting Nvith tho common objoct 
of causing hurt, and the Court finds the 
charae of rioting-svitb tho said common object 

unsuBtainabk, on acquitting the accused of 

the said charge of rioting, the Court cannot 
nroceed to find them severally guilty of 
fliievous or simple hurt without framiug a 
direct charge. The omission to frame a direct 
charge vitiates the trial : 27 Gah 5 6 , .d./. u, 
mb Mad. I {F. B,). Re/., 47 Mad. ’46 

[r 031 U IJ 

7. L. Ethiraj for Petitioners. 

Public Prosecutor^iov the Crown. 

Order.—The petitioners have been 
sentenced: petitioner 1 to six months 
rigorous imprisonment under S. 325* 
I. P. C., and petitioners 2, 3 and 4 to 
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tour months’ rigorous imprisonmont 
under S. 324,1. T. C. 

They were originally charged general¬ 
ly that souQo one or other of them 
caused tlio hurt, and all were guilty by 
reason of S. 149,1. P. C. from the fact 
that they woro rioting and the hurt 
was likely to be committed in pro¬ 
secution of their common object. 

The appellate Court has found that 
they (lid not riot and had no common 
object and then proceeds to find them 
sevarallv guilty of grievous or simple 
hurt. A man cannot be convicted of 
hurt unless ho is charged 
As the charge stood " fX 

in the least concerned ® ,j 

t hdf Stable TThe act ol 
Teh. Therefore it cannot be said that 
the omission to frame a direct cnarge 

Wsioned no failure of jnstice. Tte- 

Lumalai Gounder v, Emveror (1) is 
UjcM-n«Ml 9 hable. There the accused were 
Sd und\r Ss. 326 and 149 I. P C. 
and could have been convicted under 
those sections, but the Judge convicted 
under S. 326 alone. But here the accused 
could not be convicted under S. 149. 
The case bearing more closely upon 
fhe nresont case is Ahhi Muser v. 
Lachmi Narain (2), 1. L. li 27 Cal. 
5G6 which is affirmed in Theethuvialai 
Gounder v. Emv^'ror (l) at 704 (o/47 
Uad). 

The petition must be allowed ana 
petitioners acquitted. Their bail is 
released. 

p.E.S./v.B. _ Peti tion gll awftd. 

^oTa. I. R. 1^)25 Mad. 1=47 Mad. 74fi(P.B.). 

(2) [1900J 27 Cal. 566=4 C. W. N. 546. 
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Jacksun,J 

Sadayan Chclti and of/im-Accused 
— Petitioners. 

V. 

ICviveror 

Criminal Revn, Case No. 718 of 1929. 
and Criminal Revn. Petn. No. 650 of 
1929, Decided on 13th December 1929, 
from judgment of Sub-Divl. First Class 
Magistrate, Salem, in Criminal Appeal 
No. 15 of 1929. 

Criminal P, C,. S. 257 — Discretionary 
powers of Magistrate in allowing witnesses 
to be cross-examined explained. 

A Magistrate has a large disoratiou under 
S, 257. When, howeyer, the accused ‘clearly 


asplaiDS that ho wanted an adjournment be¬ 
cause bis vakil was ill and if the witnesses 
are Subsequently present there is no reason for 
not Jetting them be cross-examined. 

[P 632 0 2] 

8. Uanganalha Ayyar — for Peti¬ 
tioners. 

PubHc Prosecutor^iot the Crown. 

Order-A Magistrate has a Urge 
discretion under S. 257, Criminal P. 0. 
and if Lakshmauya v. Emperor (l) goes 
so far as to hold that once a Magistrate 
has summoned witnesses under S. 257, 
he is bound to compel their attendance 
although he is satisfied that ft is un¬ 
necessary for the purposes of justice, 
I respectfully disagree, 

However, in tho present case the 
accused clearly explained that they, 
wanted an adjourumont because theirs 
vakil was ill, and as the witnesses, 
were subsequently praseut there is no 
apparent reason for not lotting them bej 
cross-esmained. The S 0 ''tence is can¬ 
celled and tho case ordered to be taken 
up as from when the cross-examination 
was refused. Fines will he refunded. 

P.R.s./v.S. Ca.Sf? remanded. 

■ (f) A. I. R. ioif Mad, 129. 

A. I. R. 1930 Madras 632 (2) 

Beaslky, C. J., and 
Pandalai, j. 

Sankaralinga Tevan —Accused —Ap¬ 
pellant. 

V. 

Emperor 

Criminal Appeal No. 541 of 1929, and 
Referred Trial No. 153 of 1929, Decided 
on 9th December 1929, against judgment 
of Sess. Judge, Tinnevelly Division. 

(a) Evidence Act. S. 157-Fir»l inw®*' 
lion report—Statements are admissible on y 

for corroborating or contradicting witness 

and not as substantive evidence— Cfimiua 

PCS* 154. 

Statements in first iofocmation report can be 
used for the purpose of corroborating or contra¬ 
dicting a witness but are inadmissible for toe 
purposo of proving that tbs facts alleged there* 
in are correct: 17 G.^V.N. 1218; A.I.lt. »9i5 Au. 
303 and LLR. 1927 Gal, 17, Poll C? 634 0 1, 2] 
(bl Criminal Trial — Evidence - Circum¬ 
stantial evidence must be conclusive. 

In criminal cases based only on circumstan¬ 
tial evidence that evidence should be so strong 
as to point very clearly to the S^ht of the 
accused. ^ 

K. 8. Jayarama Ayyar for J . 8. Veda- 
maniokam for Accused. 

K. A^ Ganapathi for Public Prose¬ 
cutor—lov the Crown. 
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Beasley, C. J.— The .appellant; was 
convicted by the learned Sessions Judge 
of Tinnevelly of the murder of his 
father Thandava Thevan and sentenced 
to death. 

Thandava Thevan was undoubtedly 
murdered on the night of 2nd June last. 
He was stabbed on the chest and died 
of that stab. He was aged 55 years. 
The accused, aged 2i, is his only son. 
Tne deceased had a second wife, P. W. 2, 
who is the stepmother of the accused. 
Both the accused and his father owned 
a bandy and earned their livelihood by- 
letting it on hire and the motive for the 
murder is alleged by the prosecution to 
have been a quarrel between Thandava 
Thevan and his son on this night with 
regard to the collection of money duo 
from persons who had hired the bandy. 
As a result of this quarrel it is alleged 
that the accused stabbed his father and 
ran away. He surrendered himself to 
the Magistrate of Srivailiuntam on 14bh 
June. 

The evidence against the accused is 
purely circumstantial. There are no 
eyewitnesses to the occurrence. The 
evidence against him is that of P. W.’s 
2 and 3 coupled with his absconding 
from the village. 

P. W. 2'8 evidence is that after she 
had served the evening meal to the de¬ 
ceased and the accused in the house 
which they all three occupied and the 
deceased and the accused had gone out¬ 
side the*house on to the pial, she bolted 
the door and remained inside. Some¬ 
time later she heard the father and son 
quarrelling with each other about the 
collection of bandy hire. The deceased 
was accusing the accused of not account¬ 
ing for the money collected by him from 
persons who had hired the bandy and 
pointed out the difficulty this occasioned 
in his maintaining the family. The 
accused retorted that he was not bound 
to account to him for the money where¬ 
upon the deceased said that the accused 
should not touch the bandy from the 
next day, that be would have no food at 
his house and that he must earn his 
own living. Then, according to her evi¬ 
dence at the Sessions trial, there was a 
lull lasting about a naligai. At the end 
of that time she heard the cry of the 
deceasecl *I hav 0 been stabbed.^ She 
lighted a lamp, went outside and there 
found the deceased lying on the ground 


holding his side where the wound was 
and she supported him inside the house. 
Her foot, according to hor, struck against 
a knife and its sheath on the lloor. Tliia 
knife and sheath, however, have not 
been proved to belong to tlie accused. 
Hearing the cries people came to the 
spot, amongst them being P. W.’s 3 and 
4 and two otliers who did not give evi¬ 
dence at the Sessions trial and somo 
women. 

P. W. 3 lives in a house just to the 
south of the deceased only a few feet 
away, a lane separating the northern 
side of iiis house from that of the de¬ 
ceased. His evidence is that lie sasv 
the deceased and tlie accused sitting on 
the pials outside the bouse, the deceased 
sitting on the eastern pial and the ac¬ 
cused on the western. Ho wont inside 
his house and later on. iiaving occasion 
to go outside, he iieard the discussion 
spoken to by P. W. 2 going on between 
the deceased and his son. lie says ho 
recognized their voices. Tlicn he went 
inside and slept and after an interval 
which he states to be three naligais he 
woke up on hearing a cry My son lias 
stabbed,” opened the door and came out 
and there saw the deceased lying woun¬ 
ded on the ground. P. W. 2 carried the 
deceased insido the house and put him 
on a cot. 

Another witness P. W. 4 wont to tlio 
scene of the occurrence on hearing cries. 
ITo immediately went to the village 
Magistrate to make a report. He reached 
tho village Magistrate at about 2 a, m. 
and tho village Magistrate took a state¬ 
ment from him, Ex. B, and then pro¬ 
ceeded to tho house of the deceased 
where he took a statement from P. W. 2. 
The statements of P. Ws. 2 and 4 are in- 
corporated in the first information 
report. 

That is tho whole of tho ovidouce in 
the case and wo have got^ to consider 

whether, it being purely circumstantial 
evidence, it is sufficient to say that it 

proves the case against the accused be¬ 
yond all reasonable doubt. The first 
point to bo considered is, is it true that 
there was this dispute between the 
deceased and the accused on tho pial 
that night? With regard to this, we 
have the evidence of P. W.’s 2 and 3 and 
we are satisfied that the evidence of 
P W. 2 on this point is to be accepted 
and also that of P. W. 3. The next 
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thing to be considered is—and it is the 
most important matter-whether there 
was any interval of time between ‘he 
quarrel and the stabbing and if so what 
that interval was. P. W. 2 pi ‘3 it at 
one naligai and P. W. 3 on t .e other 
hand puts it at 3 naligais. Even if it 
was one naligai, it is sufficiently long 
interval and the murder obviously could 
not have been in the heat of the moment. 
If the accused was the murderer then 
he must have sat for at least a naligai 
thinking about the matter, giving him¬ 
self time to cool down or have gone 
away from the house and leturned. But 
at the same time that interval of time 
do-smakeit possible-we do not say 
probable-that some one else may have 
come to the spot and have committed 
the murder. If, on the other hand, the 
stabbing bad followed the quarrel im¬ 
mediately, that, together with the ab- 
sence from the village of the accused 
pointing to flight, would in our view, 
establish the case beyond all reasonable 
doubt. The circumstantial evidence 
would then be very strong indeed. It 
has been contended before us that 
p. W. 2 was trying bo lighten the case 
against the accused ab the Sessions trial 
and was giving incorrect evidence when 
she pub this interval of one naligai bet¬ 
ween the dispute and the stabbing and 
the learned Sessions Judge has taken 
that view of her evidence. We have 
been asked to contrast that statement 
with the statement which was taken 
from her by the village Magistrate, 
Ex. E. After stating that the deceased 
told the accused that he should earn his 
living himself she stated in Ex. B that 

“ftt the time aha heard the cry of, “babas 
stabbed,” that aha at once lightad the lamp 
from inside the house and came out with it.” 

That statement obviously means that 
the stabbing immediately followed the 
quarrel and, if we are entitled to treat 
that statement in the first information 
report as evidence upon this point of 
p. W. 2, then it is evidence of the very 
greatest importance. But the question 
is, are we entitled to make use of that 
evidence ab all as substantive evidence? 
In our view, statements in the first in. 
formation report can only be used for 
the purpose of contradicting or corro¬ 
borating a witness and for no other 
purpose. If a witness in the Sessions 
itrial makes a statement different to that 


attributed to.-the witness in the first 
information report, that discredits the 
evidence of the witness to that extent 
’n the Sessions Court but does nob make 
the statement in the first information 
report the evidence upon that matter in 
the case. We have been referred bo 
three cases upon this point. The first is 
Autar Singh 7 . Emperor (l). On a diffe¬ 
rence of opinion between two Judges on 
this precise point, it was decided that 
the first information, although a docu¬ 
ment of great importance which is in 
practice always and very rightly pro¬ 
duced and proved in criminal trials, is 
not a piece of substantive evidence and 
it can be used only as a previous state¬ 
ment admissible to corroborate or con¬ 
tradict tbe author of it. In E»'peror v. 
Chittar .Singh (2), it was held that a 
report ot the commission of an offence 
made at a thana or even tbe deposition 
of a witness previously made would be 
admissible for the purpose of corroborat¬ 
ing a witness or of throwing doubt on 
his statement in Court but would be in¬ 
admissible for the purpose of proving 
that the facts stated in it are correct. 
In A^imaddii v. Emperor (3), ab p. 258 
{of 44 C.L.J)., it was observed that first 
informations do nob prove themselves 
but have to be tendered under one or 
other of the provisions of the Evidence 
Act. Tbe usual course is for the prose-' 
cubion to call the inlormanb and the first 
information is to be tendered as corro-. 
boralion under S. 157, Evidence Act. 
In this view, with which we agree, 
there is no evidence that the stabbing 
took place immediately after the quarrel 
ended. On the contrary the only evi¬ 
dence is that it took place either one 
naligai afterwards as P, W. 2 says or 
three naligais afterwards as P. W. 3 

says. With regard to the evidence of 
the latter, we think that his statement 
that he beard a cry of “My son has stab¬ 
bed” is not to be accepted as in bis pre¬ 
vious statement he stated tbe cry to be 
“I have been stabbed." 

The defence set up by the accused, of 
course, is nob a very satisfactory one 
because he has pleaded that ho was at 
a place some 40 miles away collecting 
outstandings having been sent there by 

(i7 [1913J 17 O.W.N. 1213=21 I.O."8S3=sl4 
Cr.L.J. 642. 

(2) A I.R. 1925 All. 303=47 All. 280. 

(3) A.I.R. 1927 Cal. 17=54 CaL 237. 
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his father. lie summoned five witnesses 
at the Sessions trial but his pleader did 
not examine any of them. Previously 
these witnesses were summoned to sup¬ 
port his defence of alibi hut they did 
not go into the witness-box to do so. 
He, therefore, set up an alibi which has 
not been supported by any evidence. 

This is a case of very grave suspicion 
but it still leaves a loophole and that is 
the loophole provided by the interval of 
timo between the end of the quarrel and 
the stabbing. It is during that time 
:that some one else might have murdered 
the deceased. In cases based only on 
'circumstantial evidence, the circumstan¬ 
tial evidence should be so strong as to 
,point very clearly to the guilt of the 
g^ccused 

The appeal is allowed and the convic- 
tion and sentence are set aside and the 
accused is ordered to be set at liberty. 

p.U.S./j.M. dppcflf allowed. 


A.I.R. 1930 Madras 635 

KumaraswaMI Sastri and 

Reilly, JJ. 

Pannaji Devi Chand and Co., CadaQ 
—Defendant—Appellant. 

v. 

Sanaji Kapttr Chand —Plaintiff“"Res- 

'itTeal No. m of 1925. Deciaed on 
Gtl. February 1930, against decree of 
Sub-J . Bellarv, iu 0. S. No. 2 of 1924. 

(a) Umiuiian Act, S. 23 - Wrongful 
aeizure of moveable property i* not con- 

-i-- o 0 nove.blo property i. not 

a 0 . ntinuing wrong within the 

2i, altbough the party is depriveil of the posses 

8ioD and use of the property ^ 

it if taU.n out of his possession. U 
lb) Limitation Act Art. 2U -Time run* 
from actual wrongful seizure and not when 
seizure U declared wrongful by Court 

Under Art. 29 timo bigins to run from tho 
date of the actual eeizuro and not from tiis 
date the seizure is declared wrongful by a 
competent Court. For the Boizure is wrongful 

ab initio. It docs not become wrongful when 
decUrod to b> so by the Court : 19 W. R. HJ, 
23 Mad. 621 and 31 Mad 431, Re., on.^ ^ 

(Cl LimiUlion Acl, Art. 29- Art 29 .p- 
„lic. to .11 .ttaeSment. before J-Jj”"'- 
Such attachment wrongful both when 
Court be. no juri.dlction ana u an .n.of,.. 

pr'oparf;i:",Maf “a'o'nt' or of 

Article 29 applies to all cases of » ta°hrn 0 nt 

before judgment where spe p P 
aelzedpandthe seizure is wrongful not on y 
when the Court had no jurisdiction, but also 


when the aftaoliinonli was obtaini'd on insniTi* 
cient grounds. Further it inak-s no diferenco 
whether the prnn. rtv attached 1. longs to the 
(lof.-ndaut or to a third party. 

774. not Foil., 2J Mod. Mod. io. and B 

Jiom. 17; -2.) AU. (U:.; 12 Cnt. 8). 

T <71)1 n/af [L boo o 

V.s. S^arasimhaohori — for Appel¬ 
lants. 

C. Samlasira i.’.r — for Respondent. 

ICumaraswami Saslri, J. ” Defen¬ 
dants ara the appellants. 'Ibis ap] 0 A 
arises out of a suit filed by the i laintitt 
firm against the defendant' film clai¬ 
ming a sum of Rs. lO.CCO as damages 
which the plaintiffs alleged they sus¬ 
tained by reason of the defendants liav- 
iog wrongfully attached before judgment 
the properties in the defendant firm. 

The plaintiffs and the defendants 
were merchants wlio were carrying on 
business in partnership. The plaintiils 
were carrying on business at Rellaiy 
and tho defendants were cauying on 
business at Gadag. It is alleged that 

the plaintiffs filed a suit in the Bellaiy 
District Court for winding up the busi¬ 
ness and for taking accounts. The cle- 
fondants brought a suit against the 
plainiiffs and two other firms in the 
Court of the Fiisb Class Subordinate 
Judge of Dharwav for a breach of con¬ 
tract claiming rupees throe lakhs twelve 
thousand odd. The defendants filed an 
affidavit on 30th March 1920 and ap¬ 
plied for attacbmenb before judgment ot 
certain properties of tho plaintiffs m 
Bellary and obtained conditional older. 
The Subordinate Judge after hearing the 
parties confirmed the attacliment be ore 
judgmenton21stAp.il 1920 and order¬ 
ed the plaintiils to give 8e:iunty on 
failure of which the attachment was to 
continue. It is alleged in the plamt 
that both in getting this order and m 

carrying out the attachment tho defen¬ 
dants were guilty of various acts of 

misconduct. The fthe 

tho High Court of 

order of the Subordinate Judge bolding 
that the defendants did not establish 
any proper grounds for the attachment 

boLa iSilAent. The judgmen-i of tha 

Bombay High Court la raportad m han- 
naji Kapur Ghaud v. Pannaji Devi^ 

chand (l)- , nfafa 

The defendants filed a written state¬ 
ment stating that they acte d bona fade. 


(1) A. I. R. 1922 Bom. 270= 40 Bom. 431. 
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They denied that in carrying out the 
attachment they acted in any illegal 
manner as alleged in the plaint. They 
denied that the plaintiffs were entitlei 
to any damages and stated that the suit 
was barred by limitation. 

The Subordinate Judge held that the 
plaintiffs did not prove the various acts 
of misconduct alleged in the plaint but 
ho was of opinion that the plaintiff were 
entitled to damages on the ground that 
the attachment was not obtained bona 
fide, lie observed; 

“Ifi fcbe resuls I find that the attachment 
roa.lo/rom 10 th to l^iih April 1020 was mali¬ 
cious iu the seusa that it was eongbt not un¬ 
der an apprehension that the plaintiffs were 
closing tho shop to debat the debt due to the 
del udants but in order that It may be easy 
for tho defendants to realise tlioir moneys in 
caso they obtained a dacre.*.’* 

As regards damages he awarded 
Es. 3,000 damages and directed the par¬ 
ties to pay and receive proportionate 
costs. As regards limitation, the point 
was considered by the District Judge 
before the suit was transferred to the 

Subordinate Judgo and the District 
Judge on the authority of Uanavikara. 
‘ij.anv. Avmli(inKoya{2\ was of opi- 
nioQ that, where the, moveables of the 
defendants were attached before judg¬ 
ment. the seizure cannot bs regarded as 
wrongful and that Art. 23 did 

not apply. The District Judge ap¬ 
plied Art. 49 and as the date of the 
seizure was 9th April 1920 i. e., within 
three years before the suit he hold that 
tho suit was in time. The Subordinate 
Judge said that that ruling concluded 
the matter but be also added that as it 
was necessary for the plaintiffs to prove 
that the prior proceedings terminated in 
their favour, limitation began to run 
from that date, that tho attachment 
was a continuing wrong and that S. 23, 
Lim. Act, would apply. Hence the ap¬ 
peal. 

In appeal it is contended that the suit 
is barred by limi'-ation and that the 
Judge was wrong in holding on the facts 
that the attachment before judgment 
was obtained maliciously and without 
reasonable cause and that in any event 
the damages are excessive. As regards 
limitation I am of opinion that the suit is 
barred by limitation. The order of the 
Subordinate Judge of Dharwar was on 
31st March 1920 and the attachment is 

(2) [1896j 129 Mad. 80=6 M. L.T.Tl 


& Co. V. Senui Kapur Ceakd 1930 

said to have been on lObh and lUh 
April 1920. The suit was filed on 26th 
October 1921. The suit was one for 
damages for obtaining a wrongful at¬ 
tachment of the properties of the plain¬ 
tiffs. 

Article 29, Dim. Act, runs as follows: 

For comp^osatioD for wrongful seizure of 
raoveablo property under legal prooese, one 
tho dato of tho ssizure*^' 

Ic is c intended by the appellants that 
this case falls within Art. 29 that the 
suit is for compensation for wrongful 
seizure of moveable property under 
legal process, that the period is one year 
commencing from the date of tho seizure 
that according to tho allegations in the 
pUint the seizure was wr mgful from the 
date when the property was S:iizod, that 
the fact that it was held to be wrongful 
by tho Hign Court of Bombay on Uth 
September 1921 docs not convert a pro¬ 
per seizure into an improper seizure and 
that consequently the date of the order 
of the High Court of Bombay has no¬ 
thing to do with limitation. Ibis also 
argued that seizure which is wrongful 
is not a continuing wrong within S. 23, 
Lim. Act. 

For the reiponJonbs it is argued that 
there is difference between cases where 
the property of the defendant is at¬ 
tached and cases where the property of 
third parties is attached, that Art. 29 
only applies to cases where the property 
of third parties is attached, and that if 
the property of the defendant is at¬ 
tached tho proper article would be 
Art. 36 which provides for compensa¬ 
tion for any malfeasance, misfeasance 
or nonfeasance independent of contract 
^and nob specially provided for by the 
Limitation Act, and a period of two 
years is prescribed, the period commenc¬ 
ing from the date when the malfeasance, 
misfeasance or nonfeasance takes place, 
or Art. 49 which provides for compen¬ 
sation for wrongfully taking or injuring 
or wrongfully detaining moveable pro¬ 
perty where tnrea ysars is the period of 
limitation beginning from the time 
when the property is wrongfully taken 
or injured or when the detainer’s pos¬ 
session becomes unlawful. It is also 
argued that wrongful attachment is a 
continuing wrong until the property is 
released from attachment in which case 
the suit was not barred by limitation as 
it is admittedly within one year of the- 
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release order of the High Court setting 
aside the attachment. It is also con¬ 
tended that as in actions for malicious 
attachment under legal process the ter¬ 
mination of the proceedings is neces¬ 
sary, limitation begins to run from the 
termination of the proceedings or the 
period when the proceedings were going 
oa should be excluded in computing tho 
one year. 

The difliculty of applying either of 
the Arts. 36 or 49 is that before these 
articles can be attracted it has to be 
jshown that the specific Art. 29 which 
applies to suits for compensation for 
wrongful seizure of moveable property 
under legal process is not applicable. 
)I do not think it can be held that wrong* 
ful seizure of moveable property is a 
continuing wrong. No doubt the party 
is deprived of the possession and use 
of the property during the period it is 
taken out of his possession but it seems 
to me that that does not make it a con¬ 
tinuing wrong within the meaning of 

S. 23. 

No authority has been cited for hold¬ 
ing that in such actions limitation does 
not begin to run until the plaintiff ob¬ 
tains a restoration of the property. I 
do not think the wrongfulness or other¬ 
wise of the seizure depends upon the 
adjudication of the Court on an objec¬ 
tion taken by the person whose pro¬ 
perty is attached. If unless certain 
facts are alleged and proved the attach¬ 
ment is an invasion, the wrongful 
nature of ttie attachment does not de¬ 
pend upon the adjudication of the Court 
on the objection. It is not rightful 
when the Court makes an order on al¬ 
legations which are subsequently found 
to be .unproved and becomes wrongful 
only when the Court on investigation 
of the facts bolds that the plaintiff bad 
no jurisdiction in attaching the pro¬ 
perties. It is wrongful ab initio. 

As regards the argument that there 
is no cause of action until tbe attach¬ 
ment has b^en dt^clared to be wrongful 
and that the plaintiff must allege and 
prove the termination of the proceedings 
in his favour, the effect of upholding this 
contention would be to read into Art. 29 
words that are not there. The period 
of limitation runs from tbe date of tbe 
BeiEDre and not from tbe date w hen tbe 
seizora is declared wrongful. It should 
be noted that in other articles where 
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termination of procoodings is necossary 
to give the plaintiff a causo of action, 
the Limitation Act specially proviiles 
for that contingency. Kor example in 
Art. 19 which refers to compensation for 
false imprisonment, the period of limi¬ 
tation begins to run from tho date when 
the imprisonment ends. In Art. 23 
which refers to com.ensation fir mali- 
cious prosecution the period of limita¬ 
tion runs from the date when the plain¬ 
tiff is acquitted or the prosecution is 
otherwise terminated. In Art. 12 which 
refers to compensation for injury caused 
by an injunction wiongfully obtained 
the period of limitation is three years 
commencing from the time when the 
injunction ceases. The legislature has, 
however, in dealing with compensation 
for wrongful seizure of moveable pro¬ 
perty under legal process fixed the 
period as one year from the date of 
seizure. 1 may also point out that Art. 
28 which refers to compensation (or 
illegal, irregular or excessive distress 
gives one year from the date of the 
distress. Having regard to this marked 
distioctioD I do not think I would be 
justified in reading into Art. 29 words 
which are not there. And even assum¬ 
ing for purposes of argument that it is 
necessary in case of compensation for 
wrongful attachment to allege and 
prove that tbe attachment proceedings 
have been terminated in favour of the 
plaintiff, it is difficult to see hew the 
period during which the proceedings re¬ 
garding tbe attachment are alleged to 
be pending can be excluded. Under 
S. 9 when once time has begun to run, 
no subsequent disability or inability to 
sue stops it and none of the sectiens in 
Part. 3, Lim. Act, relating to computa¬ 
tion of period of limitation have any 
app]i;ation to cases like tbe piesent. I 
find it difficult to see why any distinc¬ 
tion should bo drawn between cases 
where the property of the defendant is 
attached and cases where the property 
of third parties is attached. Both the 
cases fall under Art. 29. There is wrong¬ 
ful seizure of moveable pn petty under 
legal process and the seizure is no less 
wrongful because it is the pra(erty of 
tbe defendant. The distinction to my 
mind is purely artificial. The hardship 
is tbe same. 

Turaing to the authorities there are 
00 doubt some cases which draw this 
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distinction bub there are other decisions 
where Art. 29 has been applied to cases 
where delondanb’s property has been 
distrained or attached. In flnqhes v. 
Chair-nan of the Municipal Oommi'- 
si mers, Boivrah {^), the suit was for the 
recovery of damigos on a'icoant of a 
fine imposed by ttio Municijiality of 
Howrah and the dotiMibi ui of an omni¬ 
bus. The fine was set asi la by the 
High Court and the detention pro¬ 
nounced to be wrongful. The question 
was as bo when the ca-iso of action 
arose and as to the pirio 1 of Umlbabion, 
the Calcutta Municipil Act giving a 
period of thioe montlis. Sir Richard 
C nigh, C. J., oiKorvel . 

“Th ciu3‘of iiciioi bh!36[/-iiro of tin 

omnibus, which took plici on o'.h July. Either 
th'U seiiSiro wis a la.vlal ono bv virtue of pro* 
ceodings to r'covec th^ fine which had boiu 
legally imposed hy ’■•lio 'fui.-cptl Comoiis* 
3 i .n’r,acting as a MAgistrito.or it was a seiicuro 
without any jnstificition, in whicn case tnero 
woiill b) a c.v'is! of action The Judgo of the 
Small Cause Court ie mistaken in supposing 
that the cause of action arose upon the order 
of tbs High Court being made. It is a raistak) 
to suppose as I observe, is oltea done, that 
where a proceiding is illegal aud may be a 
cause of action, the ciuse of action does nob 
arise until the proceeding h is bjen set aside 
by the Court. Th re mav bo cases in which 
before an action can bs brought It is necessity 
to have the proceediugs set asido but where 
there is an entire want of jurisdiction, where 
the alleged wrong doir is not acting judicially 
aud would have uo protection from his jud" 
cial capacity, it is not necessary to wait until 
his illegal and unfounded proceedings are set 
aside. In this case if the pUintiQ btd any 
cause of actiou, it accued upon the seizure of 
the omnibus, and he was bound to bring his 
suit within three months from the time of the 
seizure. H* couM not, und ir the circumstan* 
CIS, treat tht continued detention of the omni¬ 
bus as fresh causes of action from day to diy.’* 

In Jagjivan Jaoherda^ v. Gufam 
Jillani (4), it was held that a suit to 
recover money wrongfully taken under 
a decree is governed by Art. 29, Lim. 
Act of 1877 and that the same article 
applies to cases where compensation for 
the loss of interest on the money .is 
claimed. This was a case where the 
property of the defendant was attached. 
In Surajmal v. Manc'.kchand {5», the 
suit was for damages for wrongful at¬ 
tachment and the question was which 
article was applicable. The property 
attached was ihe property of the plain¬ 
tiff and not the property of a third per¬ 


son. lb does not appear from the facts 
state 1 in the judgment that there was 
any actual seizure of the property. 
There seems to have been only a prohi¬ 
bitory order. Batty, J., in considering 
the articles applicable observed; 

“1 do aot thiuk tho pressot suij can ba des¬ 
cribed wiibout sKraia of words as ouo for sp ci* 
he movetbld property or for compsQsvtion for 
wroQgfuily takiug or detaiaing the same Nor 
cm it bi said that the rubies ia suit were ia* 
jured. The injury if aay was done to the 
plaintiR by aficciiag his power of dealing with 
thorn. 1 therefore think Art. 36 would govern 
the case, unless there be aav other atticle 
ivhicb could apply. Art 21 doos not appear to 
do so, Cor it implies actual seizure under legal 
process. The only other article besides 36 that 
can be oitid as appropriate is Art. 42 which 
relitis to suits Cor compeosition for iujuiy 
c lus^ I by an iujuaetion wrongfully obtained. 
Nt'id KiDiiir V. Cr>ftri Skullin’ (0), has been 
cited in th'S counexiou; but that case dealt 
with an iajuQction uniet S. 92. Act 8 of 
1^>9, which corcespenis with 3.492 present 
Co le, r ither than with Ss. 4S4, 485, 486 and 
268 under which the attaohm.int now in ques¬ 
tion purports to have bJen mtde.” 

In Muruge^a MudaHctr v Jaltaram 
Dacay (7), certain properties in the hands 
of a third person were attached on L2tb 
Juno 1895. The plaintiff filed a claim 
which was disallowed. Thereupon he 
filed a regular suit bo establish his right 
which was decreed in his favour. He 
then filed a suit in 1899 for recovering 
damages. Tne defendants among other 
pleas contended that the suit was bar- 
re i by limitation. The plaintiff con¬ 
tended that the period of limitation 
should be calculated from the time when 
his rights weie finally declared by 
tne High Court or at any rate that the 
time occupied in the proceedings con¬ 
nected with the Smill Cause Court 
should be deducted under S. 14, Ciim. 
Act. It was held by Sir Arnold White, 
0. J.,and Subramania Ayyar, J., that 
the suit was barred and that the plain¬ 
tiff was not entitled to have the tirn® 
spent in prosecuting the previous suit 
deducted from the period of limitation. 
The learned Judges observed: 

“In our judgmant th'J olaintifis oauss of 
action accrue! on I2tb Juno 1895. Tho 
snit was instituted on 26tli April 1891. ' 

therefore, by virtue of the earlier prooeeding 
taken by tho pUintiR he can claim . 

ofS. U, Lim. Act. the question whether tna 
period of limitation is the one y at 8 ps 
presTibed by Art. 29 ot th^ three yjats p®» 
prescnbjd by Art. 49 is immatsrial*’ 

(61 5 B L.R. Ap. 4=13 W.K. 

-•(7) [1900] 28 Mad. .621. 


(3) 19 W. R. 339. 

(4) [1884] 8 Bom. 17. 

5) [1904] G Bom.L.R. 704. 
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After holding that the period under 
S. 14 cannot be excluded the learned 
Judges observed: 

"But it ha3 bssn argued on behalf of the 
plaintiff that a distinction must be drawn 
between a claim for compensation for wrongful 
seizure of moveable property where the compen¬ 
sation sought is merely the value of the goods 
seized, in which case it is argued that Art. 49 
applies, and a claim for compensation by way 
of damages which are consequential on the 
wrongful sjiznrc and ar; independent of any 
question of compensation for the value of 
the goods, in which case it has been argued the 
period of limitation is one year under Art.‘21. 
There is no reason in principle for this distinc¬ 
tion and. in our judgment, the legislature 
never intended that any such distinction should 
be drawn. Art. 29 is quite general in its terms 
and we think it was intended to apply to all 
cases whore the alleged wrongful seizure was 
made under legal process. The case of M'lna' 
vi<<yaviaii v. /luisi/n»t Kot/^ (2) may be distin¬ 
guished on the ground that, in thnt case, the 
wrong complained of was the institution of a 
suit without reasonable grounds followel bv an 
attachment of the goods of the defendant in 
the suit; whereas in the present case the goods 
belonged to a person who was not a party to 
the suit in which the attachment was made." 

Iq Narasimha Rao v. Ganaarajui^) 
it was held by Sir Araold White, C. J., 
and Pinhey, J.. that Art. 29, Sch. 2, 
Lim. Act, applied to suits for dama¬ 
ges for wrongful attachment. This 
was a case where the goods of a third 
person were attached. He preferred a 
claim which was dismissed but he suc¬ 
ceeded in a suit under S. 283, Civil 
P. C. The attaclimenb was on 10th 
December 1899. The suit was finally 
decided in plaintiff’s favour on 7th Feb¬ 
ruary 1901 and the suit for damages was 
instituted in 1903. Sir Arnold White, 
C. J., was of opinion that Art. 29 ap¬ 
plied and he followed the decision in 
iffurwjm Mndaliar v. Tattaram Davny 
( ). The learned Chief Justice ob¬ 
served : 

‘ The lower Court have dealt with the case 
on the footing that the attached property was 
moveable property and I deal with the case on 
the same footing. I am of opinion that the 
appropriate article is Art. 29, sinoo this is the 
only article which refers spacificiallv to wrong¬ 
ful siizure under legal process. This wvs the 
view taktn by this O'jurt in ilunirfe^a Muda’ 
lUr V. J/iUfiram Oavaif (7) at p. 624. I do not 
think this article should be construed as 
limited to claims for oons^quential damages 
and as not applicable where the plaintifl seeks 
only to recover the value of property seized, or 
the flsle proc^odfl, if tho ofoporty biS beeri sold. 
This is obvionsly not the sense in which tho 
word ie us3d io Arts. 30 aad 31, and I do not 
see why it shonli be construed in this ras- 

(8) [1903] 81 Mad. 431=18 M. L. J. 590. 


tricted sonso in .4rt. 21. Tf Art. 29 .applies, tho 
law is express iiml till'time is ono yeir from 
the date of tm sei/nr..'. No doub!: 2S-3 of 
the Code mvkis provision foraspcciil proce¬ 
dure whereby .v cliimant to propertv which 
has been s'i/>d in .'Xi'cuticin may establish his 
right, biU 1 fai 1 to S’O how Ui- provisions of 
this sectioii o.iu h r-''h? off-ct of postponing 
tho time wh'u liniiu‘-ion bigins tc run, or 
suspending tho tiuu wiiich his begun to run, 
when th) Limitiition Act m»k‘s express provi¬ 
sion in the matter, Furth'r I can see no 
ground fer holding that tiiuMloes llo^ run so 
long as the property ivmiins in c'istodi v legis. 
The damage to the plviur.iil is tho s-izuro of 
his property. True ho may cvtntii.allv suc¬ 
ceed in showing tho proport.' is his and in the 
meantime the property is safe, but ho is nooo 
tho less (Umaged by b-’ing deprived of the 
eajoymeot of his own property." 

Sankavan Nair, J., was of opinion 

that so long as the property I’emtinod 

in the custody of the Court the plaintiff 
cannot be said to have lost it and is 
therefore not entitled to any compensa¬ 
tion for its loss, and that Art. 29 does 
not applv. He was of opinion that 
Art. 02 or Art. 120 applied. With this 
difference of opinion tho matter came 
before Pinliey, J., who was of opinion 
that Art. 29 applied to tho case. The 

learned Judge observed : 

‘‘If the seizure w.^s not wrongful there was 
nothing wrongful in the payment. It is con¬ 
ceded that the seizure was wrongful This is 
nob a continuing wrong, Later manifestations 
of the original damage done and consequent 
upon the injury originally sustained do nob 
give rise to a new cause of action. The cause 
of action therefore was tho original seizure and 
time b’gvn to run from that date. Tho article 
of Sch. 2, Lim. Act that governs the case would 
appear to be either Art. 29 or Art. 49." 

After referring to tho view of the 
learned Chief Justice that the distinc¬ 
tion between Art. 29 and Art. 49 is 
that the former article applies to a case 
of wrongful seizure made under legal 
process whereas the latter applies when 
the wrongful seizure is made by a pri¬ 
vate person, the learned Judge observed: 

"There is much bo be said in support of this 
view bub it seems bo me unnecessary, now, to 
decide which of the two articles applies, for 
the suit is admittedly barred whichever article 
is applied, if the wrongful seizure is taken as 
tho starting poiot for limitation, and no allow¬ 
ance is made for tho tim3 sp^at in litigating 
the title under 3. 283, Civil P. C. ’ 

This case seems to me to be authority 
for two propositions : 

1 that the starting point for limita¬ 
tion in case of wrongful seizure of goo is 
under legal process is the wrongful 
seizure and not when the plaintiff ob¬ 
tains a declaration of bis rights as to 
the property seized and. 



i 


640 Madras Pannaji Devi Chand & Co. y. Senaji Kapor Chand 


1930 


'2. the time spent in the previous liti¬ 
gation cannot be excluded in comput- 
ting the period of limitation Having 
regard to the reasoning of the learned 
Chief Justice an^l Pinhey, J., nothing 
turns ou the fact that the property at¬ 
tached in the present case was the pro¬ 
perty of a third person and not the pro¬ 
perty of the plaintiff. 

Madras Steam Navigation Co. Ltd. v. 
Shalimar Works Ltd. (9) was a case 
where the property of the plaintiff was 
attached. The suit was for damages. 
It was held that a suit for damages for 
wrongful seizure under legal process is 
governed by Art. 29. Lim. Act. In this 
case the plaintiff was a company carry¬ 
ing on business in Calcutta and certain 
repairs to a steamer owned by the com¬ 
pany were carried out by the defen¬ 
dants. The defendants filed a suit for 
the recovery of the money due to them 
and the ship was attached on 4th June 
1910. The suit was dismissed for want 
of iurisdiction and the ship was released 
from attachment on 3lst January 1912, 
The suit for damages for the wrongful 
arrest of the steamer was filed on 4th 
June 1912. Then the question arose as 
to whether the suit was barred by limi¬ 
tation. Jenkins, C. J., and Stephen, J., 
held that the suit was barred. As re¬ 
gards limitation tie learned Chief Jus¬ 
tice after holding that the attachment 
cannot be said to be a nullity owing to 
want of jurisdiction to try the suit 
observed: 

“I6 has been further contended that as this 
was a trespass to goods, Art. 36 should be ap¬ 
plied; but Art. Mis specific and fits the case, 
and it is a rule of construction of long applica- ' 
tion that a goncril article does not govern i 
where there is a particular articJo which dovers - 
tho case. Nor do I think can Art. be treated • 
as governing this caso rather than Art. 29 It 
was the seizure, if wrongful, that was the cause < 

of action and the plaintiff cannot treat tho suit i 
as one for trespass apart from the seizure for ^ 
the purpose of evading Art. 29 Tho conclusion i 

then to which I come is. that this suit as ^ 
framed js based on malice or its equivalent C 
that m the absence of proof of malice or its ^ 
eqiijvalcat the suit if treat.'d as ono for trespass 
will not lie in the circninstanccs of this case- 
ana that if such a suit did lie it would fali ® 
under Art. 29 and wo'jld be barred.” 

InYellammalv. Ayyappa Naick (lO) J' 
ib was held by a Full Bench of this l\ 
Courfe that in order to attract the provi- tl 


(9) a 15] 42 0ftl. 85=28 I. 0. 46\ 

{10; tl9l4J 38 Mad. 972=26 M. L. J. 166=1 


I- sions of Art. 29 there should be actual 
t- Seizure and that neither attachment of 
ig a debt nor voluntary payment of it to 
d Court would constitute seizure of move- 
g able property under legal process within 
i- the meaning of Art. 29, Lim. Act. In 
•- Pandiri Veeranna v Mandavilli Subba 
' Pao (l 1} moveables already attached and 
seized at the instance of A were further 
. attached by the issue of a prohibitory 
5 order at the instance of the defendant. 

I A suit for damages was filed against the 
defendant who further attached the 
■ rroporties and it was held that a suit 
for damages for compensation for such 
attachment was governed by Art. 29 or 
36, Lim. Act and not by Art. 42, 49 or 
120. In dealing with the second at¬ 
tachment which was admittedly not by 
seizure, Sadasiva Ayyar, J., referred to 
Yeilammal v. Ayyappa Naick (10) 
his view seems to be that if there was 
actual seizure Art. 29 would apply. He 
was also of opinion that if there was 
actual seizure there was no continuing 
wrong. In Bam Narain v. Uwrao 
Singh (12) it was held that Art. 29 is 
the article to be applied to a suit for 
damages on account of an unlawful at- 
tachment before judgment of a shop 
belonging to the plaintiff, and that the 
attachment was not a continuing wrong 
within the meaning of S. 23, Lim. Act. 

I may in this connexion refer to 
Sm. Sarat Kamini Dasi v. NagenSra 
Nath Pal (13) where the question arose 
whether Art. 109 could be applied to 
cases where a mortgage sale which was 
hold on 6th May 1913 was not confirmed 
till the 28th January 1914 owing to an 
infructuous application to set it aside 
and a suit was filed on 16th September 
1916 by the auction purchaser to re¬ 
cover sums realized by the defendant as 
rents from the tenants of the land. It 
was held that under Art. 109 limitation 
began to run from the date of the re¬ 
ceipt of the rents and that the action 
was barred. 

In dealing with Art. 109, Mukerji, J-» 
observed : 

“.A careful study of Col. 3 of tbe sobedula 
reveals an outsanding fact which cannot 
be ignored, namely, that the starting point 

of limitation does not always snychronise vitb 

tbe cause of action ; in many oases it does, bnt 


(11) ri9lfj 81 M. L. J. 257=85 1. C. 98. 

(12) [190-0 29 All. 615=4 A. L. J, 548=(1907) 
A. W. N. 194. 

(13) A. I. B. 1926 Cal. 65. 
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in others it dates from some specified erents 
which again are either anterior or posterior to 
the accrual of the cause of action." 

The learned Judge after referring to 
all the authorities and to the argument 
as regards suspension or extension of 
time observed : 

"In applying the principles of limitation the 
Indian Courts are not permitted to travel be* 
yond the articles and the exceptions and pro* 
visos embodied in the Act itself, and that apart 
from the provistous of the Act itself there is no 
principle which can legitimately invoked to 
add to or supplement its provisions." 

The argument that there is a differ¬ 
ence between cases where the property 
attached belongs to the defendant and 
cases where the property attached be¬ 
longs to a third party is based upon the 
decisions in Manavihraman v. Avisilan 
Koya (2), Arjun v. Abdul (14), Manga v. 
Changa Mai (15) and Sokkalingam Chetti 
V. Krishnasivami Ayyar (16). I can find 
no principle on which a difference should 
be made whether the attachment was of 
the defendant’s property or the property 
of a third person. And Mr. Sambasiva 
Bao for the respondent is unable to 
point to any ground on which such a 
distinction can be based. 

In Manavihraman v. Avisilan Koya (2) 
the suit was in respect of timber at¬ 
tached before judgment in November 
1888. The suit was dismissed in October 
1889 and an appeal by the plaintiff was 
dismissed in July 1890. The defendant 
in that suit filed a suit in September 
1892 against the plaintiff who obtained 
the attachment for -damages occasioned 
by the attachment before judgment. The 
case was one where the property was 
claimed by two persons and for the pur¬ 
pose of preserving the property, the pro¬ 
perty was attached by the Court. But 
that makes no difference in principle. 
The learned Judges thought that Ait. 36 
applied and that the suit was barred by 
limitation. In dealing with the conten¬ 
tion that Art. 29 would apply the learned 
Judges observed : 

‘‘Wo agree with them (the Courts below) that 
Art. 20 does not apply since this is not a case 
of wrongful seizure, but it is argued for the ap¬ 
pellant that the case falls under Art. 36 and 
that the suit should be regarded as one for mis* 
feasance indepeDdent of contract, and that it 
falls under the description of a tort for which 
a limitation of two years is generally provided. 


14) A,I.B..1921 Cal. 774. 

15) A.I.R. 1925 All. 131. 

16) [1920] 88 M.L.J. 324=11 -M.L.W. 479=55 
I.O. 786=(1920) M.W,N. 192. 
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Soo the judgmeub of Farran, J. in Essoo Bha- 
yaji V. The Sifaimhip 'Savilri' (17).” 

After discussing the scope of Art. 49 
the learned Judge thought that Art. 30 
should be applied. In Sokkalingam 
Chetti v. Krishnaswami Aijyar (16) the 
learned Judges draw a distinction bet¬ 
ween cases where the property of a tliird 
person is attached and cases where the 
property of the defendant is attached, 
and were of opinion that Art. 29, Lira. 
Act, was restricted to cases in which the 
seizure is intrinsically wrongful but did 
not apply to cases where the foundation 
of the claim is that the defendant pro¬ 
cured tfhe seizure of the plaintiff's pro¬ 
perty under a perfectly legal process bub 
by misrepresentation to the Court. They 
think that Art. 36 would apply in casss 
where the property attached belongs to 
the defendant and distinguish Murugesa 
Mudaliar V. Jattaram. Davey (7), MuU 
‘lan Chand v. Bank of Madras (18), 
Narasimha Bao v. Ganga Raju (8), Pnn- 
dari Veeranna v. MandaviUi Subba Bao 

(11) and Bam Narain v. Umrao Singh 

(12) on that ground. As regards the de- 
cision in Madraf Steam Navigation Com¬ 
pany V. Shahmar Works Ltd. (9) they 
think that the observations are obiter. 
With all respect, the case in Madras 
Steam Navigation Co., Ltd. v. Shalimar 
Works Ltd. (9), which is a high autho¬ 
rity of Sir Lawrence Jenkins, C. J., dis¬ 
cusses all aspects of the matter. 

In Arjun v. Abdul (14), the learned 
Judges held that a seizure cannot be said 
to be wrongful except whore the writ; 
was without jurisdiction or where the 
writ was executed against a person who 
was no party to the decree and where 
the goods were outside the scope of the 
suit. The learned Judges observed : 

"lathe present case the writ was issued by 
the Court and priraa facie it was not a wroog- 
ful Seizure. The writ was not without juris¬ 
diction as the Court had jurisdiction over the- 
subject matter, nor was the writ executed 
against a person who was no party to the de¬ 
cree, nor with respect to goods outside the scope 
of the writ. In -these circumstances, we thiuk 
that Art. 29 is inapplicable totbo case. This 
view is supported by the cases of Manavihra- 
man v, Avisilan Koya (2) and Sohkalingavi 
Ohtlty v. Krishnaswami Ayyar (16).’’ 

Then they distinguish the other cases 
on the ground that the writ was issued 
against a stranger. As regards the Mad¬ 
ras Steam Navigation Co., Ltd. v. Shali- 
mar Works Ltd. (9) they think that th^ 


(17) [1887] 11 Bom. 133. 

(18) [1004] 27 Mad. 346, 
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observations are obiter. This decision, 
with all respect, gives no reason why 
there should be this distinction drawn. 
It simply purports to follow Mflnfl- 
vikramaii v. Avisilan Koya (2) and 
Sokkalingam v. Krishnaswami (16). In 
]\Ianga v. Changa Mai (15) it was held 
that Art. 29 applied to a suit for com¬ 
pensation tor wrongful seizure of move- 
able property and that there could be no 
wrongful seizure because the attachment 
was made under legal process. The 
learned Judges thought that Art. 29 
would apply only in cases where the 
seizure was without jurisdiction. 

As observed in Hughes v. Chair^ 
man of the Municipal Comfnissionets, 
Howrah (3) and the other cases I have 
referred to, a seizure by the plaintiff on 
insufficient grounds is wrongful ab initio 
and cannot be said to become wrongful 
only when the Court adjudicates on the. 
matter. The balance of authority is in 
favour of the view that Art. 29 would 
apply both to cases of seizure under 
orders passed by a Court without juris¬ 
diction and to cases of seizure under 
orders passed by a Court having jurisdic¬ 
tion but on insufficient grounds. In (act 
in all the Madras cases referred to,where 
it was held that Art. 29 applied, the sei¬ 
zure was by a Court having jurisdiction 
but on insufficient grounds. And even 
in Sokkalingain, Chetty v. Krishna¬ 
swami Ayyar (16) this distinction was 
negatived. 

I am of opinion that Art. 29 applies to 
all cases of attachment before judgment 
where specific property is seized and the 
seizure is wrongful either because the 
Court had no jurisdiction or because the 
attachment was obtained on insufficient 
grounds, that it makes no difference 
whether the property attached belongs 
to the defendant or to a third party and 
that we are not at liberty, having regard 
to the plain provisions of the arti¬ 
cle, to read into Col. 3 anything 
'that would make the starting point a 
'different one. In this view it is un¬ 
necessary to consider the question as to 
whether the Court was right in award¬ 
ing any damages in this case. I would 
allow the appeal and dismiss the plain¬ 
tiffs’ suit with costs throughout. 

Reilly, J.-On 30th March 1920 the 
defendants obtained from the Subordi¬ 
nate Judge of Dharwar a conditional 
order against the plaintiffs under R. 5,0. 


38, Civil P. C., for attachment of move¬ 
ables before judgment. The attachment 
was made on 9th, 10th and 11th April 
1920. On 21st April 1920 after hearing 
the plaintiffs the Subordinate Judge con¬ 
firmed the attachment. The plaintiffs 
appealed to the High Court of Bombay, 
which ordered the attachment to be 
raised as having been obtained by the 
defendants on insufficient grounds. That 
order was made on 16th September 1921. 
On 26th October 1921 the plaintiffs in¬ 
stituted this suit for damages on account 
of the attachment. The question before 
us is whether the suit is time barred, 
having been brought more than a year 
after the attachment was effected. 

The defendants, who are the appellants 
here, contend before us that the suit 
is covered by Art. 29, Sch. 1, Lim. Act, 
which runs “for compensation for wrong¬ 
ful seizure of moveable property under 
legal process." Taking those words in 
their plain meaning they certainly cover 
the case. But it is contended for the 
plaintiffs that “wrongful" in this arti¬ 
cle has something narrower than its 
ordinary meaning, that it refers only 
to seizures wrongful because made under 
the order of a Court without jurisdic¬ 
tion in the matter or in respect of the 
property of a person who is not party to 
the proceedings or in excess of the order 
of the Court. On the face of it that is 
an arbitrary restriction of the meaning 
of “wrongful" in the article. It can¬ 
not be denied that, if an attachment be¬ 
fore judgment is obtained by misrepre¬ 
sentation or on insufficient grounds, it 
is wrongful in the ordinary sense of the 
word. If it were not wrongful no suit 
for damages in respect of it would li0i 
and that is not contended. 

But it is argued that a restricted and 
artificial sense has been placed on the 
word “wrongful” in Art. 29 by judicial 
interpretation. The cases cited before 
us to show that SjTQ Ma^iavihraman v. 
Avisilarn Koya (2), Sokkalingam Gheti* 
V. Krishnaswami Ayyar (16), Arjun v. 
Abdul (U) and Manga v. Ghangamal 
(15). The last three of these cases rest 
on the first. The second rests on the 
first, the third on the first and second 
and the fourth on the first and second 
and third. But unfortunately there ap* 
pears to have been soma misapprehen¬ 
sion about the first case. When we wa* 
mine that case, wo find it was not con- 
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■-corned, as was apparently thought by 
the learned Judges who referred to it in 
iihe later cases, with an attachment of a 
defendant’s property ^obtained by a plain¬ 
tiff before judgment under R, 5 or R. 6, 
•0. 38, Civil P. C., or the corresponding 
provisions of the previous code. In that 
case a janmi in Malabar, the Nilambur 
Tirumalpad, had sued another janmi, 
the Manjeri Karanamulpad, and a Map- 
pilla to recover possession of a hill : the 
Mappilla, claiming to have obtained a 
lease of the hill from the Karanamul¬ 
pad, had cut some trees on it ; the Tiru- 
mulpad who claimed the trees as his own, 
obtained an order for the attachment 
of the logs pending the suit. That attach¬ 
ment was obviously not an attachment 
of the defendant’s property to prevent 
him from disposing of it or removing it 
in order to obstruct or delay the plain¬ 
tiff’s remedy in execution if he should 
get a decree, that is an attachment 
such as is now made under 0. 38, R. 5 or 
B, 6, but an attachment of part of the 
property in dispute between the parties 
'for its preservation, such as is now made 
under 0. 39, R.’7, As the learned Judges 
point out in the opening of their judg¬ 
ment, the Tirumalpad got the timber at- 
' tached on the allegation that it was his. 
He failed in his suit and appeal. Then in 
the subsequent suit, which came before 
the High Court in Manavihraman v. 
Avisilan Koya (2), the Mappilla sued 
him for damages on account of the at¬ 
tachment of timber, which had been 
found to be the property of the Map¬ 
pilla. The learned Judges eventually 
found on second appeal that the Map- 
pilla’s suit for damages was time bar¬ 
red : but incidentally they remarked 
that the attachment was not a case of 
"wrongful seizure" within the meaning 
of Art. 29. 

It is not necessary to discuss now 
whether that view was correct. But 
obviously that case, when examined 
is no authority for the proposition that 
an entirely different kind of attachment, 
an attachment of defendant’s own ad¬ 
mitted property, obtained before judg¬ 
ment by misrepresentation or on insuffi¬ 
cient grounds is not a wrongful seizure 
within the meaning of Art. 29. The 
• three subsequent cases, which I have 
mentioned and in which it has been 
-assumed that Manavihraman v. Avisilan 
.£oya(2), dealt with the latter kind of 


attachment, have been built, if I may 
say so with respect, on a foundation 
which was net there. 

On the other liand there are a num¬ 
ber of cases which interpret Art. 29 ac¬ 
cording to the plain meaning of the 
words, e. g., Murugesa Mudaliar v. 
Jattaram Daveg (7), Narasimha Rao v. 
Gangarajii (8), Jagjivan Javherda^ v. 
Gulavi Jilani Chaudri (4), Ram Narain 
V. Umrao Singh (12) and Madras Steam 
Navigation Co. Ltd. v. Shalimar Works 
Ltd. (9). Jagjivan Javherdas v. Gulam 
Jilani Chaudri (4), was a case of money 
wrongly taken in execution. In Muru- 
gesa Mudaliar v. Jattaram Davey (7), 
the property of a third party was at¬ 
tached in 'execution. In Narasimha 
Rao V. Gangaraju (8) and Ram Narain 
V. Umrao Singh (12) the attachment 
was before judgment, but it was the pro¬ 
perty, not of the defendant, but of a 
third party which was attached. But, 
whether the attachment complained of 
is made before judgment or in execution, 
whether the property attached is that 
of a defendant or of a third party, if it 
is wrongful, in my opinion, we cannot 
exclude it from the scope of Art. 29 un¬ 
less compelled to do by clear authority. 
In Murugesa Mudaliar v. Jattaram 
Davey (7) it was remarked obiter: 

“Article 29 i9 quite geueral in its terms, and 
we think it was intended to apply to all cases 
where the alleged wrongful seizure was made 
under legal process.” 

Id Narasimha Rao v. Gangaraju (8), 
where a third party sued to recover the 
proceeds of his property, which had 
been wrongfully attached before judg¬ 
ment and sold, though they disagreed 
on other points. White, C. J., and San- 
karan Nair, J., agreed that a suit for 
damages for wrongful attachment would 
come within .4rt. 29. In my opinion 
we are not compelled by authority to 
put any artiBcial or strained meaning 
on the words of Art. 29 and that article 
covers the present suit. 

But it is contended for the plaintiffs 
that, even if that article covers the case 
the suit was in time because the "date of 
seizure" mentioned in that article as the 
time from which the period begins to run 
does not mean, in a case like this, the 
date of the actual seizure but the date 
when the seizure was declared wrongful 
by a competent Court. In this case that 
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voiiM ijfi t!ie date of fclic decision of fclio 
Jlii’li Court of l^ombay on appeal, viz, 
iGtii Sopternlier 1021. But that con¬ 
struction oliviously docs great violence 
to the language used in the article. Why 
'•honld tho legislature have said one 
fln'ng and have meant another, which 
could liavo been so easily expressed ? If 
wo compare Art. 20 witli Art. 19 or 
Art. 23. it becomes still more difficult 
to believe that, wlien tho explicit words 
“the date of tho seizure” wore used in 
Art. 29, they can have been intended to 
moan anytliing but tho date of tlio sei¬ 
zure. Tiie reason for trying to read 
another moaning into the words of the 
article is that in some cases, as in this 
case, there may bo hardship because the 
plaintiff does not get a decision in his 
iavour that the seizure was wrongful 
until after a year from the date of the 
seizure has expired. Such cases are 
unfortunate but I do not see how they 
could justify us in departing from the 
plain meaning of the word in the article. 
Theie was similar hardship in Murugesa 
MudaUar v. Jattaram Davey (7) apart 
from tho time spent in seeking a wrong 
remedy and in Pandari Veeraiina v. 
Maiidavilli Suhh Rao {ll]in respect of 
tlio nttachment at tho instance of defen¬ 
dant 1 in that case ; but the learned 
Judges did not hesitate to apply the 
article literally on that account. In 
Narasmha Rao v. Gangaraju (8), all the 
learned Judges agreed that under Art. 
29 time ran from the date of the ac¬ 
tual seizure. 

In my opinion nothing but over¬ 
whelming auhority or the clearest 
demonstration that the legislature could 
not have meant what it said would 
justify us in reading into the words 
“the date of the seizure” in Art. 29 the 
additional words suggested for the 
plaintiffs. No such justification has bean 
shown. If the period fixed in the arti¬ 
cle is inconveniently short, that is a 
matter for the legislature, not for us, 
to pub right. I agree that the plaintiff's 
suit was time barred under Art. 29 and 
that therefore this appeal should be al¬ 
lowed and the plaintiffs’ suit dismissed 
with costs in both Courts. 

p.R.s./s.N, Avveal allowed. 
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Wallace, J. 

(iami^athi Bhatta & another —Applts. 

V. 

Sanna Sedu Beari —Respondent. 
Second Appeal No. 991 of 1926, De¬ 
cided on 28th November 1929. 

fa) Transfer of Property Act, S. 82— Suit 
for contribution by purchaser of part of 
property—Liability of properties is rate* 
able and all must be brought on. 

In a suit iiadei S. 82 for coabribution by a-, 
purchaser of part of the mortgagad properties 
who has paid out the whole of the encum* 
brauce he must bring on all the properties - 
mortgaged so that the contribution maybe 
determined rateably, and he cannot claim to ' 
li.'t the whole liability for contribution on only 
a portion of the mortgaged propecty.fP 645 C Ij 

(b) Contract Act, S. 70—Enjoying benefit 
—Dominant motive to save another's pro¬ 
perty and not enjoyment of benefit by such 
is essential. 

In a suit for compausatiou where the sole or 
dominant motive for the payniont is not to save 
another man's property, the payment cannot 
be said to have been made for such other man 
and compensation under S. 70 cannot be given. 
The mere fact that tho person can benefit by 
such pavment is not sufficient; 38 Cnf. 1; 24- 
C.W.N.'mS-, 45 I.C. 786; A I.R. 1928 Mad. 320 
and 33 Mad. 235, Ref. [P 645 0 2] 

(c) Contract Act, S. 70—Application under 
0.21, R. 89, by purchaser subsequent to • 
Court sale is not “lawful”—Payment by 
him is not “lawful payment"—Civil P. C. 0, 
21.R. 89. 

In the Madras Presidency the purchaser of 
a property subsequent to the Court sale cannot 
properly apply under 0. 21, R. 89, to have the • 
sale set aside upon payment of the decretal' 
amount,such application is not lawful and the 
mere fact that the Court entertained it dws 
not make a'paymont made thereunder a' lawful 

payment” A. I. R. 1928 Mad. 320, Appr. 

^ [P 645, 0 2. P 646. 0 1] 

B. Sitarama Rao —for Appellant. 

K. P. Sarvotham Bao—iov Respondent* 

Judgment. —The original suit was 
by the plaintiff for a sum of Rs. 2,U5 
and odd which he claimed to have 
been paid by him on behalf of the defen¬ 
dant. The facts of the case are some¬ 
what complicated but it is not neces¬ 
sary to set out more than the follow¬ 
ing. One Parvathi Amma and C, Laksh- 
mana Rao executed two mortgages. Ess. 
A and B, in favour of one Sankar Rao. 
The three items in the present plaint 
were part of the mortgage property. Item. 
I is called Kodipadi arwar property 
which belonged to Lakshmana Rao, 
who sold it to Siva Rao, who sold it to 
the plaintiff. The other .items 2 an 
3 were brought to sale in execution o 
a money decree against Lakshmana Rao - 
in favour of the defendant and were* 
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purchased by him. The mortgagee sued 
on his mortgage, got a decree and 
brought to sale the Kodipadi arwar pro¬ 
perty and item 2. The plaintiff who 
had just bought the Kodipadi arwar 
property from Siva Kao in order to have 
the sale cancelled deposited along with 
Siva Kao the sale amount and had the 
■ sale cancelled. He now claims contribu¬ 
tion from the defendant towards this 
amount which he had spent. Both the 
lower Courts had dismissed the suit and 
the plaintiff appeals. 

The plaintiff in this Court attempted 
,to argue his case first as one for con¬ 
tribution under S. 82, T. P. Act, but 
not only was that contention not put for¬ 
ward in the lower Courts which both 
emphasised that the plaintiff rested his 
case before them solely on S. 70, Con¬ 
tract Act, but the matters necessary for 
a claim under S. 82, T. P. .\ct, have 
nob been pub in issue. It appears from 
|th 6 Subordinate Judge's judgment that 
'the properties brought to sale under 
the mortgage are not the whole of the 
properties mortagaged. For a suit 
under S. 82 the plaintiff has to bring on 
all the properties mortagaged, so that 
the contribution may be determined ra- 
teably. He ‘cannot claim to fix the 
whole liability for contribution on '.'only 
a portion of the mortgaged property. 
He cannot itherefore be allowed to raise 
this contention here. 

It only remains to decide whether the 
lower Courts have erred in law in hold¬ 
ing that the plaintiff has not proved 
his case under S. 70, Contract .\ct. 
'Two points arise; First, whether the 
(payment was for the defendant, and 
secondly, whether it was lawfully made. 
Both the lower Courts have held that 
'the payment was not for the 'defendant. 
This point may be a mixed question of 
fact and law, but I see no reason to 
differ from the lower Courts. Primarily 
it is quite clear that the plaintiff's pay¬ 
ment was to save his own property; 
and secondly, there is no evidence'that 
he paid for the defendant except the 
rinsufficienb fact that defendant has 
benefited by the payment. The Madras 
High Court’s view as to what the phrase 
"for another p 0 r 8 on’'moan 8 is more strict 
tljan the view taken in Calcutta set out 
•in^Mohand Ghos<ily>B<tlO'Tam.}i O'Tda na\i) 

(1) [1911]^r6ai. 1=X2' C. h. J. 5C6=6 1. C. 

SlO=14 0. W. N. 9J5. 


and Kaiujal Chandra v. Gopi Nath 
Pal (2) Tho nan'cwosb interpretation, 
perhaps, is given by Oldfield J, in Vis- 
u'anadha Vijia Kumara Rangarao v. 
R.G.Orr (3), who says it means that 
bub for the exisbenco of that other’s in¬ 
terest the payment would not have been 
made. In Avudaiiappa PiUai v. 
Thandavaraija Pillai (4) the phrase is 
taken to mean “baking his place as the 
doer.” The interpretation pub on the 
phrase in these cases is narrower' than 
in Krishnachandra Deo Garii, v. Srini¬ 
vasa CharyaliL (5) whero it is generally 
stated that, if a party pays in his own 
interest, he will not ordinarily be held 
to have made the payment for another, 
bub whether he did so or not is a 'ques¬ 
tion of fact in each case. Certainly the 
mere fact, that another can benefit is 
not sufficient bo establish that the act 
was done for his benefit. It is sufficient 
to say here that there is no fact in the 
evidence going bo show that tlie sole or 
dominant motive for the plaintiff s pay-| 
menb was to save defendant s propertyj 
and therefore the payment cannot be^ 
fairly said to have been made for the 
defendant. 


As to the second point, the meaning 
‘lawfully’ I ana ■QOf' ^■blQ to say that 
0 lower Courts have committed an 
ror of law. I do nob regard the word 
Lwfully’ as synonymous with bona 

le’ as is suggested in the 
aanbakrishna Ayyar, J.in 27 i.T7. 406. 
do nob. for example, consider that 
hat has been done contrary bo the 
,irib of the law or to public po icy 
av nevertheless he done lawfully il it 
as done bona fide, bub I need not go 
jre into that matter at any further 
n«bh Plaintiff's application, taken 
f Itself, is certainly nob m accordance 
ith the law in this Presidency. It is 
,e law in this Presidency that a pur* 
laser of the property subsequent to the 
□urtsale cannot apply under K. 

21 to have the sale cancelled; so 
iab ’if the plaintiff alone bad applied, 

[s application could not in law have 

sen sustained. I do nob see that it 
lakes his application any the more m 


!) [1920] 24 0. W. N. lOGS. 

)) [1918] 45 I. C. 780. 

A. L R. 1928 Mad: 320. 

5) [1915] 91 Mad. 235=25 M. L. J. 4 . 3--0 
•I. G. 445=11914) M. W. N. 99. 
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ascordinco wifcli law that his vendor, 
dafeiviant 2 in the mortagage suit, was 
a co-applicant with the plaintiff. It is 
suggested bliat defendant 2 may be 
taken as iiaving acted as the agent of 
the plaintiil in the nutter but, obviously, 
an act which is contrary to law for the 
principal cannot be within the scope 
of the agency. No case has been cited 
to me by the appellant in which a pay- 
linent by a party who acquired his in¬ 
terest subsequent to the sale has been 
held to he a ‘lawful pa\ment,’ and I 
hnd it ditticult to see how the word 
lawfull\ can apply to an application 
which the Court could only accept 
ignoring the law. But apart from this, 
appellant fails on the other point noted 
above. I mu^t therefore hold that the 
low’oi appellate Court has committed 

no error of law. I dismiss this appeal 
with costs. 

P.R.S.Zj.m. Appeal dismused. 

A. I. R. 1930 Madras 646 

Madhavak Nail, J. 

(PetmiiHla) Venknta Suhhayya and 
a/iCi/rer—LV.^endants—Petitioners. 

{Bhah.uljiMh} Venlcataravianayya 

denTs Respon- 

Civil Rovn. Petn. No. 934 of 1926, 
decided on 21st October 1929, against 

f.i'J '-S'"”' <1=- 

tcndanls holding as letiees from other de- 
fendanli--Plaint asking for relief against 
them but not parties to reference—Award 
giving relief against Ihem-Award is Illegal. 
ad award passed on reierenco to which all 

dispute are nob 

’f illegal and should bo set aside. 
Defondants 6 to 9 were lessees holding from 
the other defendants. The plaint asked for 
raiief agaiust them and the award specifically 
ga^-e relief against them. But they were not 
parties to the leferenco. 

^eld : that defendants 6 to 9 were parties 
interested in the dispute, and as they were nob 
parties to the reference the award was illegal ■ 

42 3/ad. 632 ; A. I. R. 1923 Mad. 502 ; 23 M. 

769 and i.J.R. 1927 Mad. 1151, Rel. on. 

iu\ T> . [P 647 0 1,2] 

, iDf rractice —New plea — Some parties 
interested in dispute not being parties to 
reference-objection that award was there- 

*®mt' raised in revision. 

ihe objection that an award was illegal as 
some of the parties interested in the dispute 
were not parties to the reference is on® which i 
relates to the jurisdiction of the Oonrt and so 
can be raised for the first time in teviaion . < 

42 Mad. 632; and 23 L.W".769, Foil. [P 6*7 01] I 


(c) Civil P. C., Sch. 2, Para. (15)—Refer- 
g ence empowering arbitrator to dispose of' 
ca$e with or without enquiry—He receiving 
s plaintiffs evidence in defendant’s absencr ‘ 
3 —Award is vitiated. 

f Under the reference the arbitrator was em' 

, powered to dispose of the case either with or 
j without enquiry. He received evidence given. 

by the plaintiff in the abaenoe of the dafen* 

^ daub. 

^ was vitiated owing to 

the miscouduct of the arbitrator : Dobson and 
John Sullon v. Groves, 115 E. R. 239 ; Saneu 
V. Shelton, 49 E. R. Ii41; Walker Frobi- 
\ sher, 31 E. R. 943 and A. I. R. 1923 Mad. 301, 

; CP 647 C 2, P 648 Cl] 

V. Govindarajachari^hv Pebitionera*- 

‘ Ch. Raghava Bao-^for Respondents. 

Judgment, —This is an application 
' under S. 115, Civil P. C., to revise the 
order of the Subordinate Judge of 
' Bapatla making the award passed by 
the arbitrator in 0. S. No. 76 of 1923 a. 
decree of Court. The plaintiff’s suit 
was for a declaration of his title to the 
properties in the schedule together with 
mesne profits. There were nine defen¬ 
dants in the suit. Defendants 6 to 3 
were alleged to be lessees of the proper¬ 
ties holding them from the other defen¬ 
dants. A decree for mesne profits was- 
also asked for in the plaint. After the- 
issues were framed in the course of the 
suit, the plaintiff and defendants 1 to 5- 
put in a petition asking the Court to 
refer the subject matter of their dis¬ 
pute to the decision of an arbitrator 
under para. 1, Sch. 2, ^ Civil P. 0. They 

“ appointed one Suryanarayana of Bezwada 
as arbitrator for the purpose of enquiring into 
and deciding upon the allegations in the plaint, 
and in the written statements” 

and they undertook that they 
” shall without filing an appeal etc., abide- 
by the award which the said parson shall give 
either after holding an enquiry or without an 
enquiry.” 

In due course the arbitrator passed 
an award and an application was made 
to the Subordinate Judge to make it a. 
decree of the Court. Objections were- 
filed by defendants 1 to 5. One of them- 
was that the award should not be ac-- 
oepted for the reason that the arbitrator 
beard evidence of the plaintiff in the 
absence of the defendants. The learn¬ 
ed Judge overruled this and the other 
objections and passed an order which is 
the subject matter of this petition. 

Mr. Govindarajachari for the peti"- 
tioners, defendants 1 and 2, argues:' 
that the decree and the award should 
be set aside c t the ground that all the» 
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parties interested in the dispute were 
not parties to the reference. This argu¬ 
ment is based on the fact that defen¬ 
dants 6 to 9 were not parties to the 
reference. It has been decided in a 
series of cases in this Court : see Politd 
Pavana Panda v. Narasinga Panda (1); 
Bhagavanulu v. SssthaYaviaswaini (2); 
Venkataramanujacharlu v. Vasudeva 
Acliaryulu {3) and Rengateddi v. China- 
sidda Beddi (4) that an award passed 
on a reference to which all the parties 
interested in the dispute are not parties, 
is illegal and should be set aside. This 
proposition is not disputed by Mr. 
Eaghava Eao, the learned advocate for 
the respondents. But he contends that 
the petitioners should not be allowed to 
raise this objection now, because that 
was not raised before the lower Court 
and that even if they are to be permit¬ 
ted to raise it in this Court for the first 
time, a decision should not be given in 
their favour without calling for a find¬ 
ing from the lower Court on the question 
whether defendants 6 to 9 are interes¬ 
ted in the dispute in the suit to which 
they along with others are parties. 

Neither of these contentions can be 
accepted. The question now raised 
relates to the jurisdiction of the Court 
in making the reference to the arbitra¬ 
tor. Sch. 2, para. 1, Civil P. C.. clearly 
jstates that all the parties interested in 
the subject matter in dispute should 
join in asking the Court to make a re¬ 
ference : it follows that if any of such 
parties does not join in the application, 
the Court .has no jurisdiction to make 
the reference and the arbitrator can 
have no jurisdiction to pass an award 
on the reference. The question as it 
relates to the jurisdiction of the Court 
Iwas allowed to be raised for the first 
time in this Court in Polita Pavana 
Panda v. Narsinga Panda (1): see also 
in Venkataramanujaoharlu v. Vasudeva 
Acharyulu (3). This contention must 
therefore be oveiruled. 

As regards the second contention that 
the objection now raised should not be 
given effect to without a finding from 
the lower Court see in this connexion. 

(1) [1919] 42 Mad. 632=51 I. 0.155=36 M. 

(2) A. I. R. 1928 Mad. 502. 

(8) [1926] 28 M. L. W. 769. 

( 4 ) A. 1. B. 1927 Uad. US4. 


Bhagavanulu v, Seetharaviasicami (2). I 
agree that it may perhaps bo necessary 
in certain cases that the Court should 
call for a finding on the question whe¬ 
ther the parties who did not join in the 
reference are really interested in the 
matter in dispute. But in this case, no 
finding is necessary as I have no doubt 
that defendants 6 to 9 are interested in 
the subject matter of the dispute. As I 
have already pointed out, the plaint 
asks for relief against them and the 
award that has been made by the arbi¬ 
trator gives relief against them specifi¬ 
cally. In view of these facts, I do not 
think it is open to the counter-peti¬ 
tioners to contend that they are not 
parties interested in the dispute. This 
objection also must be overruled. 

As the reference has been made with¬ 
out jurisdiction the award passed by 
the arbitrator is not legal and the Court 
has no jurisdiction to make the award 
a decree of the Court ; tho entire pio- 
ceedings should therefore be set aside. 
This would be enough to dispose of this 
civil revision petition. 

But another point was also argued by 
the learned advocate for the petitioners, 
viz., that the award is vitiated by the 
misconduct of the arbitrator inasmuch 
as he received the evidence given by the 
plaintiff in the absence of the defen¬ 
dants. In support of this argument 
various decisions of English Courts 
were brought to my notice, viz., Dobson 
and John Sullon v. Groves (5). Earvey 
V. Shelton (6) and Walker v. Frobisher 
(7). These decisions support the peti¬ 
tioner’s contention and are referred to 
in Sanyasi Rao v. Venkata Bao (8J, 
where the point is dealt with elabor¬ 
ately. It should be held on the autho- 
rity of these decisions that the arbitra¬ 
tor in this case did not conduct himself, 
properly if the facts alleged against himl 
by the petitioners are true. His con¬ 
duct was apparently sought to be justi¬ 
fied in the lower Court on the pound 
that under the reference the arbitratp 
may dispose of the case with or with- 
out enquiry. This provision no doubt 
gives power to the arbitratp to dispose 
of the matter without holding any in- 


5) 115 B.R. 239. 

6) 49 B.R. 1141. 

7) 31 E. R. 943. , , 

8) A. 1. R. 1923 Mad. 301=47 Mad. 30. 
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|(i;iiry at all. Bub it does nob give him 
|any iiowor if he decides to hold an in- 
quiry to bake the evidence given by one 
jpai’by iu the al)sence of the other party. 
'On this ground also the award and the 
decree are liable to be set aside, if the 
facts alleged by the petitioners that 
the evidence of the plaintitf was taken 
in their absence is true. The respon¬ 
dent states that the decree should nob 
he set aside on this ground, without a 
finding whether the allegation made by 
the petitioners is true : but having re^ 
gard to my decision that the entire pro¬ 
ceedings should ho set aside as the 
Court liad no jurisdiction bo make the 
reference, I do not tliink it is necessary 
to make any investigation as regards 
the truth of the allegation made by the 
petitioners and disputed by the respon¬ 
dent. The decree of the lower Court is 
sot aside with costs. The learned Sub¬ 
ordinate Judge will take the suit on 

file bo dispose of it in accordance with 
law. 

P.R.S./s.N. Decree set aside. 


A. I. R. 1930 Madras 648 

Reilly and Cornish, JJ. 

^(^uhavalu Naidu Si Son— 
1 lainbiffs—Appellants, 


Corporation of Madras—Defendants 
—Respondents. 

Original Side Appeal No. 73 of 1928, 
Decided on 26bh November 1929, from 
Beasley, J., DA 30bh March 
ly28, m civil suit No. 356 of 1927. 

(a) Madras City Municipal Act, S. 349 (2j 

frame byedaws not explicitly 
extended to refund of taxes—Bye-law is not 
valid Interpretation of Statutes—Bye-law. 

Subsidiary legislation, by bye-law if it is to 
be valid must come clearly within the powers 
given to the body making it by their oontrolling 
statute and neither S. 119 (1) nor S. 349 (2/ 
empowers the Corporation to make bye-laws in 
regard to the refund of taxes. [P 649 0 2] 

(b) Interpretation of Statutes—Bye-law- 
Bye-law framed under wrong provision of 
law—Body framing it competent to promul¬ 
gate it under another provision—Bye-law is 
not invalid. 


If a bye-law-making body promulgates a 
bye-law under a provision which is inapplio- 
nble but it still had an authority io make the 
oye-law under some other provision of law, the 
bye-law may yet be quite valid : IS Mad. 236: 
A. I. R. 1924 Mad. 92,iRel. on. [P 650 0 1] 

.,1^ Municipal Act, S. 349 

U91—Residuary section giving bye-law-mak- 
•ng power—Words “carrying out all the 


purposes of this Act" include the making of 
refunds of timber tax. 

The words "lot carrying out all the purposes 
of this .\ct‘’ are not controlled by the earlier 
words in that subsection and include -the 
making of refunds of timber ; the subsection 
IS a general and residual provision confettine 
bye-law-making power for all the purposes 
of the Act which have not been specifically 
mentioned in the Act, [P 650 01, 2] 

(dj Madras City Municipal Act, Ss. 129(1) 
and 349 (29)—Bye-law 8—Refund of timber 
tax on export—Penalty entailing loss of re¬ 
fund in the absence of 48 hours notice prior 
to export is unreasonable, unauthorized and 
the bye-law is ultra vires. 

Bye-law 8 provides that 43 hours notice 
prior to the export of timber must be given. 
A claim to enforce it by refusing refund* 
is unreasonable and the Corporation has 
no authority to promulgate a bye-law enforce¬ 
able by a penalty and so as to curtail the 
s'jatutory right of the exporter to obtain a re¬ 
fund ; the bye-law is therefore ultra vires on 
these grounds and also on the ground that it 
effects to impose a penalty of forfeiture with¬ 
out any express power to do so ; Kruse v, 
Johnson, 2 Q. B. D. 91; Queen v. Pawlelt, S 
Q- B. 491 ; Queen v. Bird, 2 Q, S. 310; 
Kirk V. Nowill, I T, R. 118, Appr, 

[P 651 C 1, 2] 

(e) Madras City Municipal Act, Ss. 129 
(l)and 349(29)—Bye*lawl4 fixes penalty for 
breach of bye-laws at Rs. 50—Penalty of 
forfeiture of refund is not provided in bye¬ 
law. 

The only penalty fixed by the bye-laws for a 
breach of them is that contained in bye-law 
14, namely liability to pay a fine of Bs. 50 on 
conviction and power of forfeiture of the right 
to refund is not conferred by any bye-law for 
broach of bye-law 8. [P 653 0 2J 

(f) Madras City Municipal Act, S, 129 (I) 
—Bye-law being consistent with S. 129 (1) 
it ultra vires. 

Bye-laws made in pursuance of a delegated 
authority to that efieot must be consistent 
with the statute under which they came to be 
made and since a bye-law abridges the right 
to refund conferred by S. 129 (1) it is in* 
consistent with it and is ultra vires : 18 Mad, 
236, Appr. [p 654 0 1) 

K. Bajak Ayyar and V. Bamaswami 
lyer—tov Appellants. 

Vere Mockett for S. Bajamanickatn" 
for Bespondent. 

Reilly. J .—The plaintiffs in this case 
are a firm of timber merchants trading 
in Madras. They claimed from the Cor¬ 
poration of Madras refunds of timber tax 
on a large number of lots of timber, on 
which they alleged that they had paid 
timber tax, when importing them into 
Madras and which they alleged they had 
afterwards exported from Madras. Tbfi 
Corporation, who are the defendants in 
this case, refused to make the refunds* 
The plaintiffs then sued the Corporation 
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(or the total of the refunds claimed hy 
them. The suit was heard by the 
learned Chief Justice, as Beasley, J., and 
he dismissed it. The plaintiffs appeal. 

In their written statement the defen¬ 
dants maintain that the plaintiffs did not 
satisfy them that these lots of timber 
were timber on which tax had been paid 
when imported into Madras and that the 
plaintiffs did not comply with certain 
bye-laws made by the Corporation and 
that therefore they were not entitled to 
the refunds claimed. Under S. 98, Mad- 
ras City Municipal Act, the Corporation 
■may levy a tax on timber brought into the 
City. Under S. 129 of that Act the tax 
shall be levied at such rates and in such 
manner as may be determined by tha 
•council of the Corporation, provided 
that the rates shall not exceed Rs. 5 a 
ton and provided that, when any timber 
in respect of which tax has been paid is 
exported beyond the city, nine-tenths of 
the tax levied thereon shall be refunded. 
The plaintiffs, as I have said, applied for 
these refunds on the ground that they 
had exported timber on which they bad 
already paid tax when it was imported. 
The ground of refusal on the part of the 
'Corporation which occupied attention 
at the trial of the suit and at the hear¬ 
ing of this appeal is that the plaintiffs 
did not make their application for re¬ 
fund 48 hours before the timber was 
exported, as required by a certain bye¬ 
law made by the Corporation. That 
bye-law is bye-law 8, published in a 
notification with other bye-laws in the 
Fort Bt. George Gazette on 27th Septem¬ 
ber 1921. It runs : 

“Suob application (that is an application for 
refund of timber-tax) shall be made at least 
48 hours before the date of the intended export 
beyond the limits of the city and shall be ac- 
•oompanied by the original receipt granted on 
Import thereof.** 

That last word "thereof” is a little 
•peculiar ; but we need not spend any 
'time on that. The defendants say that 
they can enforce that bye-law, which 
according to them is a valid bye-law, by 
refusing to give the refund if it is not 
complied with. The plaintiffs contend 
that the bye-law in the sense in which 
the defendants wish to enforce it is be¬ 
yond the power of the Corporation to 
make. 

Now that bye-law with the other bye¬ 
laws in the same group in the notifica¬ 
tion I have mentioned purports to have 


been made under Ss. 129 (3) and 319 (2), 
Madras City Municipal Act. I think it 
is quite clear that that bye-law cannot 
have been made and could not be made 
under S. 129 (3) of the Act, which runs: 

"The council may make bvo-laws for the 
seizure and sale of timber in rc-speot of which 
the tax due is not paid." 

Could it have been made under S. 349 
(2) ? The learned Chief Justice is of 
opinion that it could be made validly 
under that section. With respect I 
feel bound to differ from him on that 
point. Subsidiary legislation, by bye¬ 
law, if it is to be valid, must come 
clearly within the powers, given to the 
body making it, by their controlling 
statute. S. 349 (2) of the Act runs : 

“The council may make bye-laws, to provide 
for the regulation of the time aud mode of 
collecting the taxes, duties and tolls under this 
Act.” 

The learned Chief Justice says in his 
judgment: 

"Iq my view the words ‘collecting the taxes, 
duties and tolls under this Act' must include 
the question of refunds of the tax so col¬ 
lected." 

With that opinion I am unable to ag- 
ree. The collection of taxes to my mind is 
one thing ; the refund of taxes is quite 
another thing. In respect of many taxes 
which are collected there is no right in 
anybody to claim refund. If the legis¬ 
lature gives any subordinate body the 
power to impose a tax, that is a power 
to require some person to pay the tax, 
the duty in that case is upon the tax¬ 
payer. If the legislature gives the tax¬ 
payer the right to claim a refund in 
certain circumstances, then the duty 
is upon the other party, upon 
the body which collects the tax. 
And to give power to make bye-laws re¬ 
garding the collection of taxes, the time 
and manner in which they are to be 
paid by those persons from whom they 
are due, appears to me an entirely dif¬ 
ferent thing from giving power to make, 
bye-laws about the conditions on which; 
the Corporation or other body concerned; 
is required to perform its duty of re¬ 
funding the tax. I cannot find any 
authority in S. 349(2) empowering the 
Corporation to make bye-laws in regard 
to the refund of taxes. 

Then could the Corporation make this 
bye-law under any other section of the 
Act ? It has been suggested for the 
plaintiffs that as the Corporation pur¬ 
ported to make these bye-laws under 
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Ss. 129 (3} in:’ 349 (2) of the Ac5, it is 
of no inte^'e^t to U3 whether they could 
have mala h>' 0 -liw 8 under any other 
section of the Act and that tliey must 
be coiihned to the power to which they 
thom''elve'5 have appealed and under 
which they iiava purported to make the 
bye-law. On the other hand, Mr. Moc- 
kett for the defendants has contended 
that, if a bye.law-making body quotes, 
when promulgating a bye-law, some 
[provision which is inapplicable, that 
|bye-law may yet bo quite valid : pro- 
|Vided the bye-law-making body had 
lauthority to make it under some other 
provision of law misquoting their autho¬ 
rity by ovei sight or mistake does not 
take away any authority given by law. 
On that question I agree with Mr. Moc- 
kett s contention. That is clearly th."? 
view which was taken oy C; Full Fench 
of this Court in Raj(-ni Okelty v, fie. 
shayna (l), and it is the view which 


was adopted and applied by Krishuan, 
J., in Seay, of State v. Appu Raj (2), 
^^0 authority bo the contrary has been 
Quoted before us. 


Let ns see then whether this bye-law 
could have been made by the Corpora- 
tion under any other provision of the 
Act. The learned Chief Justice is of 
opinion that it could have been made by 
the CorporabioQ under S. 129 (1) of the 
Act. That subsection provides : 

“The tax on timber brought into the oity 
shall be Jovied at such rates and in such man¬ 
ner as may be determined by the council.” 

There again I must differ from the 
learued Chief Justice. I do not think 
that out of a power of fixing the rates at 
which, and the manner in which, the 
tax must be paid you can get a power to 
regulate the refund of that tax. But Mr. 
Mockett has urged before us, what does 
not appear fi'om the record or from the 
learned Chief Justice’s judgment to have 
been urged before him, that this bye-law 
could have been made by the Corpor¬ 
ation under S. 349(29) of the Act. That 


runs : 

”Tbe council may make bye-laws, not in¬ 
consistent with this Act or with any other law, 
to provide in general for securing -cleanliness, 
safety and order and the good government and 
well being of the city and for carrying out all 
the purposes of this Act.” 


Mr. Mockett contends that these words 
"for carrying out all the purposes oi 
t his Act” are w ide enough to give the 

(1) [1896] 18 Mad. 236=5 M. L. J. lU (F.B.) 

(2) A. L B. 1924 Mad. 92. ’’ 


Corporation power bo make this bye-law. 
On the other hand it is contended for 
the plaintiffs that we must regard the^ 
words : 

‘‘for carrying out all the purposes of this 
Act 

as controlled by the earlier words in 
that subsection : 

“securing of cleanliness,safety and order and the ■ 
good government and well being of the city," 

and it is contended that making refunds 
of tax would not come within those ex¬ 
pressions. Here again I agree with Mr. 
Mockett 3 contention. I do not think 
this is a case in which we can apply the 
rule in regard to the interpretation of 
generic words following specific words. 
The words here are not "and other” or 
"the other” purposes of the Act. They 
are much wider than that. They are' 
"for carrying out all the purposes of thisl 
Act.” That appears to me to be a general| 
and residual provision to'cover all the 
purposes of the Act which have nob been 
specifically mentioned in the earlierj 
paragraphs of the section. The making' 
of refunds of timber tax may be legiti-| 
mately said, I think, to be one of the 
purposes embraced in the Act. 

But does it follow that the Corpor- 
atioD can make such a bye-law as they 
have made in this case regarding refunds- 
of timber tax ? I agree with Mr. Moo- 
kett's contention that, even if there is- 
and I think there clearly is, a duty, im¬ 
posed by S. 129 on the Corporation to 
make these refunds, we need not read ' 
the Act in so unreasonable a way as to 
suppose that it is the duty oi the Cor¬ 
poration officials to run round the town 
to find exporters of timber and thrust 
refund upon them. The reasonable way 
of interpreting the provision regarding 
refunds is that the Corporation must pay 
refunds when properly applied for by 
those who are entitled to them. ■! thiuk 
we may go further and agree with Mr. 
Mockett that the Corporation may rea¬ 
sonably require exporters who claim r6' 
funds to show to their satisfaction that 
refunds are due to them. Indeed I d*® 
nob understand that this was seriously 
contested by the other side. It wouw 
be perfectly reasonable in my opimo® 
for the Corporation to issue a notifio** 
tion inviting exporters who claim r®' 
funds to apply at a certain office or m ► 
certain form or at a certain time, pr®* 
Tided the invitation and its details 
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reasonable. If an exporfcei claiming re¬ 
fund did nob comply with th :so details, 

I think the Corporation might well do 
nothing in the matter and leave it bo 
the exporter to sue them if he thought 
fib ; and in such a. case it is probable 
that, if the exporter’s conduct had been 
unreasonable in nob applying in the way 
ha was invited to do or giving proper 
information to the Corporation officials, 
he would lose his costs and he might 
perhaps have to pay the Corporation’s 
costs, even if he succeeded in getting his 
refund decreed. But all that is a very 
different thing from making a bye-law 
such as has been made in this case. A 
bye-law, as Lord Russell said in Kruse 
V. Johnson (3), is : 

'an ordinance • • • • imposed by some 

authority clothed with statutory powers order¬ 
ing something to be done or not to be done and 
accompanied by some sanction or penalty for 
its non-obserTance." 

Now here we have a duty imposed by 
the Act on the Corporation to make re¬ 
funds of nine-tenths of the tax paid on tim¬ 
ber if it is exported from the city. Can 
the Corporation make a bye-law, enforced 
by a penalty, compelling the person who 
has the corresponding right of demand¬ 
ing the performance of that duty to ap¬ 
ply for it in a particular way or at a 
particular time? If we look at the 
nenalby ostensibly imposed in this group 
of bye-laws, we find that under bye-law 
14 any person offending against any of 
these bye-laws shall be punishable with 
a fine which may extend to Rs. 50. To 
apply that to bye-law 8 appears to me 
on the face of it absurd, and Mr. Moc- 
kett has agreed that that penalty cannot 
really be applicable to bye-law 8. 
Here we have an exporter, who has a 
right to claim a refund under the Act, 
and this bye-law 14 imposes upon him a 
penalty up to Rs. 50 if he does not apply 
at a particular time. Supposing he does 
not think it worth while to apply at all, 
how can the Corporation have the power 
to impose a penalty in that way ? Re¬ 
alizing that that would be absurd, the 
Corporation have nob attempted to im¬ 
pose that penalty on the breach of this 
bye-law 8. What they claim to do 
is to enforce another penalty, namely, if 
the application is not made 48 hours 
before the time of export, to penalize 

(8) [1898] 9 Q.B.D. 91=67 hJ. Q.B. 782=63 
J.P. 469=78 L.T. 647=14 T.L.R. 416=19 
0«. 0.0.103=46 W.B. 630. 


the exporter by nob giving him tiio re¬ 
fund at all. It is worth noticing that 
the powor to impose penalties for in¬ 
fringing bye-laws is given under S. 351 
of the Acb.ard that only provides for 
penalties of lino. Then where does the 
Corporation get this power to impose an 
entirely different penalty, the loss of the 
refund ? To my mind, it the Corpor¬ 
ation could mako a bye-law ordering the 
applicant for a refund to make his ap-^ 
plication in a certain way or at a cer¬ 
tain time, they could not impose this 
particular penalty, that if he did not 
comply with that bye-law, he should, 
lose his right to the refund altogether. 
And I may go further and say that in 
my opinion the Corporation has no 
power in this matter, in which they 
have a duty to perform and the exporter 
has a right to claim, to promulgate any 
bye-law, enforceable by a penalty, com¬ 
pelling an exporter to do some particular 
thing. 

That would I think be enough for the 
disposal of this appeal. But several 
other matters have been discussed at 
length before us, and I shall just say a 
few words about them. The learned 
Chief Justice was of opinion that at any 
rate this bye-law 8 was a reasonable 
bye-law, that there was nothing unrea¬ 
sonable in requiring an exporter to give 
48 hours’ notice of his export, if he 
wanted to get a refund. With that view 
I am unable to agree. I think it can 
easily be shown that quite apart from 
any question of the power of the Cor¬ 
poration to make this bye-law, as it 
stands, without qualification, without 
provision for exceptional circumstances, 
it would be an unreasonable bye-law. 
Suppose that a Government Engineer or 
a private person sends an order to Mad¬ 
ras today from some place a few miles 
outside the city for the urgent supply of 
some timber required to prevent the 
collapse of a bridge or a factory. If this 
bye-law stands good, no one from Mad¬ 
ras could send out timber either today or 
tomorrow, however urgently it might be 
required {other than timber grown in 
Madras, of which we all know there is 
comparatively little) except on pain of 
losing all right to the refund of nice- 
tenths of the tax, to which he is entitled 
under the Act. That appears to me to 
show that we cannot say that this bye¬ 
law, as it stands, without qaalifioation^ 
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anJ ’.viGnonfc provision for exceptional 
eircuiij->tancv.‘s, is even a reasonable bye¬ 
law. 

l)iit leisoiiahle or not in itself, if it 
is eniorcci,], -lues it not obviously curtail 
tlie 1 iL,ht of the exporter to got his re- 
luii'l ? In effect the Corporation say by 
this bye-law : 

I hough wo are hoiiiul to give the refund of 
cli.'^ *ix by the Acc, wa will not do so iu ccr- 
''ain circiimstancoP, that is unless vou give us 
48 hours notice before export.” 

Mr. Mockett has contended that the 
hye-law in that sense can bo regarded,as 
carrying out tho purposes of the Act. To 
my miml, it could more ]iroperly he des¬ 
cribed as defeating, or at any rate res¬ 
tricting, tho purposes of the Act in res¬ 
pect of refunds. 

large number of cases have been 
quoted before us ; but I do not think it 


necessary now to refer to more than one 
or two of them. In Queen v. Paioleti 

(4) , there was a right of appeal to the 
Quarter Sessions, given by the statute. 
The Court of Quarter Sessions added by 
rule of practice an additional condition 
that such an appeal must be entered so 
many days before the Sessions began. 
That additional condition, though re- 
gaided by the Divisional Court as very 
convenient, was held to bo invalid. A 
still more instructive case is that of 
Queen v. Bird (5). Mr. Mockett sug¬ 
gested that that case was not applicable 
here. To my mind it is both very in¬ 
structive and applicable. By the Licen¬ 
sing Act of 1872 a provisional license 
granted by the Licensing Justices had 
to be conhrmed by the County Licensing 
Committee, before whom a person who 
had opposed the license before the Li¬ 
censing Justices might appear and op¬ 
pose its confirmation ; and under the 
Act the Justices in Quarter Sessions had 
to make regulations for tho meetings of 
the Committee and the transaction of its 
business and proceedings. The Justices 
in Quarter Sessions for the County of 
London made rules that anyone intend¬ 
ing to oppose the confirmation of a pro¬ 
visional license must give notice within 
seven days after the grant of the provi- 
sional license and must enter into recog¬ 
nizances in the sum of £20. The Divi- 
sional Court held that, though the rule 
about notice was reasonable and proper 

(431=42 L.J.M.G. 157=29 L. 

1 * 390 . • 

(5) U89SJ 2Q.B. 310. 


in itself, the rules were ultra vires be¬ 
cause they imposed fresh conditions on 
the objector’s right to oppose the cod- 
lirmation, which had been given to him 

by the Act. Wills, J. declared it : 

"a principle too clear to need the support of 
authority that, when a power to make regula¬ 
tions is given to a public body bv statute, no 
regulations made under it cau abridge > right 
conferred by the statute itself.” 

Is nob that what the Corporation have 
attempted bo do in this case ? The ex¬ 
porter has a right to claim this refund, 
if be exports timber. The Corporation 
have in effect attempted to abridge that 
right by saying that it shall not have 
effect unless a further condition is ful¬ 
filled, unless the application is made 48 
hours before tho export. The learned 
Chief Justice at the close of his judg¬ 
ment said that in his opinion the effect 

of this bye-law is only this: 

“Prove to our satisfaction that it is the sama 
timber and you will get a refund.” 

With respect, in my opinion, that is a 

serious under-statement of the effect of 

this bye-law, as the defendants contend 

they are entitled to enforce it. Surely 

it would be more correct to say that 

what the defendants maintain is the 

effect of this bye-law is : 

“Provs to us by giving us notice 48 bouts 
before you export the timber that it is the same 
timber on which you have paid tax, otherwise 
we will not make the refund.*' 

In my opinion this bye-law in the sense 

in which the defendants maintain they 

have a right to enforce it is entirely 
beyond the power of the Corporation to 
make. 

There was another aspect of the case 
which was put before us, namely, that 
the Act gives the exporter a certain 
right to nine-tenths of the tax which he 
has paid and that, if the Corporation 
take away that right to the nine-tenths, 
as they claim they may do in certain 
circumstances, they are working a for¬ 
feiture of the exporter’s right. On that 
point Kirk v. Nowill (6) was quoted be¬ 
fore us, in which Lord Mansfield said 
that a bye-law cannot impose a penalty 
of forfeiture unless the power to make 
it is expressly given, and BuUer, J.. 
said that the invalidity of a bye-law to 
that effect was made more clear by the 
fact that the power to impose a penalty 
by tine was expressly given in that case. 
That case also is interesting in connex- 
ion with the present case and sh ows^ 
(G) l T. R. 118=1 R. R. 160. ^ 
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that there is another defect in this bye¬ 
law. But I do not think in the circum¬ 
stances it is necessary to discuss that 
any further. 

I may add that the defendants raised 
a plea of limitation; but, so far as the 
record goes, nothing appears to have 
been said about that at the trial, and 
nothing has been said about it be¬ 
fore us. 

In my opinion this appeal must be 
allowed. The result of that is that the 
plaintiff’s claim to these refunds has 
still to be disposed of. The learned 
Chief Justice said that, if he had agreed 
with the plaintiffs that this bye-law 
was beyond the power' of the Corpora¬ 
tion to make, he would have referred 
the case to the Official Keferee in order 
that he might report on which of these 
lots of timber import tax had been paid, 
as that is disputed by the defendants 
and has not yet been made out by the 
plaintiffs. Mr. Mockett suggested that 
the proper course would be rather to 
send the case back to the Corpora¬ 
tion in order that they might now 
satisfy themselves whether the tax had 
been paid on these lots of timber. Now 
that the case has come before the Court, 
I think that cannot be done. The ques¬ 
tion what is due to the plaintiffs must 
be decided by the Court. And, if the 
case is not to go back to the Corpora¬ 
tion, the defendants, I understand, do 
not object to its being referred to the 
Official Referee, to which the plaintiffs 
also agree. But, before that is done, it 
has been suggested before us that the 
parties should be given an opportunity 
to see whether they cannot agree that 
import tax was paid on all or any of 
these lots of timber. It appears to me 
very reasonable that they should be 
given an opportunity to do that, and in 
my opinion the most convenient course 
will be to make an order that this mat¬ 
ter should be referred to the Official Re¬ 
feree, as the learned Chief Justice sug- 
ested for a report by him which of these 
lets of timber have been actually export¬ 
ed and on which'of them import tax was 
paid, but with the qualihcation that the 
matter will be adjourned for a month in 
order that the parties may haye an op¬ 
portunity of seeing whether they cannot 
agree in respect to all or some of the 
items on this part of the case. Bor the 
purpose of the proposed settlement, 


documents produced by either party may 
be delivered to them out of Court on 
application. 

In regard to costs the propei' order 
in my opinion will he that the defen¬ 
dants shall pay the plaintiffs the coats 
of this ap))eal. Costs in the suit will 
remain to ho doalt witli wlum tlio tinal 
iiearing of the suit is completed. The 
case should now go back to the original 
side for further proceedings. 

Cornish, J.—I agree. In my opinion 
the Corporation bye-laws, even assuming 
they are intra vires, do not justify whac 
the Corporation has done. There is no 
rule in the bye-laws which in terms em¬ 
powers the Corporation to penalise an 
applicant by refusing a refund of tax be¬ 
cause he has not complied with the 
bye-laws. R. 8 on which the Corpora¬ 
tion relies simply says this: 

“ Such application (that is, an application 
for refund) shall ba made- at least 48 hours be¬ 
fore the date of the inteuded export beyond the 
limits of the city, and shall be accompanied by 
the original receipt granted on import thereof.” 

Neither this rule nor any other rule 
says that on non-compliance with these 
requirements the applicant is liable to 
forfeit the refund. The only penalty; 
fixed by the bye-laws for a breach of 
them is that contained in R. 14, namely, 
liability to a fine of Rs. 50 on conviction.* 
If, therefore, it is an offence against the 
bye-laws not to give the Corporation at 
least 48 hours’ notice of an intended 
export of timber as a condition to an 
application for refund, the utmost pe¬ 
nalty to which the offender is exposed 
by the bye-law is a tine of Rs. 50. The! 
bye-laws do not .empower the Corpora¬ 
tion to penalize him further by forfei¬ 
ting his right to get a refund; and the 
Act confers no such power. 

But apparently R. 8 is intended to 
mean a good deal more than what it 
says, and the Corporation claims that it 
is entitled by this rule to refuse a re¬ 
fund of the tax if the application for 
refund is not made within the preso#.bed 
time. That is the claim asserted in 
para. 5 of the written statement. Whe¬ 
ther this is a valid claim depends upon 
whether the bye-law is valid. I do not 
think that the bye-law in question has 
any relation to S. 129 (3) which confers 
the power to make bye-laws for the 
seizure and sale of timber which has 
been imported without paying the tax. 
Nor do I think it necessary to decide 
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■whether tlie power given by S. 349 (2) 
to make bye-laws “ for regulating the 
time and mode of collecting the taxes ” 
is wide enough to include a power to 
make bye-laws for regulating the time 
and mode of refund. In my view, 
3. 349 (29), with its power to make bye¬ 
laws “ in general for carrying out all 
the purposes of the Act,” is comprehen- 
. sive enough to ‘include the power to 
make regulations governing the refund 
of tax. But all bye-laws made under 
S. 349, are subject to the restriction im¬ 
posed by the section itself that *' the 
council may make bye-laws not incon¬ 
sistent with the Act or with any other 
law.*’ 

Now S. 129 (l). Proviso 2, definitely 
enacts that when any timber in res¬ 
pect of which tax has been paid is ex¬ 
ported beyond the city, nine-tenths of 
the tax shall be refunded. An unquali¬ 
fied right to a refund is given by the 
Act. But no one could suppose that a 
refund of the tax is to be had from the 
Corporation simply for.the asking. The 
Corporation has obviously the right to 
require that it shall be satisfied by pro¬ 
per evidence that a refund can be claim¬ 
ed. It is only right and reasonable,'there¬ 
fore, that the Corporation stuould have 
the power to make bye-laws for regu¬ 
lating the procedure to be followed in 
applications for a refund of tax; and, 
as I have said, I think *S. 349 (29) gives 
jthe Corporation power to make bye-laws 
Ifor this purpose. But a bye-law which 
professes to take away or abridge the 
right to a refund given by S. 129 would 
be clearly inconsistent with the Act; 
;and if it is inconsistent, it is ultra vires. 
The authorities which have been refer¬ 
red to by my learned brother leave no 
doubt on that point. I will only supple¬ 
ment those authorities with a reference 
to a passage from the judgment of She¬ 
pherd, J., in Bajam Chetti v. Seshayya 
(1) at p. 245; 

" Now it is a recognized principle of law that 
'the rules made in pursuance of a delegated au- 
,thority to that efiect must be consistent with 
the statute under wbioh they came to be made. 
'The authority is given to the end that the pro¬ 
visions of the statute may be the letter carried 
into effect and not with the view of neutralising 
or contradicting the previsions.” 

Kule 8 of the Corporation bye-laws 
undoubtedly does neutralise and con¬ 
tradict the right to refund given by 
.6,129 (1), because, as interpreted by the 
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Corporation, it means that the Corpora¬ 
tion can refuse to allow an applicant to 
prove his right to a refund unless he 
has given with his application 48 hours’ 
notice of the intended export of timber* 
and for that reason, in my opinion, this 
rule is ultra vires. 

I agree with my learned brother in 
the proposal to refer the matter to the 
Official Referee. 

p.E.s./j.M. Appeal allowed. 
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Ramesam and Coenish, JJ. 

Sree Minakshi Mills Ltd.^ Madura^ 
Defendants—Appellants, 

V. 

T. C. Anantarama Ayyar —Plaintiff— 
Respondent. 

Original Suit Appeal No. 43 of 1927, 
Decided on 7th October 1929, from 
judgment of Waller, J., D/- 28th March 
1927. 

(a) Contract Act, S. 7—Offer of service 
accepted by wire containing words "await¬ 
ing detailed letter”—Acceptance held to be 
final and was not subject to reservation — 
Contract—Construction. 

A, the managing agent of a limitsd company 
had an interview with B, a .qualified engineer, 
in connexion with employing him as engineer 
for constructing mill buildings. B was ofiered 
Rs. 350 a month, but to this he replied that he 
could not accept any salary less than Ss. 400 
per mensem, In reply to this' proposal A sent a 
telegram running thus; "Agree 400 without ocn* 
veyaac3 to act Engineer , and Manager. Please 
join duty immediately.” To this B replied: 
"Shall arrive Madura Friday Ist February 
awaiting detailed letter.” 

Beld : that the last telegram was itself a 
complete acceptance, and though it is true that 
ordinarily a phrase like " awaiting detailed 
letter” might mean that acceptance was not 
intended to be final until,the details vete 
known, yet as the correspondence of each case 
must be construed with reference to the flU*' 
rounding circumstances, in the present case 
the phrase “awaiting detailed letter*’ did ms 
mean any reservation.” [P 655 C 2, P 656 0IJ 

(b) Contract Act, S. 73-Contract of set* 
vice •— Measure of damages for breach o* 
promise la obtained by considering ^usue* 
rale of wages and lost of time before similar 
employment could be obteined ~ 

muct use diligence to find enotber employ 
ment. 

The measare of damages for‘the breach of 
promise is obtained by considering what is the 
usual rate of wages for the employment con* 
tracted for, and what time would be lost before 
a similar employment could be obtained. Tw 
law considers that employment in any ordi^ 

. nary branoh of industry can be obtained by a 
person oomMtent for the place, and that tw 
usual rate or wages for such employment oso 
be proved, and that when a 'promise for oob* 
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tinviioR employment is broken by tbo master, it 
is the duty of the servant to use diligence to 
find another employment. The Court should 
Gee in each particular oase what time may rea- 
Gonably be expected to elapse before a person 
wrongfully dismissed can secure a similar em- 
;ployment. [P 657 C 2] 

Srinivasa Raghavan and Avagarajan 
—for Appellant. 

T. M, Krishnaswami Iyer and T. A. 
Ananta Iyer —for Eespondent. 

Ramesam, J. — This is an appeal 
against the judgment and decree of our 
brother Waller, J., decreeing the plain- 
tiff’s suit ^ith costs. The suit is by the 
plaintiff for damages for \vrongful dis¬ 
missal by the Sri Meenakshi Mills, 
Limited, of Madura. The plaintiff is a 
Graduate in Arts and in Engineering, of 
the Madras University. He was em¬ 
ployed in the Public Works Department 
for some time, but lost his employment 
on account of retrenchment in that de¬ 
partment and, at the time the events 
which are the subject of this suit took 
place, was out of employ. In about Oc- 
•tober 1921 a limited company was for¬ 
med, called the Sri Minakshi Mills Ltd., 
and -Messrs. Theagaraja Chetti & Co. 
were its Managing Agents. In October 
1923 Mr. Theagaraja Chetti had an in¬ 
terview with the plaintiff in connexion 
with employing him as engineer for 
constructing mill buildings. But at that 
time Mr. Theagaraja Chetti was attemp¬ 
ting to get the services of Mr. V. T, 
Srinivasa Ayyangar who was still in 
Government service. Until that matter 
was settled, he was not willing to em¬ 
ploy the plaintiff. In November 1923 
the plaintiff wrote to Mr. Theagaraja 
Chetti requesting him to inform bis 
final decision (Ex. l). On 8th December 
Mr. Chetti addressed a letter to the 
.plaintiff informing him that Mr. Srini¬ 
vasa Ayyangar was not available and 
that he was going to send an advertise¬ 
ment to the papers for an engineer 
under instruction of the directors (Ex. 
A). The advertisement in the “Hindu” 
is Ex. K and the plaintiff’s application 
•is Ex. B. The qualifications stated in 
his application, which are admitted to 
be correct, show that, until the contrary 
is proved, we must take it, that the 
plaintiff is’a qualified engineer oompe- 
•tent to undertake the construction of 
the buildings of the Sri Meenakshi 
Mills. Ltd. 

Mr. Theagaraja Chstti himself bad 


something to do with such matters and 
though he is not qualified in the sense 
that he did not receive education in a 
technical college, he is certainly compe¬ 
tent to judge of the fitness of an engi¬ 
neer and we have no doubt that he 
thought that the plaintiff was a compe¬ 
tent engineer. In Ex. C the plaintiff 
was offered Ks. 350 a month. But he 
replied by Ex. D that he cannot accept 
any salary less than Rs. 100 per men¬ 
sem. He adds that he bad previously 
agreed to accept Rs. 400 and he was 
willing to adhere to it. The reference 
is obviously to the conversation in Oc¬ 
tober 1923. Ex. E is a telegram in re¬ 
ply to Ex. D. It runs thus : 

"Agree 400 without quarter conveyauoe to 
act Engineer and Manager. Please join duty 
immediately.*' 

Obviously the word ‘manager in this 
telegram was intended to mean not the 
Managing Agent of the company but 
merely manager of the construction 
works of the mills, and, everybody 
understood it to be so. In the plain¬ 
tiff's application he mentions the fact 
that be had at one time 500 men work¬ 
ing directly under him and with refe¬ 
rence to this, the word ‘manager’ was 
apparently used. I mention this merely 
to show that there is no difficulty about 
the meaning of the term and there is 
no question of any variation of the offer 
so far as this word is concerned. The 
plaintiff replied, Ex. F, thus : 

“Shall arrive Madura Friday Ist Feb¬ 
ruary awaiting detailed letter.” 

It is contended for the defendants 
that this letter is not an unconditional 
letter of acceptance and that the phrase 
“awaiting detailed letter” shows that 
there is some reservation intended by 
the plaintiff and not until there is ac¬ 
ceptance after the letter was received, 
could it be said that there is a com¬ 
pleted contract. Even on this conten¬ 
tion we have no doubt that the parties 
acted on the footing that there was a 
completed contract after the receipt of 
the detailed letter. But it is contended 
for the appellanls that as this is a con¬ 
tract completed by correspondence, the 
later conduct will not do. We do not 
agree with this contention. But apart 
from this, we think that Ex. F is itself 
a complete acceptance. It is true that 
ordinarily a phrase like “awaiting de¬ 
tailed letter" may mean that acceptance 
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\^a' I.of. ir con-led to bo final until the 
(lotaiU an." ktiown. But each case must 
floj-end uj'L-n it^ own facts, the covres- 
pondence cf each case being construed 
'with reforenco to the surrounding cir- 
iCiitn.-;tanc 0 '. In die present case, we do 
.'not tliink that the phrase " awaiting 
Idetailed lottor” meant any reservation. 
The detailed letter which was written 
on the invitation of the plaintiff is Ex. G 
and this shows that the defendants gave 
certain instructions tc the plaintiff bo 
be followed before tiie plaintiff left 
Madras. The evidence shows that even 
in October it was intended that tho 
plaintiff' should do something at Madras 
before going to i^fadura. It is with re¬ 
ference to this understanding that the 
pl'iintiff wanted detailed instructions in 
Ex, E and these instructions were given 
in Ex. G. It also appears that the de¬ 
fendants addressed a letter to the Met¬ 
ropolitan Vickers Electrical Co., Ltd. at 
Madras asking them to get into touch 
with the plaintiff in connexion with 
1000 B. n. P. turbine for the mills. 
It is in pursuance of such a letter from 
the defendants that the Metropolitan 
Vickers Electrical Co. addressed Ex. H 
to the plaintiff. The plaintiff left Madras 
on 27th, went bo Tinnevelly on some 
business of his own and finally arrived 
at Madura on 31st when he received 
Ex.G. 

On the evidence we have no doubt 
that he entered upon his duties im¬ 
mediately and was doing such work 
as be was asked to do from that date 
up to 10th February. By that time 
some misunderstandings had arisen bet¬ 
ween the parties. It is difficult to say 
exactly what they are. Perhaps the 
defendants began to entertain some 
suspicions about the competency of the 
plaintiff. But if this was the only mis¬ 
understanding, we cannot see that there 
was any basis for it so far. Ex. J was 
then issued by the defendants to the 
plaintiff. The plaintiff was nob willing 
to accept Rs. 450 renumeration and was 
apparently inclined to 'take the matter 
to a Court of law. Common friends, 
among whom we may mention Mr. K.V. 
Ramaswami Ayyar, a High Court vakil 
at Madura and also a director of the 
mills, intervened and attempts were 
made to settle the matter in such a way 
as to obviate the necessity of going to a 
Court of law. The results of these 


efforts is Ex. L. This embodies a design, 
made by the plaintiff for building the 
mill and the idea was to submit this to- 
two competent engineers, namely Mr. 
Radasiva Ayyar, Assistant Engineer- 
Madura District Board, and Mr. V. T. 
Srinivasa Ayyangar already mentioned,, 
or failing them to any two engineers, 
agreed upon by both sides. If the 
plaintiff's design was approved the de¬ 
fendants were to take him back. The- 
use of the phrase “will take back” alsO’ 
shows that at that time it was under¬ 
stood that there was a completed con¬ 
tract between the plaintiff and the de¬ 
fendants. But if the plaintiff’s design 
was nob certified, he was to accept the 
termination of his services. This phrase* 
also shows that there was a com¬ 
plete contract of employment and an 
attempt to terminate it by Ex. J. We- 
therefore, agree with Waller, J„ in 
holding that there was a completed 
contract. 

The next question that was argued 
related to the effect of Ex. L- According, 
to the understanding in Ex. L the plain- 
tiff’s design was submitted to -Mr. 
Sadasiva Ayyar and his opinion was 
against the; plaintiff it is now contended' 
that this is enough to put an end to 
the plaintiff's case on a proper construc¬ 
tion of Ex. L. The words in Ex. L are- 
“if the possibility is not so certified” 
and it is contended for the defendants- 
that these words mean that, even if one- 
of the two engineers to whom the mat¬ 
ter is submitted is against the plaintiff.- 
it is a case of the possibility not being 
so certified. We admit that the langu¬ 
age is susceptible of this consfcruotioDY 
Bub wo also think that the phrase is 
somewhat ambiguous. It is possible’ 
that what the parties meant was that- 
if both the engineers were against tbe^ 
plaintiff, he was then bound to accept- 
the termination of his services. Tbe^ 
subsequent conduct of the parties showf- 
that this was the view on which they 
acted. For, immediately after Mr. Sada¬ 
siva Ayyar’s opinion they, having fonndl 
that V. T. Srinivasa Ayyangar was not 
available, referred the matter to another 
gentleman Mr. Annadurai Ayyangar- 
But both parties were not satisfied with 
bis opinion. They then referred th®' 
matter to Mr. Baskara Ayyar whose opi¬ 
nion was in favour of the plaintiff. By 
this time they were able to haYff" 
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consultation with Mr. Srinivasa Ayyan- 
gar. Both parties ^verc introduced to 
him at the club and apparently ho pro¬ 
mised to give bis opinion. If fche'resuU of 
Mr. Sadasiva Ayyars opinion was 
that the whole matter went against the 
plaintiff, it is inocnceivable why the 
defendant company went on seeking 
the opinion of another competent en¬ 
gineer, first Mr. Annaduvai Ayyangar, 
thou Mr. Baskara Ayyar and then ^Ir. 
Srinivasa Ayyangar. It is said this 
was merely because they wanted to 
be fair to the plaintiff and they were 
anxious to leave no blot on his reputa¬ 
tion and they were even willing to bake 
him back if really two engineers certi¬ 
fied his design to be good. Some such 
notices might also have been there, but 
at the same time tho parties already 
choosing to stand on their rights it is 
impossible to attribute the conduct of 
the parties to anything else but the idea 
that unless two engineers decided 
against the plaintiff, the matter could 
betaken to be a decision in his favour. 
Even if we are not correct in thinking 
that the phrase was ambiguous and the 
defendants’ construction was the only 
possible construction of Ex. L. even 
thou we must take it that the defen. 
dants have waived their rights on such 
a strict construction and entered into a 
fresh arrangement by which they were 
willing to abide by the opinion of Mr. 
Srinivasa Ayyangar. Ex. Q is a letter 
addressed by the plaintiff to Mr. Srini¬ 
vasa Ayyangar enclosing a sketch show¬ 
ing the details of the design for a 
spinning mill and a description giving 
particulars of the specifications. Tt also 
contains Mr. Srinivasa .\yyangar’s reply 
which says that the design is safe and 
can be accepted. This reply was on 
2nd April 1924. Meanwhile, on 2nd 
April 1924, a letter was drafted from the 
defendant company seeking the opinion 
of Mr. Srinivasa Ayyangar. This was 
signed by Mr. A. Venkataraman, As¬ 
sistant Engineer, on 3rd April. But 
Mr. Srinivasa Ayyangar returned it with 

the following'endorsement: 

“I herowith rotuen tbd oaolosures. On the 
points mentioned by you, Mr. Anaotsrame 
Ayyar requested my opinion as a brother engi¬ 
neer and I have replied him.” 

It is now argued before us that this 
reply of Mr. Srinivasa Ayyangar shows 
that be refused to give an opinion to 
the parties. It is possible to read the 
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letter in that light. But seeing that 
both the j'arties wore previously intro-’ 
duced to him and that ha promised in 
the conversation of that occasion that 
he would give his opinion, the conver¬ 
sation referred to in Ex. 3, we think 
tliat it is not the proper construction 
of this endorsement. What he meant 
to say was that lie already gave his 
opinion to a brother engineer and tlnit 
opinion might he taken as the opinion 
sought for in Ex. 3 with reference to 
tho conversation at the club. Tt is a 
compliance with the request of Venka- 
tarama .4yyar and not a refusal. Tliis 
is also tho view of our brother Waller, 
.T., and we agree with his view. We. 
therefore, think that Mr. Srinivasa 
Avyangar’s opinion was in favour of the 
plaintiff with reference to Ex. L. There 
being two opinions in favour of the 
plaintiff, he thought that he might ha 
reinstated He accordinglv wrote Ex. R. 
It is significant that Mr. Thcagar.ija 
Chetti instead of repudiating this mode 
of construing Ex- L immediately began 
to require what actually Mr. Srinivasa 
Ayyangar’s opinion was. So he seems 
to have referred the matter to Mr. V. 
Ramaswami Ayyar. who then wrote 
Ex. S to the plaintiff. The correspon- 
dencemay be taken to have terminated 
about this time and the suit was filed 
on 5tb August 1924. We think that 
after the opinion of Mr. Srinivasa 
Ayyangar the defendants wore bound to 
reinstate the plaintiff or to pay him 
damages. 

The only question that now remains 
to be decided is what is the proper 
amount of damages to be awarded to 
the plaintiff Mr. Krishnaswami Ayyar 
for the respondent relied on a judgment 
of the House of Lords in Beck’iam y. 
Drake (l) as laying down the principles 
to be followed in such a case. It is there 

laid down thus: . r . / 

“The masiflure of (JimagfiB for the breach of, 
promise now in question is obtained by con¬ 
sidering what is tho usual rate of wages for the 
employment here contracted for, and what 
time would b© lost before a similar employ¬ 
ment could be obtained. The law considers 
that employment in any ordinary branch of 
industry can be obtained by a person com- 
3 tent .‘or the place, and that the usual rate 
of wages for such employment can be proved, 
and that when a promise for continuing em¬ 
ployment is broken by tho master, it is the' 
dntv of the servant to use diligence'to find 
"Ml [1848] 2 H. L. C. 579=13 Jar. 921=11 mI 
& W. 315=12 L. J. Ex. 486. 
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nuothor employmcut. Upon th('S3 priaoiples, 
in tho ))rt'Sint cisi\ if tbo place of foremvu in 
',i type-fouii'lry coul'l uot probably be agiin 
obt-.uno<I wich'.'iit deliy, and if the wages in 
th.' contract brckcu were higher than usual, 
the dill),it;es should be such as to iudemuify 
for the loss of wages during thit delay, and for 
tho loss of the excess of the wages contracted 
for above the ii^u il rate.” 

This pi'inciple baa been recognized in 
;ill the text books and in Uter cases 
I^ut it is contended for tbe defendants, 
appellants that this principle applies 
only to a case where the contract is for 
a term, and that the time for which the 
plaintiff is entitled to reasonable notice 
should bo taken to be the period in 
estimating the damages. But when we 
remember that the doctrine of reason* 
able.notice itself is based upon the con¬ 
sideration that that is the time during 
which a fresh employment may reason* 
ably ho obtained, both principles come 
to the same thing. After all, we have 
got to sea in each particular case what 
time may reasonably be expected to 
elapse before a person wrongfully dis¬ 
missed can secure a similar employment. 
In the present case, the plaintiff has 
given evidence that he sought employ¬ 
ment throughout India, Burma and Cay- 
Ion and in the Federated Malay States, 
and lie actually secured one in the 
South Indian Railway only in May X925. 
Under these circumstances, we cannot 
say that the period adopted by our 
learned brother, namely one year, is un- 
raasonable. Even if we feel some hesi¬ 
tation as to whether we would have 
fixed the same period if any one of us 
were sitting as a trial Judge, still that 
doubt is not enough to induce us to 
differ from our brother Waller, J. The 
result is that tbe appeal fails and is 
dismissed with costs. 

r.R s./v.s. Appeal dismissed. 

A. I. R. 1930 Madras 6S8 
Jackson, J. 

Ethiyappa Gvamantj and others ~~ 
Petitioners. 

V. 

Angappa Maistry — Respondent. 

Civil Revn. Petn. No, 1865 of 1929, 
Decided on 17th December 1929, from 
order of Disb, Munsiff, Madurantakam, 
D/- 17bh October 1929, in Civil Misc. 
Petn. No. 246 of 1929. 

ProvincUl Small Cause Courts Act, S. 17 
(a)—Setting aside ex parte decree — Whe¬ 
ther to ask to deposit or to furnish secu¬ 


rity is within Court’s discretion—Order for 
deposit in absence of time for testing secu¬ 
rity is correct. 

Upon an applicatioD for setting aside an ax 
pirt: decreo the Small Cause Court has dis¬ 
cretion cither to ask for a deposit of the de¬ 
cretal amount or a security for that amount 
and where the time for testing a security is not 
suU'icicnt, the Court ejcercises its discretion pro* 
pcrly in ordering deposit instead of security 
and in dismidsiug tbe application for failure to 
make the deposit as ordered : A. I. B. 1929 
All. n\0^ni A.I.R. 1920 ilffld. 647, Ref. 43 
Marl. 579. Bel. on. [p 058 0 2] 

li. Somasundarani Iyer —for Peti¬ 
tioners. 

Judgment.—The petitioner seeks to 
revise the order’of the District Munsiff 
of Maduranbakam at Chingleput dis¬ 
missing an application to set aside an 
ex parte decree under S. 17, Provincial 
Small Cause Courts Act. 

The petitioner alleging that he bad! 
come bo know of the decree only twelve; 
days back applied on 27bh September 
to have it set aside. The District Mun-! 
siff on Ist October ordered the petitioner! 
to deposit the amount, as there was not| 
time bo test tbe draft security tendered.! 
It was a suit disposed of in March and' 
the records had to be got from the Dis¬ 
trict Court. It has been held in Assam 
Mahomed Sahib v. Rahim Sahib (l)that 
security need nob be given along with 
the application, provided that it is all 
complete and in order within the month 
prescribed by Art. 164, Lim. Act. If 
the District Munsiff thinks it improba¬ 
ble that he will get the testing done 
within the period it is certainly within 
his discretion to say so and ask for a 
deposit, and he exercises that diserdtioQ 
entirely in the petitioner's favour. 
set about testing the security and tbenj 
to announce that the time had expired 
would work great hardship. And aS' 
suming that the petitioner has adequate 
security it is difiiculb to see bow the 
demand for a deposit can unsuit him; 
for it is ouly a direction that he raise 
money in the open market upon secu¬ 
rity which he avers to be amply suffi¬ 
cient. It practically amounts to telling 
him to test the security for himselfi and 
if he cannot raise the money it seems 
almost proof positive that the security 
is nob sufficient. I do not find therefore 
that.the learned District Munsiff did not 
exercise his discretion under S. 17 ac¬ 
cording to law. 

Tlr[l920j 43Mad. 579=38 M, L. J. 539^ 
I. 0. 977=(1920) M. W. N. 376. 
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The pobibioner, however, would have it 
thab the Courb has no discretion at all 
and whether he furnishes security or de¬ 
posit is entirely within his own option. 
It is difficult bo see how such a plea can 
bo advanced in face of the perfectly 
plain language of the section; nor could 
such an option ever prevail in practice. 
Suppose that the petitioner elects to^fur- 
nish a draft security, and before it is 
tested the time expires, what good then 
is his option? The fact is, that circum¬ 
stances necessitate the direction of the 
Courb and that is precisely why the 
statute provides for such direction. In 
Jhaboo Misirv. Ilavaldar Tewaru, A. I. 
R. 1929 All. 8-10 it is held that the pro¬ 
viso to S. 17 is ambiguous and obscure, 
and the words “ as the Court may 
direct," have no grammatical relation to 
the alternatives of deposit and security. 
The direction contemplated does nob re¬ 
late to the security being bo the satis¬ 
faction of the Court and bo say; to give 
security to the satisfaction of the Court 
as the Court m^y direct" would be very 
clumsy and a construction never inten¬ 
ded by the framers of the proviso. The 
proviso therefore must be taken to mean 
that the nature and kind of the security 
must be according bo the direction of 
the Courb svhich should also be satisfied 
as regards its sufficiency. 

With all respect I see no distinction 
between the rejected interpretation, to 
give security to the satisfaction of the 
Courb as the Court may direct, and the 
accepted interpretation, to give security 
to the satisfaction of the Court of a 
nature and kind as the Court may 
direct. 

Nor do I see the practical difficulty 
which has led to this endeavour bo read 
additional words into the plain and 
grammatical sense of the statute. It is 
suggested that a petition accompanied 
with a cash deposit need no direction 
of the Court, and therefore “as the 
Court may direct” can have no applica¬ 
tion bo deposits. Bub this case affords 
an example where the direction of the 
Courb might have been required. Sup¬ 
pose the petitioner had.replied to the 
Courts’ order. "I wiir make the deposit 
bub please direct that I may substitute 
security when it is proved sufficient. 
The Court, under the proviso, could give 
this direction, which would be a very 
just conclusion of the matter. Kdl%<t- 


perumal Naiihc v. Ponnusami Chettiar 
(2) merely follows tlio general principle 
that the Court in the exercise of a dis¬ 
cretion must act judicially and not <arbi. 
trarily. I have shown above that the 
Court bad sound reason in the present 
case for demanding a deposit, and can¬ 
not be said not bo have acted judicially. 

For the above reasons. I decline to 
interfere. The petibiou is dismissed. 

P.R.S./j.M. Petition dismissed. 

"~(2l A. I. RrfiiT^i vd.Ti^ 
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Wallace, J. 


Mothetj Krishnayya — Defendant -*• 
Appellant. 

V. 

Mohamad Galeb Sahib —Plaintiff— 
Respondent. 

Second Appeal No. 726 of 1926, Deci¬ 
ded on 23th Novotnbar 1929, from 
decree of Disb. Judge, West Godavari, in 
Appeal No. Ill of 1926. 

Evidence Act, S. 92, proviso 2—Want of 
consideration or failure of consideration 
may be proved—But parly cannot prove 
that amount of consideration agreed upon 
was more or less than that stated in docu- 


nent. 

It is opao to a party to prove want of cou- 
;id6ratIoa or failure of oonsidoratioa or a 
USerence in kind of consideration, but it is not 
)pon to him to prove a variatioa in the 
itnouQb of consideration. The difforenco io 
and. that is the oonsidoratioa mentioned, 
aust bo wholly absolute; a moro omission to 
aention some portion of tho consideration will 
lot como within the proviso, since such an 
mission is cloirly a variation in the tonus of 
ihe contract. Rocitals then as to tho kind of 
jODsideration or as to tho actual payment 
)f consideration may be shown to bo falso. 
Recitals as to the amount of considoratioo can¬ 
not be shown to be false, eiuoo the amount of 
jonsideration is cloarly a term of tho contract, 
[t is thoroforo not open to parties to tho docu¬ 
ment to givo evidanco that tho amount of con- 
uderation agreed upon was moro or loss than 
.That is stated in the documont: 22 /Iff. 370 
P O V 33 Alh 340; A. 1. R-1020 Ma'l- 3o aod 
LO fj iV. 1, ffef- otf. 38 flfntf. 514, Held not 
by 33 All. 340. [P eeo 0 2, P 661 C 1] 

P. Somasunadram —for Appellant. 

n T./tlf.uhrtianna —for Respondent. 


Judgment.—The facts necessary for 
disposal of this appeal aro; the plain¬ 
tiff had to pay off the mortgage amount 
due on a mortgage over property sold to 


him by tho defendant under a docu¬ 
ment of sale Ex. B dated 19th June 

1918. That contains a statement that 
“ if in respect of this any dispute arise from 
any quarter, I shall, at my own expense set the 
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the sime a5 r:s‘ and see tba5 the sale is given 
otiVet to \’.i*;hcMit any obstruction v;hatcver. 
I’l r-:si.icc‘ i f the siil property I have not 
I re itod vet any rijziit ( r interest in favour 
c f a !i y. " 

The ilij.'eiulunt himseli had obtaiued 
tlio jiioperty iu a Court sale in execu¬ 
tion (f a money decree against a jndg- 
luoiit-dcl'tor Ibrahim Pahib who had 
ircviousiy mortgaged the property. It 
was this moitgage that the iilaintiff bad 
tojayotf when it had ripened into a 
decree and the decree had been followed 
by execution proceedings. In order 
to prcsoivo the property for himself the 
j laintitl discharged it. lie has sued to 
recover from blio defendant the amount 
of the lo.ss and damage sustained by him 
in consctjuonce. The defence was that 
the plaintitl' was at the time of the sale 
fully aware of the mortgage and had 
himself orally agreed to pay it off and 
that he obtained the pioperty cheaply 
in consequence. The defendant sought 
to give evidence of that oral agreement, 
but both the lower Courts have held 
that in view of the wording in Ex. A 
such evidence would be in contraven¬ 
tion of S. 92, Evidence Act. They re¬ 
fused to admit it and decreed the plain- 
titt’s suit. The defendant appeals and 
the point argued is this question of ad¬ 
missibility of the evidence of the case 
put forward by tbo defence. 

The consideration named in Ex. A is 
Rs. 280. “ I have sold ” tin document 
says “ to you for Rs. 280 the immov¬ 
able property etc.” The defendant 
urges in effect that the consideration 
was something more than Rs. 260, that 
it was Rs. 230 plus an undertaking'to 
discharge tlie existing mortgage on the 
property. S. 92 forbids the admission 
of evidence for the purpose of con¬ 
tradicting, varying, adding to, or sub¬ 
tracting from, the terms of the docu¬ 
ment as expressed by the written dis- 
])osition of the property, except as 
allowed under various provisos, only 
one of which is relevant in this case, 
proviso 2: 

“ Tho existence of any separate oral agree¬ 
ment as to any matter on which the document 
is silent and which is not incousistent with its 
terms may he proved. ” 

The interpretation which this section 
has received at the hands of various 
Courts is varied, and it is well to see 
bow it has been interpreted, especially 
by the Privy Council, In Sah Lai 


Chand v. Indarjit (1) the Privy Council 
laid down that S. 92 is no bar to evi¬ 
dence showing that a recital in a sale 
deed that the consideration had been 
paid was false. That ruling, ibmusb 
be clearly pointed out, does not touch 
on tho question of the amount of con¬ 
sideration, but only on the question 
whether the consideration, whatever its 
amount, bad or had nob been paid. It 
was held that the recital of payment 
was not a term of the contract, so 
that S. 92 did not apply to that recital. 
It appears to me also that the Judicial 
Committee took for graubed here that 
the amount of consideration is a term 
of the contract. They say: 

“ the contrict was to soil for Bs. 30,000 
which was erroneously stated to have beeu 
paid." 

The other Privy Council case cited is 
Hanifunnissa v. Faisunnissa (2), a 
very short judgment differing from the 
High Court of Allahabad in its judg¬ 
ment reported in Faizunnissa v. Hanif- 
u)inis$a (3) itself relying on the Privy 
Council case in Balahishen Dasv. IT. F. 
Legge (4). In Hanifunnissa v. Faiz 
unnissa (2) it was held 'that it is open 
to a party to what was nominally a sale 
deed for consideration to show that no 
consideration did pass, and that what 
was a nominal sale was a real gift* 
The scope of that Privy Council judg¬ 
ment has boen considered by this Court 
in several later cases, as the judgment 
therein is so short that it may be im¬ 
perfectly understood and even misused: 
see Nara Beddiar v. Doraistcatiti 
Beddi (5), Bamasiuavii Ghettiar 
Govinddoss Krishnadoss (6), and 
Sesha Aiyar v. Kuppachar (7). [Iu the 
last case the head note about considera¬ 
tion not being a term of the contract 
is a misquotation of what the learned 
Judge has said in his judgment.] The 
net result of that discussion of the 
Privy Council case is that it is open to a' 
party to prove want of consideration ofl 

(1) [1900] 22 All. 370-27 I. A. 93=7 Sar 

702(P. 0.). „ . 

(2) [1911] 33 All. 340=11 I. 0. 336=» 

A. L. J. 373 (P. 0.). , 

(8) [1905] 27 All. 612=2 A.L.J. 360 ={ 1905 ) 
A. W. N. 129. 

(4) [1900]' 22 All. 149=27 I. A. 58=7 Sat. 
601 (P. C.). 

(5) [1916] 31 M. L. J. 96=3 M. h. W. 689- 
35 I. 0. 801=(l916)ir.W.N.474. 

(G) A. I. E. 1926 Mad. 35 

(7) [1919] 10 M. L. W. 1=49 1.0,699- 
(1919) M. W. N, 87. 
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failure of consideration or a difference 
in kind of consideration, but it is not 
open to him to prove a variation in the 
amount of consideration. As to evi¬ 
dence being admissible to show a differ¬ 
ence in kind of consideration I own to 
some doubt, as such evidence appears to 
me to be an attempt to vary the term 
in the document as to consideration. 
The difference in kind, I take it, must 
be absolute: that is, the consideration 
mentioned must be wholly f<alse; a mere 
omission to mention some portion of the 
consideration will not come within the 
proviso, since such an omission is clear¬ 
ly a variation in the terms ot the con¬ 
tract. Eecitals bhon as to the kind of 
consideration or as bo tho actual pay¬ 
ment of consideration may be shown bo 
be false. Recitals as to the amount of 
^consideration cannot so be shown bo be 
false, since the amount of consideration 
is clearly a terra of tho contract. It is 
therefore nobopen to parties bo the docu¬ 
ment to give evidence that tho amount 
of consideration agreed upon was more 
or was less than what is stated in the 
document. For this proposition the 
case in Adityam Iyer v. Ramakrishna 
Iyer (8), and Anandacharaa Sil v. Bar- 
c/ohinda Sil (9) are authorities. The ap¬ 
pellant points out in connexion with 
Adityam Iyer v. Ramakrishna Iyer (8), 
that it has been doubted by a Bench of 
this Court in Ambiya Ammal v. Appadu- 
rai HJudali (6), which takes the Privy 
Council case in Jlanifannissa v. Faiz- 
iinnissa (2), as more or less dissenting 
from Adityam Iyer v. Ramakrishna Iyer 
(8). But with respect I do not think 
that the correctness of Adityam Iyer v. 
Ramakrishna Iyer (8) is affected by 
Hanifunnissa v. Faizunnissa (2), since 
the latter is not a case relating to a 
variation of the amount of considera¬ 
tion. In tho Ambiya Animal v. Appa- 
dorai Mudali (6) case, on which appel- 
lant'relies, there was a recital in the docu¬ 
ment that Rs. 89,000 out of a total consi¬ 
deration of Rs. 2,89,000 had been paid in 
advance. The plaintiff averred, and was 
allowed to adduce evidence to prove, 
that only Rs. 60,000 was p^id, that is, 
to show that the recital as to payment 
was incorrect. Tho defendant was also 
allowed to give evidence to show that 


(8) [1913] 38 Mad. .5U=i5 M. L. J. C02 
I. 0. 458 =( 19 :a) M. W. N. 847. 

(9) A. I. B. 1923 Cal. 570. 


Sil 


it was agrood that Rs. 89,000 should be 
the figure shown as paid alfcliough only 
Rs. 00,000 was in fact paid, it being 
agreed at tho time of sale that the total 
figure of consideration should be sliown 
as Rs. 2,89,000 instead of the true figure 
of Rs. 2,00,000. That, I admit, seams 
to go very near bo ruling that the defen¬ 
dant could adduce evidence that the 
total amount of consideration was not 
tho figure given in the contract. 

But the judgment states very clearly 
that he was allowed to adduce this evi¬ 
dence only for the purpose of lebutting 
plaintiff's case that the recital as to 
payment of consideration in the docu¬ 
ment was nob correct, and not for the 
purpose of enabling the Court to decide 
what was tho actual amount of consi¬ 
deration. That is, the learned Judges 
really laid down that the defendant 
could show that the figure of Rs. 
2.89,000 was really the figure contracted 
for, so that the defendant was nob really 
attempting to give evidence in variation 
of the contract but was really maintain¬ 
ing the correctness of the terms of the 
contract. The ruling in Kailash Chandta 
V. Harish Chandra (lO) is on the same 
lines and goes no further. In Rama- 
subba Iyer v. Uuthiah Kone (It), Dova- 
doss, J., decided that the recital in a 
sale-deed that there is no incumbrance 
on tho property is not a term of the 
contract and, therefore, ev dence can ba 
given to show that tho vendee knew of 
such incumbrance. The appellant relies 
on this case but it does not really help. 
It is not evidence of incumbrance which 
is here shut out, but evidence that tho 
consideration included tho discharge of 
the incumbrance. 

Although I am constrained to the view 
that some of the cases quoted above en¬ 
large too much the opportunities of 
avoiding S. 92.1 think it is clear on the 
authorities that a party to a document 
of sale of immovable property admitted 
to be a sale, that is, a transfer of im¬ 
movable property for a stated considera¬ 
tion cannot be permitted to adduce evi¬ 
dence to plead that the considoiation 
was more in amount than is stated in 
the document. That proposition may bo 
reinforced by emphasising what has been 
pointed out in Anandacharan Sil v. liar- 
gobinda Sil (9) tbat, if it were not obliga- 

(ib) [iOOlJ 0 0. W. N. 15S. 

(U) A. I. R. 1925 Mad. 95S. 


r 
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toiy on parMes to sbato the full amount 
of the consideration in their deeds of 
sale, a door \you 1 i 1 be opened for fraud 
111 on the stamp revenue. In my view, 
tlicrcfore. it was not open to the defen- 
danb to ploail that the consideration for 
the salo 'was mors than Bs. 280 re¬ 
cited in the sale deed, and in that view 
the lower appellate Court's decision ap¬ 
pears to me correct. 

There was some discussion as to whe¬ 
ther the defendant could prove that the 
agreement to discharge the mortgage 
was prior to tiie contract of sale and 
was, therefore, an independent transac¬ 
tion, but I do not think the point can 
really be taken. It is not asserted that 
there was any coosideiabion for the 
l>lainfcilT discharging the mortgage debt 
except his purchase under the sale deed, 
so that the separation of the two trans¬ 
actions is not a separation in fact. The 
written statement clearly implies, as 
the lower Courts have held, that the 
discharge of the mortgage was regarded 
as part consideration for the sale. 

No other points have been argued 
before me. I find, therefore, there is no 
error of law m the lower appellate 
Courts decision and I dismiss the ap¬ 
peal with costs. 

p.K.s./v.s. Appeal dismissed. 
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Anantakrishna Ayyar, J. 

C. Sankaranarayana Mudaliar — 
Plaintiff— Appellant. 

V. 

Tangaratna Mudaliar and others — 
Defendants “Respondents. 

Second Appeal No. 540 of 1926. Deci¬ 
ded on 2lst October 1929, against decree 
of Sub-Judge, Tinnevelly, in A. S. Nos. 
138 and 139 of 1923. 

(a) Hindu Law — Joint family — Family 
property—Onu» of proof discuised. 

While there is a presumption that a Hindu 
family is joint until the contrary is proved, 
there is no presumption that a Hindu family is 
possessed of property. The party alleging that 
the property held by an individual member of 
a joint family is family property, must show 
that the family was possessed of some property 
with the aid of which the property in question 
could have been acquired. If this is shown, 
and only then, the onus shifts to the party 
alleging self-acquisition to affirmatively make 
out that the property was acquired without any 
aid from the family estate : A. 7, R, 1927 Mad. 
88, Fbll.-, 83 All. 677; A. I, R. 1923 Mad 263: 
A. I. R. 1929 P. C. i; 32 I. C. 12; A. I. h! 


1323 Mad. 262 and 35 Cal 
315 (P.C.), Disc, and List, 


. 1015, Rel. oh; 3 Col 
[P 664 01] 


(b) Hindu Law—Joint family—If nature of 
income from admitted joint family property 
i« such as would not possibly have helped 
in or led to the acquirement of subsequent 
property there is no presumption that sub¬ 


sequent properly was joint family property. 


The proposition that mere possession of joint 
family property by a joint Hindu family would 
raise a presumption of law that all the property 
in the possession of a coparcener is joint 
family property would be strictly correct.only 
if the joint family property possessed by the 
joint Hindu family was such as would have 
enabled and led to the acquisition of the other 
property. If having regard to the nature of 
the income from the admitted joint family pro¬ 
perty or otherwise, the same could not have 
possibly helped in or led to the acquisition of 
the subsequent property, then there is no pre¬ 
sumption that the subsequent property is joint 
family property, .(P 665 0 1] 


K. Eajah Ayyar —for Appellant. 

S. Srinivasa Ayyar —for Respondent. 

^ Judgment,—Plaintiff’s claim for par¬ 
tition of some items "of property which 
he alleged to be joint family property, 
though allowed by the first Court, was 
disallowed by the lower appellate Conrt, 
He has accordingly preferred this second 
appeal claiming a share in those pro¬ 
perties. 

The plaintiff and defendant 3 are the 
sons of defendant 1 by his wife, who 
died in 1894. Defendant 2 is the son of 
defendant 1 by bis second wife, who 
has been made defendant 6 in the case 
after the death of defendant 1 
the pendency of the suit. 

The plaintiff claims a share in 
properties on the ground that (a) 
presumption of Hindu Law is that all 
properties standing in the name of apy 
member of the joint family is jojnb 
family property, and the onns of proving 
the same to be the self-acquired ana 
separate property of any member is upon 
him, (b) the properties in dispute were 
acquired by defendant 1 with the aid of 
the sale proceeds of the ornaments of 
the plaintiff's mother (worth abont 
Rs. 600) and also out of the moneys 
which belonged to one Thangathanni, it 
being alleged that Thangathanni was 
the deceased paternal aunt of defendant 
1 , and‘that she orally bequeathed R®* 
6,000 to defendant 1 and bis sons. 

The first Court upheld the contentions 
of the plaintiff with reference to gronpd 
2 (b) put forward by him as it was satis¬ 
fied from the evidence that defendant 1 
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could not have made these acquisitions 
(lom his earnings as a clerk or manager 
o( an estate under the Court of Wards; 
and on the evidence it found that the 
acquisitions were made out of the 
moneys mentioned by the plaintiff. As 
regards ground 1 (a) put forward by the 
plaintiff the trial Court observed as fol¬ 
lows: 

“The CiV'o itt Mnth'in v. Punialcoti iludaliar 
(1) is authority for the propositiou that, where 
one mombor of a joint Hindu familj- acquires 
property without the aid of ancestial or joint 
family funds, the property acquired will, in tho 
absence of any indication of intention to the 
contrary, be owned by him as joint family pro* 
perty. It has been held in Krishnaji v. Para- 
manand{2) that the presumption of jointaoss 
in respect of property subsequently acquired by 
each member of a joint Hindu family is not 
rebutted by the fact that tho aucestral assets 
wore small in proportion to the value of the 
subsequent acquisitions.” 

The trial Court accordingly held that 
tho plaintiff was entitled to a share in 
the disputed items of properties also. 
On appeal by defendant I’s legal repre- 
sentatives (defendants 2 and 6), the 
lower appellate Court held that the 
plaintiff was not entitled to a share in 
the items in dispute; and hence the 
second appeal by the plaintiff. 

The learned advocate for the appellant 
contended that both the grounds on 
which the District Munsiff decreed the 
claim of the plaintiff with reference to 
these items were tenable, that the pre¬ 
sumption of Hindu Law was as held by 
the District Munsiff, and that tho onus 
was on defendant 1 to prove his plea 
of self-acquisition. He also argued that 
there was no legal evidence to support 
the finding of the lower appellate Court 
that the properties were the self-acqui¬ 
sitions of defendant 1. He further urged 
that the lower appellate Court was 
wrong in bolding that the plaintiff’s 
ease about Tbangatbanni having gifted 
Bs. 6,000 to defendant 1 aud bis sons 
was not proved. 

X think that the findings of the lower 
appellate Court that Tbangatbanni was 
not shown to have possessed Bs. 6,000 
and that it was also not proved that she 
gifted the same to defendant 1 and his 
sons as alleged by the plaintiff, are find¬ 
ings of fact binding on me in second ap. 
peal. No doubt there is the evidence of 
P. W. 1, among others, to support the 
plaintiff's allegation, as also some other 

TT) tl915j 311. 0. 18. 

(2) [1919] 49 I. C. 240. 


oral and documentary evidence. But the 
question turned on appreciation of evi¬ 
dence, and I am not in a position to 
say that the findings of fact arrived at 
by tho lower appellate Court arc not 
binding on me in second appeal. The 
lower appellate Court has considered 
this question elaborately in several para¬ 
graphs of its judgment (paras 18 to 38). 
Tho lower appellate Court also held 
against the plaintiff’s plea that dofen- 
dant 1 utilized the sale proceeds of liis 
first wife’s jewels worth about Bs. 500 
for purchasing tho items in dispute. 1 
have to accept the said findings of the 
lower appellate Court. (Here the judg¬ 
ment discussed evidence and then pro¬ 
ceeded.) It is not the ease of the parties 
that defendant 1 threw his acquisitions 
into common stock or converted the 
separate property into joint family 
property. I proceed to consider the next 
contention raised by the learned advo¬ 
cate for tho appellant about the correct 
presumption of Hindu Law bo be made 
with reference to the ownership of 
propei'ty standing in the names of a co¬ 
parcener of a joint Hindu family. He 
cited the cases reported in Dhurm Das 
Panday v. Shamsoondari Debiah (3) at 
p. 240, Banoo v. Kashee Ram (4) at 
p. 317, and KundaLal v. ShanJeer Lai 
(5). 

On the side of the respondents my 
attention was drawn to the cases re¬ 
ported in A. Narayan Rao v. A- Sesh- 
amnia (G). Ethirajula Naidu v. Govinda- 
rajula Naidu {1)' Periakaruppan Chelty 
V. Arunachalam Chetty (8) and Kannam- 
maly. Ramalhilaklcammal, AJ. R. 1927 
Mad 38. The decisions of the Privy 
Council in the case reported in Rajan- 
gam Iyer v. Rajangam Iyer (9) and 
Annamalai Chetty v. Suhramaniam 
Chetty (lO) were also relied upon. 

I do nob think it is necessary for me 
to discuss in detail the decisions quoted 
before me. The matter was considered 
in a recent case by Krisbnan and Venka- 
tasubba Bao, JJ. in the caso reported 

”(^Tl84r*46] X^29=6.N. R. 43=1 

Sutber 147—1 Sar. 271 (P. C.) 

4) [1877] 8 Cal. 315=3 Sar 78l(P. 0.). 

5) [1913] 85 All. 564=21 1. C. 13=11 A.L.J, 
910 

(6) [1015] 27 ir. L. J. 677=26 I. C. 33 

(7) [1915] 32 I. I’. 12 

(8) A. I. R. 1927 Maa. 676=50 Mad. 562 

( 9 ) A. I. R. 1922 P. 0. 266=46 Mad. 373=50 
I. A. 134 IP. C.) 

(10) A. I. R. 1923 P. C. 1 



CGi Midras Sankaivvnauayaka v. TAXtrAR VTNA (Aninbakrishna AyyarJ.) 1930 


h'. .-i. 'I. li. 1027 Mad. 3S. Venkata 
^ul)ija llan,.]. obssrvea as follows at p. 40 

and n of fcho rei'Ort; 

"Whiio Jir ro i - .t presujnptioa that a Iliodu 
f unily is joir.r uiKi! -‘bo coutrary is proved, 
•.hor-.' is no [n-.'siunpiioii tbit a Hindu family 
is of ptoporfy. Tho party alleging 

h-\: fh’ iroporty beM by an individual 
'•jcinbiT of a joint, family is faraily property 
innat show that the fainilv was possessed of 
- me i)rorer'y with th“ aid of which the pro* 
i)erl.y in question conlJ have been acquired, 
if this is shown, and only tKcn. the onus 
shifts to the party all.'giag s'lf-acqiiisition to 
a'.drnnatively tna!:--'cut th--.: tin property was 
'*''qnii-.-d without any aid from the fainilv 
esta’e.” 


Tho two propositions laid down by 
Cb.imior.T, in Ki^-ha:i v. Tuada Mat 

(11) wore followed, with approval, by 
tbo learned Judge. At p. 41, the 
learned Judge made the following fur¬ 
ther observation: 

in An/,7;/(^j{ /J.oo V. 5<’s/ifl;»nn(i-{G) Sic Jehu 
allis, CjJ.. and Seshagiri Iyer. J., quoted with 
approval tho observatious of Obamier J, and 
accepted that Icarued Judge’s view. In a re¬ 
cent case of this Court, A.I. R. 1923 Mad. 26?, 
1 adamallai Pilhi v Si/in’OHfaiiifl Chettiar 

(12) the same view was again taken. It is un- 

nseessiry to cite-further cases. The law on 

the point may uow be taken as -being settled.'' 

The said observations of the learned 
Judge are supported by prior decisions. 
In .■inn'i7nalai Chetti v. Sularnianiani 
(10), the Privy Council observed at p. 
d40. (of oG J/. L. ,7.) that: 

“the- burden of proving in an action for par¬ 
tition of joint family property that any parti¬ 
cular item of property is joint, primarily rests 
upon the plaintifl. The ciroumstaucos ni.iv 
readily cause the onus to be discharged," 

In Elhirajulu Naidu v. Govindrajulu 
v7) a Full Bench of this Court con¬ 
sisting of Sir John Wallis, C. J., Sesha- 
giri Iyer and Phillips, JJ., held that 

“property acquired, by a member of a Hindu 
family when there is no nucleus of joint pro¬ 
perty, is presumed to be his separate property 
.and tho burden of proving that he threw it 
into fcho common stock is upon those who as¬ 
sort it." 


The same view was held in the case 
reported in Vadamallai Pillai v. Subra- 
wania Chettiar (12), by Spencer and 
Devadoss, JJ.: see p. 66, etc., where the 
question is discussed by Devadoss, -J., at 
P-^67. The learned Judge remarked: 

Where it is proved that there is no family 
nucleus which, might ia the ordinary course 
of things -have helped him substantially in • 
acquiring it, there is no warrant -in any of 
tho cases for tho position that where tho family 
nucleus is so small t hat It could not by any 

(UJ C1911J 3J All. 07f=i0 I. C. 543=i A. L.J. 

723 

(2) A. I. R 1923 Mad. 262. 


'tretch of imagiuation have been the means 
of .acquiring any portion of tbo property -‘stand¬ 
ing in the name .of a member, such property 
should be hdd to be joint family property." 

In Atar Siiujh v. Thakar Singh (13) 
at p. 1045, the Privy Council observed: 

It not disputed that the “onus on thisjssiia 
is on the plaintiff'* 

i a., the onus is on those who allege any 
property to bo joint family property in 
which he is entitled to a share, to prove 
the same. This is also in accordance with 
the latest pronouncement of the Privy 
Council-in the case reported in Amani’ 
aloi Chetty v. Suhramajiian (lO). The 
learned advocate for«the appellant, 
however contended that the decisions of 
the Privy Council in Dhurm Das v. Mt. 
Shamsoondari (3) aud Banco 7. Eashee 
Earn (4) were not referred to in the 
later cases. As a.matter of fact, I find 
that in tho case reported in Narayana 
Eao 7. Sesham7)ia (6), Sir John Wallis 
Ollg. C J. and Seshagiri Ayyar J. refer¬ 
red to the decision of the Privy Oooncil 
in Dhurm Das v Mt. Shamsoondari (3). 

At p. 680, the Court observed: 

"Under Hiuiu Liw, mere living togatUer of 
the membars of 'a family will not make tbem 
joint cwnsis of properties acquired by each 
individual raetnbar. There must have been a 
nucleus of ancestral property, which -was utili* 
sod for the purpose of making the subsequent 
acquisition, or the members must havs thrown 
their joint earnings into fcho hoschpot with the 
intention ’of giving up all their individual 
rights in them." 

After remarking that Chamier, J. had 
examined all the previous rulings 
in the case reported in Earn Kishan 7. 
Tunga Mai (li)‘Audi that the learned 
Judges agreed with Chamier, J., in lb® 
propositions enunciated by him. they 
noticed the decision of the Privy Coun¬ 
cil in Dhurm Das v. Mt. Shamsoondari 

(3) and they added at p. 240: , 

“Lord Campbell s'ates distinctly it is allowe^ 
that this was a family, who lived in comme®* 
sality, 'eating together and. possessing joi® 
property.” 

The Privy Council accordingly h*4 
a case where there was joint family 
property. 

In Banoo v. Kashee Bam {4} ““ 
Privy Council decided that when thero 
has been a division of the family p^* 
petty, and the separation in the family* 
and the members were living sepaxatoly* 
there was no presumption that the 
party in .the possession of the defendan 
was joint family ‘property, a nd tl^ 

(IS) [1909] 35 Cal. I039=y 1707721=35 I. A. 

206 (P. C.). 
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tho onus lay on the plaintiff to provo 
that the property in respect of which 
he claimed relief was joint family 
property. In fact, the Privy Coun¬ 
cil dismissed the plaintiff s suit foi 
partition of the property in tho 
hands of tho defendant. The .observa- 
tiou of the Privy Council at p. 317 
should be taken along with the facts 
of the case. This was so understood 
by the learned Judges of the Bombay 
High Court in the case reported in 
M^irari Viihoji v. i^Iukiind Shivoji Naick 
(14). This is also evidently how that 
case was understood in para. 291 of 
Mayae’s Hindu Law. The eailier‘deci¬ 
sion in Dhurin Das v. ML Shamsooiidaii 
(3) was not referred to in Bawio v. 
Kashee Bam (4); obviously the Privy 
Council had to consider io Banoo y. 
Kashee Ram (4) quite a different princi¬ 
ple. In any event, having regard to 
the other decisions of the Privy 
Council, and also to the decision of 
the Full Bench of this Court, and the 
other decisions mentioned above, I do 
not think that the appellant’s conten¬ 
tion is sustainable. 

In some cases, it is mentioned that 
mere possession of joint family pro- 
Iperty by a joint Hindu family would 
'raise a presumption of law that all 

Hhe property in the possession of a co¬ 
parcener is joint family property. I 
ishould like to observe that the above 
Iposition would be strictly correct only 
lif the joint family -property possessed 
!by the joint Hindu family was such as 
.would have enabled and led to the acqui- 
Isition of the other property. If having 
regard to tho nature of the income from 
the admitted joint family property or 
lotlierwise, the same could nob have pos¬ 
sibly helped in or led to the acquisition 
of subsequent property, then there is 
'no presumption that the subsequent 
property is joint family property. 
Either the presumption should be raised 
only when the property possessed by 
the joint family was yielding such 
income as could have enabled the ac¬ 
quisitions of the subsequently acquired 
property, or the presumption if raised 
from the mere position of joint family 
property should be taken to have been 
counterbalanced by proof that such 
■ property yielded uo income and could 
nob have otherwise helpedjin or led 

(14) C’l891]’i5 Bom. ‘itl. 


the acquisition of other property. 
Having regard bo biie decisions men¬ 
tioned l)y mo above, I agree with res¬ 
pect, wifcli tho remarks of tho learned 
Judge Venkatasubha Bao, -I., at p, 41 of 
A. I. n. 1927 Mad. dh that 

“the law oil tho pniiir, may now bo taken 
as being clearly 

All the contentions viised liy the ap¬ 
pellant accordingly fail and 'the second 
appeal is dismissed with costs. 

p.R.S./s.N. Aimal dismis<>erh 
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ANA^ITAIvRISHNA Ayvar, J. 
{Pahkiti) Mchideea Thayagau aud 
anUhe) —Plaintiffs—Appellants. 

V. 

Muhammad Mtistappah liowthcr and 
others — Dofondanbs — Respondents. 

Second Appeals Nos. 1034 and 1035 o*" 
1920, Decided on 22Dd November 1929. 
from decrees of Sub-Judge, TinnevoUy. 
in Appeal Suits No. 211 and 220 of 1924. 

(a) Transfer of Property Acl,S.53-Onus of 
proof lies on plaintiff—Transfer for valu- 
able ceniideration and wUh 4ull in- 
tention of passing title to transferee and no 
benefit retained by transferrer is valid 
against attaching creditor even when in¬ 
tention is to defeat impending execution.. 

The onus of proof in a suit uudor S. 53 to 
avoid a transfer is oa tho plaiotiffs who wish 
to avoid tho transfet. If the transfer is for 
valuable consideration and is esado with the 
full intention that tho title in tba property 
should pass to the transferee, aud if no bene¬ 
fit bo intended to bo retained to the gtautor, 
then the transfer will be valid as againit an 
attaching creditor even though tho object^ of 
the transfer might have been to defeat au im- 
uending execution. The general-creditors of 
the transferrer arc not dofeatod in such a case 
since instead of tho property of the (leUor 
which has been transferred there remains tho 

money representing the price paid for the pro¬ 
perty in the bands of the debtor, and the ere- 

dito'rs could proceed C68 C 1] 

(b) Transfer of Property Act. S. 53-- 
Intention to defeat cred.tor-s expecte^ 
execution" does not invalidate transfer 
But kuowledge of transferrer’s intention to 
convert immovable property into money 
and to defeat creditors of transferrer inva¬ 
lidates transfer. 

The intention of tho debtor to defeat oxecut- 
inc decree-holder creditor's expected execution 
doea not invalidftto the transfer even though 

the tcansfetce bad also knowledge of the same. 
But if the transfer be for cash aud ho made to 
a stranger who had knowledge of tho intention 
of the transfer to convert the immovable pro¬ 
perty (which cannot be secreted) into money 
(which could easily be secreted) aud to defeat 
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til' ' Ttilit.'rs (■[ tbo transferor, then the fcrans 
f"r 1 i,; invalid. [p 663 C 1] 

fc) Transfer of Properly Act, S. 53— 
Transfer to existing creditor--Transferee 
having notice of intention to defeat other 
creditors -Nevertheless transfer is valid. 

Ii tho tr-'.iis/ur bo to art existing cri Jitor to 
whnin t.h ' tr.xnsforrcr already owed monev then 
rvnti tlioii;;!) the tr.iiisf'.Tco ha 1 notice that the 
ciiJct of the transfer would be to remove that 
pro['orty not only from the reach of the execut* 
ing decree-holder's expected execution,-bat also 
from tbo roach of other creditors tho 
trausfor would novsrtholcss ba valid and 
not OJ3 1 t) o'ljiojot III hr 3. .53. It is 
open to every creditor to try his best to rea¬ 
lise his debt from the common debtor and 
ordinarily in the r.ice between the creditors bo 
who Jags behind could not complain of Lira 
who proceeded f ist and succeded in getting at 
the property of tho debtor : A. I. R. 1915 p 

CP 668 Clj 

* (d) Transfer of Properly Act, S. 53— 
Only orte creditor exisling-Transfer to 
stranger to defeat such creditor—Transfer 
is fraudulent and voidable. 

If there bo only one creditor, then the act 
of the debtor in triDsferring all his property 
to a stranger with a view to secrete tho same 
and defeat the creditor would be -fraudulont 
and the transfer could be set asido if the trans¬ 
feree had notice of the circumstances, and 
of tho debtor’s evil design. [p 663 C 1] 

(e) Evidence Act, S. lOS-Queslion whe¬ 
ther or not transfer is fraudulent—Vendee 
should personally be examined — Transfer 
of Properly Act, S. 53. 

The true object to be achieved by a Court of 
justice in finding out whether or not a transfer 
le fraudulent can only be furthered with 
propriety by tho testimony of the vendee w'lo 
personally knowing tho whole circumstances 
of the case can dispel the suspicions attachinc 
to It. The story can then be subjected in all 
lbs particulars to cross-examination. It ig au 
error to roly on the abstract doctrine of bur- 
proof • d- 1917 P. C. 6 and A. I 
R. 1929 P. C. 9.5, Rel. on. [P 669 C 2] 

B. Sitarama ijJaoaad T. A. Ananta 
Iyer —for Appellants. 

M. S. Venkatarama Iyer and R. 
Srinivasa Iyer—for Bespondents, 

Judgment.— These second appeals 

preferred .by the plaintiffs arise out 
of two suits instituted by the same 
plaintiffs against defendants 1 and 2 
who are the same in both the suits, and 
against defendant 3 who is the purchaser 
from one or other of the other defendants 
of the properties mentioned in the 
plaint. The prayer in the suits was 
for a^ declaration that the plaint 
properties belong to defendants 1 and 
2 and that the sale deeds executed in 
favour of defendant 3 are not binding 
on the creditors of defendants 1 and 2 
The purchaser is .different in the two 


suits; he is defendant 3 in each case. 
The purchasers will be -referred as ‘de¬ 
fendant 3’in the judgment for the sake 
of convenience. Defendant 3 in 0. S. 
No. 236 of 1921 purchased from defen- 
dants 1. and defendant 3 in 0. S. No. 
237*of 1921.from defendant 2. 

The plaintiffs alleged that they ob¬ 
tained a money decree in 0. S. No. 517 
of 1916 and attached the plaint .proper¬ 
ties before judgment in the said suit; 
when final orders bad to be passed in 
respect of the said attachment defen¬ 
dants 1 and 2 undertook not to alienate 
the properties pending disposal of the 
suit. After obtaining decree the plain- 
tiffs bad the properties sold in execu¬ 
tion and themselves purchased the same 
on 14th Juno 1918. Defendants 1 and 
2 applied to have the sale set aside. 
That application was dismissed on -Sbh 
September 1918. Discovering that there 
was a misdescription in relation to one 
of the properties in the attachment 
warrant (in as much as survey No. 
468.B was by mistake mentioned in the 
attachment proceedings, instead of the 
correct survey No. 568-B which is the 
chief property included in the sale 
deeds in favour of defendant 3 in each 
of the suits), the defendants with a view 
to defeat the plaintiff’s claims bit 
upon the idea of selling the properties 
(along with some other comparatively 
minor items) to defendant 3 in Decem¬ 
ber 1918. The appeal preferred by the 
defendants was dismissed on 17th 
March 1919. The plaintiffs alleged that 
the sales in favour of defendant 3 in such 
suit were brought about with the io* 
tention of defeating the plaintiffs’decree 
debt. They alleged that the sale deeds 
were not supported by consideration 
and were also nob real transactions, 
and that in any event the same con¬ 
travened the provisions of S. 53, T. P. 
Act. The plea of defendnat 3 in each 
of these suits'was that the sale in his 
favour was a bona fide transaction sup¬ 
ported by consideration, that defendant 
3 was a bona fide purchaser for value 
without notice and that the plaintiffs 
were not entitled to any relief. Both 
the lower Courts dismissed the plain¬ 
tiff’s suits and hence these second ap¬ 
peals have been preferred by the plain¬ 
tiffs in the two suits. 

The learned advocate for the appel* 
lants contended that the lower appol* 
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late Court’s findings are unsatisfactory 
based on a mistake of law and in any 
event insulTicient to warrant the dis¬ 
missal of the suits. The lower appel¬ 
late Court found in para. 15 of its 

judgment as follows ; 

“The pUiotiiTs have nob discharged bho onus 
of showing that the transfers cvidoucod by 
Exb. 1 and 2 were made with intent to de¬ 
fraud or delay the creditors. That being so 
the question whether the vendees are trans¬ 
ferees in good faith and for valuable considera¬ 
tion requires no proof "and no.point can be 
made therefore of the fact that the vendees 
let in no evidence whatever on the said 
question”. 

In para. 22 the lower appellate Court 
remarked as follows : 

“The fact that the assignment of the whole 
or the bulk of bis property by the debtor was 
made to defeat the claim of a particular cre¬ 
ditor is of no moment if the consideration be 
adequate. Evan if the purchaser had asked 
the seller why he wanted to sell and the 
latter had told him that it was to defeat an 
execution, that would have been no ground for 
impeaching a transaction. But the case would 
be difierent if the transfer is made in fraud of 
the general body of creditors.” 

In para. 23 the learned Subordinate 

Judge further observed that : 

“the evidence of plaiotiS 1 led to the only 
conclusion that the purchase evidenced by . 
the said documents were real and for valuable 
consideration but were made to defeat the 
decree debt of plaintifis.” 

It may be mentioned that the defen¬ 
dants filed only their sale deeds Lxs. 1 
and 2 and let in no evidence oral or 
documentary. Nona of the defendants 
went into the box nor anybody connec¬ 
ted with the sale deeds. The defen¬ 
dants seemed bo have relied upon the 
abstract theory of the burden of proof 
though one would have expected that 
defendant 3 the purchaser in each of 
of these suits, would have gone into 
the box and given evidence about his 
being a bona fide purchaser for value, 
lb was contended that the lower appel- 
sate Court was nob right in holding 
that the sale “made to defeat the de¬ 
cree debt of the plaintiffs" would still 
be good. While admitting that a real 
and a bona fide sale deed executed by 
the judgment-debtor for valuable con- 
siderabion would be valid though 
the object might be to defeat an ex- 
pected execution (since the eafcb of 
t^he sale would be to leave with the 
judgmeub-debtor moneys representing 
the value of the properties sold, which 
moneys could be utilized for paying, 
and would be available to the general 


creditors of tho debtor), it was argued 
that w hen tho sale is elTocted not to 
defeat an expected execution only bub 
“to defeat the decree debt of the plain¬ 
tiffs," that the same would be invalid. 
It was also argued that there was no 
evidence tliab there wore other credi¬ 
tors. Tho respondents’ learned advocate 
argued, on tho other hand, that a sale 
bo defeat an expected execution is not 
invalid, nor a sale to defeat an indivi¬ 
dual creditor. These are only circum¬ 
stances from which in conjunction with 
the other evidence in the case the jury 
or the Court would have to find whe¬ 
ther the object was to defeat or delay 
creditors. He argued that the findings 
in this case concluded the appeal against 
the plaintiffs-appellanbs. 

There was also discussion before me 
that though as a matter of fact the 
Courts find that the plaintiffs did not 
prove that the property was attached, 
yet the decree passed in the suits spe¬ 
cifically recited that the properties wore 
attached, and it directed the sale of tho 
attached properties. It was said that 
this circumstance bad not been noticed 
by the Courts. Cases reported in San 
karappa v. Kanayya (1); Hakim Lai v 
Mooshahur Sahu (2); Aftabuddin Chow 
dhury v. Kumar Uukhapadhyaya (3) 
Musahar Sahu v. Hakim Lai (4) 
Fakira Singh v. Magho Singh (5); Loor 
thiyaOdayar v.Gopalasami Aiijar{(!>) 
Ishan Chunder Das v. Bishu Sirdar (7) 
bearing on the application of S. 53. 
T. P. Act, were cited before me, and 
extracts from the judgment of the bull 
Bench in the Irish case In re, Moroney 
(8) were also read to me. 

The onus of proof in a suit under, 
S. 53, to avoid a transfer, is on the plain-; 
tiffs who wish to avoid the transfer. If, 
the transfer is for valuable considera-[ 
tioD and is made with the full intention; 
that the title to the pro^rty should, 
pass to the transferee, and if no benefit, 
be intended to be retained to the gran- 
tor, then the transfer will be valid as, 
against an attaching credj^ r_eveD 

(2^^^907]^ 3i'C. L. J. 410=11 
O.W. N. 889. , 

^3) [1918] 22 C. W. N. 427=45 I. C. 441. 

(4) A. I. R. 1915 P. C. 115=43 Cal. 521—43 

I. A. 104 (P.C.). ^ ^ 

(5) [1917] 2 Pat. h. J. 5IC=10 I. C. 085. 

(6) A. I. R. 1924 Mad. 450. 

(7) [1897] 24 Oal. 825=1 C. W. N. 665. 

(8) [1887J 21 Ir. R. 27. 
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^hniiqli t,ha object of tlie transfor might 
ive been to defeat in iiDi'Oiuling exe- 
The general creditors of the 
transi-nror are not defo-itc l in such a 
since, iti'teai of t'lC oropertv of 
■ !io debtor wiiich has been transferred, 
there rcmait:=: tne inoncv ropvesouticg 
tiio ];rice pa:.] icr Mio property in the 
liaiids of Mr; debt ir. and the creditors 
couM proceed against t!io .s.anie: the 
dclitcr might as well liavo intended to 
have .his property distributed among 
})is creditors instead of allowing it to 
be taken in execution by one decree- 
holder creditor only. In such casos the 
intention of r.ho de!>tor to defeat the 
exeaiting decree-holder creditor's “ex- 
pi'ctc’d execution" does nc invalidate 
tho tiinsfer even tliough tho trans- 
levree had also knowledge of the same. 
If tho transfer l>o for cash and be made 
to a stranger who liad knowledge of the 
intention of tl^o transferrer to convert 
the immovable property (which cannot 
bo secreted) into money (which could 
easily be secreted) and to d 0 fe<ab the cre¬ 
ditors of the transferrer, then the trans¬ 
fer would be invalid. If tho transfer 
bo to an existing creditor to whom the 
transferrer already owed money, then, 
even though the transferoo had notice 
that the etfect of the transfer would be 
to remove that property, not only from 
the reach of the executing decree-hol¬ 
der’s e.xpected execution, but also from 
the reach of other creditors, the transfer 


would nevertheless be valid and nob 
open to objection under S. 53, since it is 
open to every creditor to try his best to 
realize his debt from the common deb¬ 
tor; and ordinarily in the race between 
the creditors he who lags behind could 
not complain of him’who proceeded 
fast and succeeded in getting at the 
property of the debtor. (I am not now 
considering the effect of the insolvency 
law in this connexion.) A debtor is 
entitled to leave alone one creditor and 
satisfy the other creditors in cases nob 
falling under Insolvency Acts (provi¬ 
sions relating to fraudulent preference, 
&c.). If there be only one creditor, then 
the act of the debtor in transferring 
all his property td a slranger with a 
view to secrete the same and defeat the 
creditor would be fraudulent and the 
transfer would be set aside if the trans¬ 
feree had notice of the circumstances 
land of the debtor’s evil design. 


Thus, in cases where no consideration 
of the law of bankruptcy comes in, there 
is nothing to prevent a debtor paying 
one creditor in full and leaving others 
unpaid, though the result might bo that 
tho rest of his assets will be insufneient 
to provide for the payment of the rest 
of his debts; see Musahar Sahu v. 
Hahim Lal{i) at p. 524. But as ob¬ 
served by Sir Francis Maclean and 
Banerjee, JJ., in Uhan Chunder Das 
Sarhar v. Bishu Sirdar (7) : 

‘■Reading this section as a whole, then 
wliat it moan?, so far as it is applicable to a 
case likj the p^es 2 n^, is this: that whore a 
transfer of immovible property is made with 
intent to defeat or delay any creditor of the 
transferrer it is void.xble at his option." 

In this connexion some passages from 
tho judgment of Porter, M. E., in the 
Irish case In re, Moroneij (3) at p. 55 
may le quoted : 

“,'7ex5 Mr. C.^rton contended, in refermesto 
the Statuto of Charles, that the traasaotion 
before 113 was not intended to defeat creditors 
in the plural, but only one creditor; and l^ood 
V. TXixie was relied upon on this point. It 
is important in this connexion to again con* 
sider what are tho words of the Statute of 
Charles. Its intout is stated in the recital or 
pre.amble which I have already read, and 
which no doubt speaks of creditors. It was 
necessary tc use the plural and not the sioga- 
lar number. But when we come to the opera¬ 
tive part of the section, the words used are not 
in the plural only; for wo have ‘‘that person or 
persons, his or their heirs (&c)": and, there¬ 
fore, no argument in favour of exempting the 

case of a single creditor can be deduoed from 
the languagi of the Act. It would bo the sum¬ 
mit of absurdity to suppose that a mischief of 
this kind was tobe struck at if twoorznore 
parsons wore affected, but that a single creditor 
WAS to be without protection. We were also 
pressed with the other consideration that the 

policy of the Act of Charles was quite diSerent 
from that of the Biokruptcy Act. So 
I admit that. The early Act only intended to 
protect the rights of a special class of orodi- 
tors, and not all creditors, as the Bankruptcy 
Act does, If the inference suggested could be 

drawn from tho Act of Parliament, it is very 
strange that neither the Judges who decided 
Tivyiie's cas?, nor Lord Coke, who took as moon 
trouble to report and comment upon it, evef 
noticed the point, though the whole disoussioo 
there was as to one creditor, there having, >o 
fact, been but a single creditor in Tivyne's caM. 
The statement of that case sets out: "C brought 
an action of debt against Pierce." There 
would have been the same answer to that ac¬ 
tion as is relied on here if the appellant’s con* 
teutioQ before us was right." 

No doubt tho intention to defraud 
must be proved; the Court which has to 
find on facts will have to bake into con¬ 
sideration all the circumstances of the 
case, the existence of other creditors 
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whom the debtor paid out of the sale 
proceeds would be coaclusive against 
the inference of fraud. But when the 
Court is ablo to come to the conclusion 
that it was to defeat a creditor, and not 
simply to defeat his ‘‘expected execu¬ 
tion," then the transfer would be void¬ 
able at the instance of the creditor 
when the transferee was a\Yare of that 
intention, and when the intention was 
not to use the money for j)ayment of 
other creditors but to help the trans¬ 
ferrer bo convert immovable property 
into money and thus to enable the debt¬ 
or to secrete the said money. The 
question will be essentially one of fact, 
and all that I am anxious to make clear 
is that it could nob be laid down as a 
general proposition of law that inten¬ 
tion on the part of both the transferrer 
and the transferee to defeat one cre¬ 
ditor of the transferrer, could under no 
circumstance enable that creditor bo 
avoid the transfer. The above proposi¬ 
tions seem bo be deducible from the cases 
decided under S, 53, T. P. Act, and from 
the authorities mentioned already. 

In the present'ease, I think that the 
relevant questions that arise in these 
cases have nob been properly tried, nor 
properly considered, by the Courts. Fur¬ 
ther, the only evidence is that given by 
the bv;o plaintiffs in the case. The pur¬ 
chaser in each of these cases, whom I 
have called defendant 3, lias nob gone 
into the box, nor anybody connected 
with the sales. The abstract doctrine 
of burden of jjroof seems to have been 
too much pressed into service by the de¬ 
fendants (purchaser.?) in these cases. 
But, as remarked by the Privy Council, 
it is an error to rely on the abstract 
doctrine of burden of proof in all cases: 
see Murugesam Pillai v. Gnana Sa»i- 
banda Pandara Sannadhi (iO) and Ra- 
meshtvar Singh v. Bajit Lai Pathak{li). 
At p. 408 [of 40 Mad.) the Privy Council 

observed as follows: 

“ A practice has grows up in Indian Courts 
of those in possession of important documents 
ot information, lying by, trusting to the abs¬ 
tract doctrine of the onus of proof and failing 
to furnish to the Courts the best materials for 
its decision.” 

In the case reported in GuTbaksh 
Singh v. Qurdial Singh (12), the Privy 
Council decided that it is the bounden 

(10) A. I. R. 1917 P.C. 6=40 Mad. 402=s44 I. A. 

OSlP.O.). 

(11) A. 1. R. 1929 P. C. 95. 

(19) A.I.R. 1927 P. C. 23a 


duty of a party, personally knowing the 
whole circumstances of the case, bo give 
evidence on his own behalf and to sub¬ 
mit to cross-examination. His non-ap¬ 
pearance as a witness would be the 
strongest possible circiirastance going 
to discredit the triitii of his case. Tijey 
observed at p. 399 as follows: 

■■ The true object bo be acbiovoJ by a Court 
of justice can only ba furthered .with propt-ietN 
by the testimony of the parly ubo personalia 
knowing the whole circuaisbances of tUccise 
CAii-dispel the suspicions attaching toil. Th'. 
story can then bo subject-ri in all its particu¬ 
lars to cross-examination.Their Lord- 

ships cannot doubt that if this part of the case 
bad been treated from the point of view con* 
sisteut with sound pr.acticc. as just stated, the 
High Court could never have reached the con¬ 
clusion corns t:.” 

The learned Subordinate Judge admits 
in para. 19 that “ in the stated circum- 
stances, the said transfers may seem 
open to suspicion. No doubt, *' susp-i- 
cion, though a ground for scrutiny could 
nob be made the foundation of a deci¬ 
sion Muhammad Mehdi Ilai-an Khaii 
V. Mandir Da'i (13). But as observed 
by the Privy Council in the passage in 
Gurbaksh Singh V. Gurdial Sinah {12), 
quoted above, the purchasers ought bo 
have by their personal testimony helped 
the Court in dispelling the suspicion 
attaching to the transfers. 

No explanation has been given why 
defendant 3 did nob go into the box. The 
learned advocate only* suggested that it 
was evidently by some mistake that the 
same was not done. Again it is not 
clear whether there were other credi¬ 
tors of defendants 1 and 2 at the time 
of the sales, though the lower Court’s 
judgment makes general reference to 
“ creditors," and whether there were 
other properties belonging to defen¬ 
dants 1 and 2. and if so particulars rela¬ 
ted to the same could bo useful. If the 
plaintiffs had been the only creditors, 
then if the present finding of t he lower 
appellate Court be accepted that the 
sales were made to defeat the decree 
debt of the plaintiffs, it is a question 
for consideration, in the light of the 
above remarks, whether the sales could 
be upheld, if the question had bo be 
decided on the present scanty materials 
on record. I think that for a satisfac¬ 
tory disposal of these appeals, it is ne¬ 
cessary that the lower appellate Court 

(13) ri9l2r34 All. 511=17 I. C. 39C=33 I. A. 

68 (P.C.). 
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should Hq askod to rehear these ap- 
peaU, after the parties further 

opportunity to adduce evidence on the 
<luostion whether defendants 1 and 2 
owned other properties at the time of 
tho sile, and if so details regarding the 
same. 1 think it is also necessary that 
the mistake comcnibtel on tho part of 
defendant in each case in not giving 
evidence should be condoned in tho cir¬ 
cumstances, and the purchasers should 
1)0 given a fresh opportunity to adduce 
evidence in the case relating to the sale 
deeds, E:^s. L and 2. As regards one of 
tlio sale dools there is the recital that 
there were prior debts which were paid 
from the sale price. Except the recital, 
there is no other evidence in the case 
and it is necessary that the lacuue and 
the defect should be removed. On the 
whole, I think it necessary, in the inte¬ 
rests of justice, that those second ap¬ 
peals should be allowed, and the ap¬ 
peals remanded to the lower appellate 
Court for disposal in accordance with 
law, and having regard to the observa¬ 
tions contained in this judgment. 

It is open to the lower appellate Court 
either to record additional evidence it- 
self, or have the same recordei and cer- 
fcihod to it by the first Court if it 
should think it necessary to do so. Costs 
of tho second appeals will be provided 
for in the revised judgment to be passed 
by the lower appellate Court. Court- 
fee on second appeal memoranda will be 
refunded to the appellants. I am an¬ 
xious that nothing that I have said 
above should be taken as deciding any 
part of the controversy between the 
parties on the merits, and it would be 
open to the lower appellate Court to 
deal with the whole controversy bet¬ 
ween the parties and decide the same 
in any way it should think fib. 

P.R.s/v.s. Case remanded. 
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Pandalai, J. 

Pimamraju Rajamraj^L — Complain- 
ant—Petitioner. 

V. 

Potturi Tiriij)atiraju and of/i^rs—Ac¬ 
cused ^Respondents. 

Criminal Revn. No. 789 of 1929 and 
Grim. Revii. Petn. No. 710 of 1929, De¬ 
cided on 20th January 1930. 

fa) Peaal Code, S. 424—Concaaltnenl by 
debtors or removal by others of property to 
avoid attachment with dishonest intention 
is offence. 

CoQce.^lnioat of property by debtors or taking 
away of property by others to avoid its attaoh- 
meat if dono with a dishonest intention is au 
ofionco under S. 424. fP 671 C1] 

(b) Civil P. C.. O. 21, R. 43 - Attach¬ 
ment of cattle securely lied — Actual 
contact is not necessary—Mere declaration 
by Court officer of intention to attach it 
enough. 

Actual seizure of moveables to be attaohel 
does not always require physical oontact bat 
this depends upon the particular fact. 

Where the 'goods to be* seized were cattle 
securely tied by ropes so that they could not 
run away of their own accord. 

Held : that it was sufficient for the officer of 
the Court to go sufficiently neat the cattle and 
declare to others his intention to attach the 
cattle--. 27 Mad. 346, Appr. C? 6'1 C 3J 

C. Rama Rao—tov Petitioner. 

K, S. Vasudevan—iov Respondents. 

Order. —Four persons were accused 
before the Stationary Sub-Magistrate 
of Amalapur for offences under Ss. 424 
and 379, I. P. C. The facts alleged 
against them were that in execution ol 
a decree obtained by P. W. 2 agaios 
one P. Subbaraju, since deceased, the 
decree-holder accompanied by an atniQ 
of the Munsiffs Court P. W. 1 went to 

attach cattle belonging to the estate ol 

the deceased, and that after the amiu 
had attached one cow, a calf and a she- 
buffalo, the accused drove them away. 
The Stationary Sub-Magistrate examined 
witnesses including P. W. 1 the Cour 
amin, P.. W. 2 the decree-holder and 
P. W’s. 3, 4 and 5 attestors to 
tachment list. The Stationary Sab- 
Magistrate discharged the accused under 
S. 253 (1) on the ground that the prO" 
oeedings conducted by the amin P. 
did not in law amount to actual attach¬ 
ment. He says : 

“Ha (the amin) did not know what 
to do when he attached the propatty and 
in the cross-examination ha merely stai 
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that) ba did uothiog beyond notityiug the dis* 
traiiit and writing up the attachment iist. The 
omissiou'was.noticed by the counsel for the 
complaiuaut and all the P. W's. 2 to 4 that 
oame afterwards on subsequent -dates were 
prepared with aa answer on this point. In the 
circumstances, I consider that there was no 
valid attachment at all and that any obstruc¬ 
tion to such nn illegal attachment was not 
certainly punishable by law." 

The complainant applied to the Dis¬ 
trict Magistrate oi East Godaveri to re¬ 
vise the above order of discharge but 
that application was dismissed, the Dis¬ 
trict Magistrate making the following 
observation: 

"It is quite clear from the evidence of P. W. 
1, the amin, that he simply went to the place 
where the cattle were tied and proceeded to 
write up the distraint list and that the accused 
oame up and removed the cattle from the place 
whore they had been tied all the time. The 
amin did not take actual possession of the 
cattle at any time. The lower Court rightly in 
my opinion held that there had been no legal 
distraint of the cattle and that the accused 
committed no oSence in removing the cattle." 

On this ground the District Magis¬ 
trate dismissed the revision petition. 
The complainant has applied to this 
Court to set aside the discharge and 
order a fresh enquiry. 

It is clear that the view of the lower 
Courts is wrong in two particulars. In 
the hrst place assuming that their view 
as to completed attachment was right, 
as to which I will speak presently, still 
there was the charge under S. 424 made 
in the complaint about which the Courts 
have said nothing. The offence under 
S. ^24 is dishonestly removing any pro¬ 
perty and the dishonesty in such a case 
consists of the intention to avoid attach- 
jment for a debt. Therefore concealment 
iby debtors themselves is an offence. 
Similarly taking aw.iy property by 
'others with a view that it may not ba 
attached, if done with a dishonest inten¬ 
tion would fall under S. 424. The act 
of the accused would amount to an of¬ 
fence under that section and this matter 
has been ignored. 

The more important point, however, is 
that the view of the lower Courts as to 
what constitutes a valid attachment is 
erroneous. They seem to have been of 
the opinion that in order to constitute 
a valid attachment of cattle, it is neces¬ 
sary actually to seize them or do some¬ 
thing which would bring them into 
I physical contact with the person attache 
jing. Actual seizure of moveable pro- 
Iperty to be attached does not always 
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require physical contact. Whether it is 
so required in any particular case, must 
be decided upon the particular facts. 
For instance, property in a locked room 
may ba attached without even seeing 
the goods, by putting a lock upon the 
outer door: see Multan Chand Kanyalal 
V. Bank of Madras (l). In England it 
has been held that 

"for an act of bha Shoriff or his bailifl to con¬ 
stitute a soizuro of goods, it is not uccpp.sary 
that there should be any physical contact 
with the goods seized, nor docs such coiit.ict 
necessarily amount to seizure. An entry upon 
the premises on which the goods are situate 
together with an intimation of an intention to 
seize the goods, will amount to a valid seizure 
even where the premises are extensive .and the 
property seizsd widely scattered. But some act 
must be done suQIcient to intimate to the judg- 
ment'debtor or bis servants that seizure has 
been made : see Halsbuty’s Laws of England, 
Vol. 14, p. 54." 

In this case, the goods to be seized 
were cattle. It was not necessary to 
attach them that tjiey should have been 
seized by their horns or even by their 
ropes. From the evidence it appears 
that they were already tied and secured 
so that they themselves could not run 
away of their own accord. All that was 
necessary to constitute the attachment 
was that the officer of the Court should 
go sufficiently near to them to explain to 
others that be has come to attach the pro¬ 
perty and to intimate his intention to do 
so. This the officer did do. What more 
in the circumstances he could have done 
or should have done to get possession of 
these cattle which were already tied up, 
it is difficult to see. The view of the 
lower Courts as to the ingredients of a 
valid attachment is erroneous. Tho dis¬ 
charge must be sot aside and further en¬ 
quiry into the charges ordered. The 
case will be sent back to the Stationary 
Sub-Magistrate, Amalapur, for disposal 
according to law. 

P.R.S./J.M. Discharge set aside. 

(1) [1004J 27 Mad. 310^ 
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Pandalai, J. 

Burham Sahib —Accused—Petitioner • 

V. 

Emperor 

Criminal Revn. No, 670 of 1929 and 
Criminal Revn. Petn. No. 606 of 1929, 
Decided on 22nd January 1930 from 
decision of Sess. Judge,- Madura, la 
Griminal*Appeal No. 65 of 1928. 


Durham Sahib v. Emperor 
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Penal Code. Ss. 161 and 116—Patient 
ordered to be discharged but still in hos* 
pital—Bribe offered to doctor in charge but 
not accepted — Doctor is not “ functus 
officii ” and offence falls under Ss, 161 
and 116. 


\Vher.' or in charge of a Goverament 

b li is already doeided to discharge a 

pi:i n' hiK pi;ient is still in the hospital 

« ^ m t • ^ 


lie It; r.?s:‘r3o^l to bo functus ollbii 

:i5 lii-? 'fiities nii.l r..'Spoiisibilif.io3 to thfl pr\- 
ri'ir- still remain and an oii'-r of .a bribj to 
him to rci tin the patient for a longer period 
i-! an olfenee under S. IGl and the refusal of 
the bribs bring'- liie ci.s> unclot illustration 
(a), S. liC: A. /. ll. 102') Mai. TOG, Disf. 

[rG72 C2] 

V. Tj. Ethiraj and S. K. Ahmed 
Mecran- —foi Pabitioner. 

K. S. Vii'^U'lcvaa—iQv the Crown. 

Order.—The iiobitioner \Yas convic- 
be-l liiider IGl and UG, I. P. C. ot 
abetmonb of bribery by the Sub-Divi- 
sionai Maj’istrata of Madura and sen¬ 
tenced to pay a Gne of Rs. 300 and this 
conviction and sentence wevo confirmed 


on appeal by the learned Sessions Judge 
of Madara. The present pebitioo is by 
the accused to have the conviction and 
sentence set aside. 


The learned advocate for the peti¬ 
tioner argued in the first instance that 
of the witnesses who spoke to tho peti¬ 
tioner’s act only one had actually seen 
the offer of tho money and the others 
had only seen him in Col. Harley’s bunga- 
low, that Col. Harley himself was un¬ 
able to identify the petitioner and that 
his .description of the petitioner as a 
revenue inspector was belated and that 
the whole case was due to the influence 
of tho petitioner’s enemies who were 
friends of Col. Harley. This is an 
argument purely upon the evidence in 
the case and all these aspects of the 
evidence have been considered by both 
the Courts below. They have accepted 
the evidence and I am not in a position 
to say that their conclusion is incorrect, 
that the petitioner went to the house 
of Col. Harley, P. W. 1 and there 
offered him money to induce him to 
retain in hospital as an inpatient a 
brother of the petitioner who had been 
injured in a fracas with the object, no 
doubt, of making out that the injury 
caused was grievous hurt and not simple 
hurt. With these conclusions, I agree. 

The learned advocate then raised the 
point that the facts established do not 
amount to an offence under S. 161 read 
with S. 116; and for this he relied upon 


the decision in In re., Venhatarama 
Nai-hi (1). In that case a Police In¬ 
spector had passed' orders rejecting the 
application of Venkatarama Naidu to 
1)3 enlisted as a police-man. After be 
had rejected this application, Venkata- 
rami Niidu offered Rs. 5 to the Inspec¬ 
tor of Police to take him. The Bench 
held the Inspector had become functus 
olticii, in other words, his official duties 
had become spent so far as accepting 
Venkatarama Naidu as a police-man 
was concerned and that therefore ac 
cording to decisions of Indian Courts 
thore could no longer be in that matter 
any bribery of a public servant or 
abetment of such bribery. In my opi¬ 
nion that decision ‘does not apply to 
the facts of this case. If I held that 
the facts were very similar, I should, 
as at present inclined, have thought it 
my duty to refer the question to a 
Bonch because in my opinion the point 
requires reconsideration. But the 
facts of the two cases are entirely dis¬ 
similar. In this case Col. Harley; 
was nob functus officii as his duties and] 
responsibilities to the patient still in; 
the hospital were by no means over 
It is true, that he had decided or pro¬ 
posed bo discharge him the nest day bat 
the man was not discharged and if 
Col. Harley could have been illegally 
influenced it would still have been pos¬ 
sible for him by reason of that influence 
to detain the patient further in the 
hospital than be was bound to do ac¬ 
cording to his official duties. That tac 
distinguishes this case from the fee 
of the decision relied upon. In 
opinion the facts proved clearly com i 
within S. 161 as they amount to *n, 
offer of illegal gratification to a pobim 
8 vant as a motive or reward for shoff' 

1 g favour to a patient in the discharge 
0 ^ that public servant's official j 
As the offence was not completed Dy| 
reason of the refusal of the ! 
bribe, the case comes strictly * ; 
Ulus, (a), S. 116, I. P. 0. and is cove¬ 


red by it. 

The petition must be dismissed. 
p.R.s /j.M. Petition dism*isea, 



U) A. 1 . B. 1929 Mad. 756 . 
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A. I R. 1930 Madras 673 

Jackson, J. 

Gopala Krishna Iyer and another^ 
Plaintiffs—Appellants. 

V. 

Sankara Jj/er—Defendant — Respon- 
dent. 

Appeal No. 117 of 1928, Decided oQ 
2Sth November 1929, from appellate 
order of Sub-Judge, Tuticorin, D/- 28th 
July 1928 in Appeal Suit No. 43 of 1928. 

(a) Evidence Act, S. 92>^OraI agreement 
though prior to decree cannot be proved. 

Oral evidence is not admissible to prove an 
agreement prior or subsequent to a decree con¬ 
tradicting or varying the terms of the decree: 
A. I. R. 1927 Mad. 911 and 35 All. 48, Rel. on. 

[P 673 C 1, 2] 

^ (b) Civil Procedure Code, O. 21, R. 2— 
Both pre-decree or post-decree adjuetment 
muit be certified {Obiter.) 

Under 0. 21, R. 2, any adjustment whether 
it be to a pre-decree or post-decree agreement 
must ba certified, otherwise tho clear provision 
of the statute would be evaded; 31 Cal. 179, 
29 Cal. 810, Appr. 40 Mad. 233 (P.B.) not 
Appr: A. I. R. 1926 Mad. 582, pet Wallace, J., 
Ref. [P 674 0 2] 

A. Sicaminatha Iyer —for Appellants. 

I*. M. Bamaswami Iyer —for Respon¬ 
dent. 

Judgment. —Appellants are decree- 
holders in 0. S. No. 158 of 1922 District 
Munsif's Court, Srivaikuntam, and hold 
a decree for ejectment and mesne profits. 
The respondent has pleaded a prior oral 
agreement whereby appellants can only 
eject him on payment of Rs. 175 in dis¬ 
charge of an othi. The learned Subor¬ 
dinate Judge has ordered evidence to be 
taken on this plea. The appellants 
claim that it is unsustainable in law. 

The District Munsif rejected the plea 
in limine because, as laid down in S. 92, 
Evidence Act; an oral agreement con¬ 
tradicting or varying the terms of a 
disposition of property reduced to the 
form of a document cannot be proved. 
Ho .rited Rajah of Kalahasti v. Venka- 
talri Rao (1) to show that a decree is a 
disp;)3ition of property, and Abdullah 
Khan v. Basharat Busani (2) as autho¬ 
rity that it is immaterial whether the 
oral agreement sought to be proved is 
prior or subsequent to the disposition. 
The learned Subordinate Judge merely 
records his ipse dixit that the Munsif 
is wrong, without reference to these or 

TirATTR. 1927 Mad. 911=50 Mad. 89"^ 

(2) [19181 35 All. 48=17 I. 0. 737=40 A. 

31 (P.O.). 
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any other .authoritios. That is not the 
way in which an appeal should be 
decided. In this Court the respondent- 
had nothing to cite against tlver clear 
authority of these two rulings, and 
confined his argument to a repetition of 
the plea that the language of S. 92 pre¬ 
cludes the idea of a prior agreement. 
The language of S. 92, on t!io contrary, 
makes it clear that no agreement, whe¬ 
ther prior or subsequent, can be proved. 
It would indeed be a curious state of 
the law if, for instance, a mortgagor 
though precluded from going behiud the 
• plain terms of a registered document by 
a plea of subsequent agreement, could 
nevertheless lead evidence to prove a 
prior agreement. On this short ground 
the appeal must succeed and the judg¬ 
ment and order of the learned District 
Munsif must be restored. 

In the course of the argument Chi¬ 
dambaram Chettiarv. KrishnaVathiyar 
(3) and 'kindred rulings have been dis- 
cussed, and I would venture to observe 
that these cases seem to proceed on a 
misunderstanding of what the word 
“adjustment’' means. Seshagiri Aiyar, J< 
(pp. 239) says: 

“Ibe agroomenfi in question is not an "ad¬ 
justment within the moaning of 0. 21, R. 2,” 

evidently implying that the agreement 
is an adjustment outside the meaning 
of R. 2. The sense of the Full Bench 
case has, with all respect, been correc¬ 
tly given by my brother Wallace, J., 
in Venkatasuhba Mudali'y. Manickam- 
mal (4): 

“The question was whether a pre-dccroo 
ariangement can be pleaded." 

Now this ariangement or agreement 
is not an adjustment at all, and to talk 
of a pre-decree adjustment would be a 
meaningless phrase- 

“Adjust” is a word that has come into 
English from French and Mediaeval 
Latin, and simply means to join, with 
possibly an added sense of join harmo¬ 
niously, because the original adjuxtara 
having become adjustare, some idea of 
justice has intruded, though it is quite 
foreign to the original derivation. So, 
when the judgment-debtor informs the 
Court of an adjustment of the decree he 
informs the Court that he has joined it 
to something else, quite possibly so as 

(3) [1917] 40 Mad. 2i,V^32 M. L. J. 13=5 
M.L.W. 132=37 I.C. 836=(1917) M.W.N. 
44 (F B ) 

(4) A. I. B. 1926 Mad. 582=49 Mad. 513. 
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fco give a •on‘:3 .n' harmoDy and 
jiBtisG, uiinngli lii3 [)i'incipal poinb is 
tliaS ho ]ias jointed it. Whan lie seeks 
to oortify on ji’i’ 0. 9A, R. 2, the judg- 
raen: dei<toi dioo' not plead a previous 
agroomcnt or urrangemont; he pleads 
bill!, ho In- ioinod the decree to some¬ 
thing and unless ho acts under 0. 21, 
Jl. 2 ho must allow the decree to be 


executed simply as it stands without 
any adjunct. 

.-\bdur Rahim, -T., in Chidambaram 
Chctliar v. Krishna VathAjar (3), ob¬ 
serves that 0. 21, R. 2, which speaks o£ 
a decree being adjusted assumes the exis¬ 
tence of the decree at the time of the 
adjusomout. This is perfectly true, 
lust .as wlion wo speak of joining bands, 
wo assume the existence of a hand. 
Rut wiien the learned Judge proceeds 
to say that 0. 21, R. 2, has no applica¬ 
tion to cases in which the alleged ad¬ 
justment was by virtue of a pre-decree 
agreement, the ground seems hardly so 
hrm. I do not think .the word alleged 
assists the argument. The decree has 
been joined for better or worse with 
the agreement, and whether the Court’s 
certificate is or is not necessary, it is 
none the less an adjustment. For the 
proposition that 0. 21, R. 2, will not 
apply to such an adjustment of a decree 
with a pre-decree agraement we are 
referred to Rama Ayyan v. Sreenivasa 
Ratiar (6), which contains this passage: 

“Presuoiably the aection (now 0. 21, R. 2) 
has no application to this case because on the 
date of the transaction, which if proved, would 
prevent the appellant from executing the 
decree, he was not himself the decree*holder. 
As I understand bho said provision of fcha^law 
it is only when the parties to a transaction 
entered into for the purpose of satisfying or ad¬ 
justing a decree stand at the date of such trans¬ 
action in the relation of judgment-debtor and 
judgment-creditor to each other, that a Court 
executing a decree is prohibited from recogni¬ 
zing such transaction unless duly certified." 

Here there is the same confusion bet¬ 
ween the agreement and the adjustment 
which joins the agreement to the decree. 
It is assumed that what the Court is 
asked to recognize is the agreement 
and that agreement need not be certi¬ 
fied because 'when the parties entered 
into the agreement there was no decree 
and no judgment-debtor or creditor. 
But the Court is not asked to certify 
the agreement, bat to certify the join¬ 
ing of the agreement with the decree. 

(5) [1896] 19 Mad. 230=5 M. L. J. 219, 


Assume that they are liberally pinned 
together and the judgment-debtor says, 
‘in executing this decree you must read 
it along with this agreement.” The 
Court may then certify, and unless 
there is such certificate the Court will 
pay no attention to what is pinned to 
the decree. That is perfectly plain, 
and the object is perfectly plain. A 
judgment-debtor must not be allowed 
to reopen the argument when execution 
is reached. But in this Presidency at 
the stage of execution a judgment-debtor 
can produce a decree with an agreement 
joined or pinned to it. If that agree¬ 
ment is post-decree, the Court executes 
the decree as it stands, but if that 
agreement is pre-decree it reopens the 
argument, which, with the profoundest 
respect to authority I feel constrained 
to observe, is a distinction without a 
difference. I should hold that under 
0. 21, R, 2, any adjustment whether it 
be to a pre-decree or to a post-decree! 
agreement, must be certified, otherwise 
the clear provision of the statute is 
evaded. This is the view in Btnode 
Lai Palcrashi v. Brajendra Kumar Saha 
(6), and Haisan Ali v. Gauzi AH Mir (I) 
to which I would defer. Happilyi as 
this case is decided by the provision of 
S. 92, Evidence Act, I have not to decide 
what a Court should do when it is con¬ 
fronted by a clear provision in a statute 
and a contrary ruling of a Full Bench. 
In Chidambaramv. Krishna Vathiyary) 
Seshagiri Ayyar, J., was evidently im* 
pressed by the uniform 'and consistent 
view of the Calcutta High Court, but 
preferred to adopt the principle of stare 
decisis. But I should confess to 
culty in standing by the Madras decision 
which I feel convinced is wrong. Costs 
to the appellant in this and lower ap¬ 
pellate Court. 

P.R.S./j.M. Appeal allm^ 

(6) (1902] 29 Cal. 810=5 C. W.J^. 838. 

(7) [1904] 31 Cal. 179. 
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Malabar Law — Mortgage — South Kanara 
—Improvements on "kumki" land put in pos* 
session by mortgagor along with “warg" 
land—Express agreement silent about im> 
provements on kumki land — Mortgagor 
entitled to compensation. 

In South Kanara, a usufructuary mortgagee 
when put in possession by the mortgagor of 
kumki lands along with warg lands, the 
latter alone being specified in the mortgage 
deed, is entitled to the value of improvements 
effected by him not only in respect of warg 
land, but also in respect of kumki land, 
even though the express agreement for compen- 
sition refers to warg lands only : 21 Af. L. 

397 and 15 I. C. 278, Ref. [P 675 C 2] 

Pandalai, J. —The point for deci- 
sion in this appeal is whether in a 
case of a usufructuary mortgage of 
warg lands in South Kanara to which 
the right of holding kumki lands is at¬ 
tached, when the warg lands and kumki 
lands are both put in possession of the 
mortgagee and he effects improvements 
on both, he can on redemption claim the 
value of improvements on the kumki 
lands as well as those on the warg lands. 
The Courts below have held that he is 
entitled only to the second but not to 
the first. Hence this appeal. 

The facts are as follows : 

In 1868 some warg land was usu- 
fructuarily mortgaged by the plaintiff’s 
predecessor-in-title to the defendants’ 
predeces3or-in-title. Possession was given 
to the mortgagee not only of this 
warg property which belonged to the 
mortgagor but also of an adjacent area 
of kumki land (which belonged to the 
Government) the possession of which is, 
according to the rules made for that 
purpose by Government and which are 
found in Board’s Standing Orders, Vol. 2, 
pp, 61 and 62, given to the owner or 
occupant for the time being of the warg 
land for the more advantageous culti¬ 
vation and enjoyment of the warg land. 
The mortgagee has been for more than 
50 years in possession and enjoyment 
under the mortgage of both the warg 
and the kumki lands. The suit was for 
redemption and the plaintiff sued for 
the possession of both the properties on 
the footing that the mortgagee was put 
in possession of both under the mortgage 
and was bound to restore both to the 
mortgagor. The mortgagee (defendant) 
did not, as indeed be could not, question 
the right of the plaintiff to recover 
along with the warg property the kumki 
property attaobed to it and a decree has 
been passed accordingly. But while the 


Courts have awarded the mortgagee the 
value of the improvements on the warg 
property, they have held that he is not 
entitled to the value of improvements, 
such as trees planted etc., on the kumki. 

The right of mortgagees and other 
subordinate holders of property to the 
value of improvements effected by them 
on their holding in the course of prudent 
husbandry is a customary right in 
South Kanara, as indeed it is through¬ 
out the west coast of this Presidency, 
including the States of Travancore and 
Cochin:Dharamma v. Mariamma (l). In 
the District of Malabar the matter is 
now governed by the Malabar Tenants 
Improvements Act and forms an impor- 
tant aspect of the tenancy legislation 
now pending. Besides, in this particular 
case the mortgage deed, Ex. 5, contains a 
specific clause whereby the mortgagor 
agrees to pay the mortgagee on redemp¬ 
tion the value of the improvements 
effected by him on the mortgaged pro¬ 
perty as fixed by the grihaster (pancha- 
yatdars). It was argued for the res- 
pondent that we should read this specific 
agreement as confined to the warg pro 
perty which alone according to him is 
the mortgaged property and as implying' 
a contract that no compensation was 
payable for the improvements on the' 
kumki. We cannot accede to either of 
the two propositions, either that the 
kumki is not to be deemed part of the 
mortgaged property or that the agree¬ 
ment even if it were confined to the 
warg property implies a contract to the 
contrary in respect of the kumki. As 
to the former it was undoubtedly the 
case that possession of the kumki was 
handed over to the mortgagee as part of 
bis security and the mortgagor has got 
a decree for redelivery to him of both 
on the footing of the mortgage. It has 
been held that the right of a wargdar 
over the attached kumki is in the nature 
of an easement and the two cannot be 
separated or separately alienated : Mat¬ 
ilda Fernandes v. Allen Pinto (2). We 
need not now decide whether the right 
of the wargdar which entitles him to bo 
in possession of the kumki, to plant trees 
etc., on it, and cut and remove them sub¬ 
ject to Government regulations, is not 
something higher than an easement. 
But it is clear that, as between the mort- 

(l) [1913] 24 M. L. J. 397=19 I. C. 871. 

(9) [1912] 15 I. C. 278. 
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^a^;or and niort.gagoe of the warg, pogsos- 
s-ion and enjoyment of the kumki is a 
viihnldo adjunct of the security and 
therefore a part of it, that the two 
cannot ho separated and that the mort¬ 
gagor havirig given possession of the 
kumki to the mortgagee has now got a 
decree for its recovery. In these circum¬ 
stances, the argument, that the kumki 
was not part of the mortgaged property 
which found favour in the second appel¬ 
late Court and which is correct only to 
the extent that the mortgage deed did 
not contain a description of the kumki 
for the reason that being Government 
land the mortgagor was not entitled to 
create a valid charge on it so as to bind 
the Government, cannot bo of any avail 
to the mortgagor as between him and 
the mortgagee. The kumki is for the 
purposes of redemption and the rights 
of the parties on redemption to be regar¬ 
ded as part of the security. If so, the 
defendants are entitled to compensation 
for improvements on the kumki as well 
as on the warg. 

Secondly, we are quite unable to im¬ 
ply from an express agreement as to the 
warg a contract to the contrary in res¬ 
pect of the kumki. There is nothing to 
show that the defendant who had been 
let into possession of the kumki under 
the mortgage agreed to give up his right 
to the value of improvements to which 
under the customary law he was en¬ 
titled. 

A short coQsideratioD will show the 
unfairness of a contrary opinion. Ac- 
ording to Government rules, the patta. 
dar of the warg has a preferential right, 
which in practice is never denied, of 
getting the -attached kumki registered 
in Ivs own name and thereby becoming 
its owner, and also to be exempted from 
payment of the value of the trees which 
would be charged to a stranger. The 
plaintiff therefore on redemption gets 
the valuable right of having the kumki 
registered as his property and the result 
of depriving the defendant of compen¬ 
sation for trees or other improvements 
on the land is simply to compel him to 
make a present of that amount to the 
plaintiff. We see no ground for enforc¬ 
ing this unfair arrangement. 

In the result, we vary the decree of 
the lower Court by declaring that the 
defendant is entitled to the value of im¬ 
provements made by him or his prede¬ 


cessors-in-title after the mortgage on 
the kumki property Survey No. lll-B. 
The case will be remitted to the Court 
of the Subordinate Judge of South 
Kanara for fixing the additional amount 
that may be due to the defendant after 
obtaining, if necessary, a finding on the 
point from the District Munsif and for 
making a decree accordingly. 

The appellants will have proportio¬ 
nate costs of this appeal and of the 
second appeal. In other respects this 
appeal is dismissed. 

p.R.s./j.M. Decree varied. 


A. I. R. 1930 Madras 676 

Vekkatasubba Eao and Madhavan 

Naib, JJ. 

Sinnana Goxonden and of/im—Plain¬ 
tiffs—Appellants. 

V. 

Yeerappa Gownden and others —De¬ 
fendants—Respondents. 

Letters Patent Appeal No. 115 of 1925, 
Decided on 1st November 1929. 

(a) Easementa Act, S. 7—Conliguoua fields 
—Tenement on higher level hai right to let 
rain-water collecting on it to flow out on 
lower tenement. 

Where two contiguous fields bslong to difier* 
cut proprietors, one of which stands upon 
higher ground than the other, nature itwlf 
may be said to constitute a servitude on the 
inferior tenement, by which it is obliged to re¬ 
ceive the water that falls from the superior. 
If the water which would-otherwiso fall from 
the higher ground insensibly without hurting 
the inferior tenement, should be collected in o 
one body by the owner of the superior in the 
natural use of his property for 
otherwise improving it, the owner of the in 
ferior is, without the positive constitution oj 
any servitude, bound to receive j 

water on his property: A.I.B, 

449 (F.B.), BeL on. ; A, I. R. 1929 Mad, S37 

and Gibbens V. Lengesly, (1916) 

Ref. ® ^ 

(b) Easements Act, S. 13 —Two adjacent 

plots one on higher level-Subsequcnt to 
partition joint wall with aperture 
Water from well existing before partition 
and used for washing can be allowe 
flow from higher plot to lower Ihroug 
aperture as easement under S. 13. 

Two plots of land with two houses one jn 
each plot belonging to a common v - 

were partitioned, one plot beio g^ on *“0 8 

level. Subsequent to the partition a w 
bu'lt between the two plots jointly by 
owners. In that wall an aperture was 
carrying away water from the plot an 

on the higher level. t « natn- 

Beld : that the upper plot owner had a n ^ 

ral right under the Easements Act ^ a 
rain water on his land to flow out ^ {f 

cent land through ‘be opening 
there is a well which was in existence d 
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partition discharge of well water used for 
washing purposes oaunot bo a natural right and 
is a quasi'easeinent under S. 13 as such ease¬ 
ment is both apparent and continuous tho 
owner of plot ou upper higher level has right 
to allow the water acoumulatiug on his tene- 
inoiit to flow over land of tho plot on lower 
level though this is a foreign water brought to 
the land of owner of higher level plot by arti¬ 
ficial means. tP ^79 0 1] 

V. N. Shama Bao and /I. Venkata 
Sulla Mudaliar —for Appellant. 

K. S. Krishnas7vami hjengar, T. 11. 
Krishnasuami I^jer, N. Sivarama- 
krishna hjer and G. Bamokrishna Iyer 
—for Respondents. 

Venkatasubba Rao, J. —This case, 
we trust, has now reached its final stage. 
The late Chief Justice and Mackay, J., 
who heard the Letters Patent appeal 
from the Judgment of Phillips, J., called 
for findings in a short order which 
runs thus: 

“We direct that findings bo recorded by the 
District Munsif on the following points: 

(1) Has the plaintiff recently raised the level 
of his land so as to cast an additional burden 

on the defendant’s land ? 

(2) Is the plaintiff entitled to discharge 

through the point R 

(a) drainage water from the house; and 

(b) water drawn from the well for washing 
purposes and thereafter thrown on the defen¬ 
dant’s land?” 

This order does nob bring out, we 
understand, that the dispute relates 
also to rain-water which collects on the 
plaintiff’s land. Before the partition, 
the two plots of land were owned by a 
common proprietor. The land on which 
the plaintiff’s house stands is on a 
higher level. The defendant owns the 
adjacent house on the lower land. 
Subsequent to the partition, a wall was 
built between the houses jointly by the 
two owners. It was in that wall^ that 
an opening was made at the point R 
referred to in the order of the Bench. 

I may mention that this opening was 
made at the time when the wall itself 
was constructed. 

The right which the upper owner has 
• to allow ^ain^wate^ on his land to flow 
out to the adjacent tenement must be 
taken to be a natural right under the 
Basements Act; see S. 7, lllus. (i). Bub 
then comes the question, is the right 
limited to allowing the water to flow 
out naturally and spread itself on the 
land ot the lower owner, or, can the 
upper owner send it out through an 
opening provided for that purpose? It 
is the former view that found favour 


with Phillips, J., who heard the second 
appeal. His judgment was delivered 
on 19bh January This is not con¬ 

sistent witli tho view of the Full Bench 
in Shtik JIus'iain Sahib v. Suhbayya (l), 
decided subsciiuonfcly. That case de¬ 
cides that tho law on this species of right 
is settled by the Judicial Committee in 
Gibbons v. Le?i(7e.9i(/{2).Tlie Privy Council 
had to consider tho question in an 
appeal from tho Royal Court of Guern- 
sey, but the Full Bench, though it does 
not deal with this specific matter, re¬ 
gards the decision as of binding autho¬ 
rity. On this point with which we are 
concerned the law is thus stated in the 
judgment of the Judicial Committee in 
a passage cited by the Full Bench: 

“Where two contiguous fields belong to 
difforout proprietors, one of which stands upon 
higher ground than the other, nature itself 
may bo said to constitute a servitude on the 
inferior tenement, by which it is obliged to 
receive the water that falls from the superior. 
If the water which would otherwise fall fi'om 
the higher ground insensibly without hurting 
the inferior tenement, should be collected into 
one .body by tho owner of the superior in the 
natural use of bis property for draiuiugor 
otherwise improving it, the owner of the 
inferior is, without the positive constitution Oi 
any servitude, bound to receive that body of 
water on his property.” 

I may also refer in thin connexion to 
Kasia Fillai v. Kumaraswami Pillai (3) 
to which my learned brother was a 
party. I must therefore hold that the 
plaintiff can send out the rain-water on 
his land through the opening R. Ife.ij 
urged for the defence that the plainbiff 
in thus sending the water cannot impose 
an additional burden upon the adjacent 
land. On the point of law raised, I ex¬ 
press DO opinion, for* the defendant has 
not shown that any additional burden is 
involved, though it was open to him to 
make that out, as a question of fact. 

I shall now proceed to deal with tli^e 
well water referred bo in question [ 
formulated bv the Bench. Under the 
Acb,’thi 9 cannot be deemed a natural 
right, but as the District Munsif in his 
latest order points out, it is a quasi ease¬ 
ment under S. 13. The plaintiff claimed 
it as an easement of necessity, but his 
claim cannot be supported on that 
ground. The right view is that taken 
by the District Munsif, for all the re¬ 
quirements of S. 13(f) are foun d fulfilled . 

(1) A.I.R. 1926 Mad. 449=49 Mad. 411 (F,B.) 

(2) U916] 113 D. T. 55. , 

(3) A. I. R. 1929 Mad. 337=52 Mad. 426. 
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The v'reli in iieosiion was in existence 
liefore tiic purti'ioii and the plaintiff 
ii.t.i a 1 'qht Lo enjoy his share cf the 
inoi'orty under that section in the same 
ujauner as he enjoyed it when the par- 
-icion uCuk eifocc. Moreover, it is con- 
c>..leJ that die easement was both appa¬ 
rent and continuous. From the fore¬ 
going, it will be seen that the plaintiff 
lias a right to allow the well water re¬ 
ferred to above accumulating on liis 
tenement to flow over to the defen¬ 
dant's land. 

The last (Question then remains; Does 
the rigiit of the plaintiff to discharge 
tlie water througli the opening R ex¬ 
tend to this water also '.' This is foreign 
water brought to the plaintiff’s land by 
artificial means and it is unnecessary to 
decide in this case whether the right 
claimed exists as a matter of law or not. 
But I must take it that the effect of the 
finding is, that both the parties con¬ 
curred in building the wall and making 
the opening. From this, what is the 
natural and proper inference ? It may 
be implied that the parties themselves 
by consent provided by making the vent 
in question for the mode of enjoyiug the 
right. Ill this view the plaintiff can 
discharge any water drawn from the 
well and used for washing and domestic 
purposes through the vent R in the wall 
in question. 

Question 2 (a) relates to drainage 
water from the house and the plaintiff’s 
learned counsel has not pressed his case 
in regard to this. 

In the result we issue an injunction 
restraining the defendant from inter- 
fering with the plaintiff’s enjoyment of 
the right as found in this judgment. 

Having regard to the course that this 
case has taken, we make no order as to 
costs. 

Madhavan Nair, J.—I agree. On 
ths first point, following the decisions 
in Hamakrishna v. Venkata, A, I.-R. 
1928 Mad. 52 and Kasia Pillai v. Ktima~ 
raswami Pillai (3) it must be held that 
the plaintiff in this case who owns the 
land standing on a higher level has 
a natural right to drain off the rain- 
water falling on his land into the ad¬ 
joining lower land of the defendant 
through the opening R, in the boundary 
wall. The decision in (1915) in Gibbons 
V. Lengesty (2), and the other decisions 
bearing on the point are referred to in 
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Easia Pillai v. Emnarastcami Pillai (3), 
to which I was a party. The ques¬ 
tion whether the right claimed by the 
plaintiff can be exercised only if no 
damage is caused to the defendant, the 
owner of the lower land, does not arise 
for consideration in this case as that 
question was not raised in the Courts 
below. 

p.R.s./v.B. Order accordingly. 

A. I. R. 1930 Madras 678 
Beasley, C. J. and Pandalai, J, 
Polaki Chidambaram —Accused. 

V. 

Emperor 

Criminal Revn. No. 779 of 1929 (Case 
referred No. 44 of 1929), Decided on 
13th November 1929. 

Explosives Rules (1914), R. 35 — Per¬ 
son accused of having taken delivery of 
Consignments described as fireworks in 
Contravention of R, 35—Burden of proving 
that they were explosives such as are 
covered by Explosive Rules is oh prosecu¬ 
tion—His having signed those consignments 
does not amount to admission that they 
were such explosives. 

Where a parson is accused of haviag t^k^Q 
delivery of coosigaments described as “ fire¬ 
works ” in contravention of B. 35, the burden 
of proving that these were explosives such as 
are covered by the Explosives Rules is upon 
the prosecution and the mere fact that tha 
accused took possession of and signed for a 
consignment which was described as fireworks 
does not amount to an admission by him that 
these wore explosives such as are within the 
purview of these rules. fP 619 C 2] 

C. Sambasiva Bao —for the Accused. 

K. N. Ganpati —for the Crown. 

Order .—This case comes to us on a 
reference by the learned Sessions Judge 
of Ganjam in which reference he recom¬ 
mends that the conviction of a man 
named Obidamabaram for an act in con¬ 
travention of R. 35, Explosives Rules, 
1914 and the fine of Ks. 50 imposed 
upon him should be set aside. The 
facts of the case are that a certain 
had consigned some packages described 
as “ fireworks" weighing 62 maunds 
36 seers to one Indupuri Narasimham 
and that be having no license for ex¬ 
plosives did nob take delivery of them 
but Chidambaram did so paying the 
money into a Bank. He got the railway 
receipt and received the goods on Sfch 
August 1927. He was thereafter char¬ 
ged with an act in contravention of 
R. 35, namely, being in possession of 
explosives not in accordance with the 
conditions of the license granted under 


1930 Secy. OF State v. Dt. Board, Tanjore (Sundairaiii Chofcty, J) Madras 


679 


the rules for possession. He had a 
license entitling him to have explosives 
weighing up to 200 lbs. The origin of 
the complaint seems to 'be that some 
rival trader in the place complained to 
the police that the consignment was to 
be taken possession of by the accused. 
Certain facts appear and one facb^ is 
that at the heaving of the complaint 
the aatual consignment or parts of it 
were nob produced in Court bub certain 
material objects were and the witnesses 
stated that the crackers taken delivery 
of by the accused were similar to those 
material objects. If that is true, then 
ib is obvious that the conviction in this 
case was wrong because they are clearly 
toy fireworks and the rules do nob apply 
to the manufacture, possession etc. of 
those fireworks. Bub it is said that 
those material objects are not^ samples 
of whab the consignment contained; but 
all we can say with regard to that is 
that the police had ample opportunities 
of satisfying themselves when the con- 
signment was at the railway station 
as to its nature. Certain cases, we aie 
informed, were opened and on examina¬ 
tion were seen to contain very small 
fireworks; and it was sought to collect 
the amount of gun-powder that these 
articles contained and after a most dili¬ 
gent attempt the quantity of gun-pow¬ 
der obtained was simply infinitesimal. 

The Joint Magistrate seems to have 
thought that the onus of showing that 
an offence under the Explosives Rules 
had nob been committed lay upon the 
accused, namely, that it was for him to 
produce the fireworks in Court and 
satisfy the Court that they were only 
toy fireworks and seems bo have pro¬ 
ceeded on the assumption that, as the 
coBsignmenfc was labelled fireworks and 
as delivery on the railway receipt was 
taken of these articles as fireworks by 
the accused, ib was tantamount to an 
admission that the articles in the con¬ 
signment were articles coming within 
the Explosives Rules. The ^ learned 
Sessions Judge has taken the view that 
the prosecution had not proved the 
case that there had been any contraven- 
tion of R. 35 by the accused and further¬ 
more that the accused was in posses¬ 
sion of explosives and of a greater 
qZtt than 200 lbs. With that view 
of the learned Sessions Judge we en¬ 
tirely agree. We think that the burden 


of proving that these were explosives; 
such as are covered by the Explosives' 
Rules is clearly upon the prosecution 
and that tho mere fact that the accu¬ 
sed book possession of and signed for a 
consignment which was described as 
fireworks does not amount to an ad¬ 
mission by him that these were explo¬ 
sives such as are within the purview 
of these rules. Under these circum-; 
stances we set aside the conviction and 
order the fine, if paid, to be refunded. 
P.R.S./s.N. Conviction set aside. 
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SUNDARAM CHETTY, J. 

Seer/, of Siaie—Plaintiff—Appellant. 

V. 

Dist. Board of ranjore—Defendant- 
Respondent. _ . 

Second Appeal No. 26 of 1926. Deci¬ 
ded on l9th September 1929. _ 

(a) Limitation Act, Art, 144 — Exclusive 
rizhlof fishery is interest in immovable 
properly and not merely "profit a prendn 
—Adverse possession for 12 years against 
lawful owner creates such interest. — Ease¬ 
ments Act, S. 15. 

An exclusive right of fishery in a localitj m 
the sense that even tho lawlul owner is ex¬ 
cluded from its enjoyment is net a mere i > to - 
fit a prendri” but is a heritable and transfera¬ 
ble interest in immovable property which can 
be acquired by 12 years' adverse possession as 
against the lawful owner, Art. 144, Lim. Act, 

being applicable to such a case : 1 

14 C L. J. 572, Foil fP 080 C 2j 

(b) Madras Local Boards Act (5 of 1884), 
S. 51 —President is not agent of the Board 
—Management of chhatram proprietor ves¬ 
ting with Board of which Collector is Presi¬ 
dent—No fiduciary position exists and Col¬ 
lector can acquire title to the properties for 
Government by adverse possession — Ad- 
verae possession. 

The President of a District Local Board is 
not its agent and the Collector as its ofticio 
President cannot be said to have held any 
Luciaty position with respect J® chhatram pro¬ 
perties where management vested in the Us 
trict Board and the mere circumstances that 
the Collector bad two capacities is not an im¬ 
pediment o an acquisition of a prescriptive 
^iglirby Government by 

rat- Z m 

Rom'4^j- 37 Bom; 84; 4,1.fi. m2.Mful 369; 31 
Jlf. L. 844 and 4.1. R. 1926 

(c\ Adverse Possestion — Enjoyment of 
exclusive right of fishery -Mistaken notion 
of figlik “ Possession it adverse to real 

^’'^nioyment of an exclusive right of fishery, 
even though it proceeded for some time under 
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tliL- iiiistikc:n tii.tioii of right would atill bj ad- 
VTSc to tho real owu'-t of the propertv. 

[P GS2 C 1] 

Gort. Plen.h‘) —for Appellant. 

P. Che.Hitiiak and P. T. Bancjaram — 
for llespondeub. 

Judgment.— The plaintiff-appellant 
i*? the Societavy of State for India in 
Council, The suit is against the Dis- 
trict Board of Tanjoro in whom the 
right of inanagomeot of the properties 
holonging to the plaint-mentioned chhat- 
ram is vested. The dispute in this case 
is in rospoct of tho right of fishing in 
the river Korayar which is a non-tidal 
nnd uon-navigable river witliin the 
limits of tho inam village of Turakkadu 
which belonged to the chhatram. The 
villago on eithor.sida Jof Turakkadu 
belong to the plaintiff. It is alleged 
in the plaint that the exclusive right 
of fishing in aforesaid river within the 
limits of tho said village has been in the 
enjoyment of the Government peaceably 
and openly from Faslis 1302 to 1329 
inclusive as of right and without inter- 
luption. The title to the said right of 
nshing IS claimed as an easement under 
&. lo, Easements Act. and if for any 
leason that Act is held to be inapplica¬ 
ble, the plaintiff states that he is en- 

tit od to the exclusive right of fishery 

within the aforesaid limits of the river 
by reason of adverse possession of such 
interest in immovable property for over 
years. The suit is for declaration, 
i^Djunction and damages. The defen- 
dant denies that the plaintiff enjoyed 
the fishery peaceably and openly and by 
assertion of right on his own behalf. 
It IS alleged that the Collector of Tan- 
jore. as agent of the Board of Revenue, 
managed the chhatram properties till 
1872 and, then, as agent of the 
■Uistnct Board, Tanjore from 1872 
to 1920 when a non-official Presi- 
denfc was appointed, that during the 
time the Collector managed either as 
the Revenue Board’s agent or as the 
pistrict Board’s agent, his subordinates 
in the Revenue Department were look¬ 
ing after the chhatram properties, that 
it was in this capacity that the leasing 
of the suit fishery must have been made 
and that, in such circumstances, there 
could not be any adverse possession of 
the fishery right. 

As regards issuel in the case, 
namely, whetherthe fishery right in 


dispute was enjoyed by the plaintiff 
openly, peaceably and as of right for 
over 20 years, there is the concurrent 
finding of both the lower Courts in the 
affirmative. This finding has been arri- 
ved at after a due consideration of the 
documentary and oral evidence. The 
documents unmistakably show that all 
the leases of the fishery right were 
granted by the Government and the 
muchlikas taken in favour of His 
Majesty's Government. The notifica- 
tions regarding auction sales were issued 
by the Tahsildars on behalf of the Gov- 
ernmont and the sales held by the 
Tahsildar were confirmed by Deputy Col- 
lectors. The rents collected in respect 
of the leases so granted have all been 
credited to the revenue of Government. 
There is ample proof that the Govern¬ 
ment has been exclusively enjoying the 
plaint-mentioned right of fishery from 
1894 onwards till 1920 openly without 
interruption and as of right. This be¬ 
ing a concurrent finding of fact by both 
the lower Courts is not open to ques¬ 
tion in this second appeal and I accept 
it as a proper finding. 

There is no jdouht that an exclusive 
right of fishery is an interest in immov¬ 
able property. Such a right may be ac¬ 
quired by 12 years’ adverse possession. It 
is not the plaintiff’s case nor is it 
indicated by the evidence that what 
was enjoyed by the Government is a 
mere right to fish in the locality ini 
question which does not exclude thej 
acquisition of similar rights by otbersi 
or by the lawful owner of the land but, 
on the other band, it is an exclusive 
right of fishery in that locality, in the 
sense that even the lawful owner of the 
land has been excluded from the enjoy¬ 
ment of such fishery right therein. 
That being so, the right established by 
the plaintiff is not a mere profit a 
prendri, but is an interest in immov¬ 
able property which can be acquired by 
12 years’ adverse possession as against 
the lawful owner. Such an interest is 
transferable and heritable : vide Hill & 
Co. V. Sheoraj Eaj (1). But the contro¬ 
versy in this case is centred mainly on 
the question whether possession of the 
fishery right set up by the plaintiff can 
be really deemed to be adverse to the 
defendant or the * chhatram. It is con- 
tended on the respondent’s side in ao* 
(1) A. I. R. 1928 Pat. 53=1 Pat. 674. 
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cordance with the view taken by the 
lower Courts that the Collector must be 
deemed to have filled a dual capacity 
as the ex-officio President of the Dis¬ 
trict Board and also as the agent of the 
Government and that the possesion and 
enjoyment of the fishery right by the 
Government through the acts of the 
Collector who filled such dual capacity 
could not be constituted as adverse pos¬ 
session as against the District Board in 
\Yh:ch the management of the chhatram 
was vested. The lower appellate Court, 
in coming to its conclusion, has observed 
that this question does not seem to be 
one free from doubt. In my opinion, 
the correct position of those to whom 
the acts of enjoyment are attributed 
and the nature of the enjoyment should 
be clearly ascertained before the appli¬ 
cation of the legal principles. Till 
1872 the Board of Revenue was exercis- 
ing the powers of supervision and con¬ 
trol over the chhatram endowments 
under the provisions of Regn.7 of 1817. 
After the passing of the Local Boards 
Act 4 of 1871, the management of the 
chhatram properties became vested in 
the District Board. 

Section 51, Cls. 1 and 2, Madras Local 
Boards Act 5 of 1884 are exactly similar 
in wording to S- 26, Cls. 1 and 2, Mad¬ 
ras District Municipalities Act 4 of 1884. 
In dealing with S. 26 of the latter Act, it 
has been held in Chairman, Municipal 
Council, Bajahmundry v. Venkateswarlu 
(2). that, prior to the transfer to the 
municipality, the Board of Revenue bad 
only powers of supervision and control; 
but what was made over to the munici¬ 
pality under S. 26 was not only the 
superintendence of the choultry bu 
also the actual management. These ob¬ 
servations seem to be applicable to the 
present case also which is governed 
by S. 61, Madras Local Boards Act 5 of 
1884. It is not correct to say that prior 
to 1872 the Revenue Board was in ac¬ 
tual management of the chhatram pro¬ 
perties beyond exercising the general 
powers of supervision and control. The 
contention of the respondent that the 
Collector, as a subordinate of the iioard 
of Revenne must be deemed to have been 
in possession and management of the 
chhatram properties prior to ih/A la 

unsustainable. After 1872 
management did pass to th e^Dis r^c_ 
(2) [1908] 81 Mad. 111=3 M. L. T. 241. 


Board. The District Board is a corporate 
body capable of owning property, having 
perpetual succession and a common seal 
of its own and is also capable of suing 
and being sued on its corporate name. 
As such a corporate body, it is distinct 
from its President or the individual 
members thereof : vide S. 27 of the Act. 
Under S. 33 (i), Mad*ras Local Boards 
Act 5 of 1884, the resolutions of the 
Local Board shall be carried into effect 
by the President in whom the entire 
executive powers of the Board shall bo 
vested and who shall be directly res¬ 
ponsible for the due fulfilment of 
the purposes of this Act. The section 
exactly corresponding to this in the 
District Municipalities Act referred to 
above is S. 32 (L). It has, however, 
been held by this High Court that the 
relation of principal and agent does not 
exist between the Municipal Council and 
the Chairman : Srinivasa Aij'jangar v. 
Municipal Council, Karur {3J. 

The powers of the President of the 
District Board, being the same as the 
powers of the Chairman of a Munici¬ 
pality as set forth in the two sections 
above referred to, it must be taken on 
the authority of the decision in Srini- 
vasa Auyangar v. Municipal Council 
Karur (3), that the President of the 
District Board is not really the agent of. 
the Board. Moreover, Cl. 2, S. 33, Madras, 
Local Boards Act, states that it shall 
not be lawful for the President to exer¬ 
cise any power which, by this Act, it is 
expressly declared, shall be exercised 
by the Local Board. Though the execu¬ 
tive power is vested in the Collector as 
the ex-otficio President of the Board, 
still the Board, in its corporate capa- 
city is capable of taking any action in 
the management of its properties by 
means of resolutions passed at meetings 
and the President has to carry out such 
resolutions and act in conformity with 
them. It cannot be said that ^ the Dis¬ 
trict Board is incapable of suing in its 
own name and under its own ini lative 
apart from the President. A suit may 
be laid by the District Board m its own 
name and any Secretary may sign the 
plaint on its behalf. It is not, there¬ 
fore correct to say that the Collector, 
as ex-officio President of the District 
Board, was the person in possession and 
management of the chhatram properbiei. i 
(3) [1893] 2^raa. 312. 
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A^’ he is not strictly an agent of the 
l.'istj'ic’. .'’loai'd, it, eannob be said that 
>10 iicM any tiJnciary position with res* 
pcct to 'ho chliatram properties whose 
inanaF'iDcrit vested in the District 
l.o'ajM, '.Lhiftre is no doubt that the en- 
loyrncno cf the fishery right in question 
was by the Government through its sub¬ 
ordinate oiheers, namely, the Collector, 
the Revenue Divisional Oflic6r,the Tahsil- 
dar and so on. All the leases were granted 
distinctly by the Government and the 
rents went into the coffers of the Gov- 
eminent. During the period of such 
enjoyment it was perfectly open to the 
District Board to sot iiji its right on 
behalf of the ciihuram and sue the Gov¬ 
ernment for any remedy open to it by 
reason of the wrongful enjoyment by 
the Government. It seems to me that, 
prior to the decision of the Privy Council 
in Bala Surya Prasad Row v. Seoij. of 
State (4), the Government was treating 
the bed of a river even within the limits 
of a zamindari or inam as its own pro¬ 
perty and exercising acts of ownership 
,over it accordingly. In all probability. 
the right of fishery in question was en¬ 
joyed by Government on that basis. 
Such an enjoyment, though under a mis¬ 
taken notion of right, would still be 
adverse to the real owner of the pro¬ 
perty. The District Board, in its cor¬ 
porate capacity, had no incapacity to 
sue during the period of adverse enjoy¬ 
ment and the mere fact that the Col¬ 
lector happened to be its ex-officio Pre¬ 
sident does not affect the adverse nature 
of the Government’s enjoyment. It is 
clear that the Government never pur¬ 
ported to enjoy the fishery right on 
behalf of the cbhatram or the District 
Board. In view of these facts, the mere 
circumstance that the Collector had two 
.capacities combined in him does not, in 
jmy opinion, change the character of the 
Govei'nments enjoyment, nor was there 
a suspense of the right of action which 
ihe District Board had. There was thus 
'no impediment to the acquisition of a 
prescriptive right by adverse possession 
on the part of the Government. 

The decision in Guru Das Kundu v. 
Basanta Kumar Roy (5) seems to my 
mind to be almost exactly in point. In 

^4) A. I. R. 1917 P. 0. 42=40 Mad. 886=44 
I. A. 166 (P.O.). 

15) [1910] 11 C. L. J. 373=3 1.0. 15=14 
C. W. N. 317. 


that case, the question was whether the 
enjoyment of immovable property by the 
Government could be deemed to be ad- 
verse to the Court of Wards who were 
managing the plaintiffs’ properties, It 
was contended that the possession of the 
Government from 1888 to 1894 must be 
deemed to be the possession of the Court 
of Wards, namely, the Board of Eevenue. 
In negativing this contention, it is ob¬ 
served thus on p. 377 : 

“ But that ia not enough to make the posses¬ 
sion of the Government the possession of the 
plaintiffs by the Court of Wards. The distinc¬ 
tion between the Collector ia his official capa¬ 
city and in the capacity of a manager under 
the Court of Wards was pointed out in the case 
of Oiowdhree Sheoraj Singh v. Collector of 
^^oradab<^d (6). That was a suit to recover 
money deposited by the Colleobot as an officer 
of the Court of Wards in the Goverumeot 
Treasury, It was held that the Government 
was not liable as a trustee by reason of the 
money having been deposited in the Treasury 
by an officer of the Court of Wards, though 
that officer was, in fact, the Collector.” 

Thafc principle well-uigh applies to the 
present case, in distinguishing the capa¬ 
city of the Collector as President of the 
District Board and his ordinary official 
capacity as a Government servant. It 
cannot be seriously contended that, by 
reason of this dual capacity, the posses¬ 
sion of the Government of the fishery 
right in question is either the possession 
of the District Board or is not adverse 
to it. Stress has been laid by the 
learned advocate for the respondent on 
the following passage at p. 377 of the 
said ruling : 

“ la this case the wards were represenfa^ by 
non-official managers and there was nothing to 
prevent a suit being ’instituted in their na®e 
against the Government, provided that the 
sanotion of the Court o|-Wards was first ob¬ 
tained.” 


It seems to me that the real decision 
did not turn upon this fact, though it 
was stated'as a ground for meeting the 
argument that the Court of Wards could 
not have sued the Government. Be this 
as it may, according to the provisions 
of the Local Boards Act, there is really 
nothing to prevent a suit being insti¬ 
tuted by the District Board on behalf 
of the ohbatram in respect of the fishery 
right against the Government, though 
the Collector happened to be the ex- 
officio President of the Board. In the 
appeal preferred against the decision 
i n Guru Das v. Basanta Kumar (5A 
"iej 2N. W. P. 379. 
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fcwo points were urged, the second of 
them being that the possession of the 
revenue authorities could not be availed 
of against the plaintiffs_ by reason of 
their being at the time minors under the 
guardianship of the Court of Wards. 
Their Lordships of the Privy Council, 
though they allowed the appeal, have, 
however, expressed no dissent from the 
view of the High Couit on the question 
of adverse possession as would appear 
from the following passage on p. 875, 
namely : 

“ In diRering from the High Court upoo the 
determination of the appeal, their Lordships 
do not wish to ba taken as expressing any 
opinion adverse to the view on the second 
point.” , 

In support of the plaintiff s conten¬ 
tion reliance is placed upon the decision 
in WilliaTn v. Pott (7). In that case it 

has been held that : 

“the principal may acquire a possessory 
title to real estate by receiving the rents for 20 
vears through an agent, although that^agent is 
the person really entitled to the estate. 

The possession of the agent was held 
to be possession of the principal. Though 
the agent was enjoying the property by 
receipt of rents on behalf of his princi¬ 
pal alone, without knowing that the pro¬ 
perty belonged to himself, such enjoy¬ 
ment was held to be adverse with the 
result that the ownership of the agent 
in the property was extinguished by 
reason of such adverse possession of the 
principal through him. If such posses¬ 
sion could be deemed to be adverse, 
possession of the Government m the 
present case must a fortiori be deemed 
to be adverse to the defendant. 

A number of decisions were quoted on 
behalf of the respondent, m which 
possession was not held to be adverse 
under special circumstances none ol 
which exists in the present case. They 
relate to the case of co-owners in which 
possession would become adverse only 
after ope co-owner sets up a hostile 
title to the knowledge of the others, to 
the case of a third party trespassing on 
the property while it was in the posses¬ 
sion of a usufructuary mortgagee and 
continuing in possession for ‘h® 

statutory period, where there was a 
doubt as to whether his possess.on ac- 
cording to animus was adverse to the 
mortgagee alone or to the mortgagor also 
. 0.1 conssouentlv the knowledge ofj ^ 

(7) [1871] 12 Eq-149=^0 
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mortgagor as to such possession had to 
be shown, to a case of principal and 
agent and l.o the cases of alienations by 
the trustee or shohaitoi an idol Ttto]>p(in 
V. Mfinarikrama (8), TJankanta v. 
Bibi Nurunnhi^o- (8), Vcriyn. Aiyd A7n- 
halom V. Shunvuuianunclarmn (10), Tfirti 
Bai V. Venkatroo (ll), MnIkop]'>n v. 
Mudkiippa {12), Lingo BcJdi 

V. Govindasuami Noickcn (13), S. SomO’ 
ydjipad V. Kunhu Kutti KovUainvio. (14) 
and Bama Beddtj v. Bangadaf^an (Lj). 
As none of those cases can be applied 
to the facts of the present case as stated 
above, I am of opinion that they have 
no bearing and, therefore, it is unneces¬ 
sary to consider them in detail. 

I am therefore, clear that the plain¬ 
tiff has acquired by adverse possession 
for over the statutory period the right 
of fishery in question which is doubt¬ 
less an interest in immovable property 
capable of being acquired by adverse 
possession. suit for possession of such 
a fishery right is governed by Art. 144, 
Lim. Act : vide Lokanath Bidyadhar v. 
Jahania Bibi (16). The plaintiff, having 
acquired such an indefeasible title, JS 
entitled' to the declaration and injunc¬ 
tion prayed for as also to the past 
damages claimed as to the correctness 

of which there is no dispute. 

In the result, the decree of the lower 
appellate Court is reversed and a decree 
is passed in plaintiff’s favour as prayed 
for with costs in all the Courts against 
the defendant. 

P.n.s./J.M. _ Decree iwcr.Sf’d. 

(8) [ISddj '21 Mad. 158=8 M. L. J. 92. 

(9) [1919] 53 I. C. 625. _ .. 

hni noiSl 33 Mad. 903^26 M. L. J. 140—1 
‘ ^ M L W 119=22 I. C. 615=(19U) M. W.N. 

ri9031 27 Bom. 43=4 Bom. L. R. 721. 
m [1913J 37 Bom. 84=17 I. C. 657=14 Bom. 

L. H.931. 

111! “I: 35^7 M. I., 77-. 400= 

I C. 630=a9l8) M.W.N 179. 

(\5) AIR. 1926 Mftd. 769=49 Mad. 543. 
ile) [1911] U C. L^7_^=12 I. C. 305. 

A. I. R. 1930 Madras 683 

Anantakrishna Ayyak. j. 
(Madiraju) Jagannadha Bao — De¬ 
fendant— Appellant. 

V. 

Somu Lakshminarayana and another 
Plaintiffs— Respondents. 

Second Appeal No. 1261 of 1926, De¬ 
cided on 18th December 1929. 
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fai Specific Relief Acl, S. 27—Father of 
joint liinuu fami-y executing agreement 
to sell —Suit for specific performance—Son 
made party—Son not objecting to his being 
joiiiod in lower Courts — He cannot do so 
in second appiial. 

' ill k salt f.'c sp?ciffc pirformmee 

! r -Ja. -An bisis r.f an agr3’jni}n‘ to sell 
:-X'- AO? by th(3 father ot a joint Tfindn 
tiriiily she 5011 is not a necessary or proper 
pvr’y, -if once inarlo a party there is 
I.’ •-hiiif; in 3. 27 to prevent him from having 
tb:> '.vlK.le matter agitated and -adjudicated on. 
it he chose to do so in that suit. Hence if 
th-: ‘••..Ti failed to raise the objection that he 
was not a necessary party in th: lower Courts 
hi .'.annnt do So for the first-time in second 
«in’- ;P 635 C 1, -2] 

u- lb) RegiRtration Act, S. I7 — Agree* 
ment lo sell immovable property does not 
necessarily create interest in that property 
— Where no interest is created agreement 
to sell Is admissible though unregistered — 
—Transfer of Property Act. S. 54. 


Agreement to sell imnaov.abh property is in- 
adiniisible if Unregistered, only if it creates 
nu ia::rest in the property agreed to be sold. 
Hvery agreement to sell does not necessarily 
create such an interest. Where therefore an 
ngreainent to sell does not create any interest 
in Mie property, it is admissible in evidence 
tho igh unregistered : .1. I. R. 1220 P. C. 
m.ErpL] A.‘I. R.m2.CaL 426: .-1. /. R. 
1026 R,v>i. .375 and ,1. 1. R. 10>5 Mn l. 530 

[P.G33 Ci) 

P■ S(itij(inara]j(i)i(i Hd') ““ for AppeU 
lanf. 


.1. Venhainchalam —for Respondents. 

Judgment.—Defendant 2 is the ap¬ 
pellant in this second appeal. He is 
the adopted son of defendant 1, his 
adoption having taken place in 1917. 
Defendant 1, the adoptive father ex¬ 
ecuted an agreement in favour of the 
plaintiff to sell some immovable pro¬ 
perty belonging to the joint Hindu 
family composed of defendants 1 and 
2. In Ex. A which is the agreement de¬ 
fendant 1 undertook as follows : 

I shall inchido my.adopted son Jaganuath 
Kao also as a party to the sale deed and exe¬ 
cute the document of sale in your favour. ” 

Defendant 1 having defaulted to carry 
out his part of the contract, the plain- 
tiff died the original suit of which this 
second appeal has arisen for specific 
performance of this agreement to sell, 
making the father as defendant 1 and 
the adopted son as defendant 2 to the 
suit. Defendant 1 set up a plea that the 
plaintiff himself agreed to secure the 
conjunction of defendant 2 and the 
plaintiff not having done so, the suit 
for speciBc performance should fail for 
that reason. Defendant 2 pleaded that, 
the agreement was not entered into for* 


nocossary purposes and that under the 
aJoption deed, Ex. 2, dated 12bli Feb- 
ruary 1917 the adoptive father, delen- 
dant 1, undertook not to alienate any 
of the family properties without the 
conjunction of defendant 2 also in the 
3.ime. The trial Court framed six 
issues of which the 4th was “ Whether 
specific performance can be granted ” 
and the 5th “ whether defendant 2 is 
bound by the contract entered into by 
defendant 1 ” Another issue was 
raised whether the plaintiff undertook 
to procure the conjunction of defen¬ 
dant 2 also in the same. Both the 
lower Courts found against defendant 
I’a plea that the plaintiff undertook to 
get the defendant 2 also bo join in the 
sale deed. The first Court granted a 
decrao for specific performance in so 
far as defendant 1 was concerned. One 
reason why the suit against defendant 
2 was dismissed is stated in para. 14 
of the first Court's judgment: 

“ Under Sx. 2, the adoption deed, defen* 
dant 1 undertook not to alienate any family 
property. Defendant 2 is a major and it has 
not been satisfactorily proved that defendant 
1 is the family manager. Under these cir¬ 
cumstances I find-that defendant 2 is not 
bound by the contract. ” 

I must say at this stage that I am not 
able to follow the learned Muosif in 
the observation that, simply because 
defendant 2 the adopted son is a major, 
there must be some satisfactory proof 
that defendant 1, the adoptive father, is 
the manager. The learned District Man- 
sif observes: “ It has nob been satisfac¬ 
torily proved that defendant 1 is the 
family manager,” I cannot understand 
w’hab sorb of proof is necessary to con¬ 
stitute the adoptive father and the only 
other member of the joint Hindu family 
besides the adopted son, a joint family 
manager. Under Hindu law defen- 
fendanb 1 is the joint family manager 
and unless any other member proves 
that owing bo specific agreement or for 
some other reasons defendant 1 
ceased to be manager, it is nob neces¬ 
sary to prove that defendant 1 is 
joint family manager, The learned 
District Munsif passed a decree against 
defendant 1 only, and dismissed the 
suit against the second. On plaintiffs 
appeal, the learned Subordinate Judgs 
went into the' question whether the 
agreement entered into by defendant 
1 to sell the properties to the plaintiff 
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Ex. A, was binding upon the joint 
family. He found that as early as 
1912 there was a mortgage debt in¬ 
curred by defendant long before the 
adoption of defendant ‘2. He also 
found that the mortgagee filed a suit 
and obtained a decree (Ex. C) for 
Es, 2,000 and odd on the footing of his 
mortgage. After a portion of the de¬ 
cree amount had been given up by the 
mortgagee decreediolder, there was a 
large amount of about Rs. 2,000 due 
under the decree of 1921. It was to 
pay off that decree debt and for a fresh 
consideration of Rs. 200 that defendant 
1 executed this agreement to sell the 
properties to the plaintiff, and he took 
an advance of Rs. 100 out of the 
Rs. 200 at the time of the agreement 
of sale. Of course the lower appel¬ 
late Court held that defendant 1 was 
the manager. On these findings the 
lower appellate Court modified the 
decree of the first Court and granted a 
decree for specific performance against 
defendant 2 also. This second appeal 
has accordingly been preferred by 
defendant 2. Two main points have 
been raised by the learned advocate for 
the appellant. One was that in a suit 
for specific performance proper, in pur- 
suance of a'n agreement entered into by 
defendant 1 (in whatever capacity he 
might have entered into that agree¬ 
ment), strangers ought not bo have been 
made parties bo the suit. The other 
was that, having regard to the recent 
Privy Council case reported \n Skinner 
V, Skinner [1), the agreement m ques¬ 
tion, Ex. A, is inadmissible in evidence 
’ and consequently the suit must fail for 
want of legal evidence to prove the 

agreement. 

I will take up the first question tirst. 
No doubt under S. 27, Specific Relief 
Act, suits for specific performance of 
agreement to sell immovaf^le property 
would ordinarily be maintainable only 
against parties to su h agieoment, and 
against certain other persons who are 
specifically mentioned in the several 
clauses ol that sectioD. It would no 
doubt have been open to defendant 2, 
ithe adopted 

iparby to the suit, to plead that he is nob 
a necessary or proper party to such a 
suit and to have his n ame removed from 

(1) AJ.B. 1929 P.C. 2G3=:Sl All. 771=56 I.A. 

8o8 (P.O.). 


the suit, and oven allow tlie plaintilt to 
obtain whatever decree ho can, against 
defendant 1 either personally or in the 
capacity as manager, the Court might 
grant a decree against defendant 1, in 
which case it would iiavo been open to 
defeudanb 2, if necessary, in a fresh 
litigation to have the questions decided 
as between the plaintill on the one band 
and defendant 2 on the other. But read-| 
ing defendant 2's written statement, it: 
is\lear that that was not the line of' 
defence he purported to take. Thorej 

he sets out various pleas on the merits 
which, if proved, would have had the 
result of having the suit dismissed as 
against defendant 2. For example, ho 
pleaded that there was no necessity to 
sell and that there was no mortgage 
binding upon him and pub forward other 
similar pleas. No doubt there is the 
general statement that the suit against 
defendant 2 should be dismissed witli 
costs. Under these circumstances one 
would like bo know how the trial Court 
understood the pleadings in the case. 
No issue raised the question whetiiei 
defendant 2 was a proper party bo the 
suit or not. 

I am nob able to see anything m 
S. 27, Specific Relief Act, which would 
prevent a person in the position of de-' 
fendant 2, when made a party to a suit; 
from having the whole matter agitated 
and adjudicated on finally in this very 
same suit, if he chose to do so. Hav- 
ing therefore joined issue on the 
of the controversy and having failed, r 
do not think it is open bo defendant .. 
in these circumstances bo raise for the 
first time in second appeal the point 
that the frame of the suit according o 
S. 27, Specific Relief Act, ought to have 
bUn against defendant I 
learned advocate also argued that at one 
stage of the trial of the suit, ‘he plain-, 
tiff would appear to have been content 
wifh taking a decree against defendant 
r The1"a?ned District Munsif makes 
an obsei-vation to that effect in the 
bourse 0^ his judgment. That was evi- 
dently at the time when plaintiffs 
second witness, the plaintiff, was being 
examined. That offer was nob accepted 
either by defendant 1 or defendant 2 with 
the result that the plaintiff’s examina- 
tion had to bo completed and two other 
witnesses had also to be examined on 

the side of the plaintiff. P. W. 4 proves 
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the iiiiiciir.g niCureof biie debts which 
W'!!''. ;vj ['{.'orU-ii bo be discharged by 
mcatH ot the salo uo be brought about 
by Miy agiea:>vj:\b Ex. A. There would 
luvo 1)0011 'f.’Holufcely no relevancy in 
Icfn iiig in evidence of P. W. i if the 
I r:,;.' 3-5 agreed that the case should take 
that cuur.ie at that stage as suggested 
hero. 

I am therefore of opinion that, what¬ 
ever might have boon the proposal made 
on tho side of the plaintiff at one stage 
of the trial, the same was not accepted 
by the defendants, and consequently 
this -second appeal must be disposed of 
on the footing that there was no such 
proiiosal at all. Defendant 2 having 
pleaded on tho merits and having let in 
evidence on the merits in support of his 
pleas and having failed with findings 
against him on all questions tliat could 
possibly have arisen between the plain* 
tiff on the one hand and defendant 2 
on the other, I do not think it is open 
to defendant 2 at this stage to ask me 
to set at large all these findings and bo 
dismiss defendant 2 from the suit at 
this stage of the litigation. I feel there¬ 
fore compelled to overrule this conten¬ 
tion of the appellant in the circum¬ 
stances. 

The second contention raised by the 
learned advocate for the appellant is 
based upon the recent decision of the 
Privy Council reported in Skinner v. 
Skinner (1). As the date of this judg- 
menb is 16th July 1929 and as this 
second appeal was filed in 1926. the lear- 
ned advocate, as is usual in such cases, 
took the precaution to file an additional 
ground of second appeal raising a new 
point. The purport of the argument 
raised by the learned advocate on this 
point is this; The Privy Council has 
decided, according to his contention, 
that in. the case of an agreement to sell 
immovable property, an interest in such 
property is created by such agreement. 
Having regard to Ss. 17 and 49, Regis¬ 
tration Act, such agreement requires 
registration and Ex. A, not being regis¬ 
tered, is not admissible in evidence. 
When the original evidence is not avail¬ 
able for want of registration, secondary 
evidence could not be let in and there¬ 
fore the plaintiff’s suit must have been 
dismissed in limine for want of legal 
evidence to prove the agreement. 

To this it was replied by the learned 


advocate for the respondents that the 
observations of the Privy Council should 
be limited to the document they had to 
consider in that particular case. My 
attention was drawn to the terms of the 
document which the Privy Council had 
bo consider. The document is set out 

in.extenso in, pp. 766 and 576 (o/57 Af. 

L. J.), of the judgment. The one party 
is called the vendor and the other party 
is called the vendee, the words “vendor" 
and vendee” occurring in several places 
in the document. In para. 9 these 
words occur: 

‘‘Iq vic&ue of this sale and agreement, if tho 
vendee considers necessary, the vendor will 
always be ready to execute and register a 
power*of*attorney «tc. &c.” 


Again in para. 11: 

‘Should the vendee not be able to get muta¬ 
tion of names done in his name and get full 
and complete possession, the vendor in such a 
case directs the vendee to pay the balance, 
&o. &c.” 


Then there is the undertaking in para. 

9 to give the vendee any other docu¬ 
ment or help the vendee may demand. 
Para. 12 is also important, "Schedule of 
properties sold is hereto annexed." Now 
when construing the words used by their 
Lordships in the ^course of their judg¬ 
ment it is proper that we should have 
regard to the document which was the 
subject of dispute before them. Having 
set out the important words occurring 
in the document, I proceed to notice the 
several passages occurring in the Judg¬ 
ment of the Privy Council to which my 
attention was drawn by the learned 
advocates on the one side or the other. 

At p. 769 {of M.L. J.) this is what 
the Privy Council says: ^ 

"On the first question the Subordinate ^^^8® 
by whom the suit was tried was of opinion that 
the document was a sale deed. The High 
Court difleted from this oonclusioD. The lear¬ 
ned Judges held that the document ought to be 
treated as being an agreement for sale rather 
than a sale deed.’* 


Tho Privy Council observes: 

"Their Lordships have no doubt that the 
view taken of it by the Subordinate Judge was 
right.” 

That being so, it is absolutely clear 
that the Privy Couucil construed the 
document before them as a "sale deed* 

The further discussion in my view, is 

relevant only for the purpose of con* 
sidering whether a provision in a sale 
deed by which the vendor undertakes 
to execute any further document that 
the vendee may ask him to execute 
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would enable the vendee to pub in evi¬ 
dence the sale deed. In my view that 
is the purport of the whole of the sub¬ 


sequent discussion in the other portions 
of the judgment of the Privy Council. 
Their Lordships observe at p. 770 {of 

bIM.L.J.) ^ c 17 

“If au instrument which comes under S. 1/ 
as purporting to create or transfer an interest 
iu immovable property is not registered, 
it cannot be used in any legal proceeding to 
bring about indirectly the effect it would have 
if registered.” 

This observation in my view, confirms 
the suggestion that the document in 
that particular case did create an inter¬ 
est in immovable property in the trans¬ 
feree and it is with reference to that 
document that those observations were 
made by the Privy Council. The learned 
advocate for the appellant, however, 
dresv my attention to two passages 
which, he submitted, were inconsistent 
with the view that I have set forth 
above. The passages are ; 

“They think that an agreement for the sale 
of immovable property is a transaction affecting 
property within the meaniug of the section in- 
Uniuch as. if carried out, it will bring about a 
chance of ownership. The intention of the Act 
is shown by the ptovieions of S. 17 (2) (b) 
which exempts from registration and therefore 
frees from the restriction of S. 49 a document 
which does not itself create au interest m im¬ 
movable property but merely creates a right to 
obtain any document which will do so. In the 
?acrof this provision to allow a document 
which does itself create such an interest to be 
used as a foundation for a suit for specific Per 
formance appears to their Lordships to be little 
more than an evasion of the Act. 

Eeadiug the sentences as a whole, I 
think that what their Lordships meant 
there was that the document before 
them was a document which created an 
interest in immovable property ; m fact 
the whole interest in the property was 
transferred by that document of sale ; 
and their Lordships observe that simply 
because there was an agreement to exe¬ 
cute a further document if called upon, 
the same should not be utilized as evi¬ 
dencing an agreement in a suit for specific 
performance. I do not think that the 
learned advocate for the appellant is 
right in his contention that every agree¬ 
ment for the sale of immovable property 

should be treated after'the decision of 

the Privy Council, to be an 
affecting immovable property within the 

meaning of the section. I am 
to understand the observations of their 
Lordships in that way. On the other 


hand, wc have got 51, T. P. Act, which 
specifically declares that : 

‘‘A contract foe tbo sale of immovable pro¬ 
perty doo3 not of it'JoU cccalo an interest in, 
or charge upon, such property.” 

It may not be irrelevant at this stage 
to call attention to the fact that in cases 
where an agreement to soil immovable 
property contained a recital of part 
payment of the price, tlie Privy Council 
had to consider the question wiietlier in 
respect of the said advance a cliaige 
was created on the property. The Pi’i\ \ 
Council held that a charge was created 
and that such documents require regi¬ 
stration. The practice in India was that 
even in cases where there was an ad¬ 
vance, such documents were treated as 
mere agreement to sell and as not creat¬ 
ing any sorb of interest in immovable 
property. Having regard to the deci¬ 
sion of the Privy Council, the 
legislature had bo intervene and Act A 
of 1927 was passed to the following 

effect : 

“In aub-S. (2). S. 17. Registration Act. the 
following explanation shall be added, namely . 

Expl£taHon.—A document oj 

operating to effect a contract for the sale of 
immovable property shall not be deemed to r 
quire or ever to have required registration by 
Jeaeou only of the fact that such doe^wnt 
contains a recital of the payment of aoy 
nest money or of the whole or any part of the 

purchase money.” 

If I understand the argument of the 
learned advocate for the appellant 
rightly, bo suggests that the Privy 
Council decision referred’only to cases 
whore there was payment of earnest 
money, in which case the Privy Council 
held that the document came under the 
heading of compulsorily registrable docu¬ 
ments, and should be registered before 
the same could be admitted in eviderice, 
that the Indian legislature restored the 
law as it was understood m In'lia by 
Act 2 of 1927. but in cases where there is 

no earnest money or part 
an agreement to sell immovable pro 
petty should be taken to create not a 
chLge” (a word which would directly 
come under Act 2 of 1927) but. an in¬ 
terest" in immovable property w hich, 
havtg egard to 8s. 17 and 49 Eegistra- 
Mon Act. would require to be compul- 
Borily registered before the same could 
be received in evidence. I do nob think 
that the Privy Council case lays down 
any such propositions as the learned ad¬ 
vocate for the appellant asks me to as- 
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suETiR. If fchaf liO so. the provisions of 
S. oL T. r. Act, and also of Act 2 of 
1927 would .surely have been considered 
Ity their Lordships. Further, in the last 
j urbion of ti.c judgment of the Privy 
Council fclieir Lordships make the fol¬ 
lowing observations : 

‘' rh''ir Lordships think that no go^'d pur- 
p 'Sr* wMilc) b-' serv(?d liv a detailed explanation 
r.f tlio docisions of the Indian Courts. They 
huv :he satisfaction of knowing that tho prin¬ 
ciple which has been enunciated above is in ac¬ 
cordance with tho rocent decisions in most of 
the High Courts.” 

Their Lordships refer to three cases, 
one from each of the High Courts of 
Calcutta, Bombay and Madras. The CaU 
ciitta case quoted is Sanjib Chandra v. 
SanU'<]i KH7nnr{2), the Bomlatj ca,SG is 
JlnmUuQ Pnrn-ntaijijn v. Bhagaioant 
Sambliuiippa (3) and the Madras case 
^S,Uliana ray ana v. Chinna Venkata Eao 
(4). Referring to these cases one -is 
strengthened in the view set forth above. 
In the case in Sanjib Chandra Sanyal 
V, Santosh Kumar (2), Rankin, J., 
as he then was, made the following ob¬ 
servations : 

"From the terms and from the admitted cir¬ 
cumstances I think it clear that it (the suit 
document) was intended to operate as a present 
denjise to the plaintii! for five years,” 

That was a case where there was not 
merely an agreement to lease bub an ac¬ 
tual lease which operated or was con¬ 
strued to operate as a present demise. 
The case in Eamling Paruatayya v. 
Bhagwant Sambhuappa (3J made the 
distinction between an agreement to sell 
which dees not convey any immediate 
interest in immovable property and a 
document which purports bo create an 
interest in praesenti in the property that 
was the subject of the agreement. The 
last of the cases in the case reported is 
Satyanarayanay. Chinna Venkata Rao 
(4), a judgment of the late learned Chief 
Justice of this Court and of Reilly,J. That 
was a case where the Court had to con- 
sider whether a suit for specific perfor¬ 
mance would lie at the instance of a 
vendee when, owing to any default on 
the part of the vendor, the deed of sale 
in the possession of the vendee was not 
presented for registration in due course. 
The Court held that such a deed of sale 
was inadmissible in evidence unless it 
was registered according bo the provi- 

~ (2) A.I.R. 1927 Cal. 436=49 Cal. 507. 

(3) A.I.R. 192G Bom. 375ss:50 Bom. 334. • 

(4 A.I.R, 1926 Mad. 530=49* Mad. 802. 


sions of the registration law. That 
was a case where an actual deed of sale 
and nob an agreement to sell, was under 
consideration and the Court held that 
such a document was inadmissible in 
evidence. 

I have therefore come to the conclu¬ 
sion that the Privy Council only con¬ 
firmed the principle that was discussed 
in the Indian Courts in the cases re¬ 
ferred to by them ; and that the obser¬ 
vations should be taken to refer only to 
documents which effect a transfer in 
praesenti of an interest in imniovable 
property. In the view I take, the docu¬ 
ment, Ex. A, was properly admissibledn 
evidence, and I also overrule this second 
contention raised by the learned advo¬ 
cate for the appellant. Both the con-1 
tentions failing, the second appeal is 
dismissed with costs. 

P.R.S./s.N, Appeal dismissed. 
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Reilly and Cornish, JJ. 

C. Meenambal Animal —Appellant. 

V. 

Aburubammal — Plaintiff — Respon¬ 
dent. 

Original Side Appeal No. 57 of 1929, 
Decided on 3rd December 1929, from 
judgment of Beasley, J. (Now C. J.) 
D/. 28bh March 1929, in E. P. No. 148 
of 1928. 

(a) Hindu law — Widow — Surrender 
doc* not defeat charge^ created on prop«>'*y 
-Transfer of Property Act, S. lOOfobilcr). 

Per Reilly, J .—By surrendering bet widow a 
interest to her husband’s reversioner a widow 
cannot defeat the charge created by tbe con¬ 
sent decree, on the house in her possession. 

rp 690 01.2] 

sji (b) Hindu law—Widow—Surrender-- 
Charge created on widow's estate does not 
persist beyond her death. 

If a widow had only a widow’s estate, the 
charge created by a decree on the property in 
her possession would not persist beyond her 
death unless it was made for legal necessity. 

[P 690 Oh 2] 

(c) Civil P. C., S. 47 -Deeree creating 
charge — Executing Court can construe 
decree—Decree. 

If a decree is the instrument which created 
the charge, though no doubt the charge can 
be enforced in execution, yet an eiecofeiug 
Court, though it cannot question tbe validity 
of a decree, is bound to construe the decree, 
if necessary: 30 Mad, 26 ; 32 Mad, 429 and 13 
Alum, mt. [P6900 3] 
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(d) Hindu law — Alienalion — Widow— 
Burden of proof lie* on alienee to prove 
that alienation was made for necessity. 

The burden of proof lies on the decree- 
holder as alienee from a widow, who had only 
a.widow's interest in the property to prove 
that the alienation, viz.,the charge made in the 
decree, was made for any necessity which 
could legally extend its validity beyond the 
widow’s life, or that the decree-holder took 
this alienation in good faith after making the 
necessary inquiries. ‘CP 690 C 2] 

(el Civil P. C.. S. 47-Alienee of land 
from widow can demand proof of hi* being 
her legal representative from decree-holder 
in execution of money decree against 
widow. 

Where a decree is not a decree for sale of 
property but is only a money decree it is per¬ 
fectly open to the transferee of the land from 
a widow to object that the decree against the 
widow cannot be executed against the trans¬ 
feree unless it is shown that the transferee is 
widow’s legal representative either by being in 
possession of the property, which was the 
widow’s property, or, at least, by being in pos¬ 
session of property over which the widow had 
created an encumbrance which continued to 
be binding on the property after her death: 
32 Mad. 42^, Eef. [P G9i C 2] 

K. S. Krisknastvami Iyengar and 
N. C» Vijiaraohavachariarr-ioY Appel¬ 
lant. 

K. Ramanatha Shenai—tov Respon¬ 
dent. 


Vilas, was the absolute proporfcy of 
Thayammal; but it has been admitted 
before us that Thayammal got it from 
her husband, whose property it was. 
How after being her husband’s property 
it became her absolute property there 
is no evidence, and it has not been 
explained to us. Before Beasley, J., the 
whole case proceeded on the assump¬ 
tion that Thayammal had only a 
widow's interest in this house; and in 
the circumstances we also must pro¬ 
ceed on that assumption. Beasley, 
J., eventually made an order that 
Aburubammal was permitted to execute 
the decree against the assets of Thay¬ 
ammal in Meenambal's hands and that 
the house should be sold in execution 
of the decree. It is against t'lat order 
that Meenambal appeals. 

It has been admitted before us that 
Meenambal has had nothing to do with 
any assets of Thayammal other than 
this house; and it is clear that Meen¬ 
ambal cannot be the legal representa¬ 
tive of Thayammal except; as the person 
owning or possessing the house. 
A large part of the judgment of 
Beasley, J., is taken up with the con¬ 
sideration of the question whether by 


Reilly, J.—This appall is against an 
order made by the learned Chief Justice 
as Beasley, J. in execution proceedings. 
In November 1921 one Thayammal, who 
was the widow of Munuswami Mndali, 
with her brother Kanniappa Mudali 
jointly executed two promissory notes 
in favour of Aburubammal, who is the 
respondent before us. Kanniappa 
Mudali became an insolvent, and Aburu¬ 
bammal brought a suit against Thay- 
yammal on the notes. That suit was 
compromised in April 1925; and on the 
basis of the compromise a consent 
decree was made, under which Thayam¬ 
mal bad to pay Bs. 1,750 in instalments 
and the whole amount was made a 
charge upon a house in Madras called 
Ganesa Vilas. In December 1925 Tha¬ 
yammal surrendered her interest in that 
property and in her husband's estate to 
his reversioners; and they a month or 
so later sold the house to Meenambal, 
who is the appellant before us. In June 
1926 Thayammal died; and the execu¬ 
tion petition with which we are con¬ 
cerned was put in on SOth March 1928. 
At one stage it was asserted by Aburu¬ 
bammal that this house, Ganesa- 


surrendering her widow’s interest to 
her husband's reversioners. Thayammal 
■ could defeat the charge made by the 
consent decree on this house. I am in¬ 
clined to agree with Beasley, J. that 
Thayammal’s surrender could not have 
that effect, though I do not think it is 
necessary for the disposal of this case 
to express any final opinion on that. 

But Mr. Ramanatha Shonai who 
appears for Aburubammal. has taken 
a new point before us. He has drawn 
our attention to a decision of Phillips 
and Odgers, JJ. in Vijiaragha. 

vachariar v. BamanujachariAr UA ac¬ 
cording to which, having made this 
alienation by way of a charge on the 
house, Thayammal had put it out of her 
power to make any surrender to the 
Mversioners at all. In that decision 
the learned Judges follow the decision 
in Sahharam Bala v. Thama (2). If 
that view is correct, then, as Mr. Rama- 
natha Sbenai contends, the surrender 
made by Thayammal was invalid, and 
on the strength of that surrender the 
reversioners c ould not convey a eopj 

Id a. I. R. 1 -29 M*d. 37“ I ~ 

A I. R. 1929 Bom. 26=51 Bom. 1019. 
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titl-' to.MeeiiaraliAl. But that dililculty, was created for necessity legally suffi. 
I thinlv, could 1 o answered for Meenam- cicnt to give it effect on the husband’s 
ha! I'V calling in aid S. 13, T. P. Act. estate after Thayammara death or at 
^Ir. Rainanatha Shenai has contended least to show that she took the charge 
that a tran'fcr or attempted transfer of in good faith that it was of that nature 
their CKnoctancy hy reversioners cannot after making reasonable inquiries, 
ho valifiated under the provisions of 

that secti'u and has quoted liama^d^-ni The burden was obviously upon Abu- 
yaik V. Jiamasa'iii Chctti (3). But that rubammal, Mr. Ramanatha Shenai ad- 
was an entirely different case. In that mits that that is the well-known rule on 
case certain defendants, who wore in the matter and that the burden would 
the line of succossion to a zamindari, be upon his client if this was a suit, 
purported to mortgage their expectancy, But he contends that the whole position 
and the loarnod fudge hold, no doubt is different because these are execution 
rightly, that that was prohibited by proceedings and that Meenambal cannot 
S. G (a), T. P. Act. But here the rever- question the nature of the charge in 
sioners did not j'urport to transfer any execution proceedings. His argument is 
0 X]iectancy to Meenimbal. They pro- first that the Court in execution pro¬ 
fessed to bo the owners of this house ceedings cannot question the validity 
on the ground that the reversion had of the decree. That is not a proposi- 
fallen in by the suneDdar and they pro- tion which anybody has disputed be- 
fossed to sell their present right in the fore us or is likely to dispute. But he 
house to Meenambal. If the true view goes further and says that this is of the 
is that the surrender w^as invalid, they nature of a mortgage decree for sale, 
had not a present right in the house, and he contends that no one can be 
But, when Thayammal died, the rever* heard to say in execution that this pro- 
sion did fall in apart from the surrender, perty is not to be sold in satisfaction 
and Meenambal, if the conditions of of the charge. He quotes in support of 
S. 43 of the Act are fulfilled, could call that position Kumaretta Servaigaran V. 
upon them to makegood the transfer Sabhapathy Chettiar (i), Zaviindar of 
.which they erroneously professed they Karvetnagar v. Trustee of Tirumalai 
were able to make at the time of their Tirupati etc. Deoasthanams (5) and San- 

wal Das v Bismillah Begatn ( 6 ). Now 
But that is really a by-path in this it is quite true that, if there is a mort- 

case. Anyhow it is admitted that gage decree for sale in a suit in which 

Meenambal is in possession of the house, the validity and character ofthemort- 
and the real question is whether the gage have been established qr admitted, 
charge, which was created by the no one can come in as a claimant under 
decree, is one which persists after B, 53 ^ 0. 21 of the Code or as an 

jThayammal’s death. If Thayammal objector under S. 47 of the Code and 
had only a widow’s estate and on that gay that the property mortgaged and 
assumption we must deal with the case ordered to be sold cannot be sold ba¬ 
the charge would not persist beyond her cause some one has a right to it. lu 
death unless it was made for legal such a case the mortgaged property 

necessity. Beasley. J. in his judgment must be sold in accordance with the 

mentions that Meenambal did raise decree, that is the mortgagor’s and 
this objection, that the charge could not mortgagee’s interests in the property, 
extend beyond Tbayammal's death; but whatever they may be. But here to 
he says the question was not argued my mind we have something different 
before him. But, if that contention from a mortgage decree for sale. This 
was raised for Meenambal, no argument, decree is the instrument which created 
so far as I can see. at that stage would the charge, though no doubt the charge 
be necessary. If Thayammal had can be enforced in execution. An ex- 
pothing more than widow’s estate in ecuting Court, though it cannot ques- 
bhis house, all that Meenambal need do tion the validity of a decree, is bound 

iwas to raise that contention and then_;___ 

.wait for the decree-holder to attack the ( 4 ) [1907 ? 30 Mad. S6=16 if. L. J. 545.^ 
position by showing that the charge - (5) [1909] 32 ;Mad. 429=2 1. 0. 18=1 

> ^ _ _ M. L« J. 401* 

(3; [1007} 30 Mad. 255=17 mIiJ, 201. ' ( 6 ) [1807] 19 AIL 430=(1397) A. W. N. Iw- 
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-to construe the «lecree, if necessary. 
Here we have a charge on this house. 
What does that charge mean? Is it a 
charge on the house which is to subsist 
indefinitely until the debt is satisfied, 
or is it a charge on Thayammal’s in¬ 
terest in the house as a widow subsist¬ 
ing only for her lifetime? That is a 
question of the utmost importance, and, 
to my mind, a question which the exe¬ 
cuting Court in such a case as this 
must decide, if required to do so. We 
must remember that this was a consent 
decree, made on the basis of a compro¬ 
mise. The charge is a charge created 
as part of Thayammal’s contract though 
lit is clothed in decretal language and 
so can be enforced in execution pro- 
^ceedings. But it i? obvious 

|that, although the Court was 

. .the agency through which this charge 
jwas created, Thayammal could give the 
.Court no authority to create a charge 
of more extended validity than she her¬ 
self could create. .As the nature of the 
charge actually created is disputed, it 
'must be determined before the decree 
can be executed. 

That appears bo me to be one answer 
bo Mr. Ramanabha Shenai’s contention 
that these matters cannot be agitated 
in execution. A second answer is that 
Aburubammal has brought Meenambal 
into the matter as Thayammal’s legal 
representative. Meenambal denies that 
she is Thayarnmal’s legal representa¬ 
tive ; then the question whether she is 
so or’ not has to be decided in execution 
proceedings. And how can it be 
decided without going into the question 
of the etTect of the charge? Meonam- 
bal can only be legal representative in 
•this case either if Thayammal had an 
absolute right to this property, which 
we must leave out of account, or if 
'.Thayammal created a charge on her 
‘husband’s property validly so that it 
persisted beyond her death. In the 
latter case strictly Thayyammal would 
have been acting, when she created the 
.nharge, as representing her husband’s 
estate, and Meenambal, being in posses¬ 
sion of the property on which the 
charge had been created, would be the 
legal representative of Thayammal m 
that capacity. The dispute whether 
Meenambal was the proper legal repte- 
sentative first came before the Mister, 
.and he refused t6 go into these ques¬ 


tions whether the propei ty was Tliay- 
aminals absolute property, wlieblier 
Thayammal had only a widow's interest 
in it and whether she, liaving a widow’s 
interest, had created a valid charge. On 
his refusal the matter was taken before 
the Judge and came before Kumara- 
sw.ami Sastri, J. Ho found that the 
Master was wrong and remarked "that 
this was not, as the Master thought, a 
question of going l)ohind the decree, 
saying in the course of his judgment : 

“ Tha question for dosisioii is the chara<:t:c 
of a pirbv, which in turn depends on the fcit-lo 
to tho propertv, the possession of which will 
make the parson liable to be proceeded against 
In execution.” 

With that view I entirely a^ree. 

There is a third diHiculby in Mr. 
Riminabha Shenai's way. As I have 
said, Kumaraswami Sastri, J., coming 
So that conclusion sent the-mattor back 
to the Master for the determination of 
these questions. The Master found that 
under the rules of the Court lie could 
not deal with it and referred it to tha 
Judge. It tlien came before Beasley, J. 
Now there was no appeal against 
Kumaraswami Sastri, J’s., order that 
these questions should be decided in 
execution. And, though there appears 
to have been an elaborate hearing before 
Beasley. J., there is nothing to show 
that any objection was takon for Abu- 
rubammal bo the debermin.ation of these 
questions in the exocubion proceedings. 
In my opinion it is nob open bo Abii- 
rubainmal now to say that this is a 
matter which cannot bs dealt with in 
execution. 

The position then appears to mo to bo 
this, that the decree-holder as alienee 
from Thayammal who had only a 
widow’s interest in the property, his 
not proved that this alienation, the 
charge made in the decree, was made 
for auy necessity which could legally 
extend its validity beyond Thayammal s 
life or that Aburubammal book bins 
alienation in good faith after making 
the necessary inquiries. On the facts 
before us. on the contrary it appears 
probable that the debts for which this 
charge was cro-atod were nob debts 
which could bind the husband’s estate 
as they were contracted by Thayammal 
and her own brother. Howo.vor the 
burden is on the alienee, and the alienee 
has not discharged it. 


/ 
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Tiioic is cnr olhci matter which 
I need mention. In one part of his 
jndsment Pca'lcy, J., has expressed the 
opinion that at any rate Ahurubammal 
is cntiiliid to recover the rents and pro 
fits of this hou>e up to tlie date of 
Tliayimmal's death. In regard to that 
J must with respect dit'lcr from him. 
The charge, so long as it is valid, gives 
a right bo recover the debt by sale of 
the house ; bub it could give no right to 
participate in tlie rents or profits. In 
my opinion, tliis ai>peal must be allowed 
and the execution jietition dismissed 
with costs throughout. 

Cornish, J.—I entirely agree. 

1 think that much of the argument 
addressed to us hy the learned counsel 
for the resiiondont, the execution peti- 
tioner, was not really open to him in 
this appeal. ^Yhen this matter came 
before Kumaraswami Rastri, J., the 
learned Judge clearly laid down that 
tho objection raised by the appellant, 
who was the respondent In the execu¬ 
tion proceedings, to the notice of execu¬ 
tion, was not an attempt to go behind 
tho decree against Thajammai, but was 
intended to show that the decree was 
not executable against her as Thayam- 
mal’s legal representative. The appel¬ 
lant's objection was not an objection to 
tho decree, which so far as she was con¬ 
cerned was a perfectly valid decree 
against Thayammal’s legal representa¬ 
tive because she happened to be in pos¬ 
session of the property in which Tbay- 
ammal during her lifetime, bad a Hindu 
widow’s estate. I think the petitioner 
must have appreciated this position, 
because in her counter-affidavit she al¬ 
leged that the property was the abso¬ 
lute property of Thayammal. These 
were the rival cases put forward by the 
two parties ‘ and Kumaraswami Sastri, 
J., in his judgment expressed the opinion 
that this question must be determined 
in execution under S. 47, Civil P. C., 
and that each party was entitled to 
prove the case which she set up in her 
affidavit. There was no appeal from 
this judgment, and when the case was 
referred by the Master into Court for 
determination by the Judge the argu¬ 
ment appears to have proceeded on the 
lines indicated by Kumaraswami Sastri, 
J., in his judgment. Beasley, J., went 
ver 7 closely into the question whether 
the surrender of her estate, which 


Thayammal was alleged to have made- 
in favour of the reversioners, from 
whom the appellant derived title to the 
property, was a valid surrender, and the- 
learned Judge came to the conclusion- 
that it was not. He did nob, however, 
find that the property in respect of 
which the surrender is supposed to have- 
been made was, as alleged by the peti* 
tioner, the absolute property .of Thay¬ 
ammal. On the contrary, it is clear 
from the judgment that he was of opi¬ 
nion that it was property in which 
Thayammal had a Hindu widow’s estate- 
for at the conclusion of his judgment be¬ 
held that the 

“ defondaiit, having taken the property witb- 
full notice of the charge created upon it and 
not having proved that the 'debt was not for 
necessity, the onus of proving this being upon 
the defendant, cannot bj heard to say that tbe- 
docree is not to executed against her." 

In my view, the question whether 
Thayammal could or did terminate her 
widow’s estate by a surrender is not 
very material, Her estate was termi¬ 
nated by her death a few months later, 
and it appears to me that, if the appel¬ 
lant is a legal representative within the 

definition of S, 2 (11), Civil P. C., it^ 
does not matter whether the title under, 
which she purported to be in possession, 
was a good title .or a bad oue. Now, 
tho decree here is not a decree for sale 
of property under 0. 34, Civil P. C., so 
as to coma within the rule referred to, 
in Zaviindar of KarvetndfCLT v. Trustee 
of Tirumalai, Tirupathi, etc., Devastha- 
nams (5) at p. 440. It was perfeotjj’ 
open, therefore, to 'the appellant to ob¬ 
ject that the decree against Thayammalj 
could not be executed against her unless. 

it was shown that she was Thayammal s: 

legal representative, either by being id| 
possessic^ of the property, which was 
Thayammal’s property, or at least by 
being in possession of property over 
which Thayammal had created an 
encumbrance which continued to be 
binding on the property after Thayam* 
mal’s death. I think that the appellant, 
would have been entitled to succeed on. 
the first point because the petitioner 
failed to substantiate her allegation 
that the property in question was the 
absolute property* of Thayammal. Ai* 
the hearing, however, this point does' 
nob appear to have been argued. 

It is necessary, therefore, to consider 
whether the appellant can be doomed 
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to represent the estate of the deceased 
Thayammal by reason of being in pos- 
-session of the property which Thayam- 
mal purported to charge, and which 
property Beasley, J., has found was 
taken by the appellant with full know- 
.ledge of the charge. Bhb there the 
petitioner being the alienee of Thay- 
■ammal, that is, the person in whose 
favour the charge was created by the 
consent decree, is met with the obliga¬ 
tion of discharging the onus of proof 
which lies on the alienee of property 
from a. Hindu widow. It has been held 
by a Full Bench in Tiritpathi Raju v. 
Venkayya (7) that the interposition of a 
consent decree does not make any differ¬ 
ence to the onus of proof. The alienee 
must still show that the alienation 
upon which he relies is one that is bind¬ 
ing on tlie estate. The onus, therefore, 
was clearly upon the petitioner to show 
that the charge bound che estate after 
Thayammal's death ; but she has not 
attempted to discharge the onus. On 
this ground I am of opinion that the 
execution petition should have been 
dismissed. 

l>,R,S./v.S. A ppeal allowed. 

n’7) A. I. R.T9-22 Mad. 131= Mad. &04 
(F. B,}. 
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Reilly and Cornish, JJ. 

Official Amgaee of Madra'i — Defen¬ 
dant—Appellant. 

V. 

T. Krishiiaji Bhat — Plaintiff Re.s- 
pondent. 

Original Side Appeal No. 81 of 1926, 
^Decided on 6th December 1929, from 
-decree of Kumaraswami Sastri, J.. D/- 
18th August 1926, reported in A. J. i?. 
1927 Mad. 249. 

(a) Trusts Act, S.6—Inslfument of trust 
directing trustee to invest trust money 
either in trustee’s own or some other busi¬ 
ness and providing that interest shall be 
paid for use of that money-Valld trust is 
created and not mere relation of debtor and 
creditor. 

There is nothing illegal in a settlor autho¬ 
rizing by the instrument of trust, the trustee 
-to invest the trust money in a basmesa, whe¬ 
ther trustee’s own business or some other busi¬ 
ness, and providing that interest shall be paid 
lor the use of the money so invested to the 

beneaoiary and so it would 
that the relationship thus is that of 

mere debtor and creditor. The a«angement 
<5reates a valid trust. ^ 


(b) Trusls Acl, S. 63—Trustees investing 
trust money in their own firm—Firm run¬ 
ning insolvent — Beneficiary can trace trust 
money into firm’s assets in Official Assig¬ 
nee’s bands ih )Ugh unable to point to 
any particular stock as representing ori¬ 
ginal investment. 

Where being permitted by the iiifitruraout of 
trust, the tnistae^ invest the trust money in 
their own firm, but aft'rwirds the firm goes 
insolvent, the b3uofiei:vry ci^n trice the tnist 
money into the assets of the firm, notwith¬ 
standing his in.vbility. at the time when the 
stock intrude of the firm became vested_ in 
the Ofiicial Assignee, to point to any patticu* 
cular stock as representing the original invest¬ 
ment : Penncl y. Def/ell, iS E. li. o53 
HaUeit'% estate : Knatchbiill v. TlaUelt, 13 Ck. 
D. 696, V.el. on. : .4. I. R. 1930 Mad. 24, RcJ. 

[P 698 C 1,2] 

K. V Kri'ihnasu'amy Iyer, and T. L. 
Venkatarama Iyer —for Appellarjt. 

V. V. Srinivasa Ayyanyar and S. 
Ramanatha Decay and C. Rangasu anii 
Aiyangar — for Respondent. 

Reilly, J.— In this case it is admitted 
that in August L9L9 Tawker and Sons, 
defendants 1 to 8, who wove .a firm of 
jewelloi’S collected Rs. 60,000 on behalf 
of the plaintiff’s father, who is a nephew 
oi defendant i. It is also admitted that 
in October 1919 the plaintiff’s father 
created a trust in respect of Rs. 10,000 
out of that Rs. 65,000. The trustees 
were Tawker and Sons, defendants 1 to 
8. and the beneficiary was the plaintiff 
who was then a minor, aged 13. The 
obligations of the trust are set out in 
Ex. A, a letter from the plaintiff s father 
to defendant i, in which he says : 

•‘It is mv request that you should invest lu 
your firm Rs. 10,000 in the name of my mmot 
son.T. S. Krishiujeo Bhat, and pay him the 
interest accruing thereon:’’ 
and after making reference to another 

matter he goes on : 

“I shall not trouble you any more about 
these moneys aud shall nob question your in¬ 
vestment of Rs. 10,000 either m your fim or 

over?he°“priniipal"° him; ^only the interest 
you can be paying to my 

A few days later Tawker and Sons 

gave a receipt to the plaintiffs' fathor 
for this Rs. 10,000 as fixed deposit m 

the name of his minor son, T. Krish- 
najee Bhat, in accordance with the in¬ 
structions contained in Ex. A, stating 
that the amount was to carry interest 

at 9 per cent per annum. 

In November 1923, that is four years 
later, the plaintiff instituted this suit 
against Tawker and Sons, alleging that 
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they were tljcn involved in financial di- 
Hl'jultios and were likely to be adjudged 
insolvents and also that they liad coai- 
mitt'jd a bica^-ii of trust by not invest¬ 
ing llie Rs. 10,000 in accordance with 
the till?!:, lie claimed a prefeiential 
I'igiit over the assets of Tawkorand Sons 
to the extent cf Ks. 10,00') and any in- 
terest that might be due upon it, and 
ho pra\ cd foi' the removal of Tawker 
and Sons from their oltice of trustees, 
for the aj'pcintinent of a new trustee 
and for an order that Tawker and Sons 
plnuld hand over the Rs 10,000 to the 
new tiiisices or that it should Ijo paid 
into Court out cd their assets in piofor- 
eriec to the ‘ laims of any other cre¬ 
ditors, 

Tawkorand Sons in their written 
statenjcnt admitted the trust. They 
denied tiiat the plaintiff had any right 
to question their investment of the Rs. 
10,000 ; they denied that they hid 
committed any breach of trust, they 
alleged that there had been overpa)- 
metit of interest, and they maintained 
that the suit was premature. 

Issues in the suit were framed in 
July 1921. It must be noticed that at 
that stage the allegation of breach of 
trust was dropped, and there is nothing 
at all about it in the issues. At some 
time in 1925, while the suit was pend¬ 
ing, Tawker and Sons were adjudged 
insolvents. The Official Assignee w’as 
then brought in as defendant 9, and 
in February 192G he Hied a written 
statement, in which ho put the plain¬ 
tiff to the proof of tlio trust and denied 
that the plaintiff had any preferential 
clairt over the assets of Tawker and 
Sons. But he did not ask for any ad¬ 
ditional issues to be framed. 

At the trial the existence of the trust 


was admitted, though it is not clear 
exactly what admission was made in 
regard to the subject-matter of the 
trust. Kumaraswami Sastri, J., who 
tried the case, has made a statement in 
his judgment in regard to the course 
the arguments took, which Mr. Venka- 
tarama Ayyar, who appeared for the 
Official Assignee at the trial and also 
appears in the appeal, had told us is not 
exactly correct. But there is no ques¬ 
tion DOW that the existence of some 
trust was not then denied by the Official 
Assignee, though, as will be seen there 
is still some dispute as to what was the 


subjectmafcter of the trust. The main 
question which was dealt with at the 
trial was the question whether the- 
plaintiff had a preferential claim over 
the assets of Tawker and Sons. Kuma- 
raswami Sastri, J., came to the conclu¬ 
sion that the ‘plaintiff had such a claim,, 
and he made a decree against the Offi¬ 
cial Assignee for the payment of the- 
Es. 10,000 and interest into Court. He 
did not order the removal of Tawker and 
Sons as trustees, nor did he say any- 
thing about the appointment of a new 
trustee. But that is of no importance 
at the present moment, as we are in¬ 
formed that the plaintiff is already a 
major, more than 21 years of age. The 
Official Assignee appeals against that 
decree. 

As I have said, at the trial the alle¬ 
gation of breach of trust was not urged, 
it had been dropped, so far as we can 
see, at a much earlier stage. But at a 
very late stage in the arguments before 
us it has been suggested that the breach 
of trust may be made out in this way : 
Tawker and Sons as trustees were under 
the duty of guarding the interests of 
the plaintiff in the most diligent way 
possible : they had the option of invest¬ 
ing this money either in their own firm 
or in any other firm : when they found 
that their own firm was in difficulties,, 
it was their duty to exercise their op¬ 
tion of putting the money in som^ 
safer business. But that contention 
was not raised at the trial ; and thei'O' 
is no evidence on the record to show 
when Tawker and Sons began to be m 
financial difficulties, or how far those 
difficulties had gone at the date of the 
suit. In my opinion we cannot take uP' 
this question of breach of trust at this 
stage. We must treat the case, as it 
was treated at the trial, as one in which 
no breach of trust was seriously alleged 
and certainly no breach of trust was 
made out. 

On that basis no wrongful disposal of 
the trust property has been shown ; 
nor has any wrongful mixing of the 
trust property with other property of 
Tawker and Sons such as would bring 
the case within S. 66, Trusts Act, been 
suggested. That being so, can the 
plaintiff get a charge for this Rs. 10 ,009' 
on Tawker and Sons’ assets ? He can 
do so, if he'ean trace his trust property 
into the assets in the Official Assignee*^ 
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hands within the meaning of S. 63, 
Trusts Act. It is admitted that the 
Official Assignee got into his hands a 
considerable quantity of jewellery, the 
stock in trade of Tawker and Sons, 
after their adjudication and that by 
selling a part of that stock he has rea¬ 
lized Es. 22,000 much moro than is 
necessary to satisfy the plaintiffs 
claim. At the trial an attempt was 
made to trace tho Es. 10,000 with which 
we are concerned definitely to the 
jewellery which came into the Official 
Assignee’s hands about six years after 
the creation of the trust. That obvi¬ 
ously was a very difficult thing to do. 

It would require a chain of definite 
evidence to show that the jewellery 
which came into the Official Assignee s 
hands was actually bought with this 
Es. 10.000 or with the proceeds of other 
jewellery, which in its turn was con¬ 
nected directly or indirectly by some 
chain of happenings with the Es, 10,000. 
So far as the record shows, no attempt 
whatever was made to show anything 
more than the first step in such a chain, 
namely, that the Es. 10,000 was used by 
Tawker and Sons for the purchase of 
some jewellery. What became of that 
jewellery, except that the evidence in¬ 
dicated that it was probably sold and 
the proceeds used again, there is noth¬ 
ing to show. And even in regard to this 
first purchase with the Es. 10,000 the 
evidence, which is that of the plaintiff’s 
father appears to me vague, inadequate, 
flimsy and entirely insufficient to trace 
the Es. 10,000 to the jewellery which 
actually came into the Official As¬ 
signee’s hands. 

But it has been urged before us 
by Mr. Srinivasa Iyengar, who appears 
for the plaintiff that it is not necessary 
for him to show that this Es. 10,000 be¬ 
came by a succession of happenings 
transformed into that particular jewel¬ 
lery which eventually came into the 
Official Assignee’s hands, that it is 
enough for him to show that the Es. 
10,000 was invested in Tawker and 
Sons' business, which is admitted, and 
that from that alone be can trace the 
trust property to the assets of the 
firm, at the time of their insol¬ 
vency. Is that admitted fact, the 
investment of the Es. 10,000 in Tawker 
& Sons’ business, sufficient for this pur¬ 
pose of tracing within the meaning of 
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S. 63, Trusts Act ? \Va must romombor 
that this investment was permitted, and 
indeed intended, hv the jilaintili s father 
when ho created the trust. When he 
directed that tiio Es. 10,000 was bo ho 
invested iu Tawker Sons’ business, 
should they wish so bo invest it, what 
could ho have meant except that it was 
to become a part of tlie working capital 
of Tawker A; Sons’ business. If that 
were so, into what could it l)ecom 0 
transformed when used as working capi¬ 
tal? It would be spent, wo may sup¬ 
pose, on the purchase of stock or the 
payment of establishment or other run¬ 
ning charges of the business or perhaps 
in clearing off debts and overdrafts. If 
that was done, what would represent 
the trust property now ? I think it 
would be represented, as Mr. Srinivasa 
Iyengar contended, by the stock in trade, 
the goodwill of the business and the 
outstanding debts due to the business, 
in short by the assets of the firm. 

Mr. Krishnaswami Ayyar for the Offi¬ 
cial Assignee Tias urged strongly before 
US that if you are to trace and follow trust 
property within the meaning of S. 63, 
Trusts Act, you must be sure that there 
is a continuing identity from one trans¬ 
formation to another, there must be a 
traceable continuity. That is un¬ 

doubtedly correct. You must bo able 
to assure yourself with reasonable cer¬ 
tainty that the trust property has been 
transformed by successive transactions 
into the substitute which the bene¬ 
ficiary claims or into something embrac¬ 
ing it on which he is entitled to a 
charge. It does seem at first sight a 
rather long step to say that trust pro¬ 
perty invested in a business can by that 
fact be traced within the meaning of 
the section to the eventual assets of the 
business. But in Pennell v. Deffell (!)■ 
Turner, L. J., gave an instance of follow¬ 
ing trust property in this sense. His 
illustration was the case of an executor 
of a deceased partner leaving the decea¬ 
sed partner’s capital with the surviving 
partners for them to trade with; and 
he pointed out that that would be trust 
money in the hands of the surviving 
partners and it might be followed, even 
though it started in the first instance 
when entrusted to them in the compara¬ 
tively vague form of stock in trade and 

(1) 43 E. R. 553, 
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book through :ill tho fluctuations 

and ratniflcatioiis ol the l)usiness for a 
long jioriod to its iiltimato fruits, to 
which tho honoflciaiies would ho en¬ 
titled. Tint carries this principle of 
tracing oi following trust jn-operty very 
far, Are wo asked to go any farther in 
till.' c.aso ? Mr. Krishnaswami Ayyar 
has suggested that the illustration put 
hy Turnei:, L. J., is inapplicable to this 
cajo because tho deceased partner had 
an interest in every item of the partner¬ 
ship assets, and he would distinguish 
the caso put in tho illustration from 
this case in that matter. But surely 
Turner, B.was not dealing with that 
aspect of the matter at all. If ho had 
been, his illustration would have been 
entirely inapplicable to the case he was 
then discussing, Pennell v. Deffell (l). 
He was stating generally the length 
to which the tracing of property was 
carried in Courts of Equity; and in my 
opinion that principle as illustrated by 
him on that occasion is sufficient to 
cover the tracing of tho Rs. 10,000 ori- 
ginally invested in Tawker A Sons’ busi¬ 
ness to the assets remaining in that 
business when they were adjudged in¬ 
solvents. It makes no difference that 
their assets represented not only the 
■Rs. 10,000 but something else also. 
That does not affect the question, as 
13 shown by Illus. 2, to S. 63, 
I'rusts Act. 

Rut Mr. Krishnaswami Ayyar has 
raised several interesting and ingenious 
objections why this principle is not ap- 
plicable to the present case. He has 
pointed out quite rightly that when you 
are tracing trust property through a 
chain of transformations if you reach a 
stage where the relationship of trustee 
and beneficiary no longer exists and in 
its place you find only the relationship 
of debtor and creditor, the chain breaks 
and tracing can go no farther. That is 
quite true. He urges that in this case 
fibe chain broke at the very outset, 
bis contention being that when the 
Rs. 10,000 was invested in Tawker & 
Sons’ business the relationship of debtor 
and creditor arose and superseded that 
of trustee and beneficiary. But I do 
not think that that correctly represents 
the position. Can we say in the words 
of Thesiger, L. J., In re, Eallett’s Estate 
(2) that nothing remained “beyond tho 
ordinary duty of a man to pay his 


debts” ? What difference, except in one 
respect, can we find between the rela¬ 
tionship of Tawker & Sons to the plain- 
tiff in regard to the Rs. 10,000 and the 
relationship of the surviving partners 
to the executor of the deceased partner 
in the illustration put by Turner, L. J., 
in Pennell v. Deffell (l). Thera is one 
distinction. I have mentioned that 
Tawker & Sons were to pay to the plain¬ 
tiff interest at 9 per cent per annum on 
the Rs, 10,000. Is that a crucial dis¬ 
tinction ? We must remember that this 
is a very exceptional trust, in which the 
creator of the trust authorized the trus¬ 
tees to use the money, bo invest the 
money, in their own business. If in 
exercising their option Tawker & Sons 
had invested it in some other firm and 
had collected 9 per cent from those 
people and handed it over to the plain¬ 
tiff, there would have been no question 
that their trusteeship would have con¬ 
tinued. Does it make any real differ¬ 
ence that by the special authorization 
of the settlor they invested the money 
in their own business? As is well 
known, if the subject of a trust is a 
house, the trustee cannot take a lease 
of that house for himsdlf- But if it 
were permissible for him to do so, could 
you say that his position as lessee would 
in that case entirely supersede and wipe 
out his position as trustee? That is 
what is suggested in this case : that a 
relationship of debtor and creditor has 
arisen which has superseded, over¬ 
whelmed and obliterated Tawker & Sons' 
trusteeship. For myself I do not see 
how that in the circumstanoes can have 
happened. And we must remember that 
it is admitted that they were trustees 
for the plaintiff in this matter and that 
their trusteeship in some sense persisted 
throughout. 

Another objection is based upon the 
evidence that no money passed between 
the plaintiff’s father and Tawker & Sons 
when this trust was created. D. W. 1. 
Tawker & Sons’ clerk, says that this was 
a matter of book adjustment. On that 
remark Mr. Krishnaswami Ayyar bases 
the contention that tracing is -in this 
case impossible under the decision In re, 
Mallett & Co, Ex parte Blane (2). It is 
quite true that in this case Tawker & 
Sons who held Rs. 10,000 of the plain- 
Mff’s father’s money did not pay that 
(2) [1894] 2 Q. B. 237, 
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.Rs. 10,000 into his hands and ho 
did nob pay it back into their hands. 
Bub what happened in effect was that 
they held his Rs. 10,000 and he said : 
"Please keep that Rs. 10,000 on behalf of 
my son and invest it in your business." 
The result of that was that, whereas be- 
ifore the transaction Tawker A; Sons were 
liable to pay Rs. 10,000 to the plaintiff’s 
iabher at any moment, after the tran¬ 
saction they held Rs. 10,000 which 
could not be claimed from them for eight 
years until the plaintiff became 21, and 
that Rs. 10,000 they could use in their 
own business. Is it not clear from that 
that Tawker & Sons’ resources, their as¬ 
sets, were by that transaction augmented 

by the Rs. 10,000. That alone would 
take this case out of the ruling In r?, 
Hallett & Co. Ex parte Diane (2). I 
may mention here that Tawker & Sons 
clerk who has been examined as B. W, 1 
gave some confused evidence about the 
disposal of the Rs. 65,000 collected by 
Tawker & Sons on behalf of the plain¬ 
tiff’s father. From one part of his evi¬ 
dence it appears that so much of that 
Rs. 65,000 had been paid out by Tawker 
& Sons to different persona that less 
than Rs. 10,000 remained to be dealt 
with at’ the time the trust was created. 
But afterwards he contradicted himself. 
When we examine his evidence, what is 
it worth? He is nob a man who could 
give any evidence about the matter of 

his own knowledge. 

It appears from the, record that 
when he was asked questions on this 
•subject he looked into some book 
which was in Court but which was 
nob exhibited in evidence, and gave 
his replies from what he found in that 
book. I do nob understand myself 
how that evidence was in any way 
admissible. It appears to me of no 
value whatever. 

The last contention of Mr. Krishna- 
swami Ayyar is that the subieob matter 
of this trust was only a debt duo from 
Tawker & Sons bo the plaintiff’s father. 
I have indicated already that I do not 
•think ou the facts that represents the 
position correctly, I may add that if 
•the plaintiff’s father had merely trans- 
fetred to Tawker & Sons the legal right 
•to a debt due to him from Tawker & 
■Sons the debt would have been extin- 
guished, and there would have been 
nothing on which the trust could ope¬ 


rate. But obviously that is not a com- 
pUte account of what happened. 

In my opinion the plaintiff has suffi¬ 
ciently traced this trust property, the 
Rs. 10,000, to the assets of Tawker & 
Sons in the hands of the Official As¬ 
signee and lie is entitled to a charge on 
those assets. Though with respect I 
do nob agree with all the steps by 
which Kumaraswami Sastri, J., reached 
his decision, I agree that bis decision is 
correct. In my opinion, therefore, this 
appeal should be dismissed with costs. 

Cornish, J. —lam of the same opi¬ 
nion. I think that the arrangement 
evidenced by Exs. A and B was a trust. 
It was common ground upon the plead- 
ings of the plaintiff and defendants 1 to 
8 that a trust was created by the plain¬ 
tiff’s father over a sum of Rs. 10,000 in 
the hands of the defendants and owing 
to the plaintiff’s father, for the benelit 
of the plaintiff, and that the defendants 
accepted the trusteeship. Defendant 9, 
the Official Assignee, by his written 
statement did not admit the fact or 
validity of the trust. But the only issue 
framed on this point was "what were 
the terms of the trust, which would 
seem to import that there was in fact 
a trust. No question was put to the 
plaintiff’s witness, the plaintiff’s father, 
contradicting or challenging either the 
fact or the validity of the trust. In- 
deed, be was only asked one question 
about the trust and that solitary ques¬ 
tion put to him in cross-examination 
was : "When was this trust created.’’ 
Bub it has been argued that, notwith¬ 
standing the intention of the parties to 
stand towards one another in the rela¬ 
tionship of trustees and b6ne6ciary, the 
arrangement whereby the trustees were 
to have the use of the trust money for 

investment in their business is so in¬ 
compatible with the notion of a trust 

that no trust can be inferred and that 
the parties must be taken as standing in 
the relationship of debtors and creditors 
only in respect of the Rs. 10,000. No 
doubt it is a well established principle 
that a trustee is to make no profit out of 
the trust fund; the reason for the rule 
being as stated in Dewin on Trusts, p. 
306 "to keep trustees in the straight 
line of their duty.” It is equally a prin- 
ciple that, if a trustee trades with thg 
trust money he is accountable to_ tbg 
beneficiary for the profits. Bub it jg 
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0 ]>cn \vlte?i creating a trust 

to uni:'' if a Ivautageous to the person 
ai roint*''! -’u.stee to undcrtalce the 
ti'iistcc-.’i^i, and to determine the pur¬ 
poses i'cr which the trust fund shall be 
utilized, always provided that the pur- 
po-e cl ‘.no trust is not unlawful. There 
i' nothin,!; illegal in a settlor authorizing 
h\- the instiuinent of trust the trustee to 
invest the trust money in a business, 
whether tlie trustee’s own business or 
some other laisiuess and providing that 
iinterest shall ho paid for the use of 
[the money ?jc invested. The only effect 
[of such r.ntiicrity is to savo the trustee 
from whit would otherwise be a breach 
of trust. 1n my view, therefore, there 
is no giGund for holding lha>. the ar- 
iian.f'oms’.t made by the plaintiff’s father 
with dc'eiidants 1 bo 8 is not capable of 
'being tie.ited as a trust, 

Now ti)o money being trust money, 
and if, as stated by the plaintiff’s wit¬ 
ness at the trial (on contradiction of the 
plaintiff’s written statement in para. 7 
of the plaint) it was invested in the de- 
fondants’ firm, the plaintiff, as benefici¬ 
ary, has a right to follow the money, if 
he cm trace it, into the firm’s assets 
now in the hands of the Official Assig- 
'nee. Section 63, Trusts Act, gives him 
this right, and in my opinion it is un¬ 
necessary to look beyond this section. 
The relevant portion of S. 63 provides: 

Whore the trustee bas di<>po5ed of trust pro* 
party and the money or other property which 
he has received therefor can be traced in bis 
hands, or the hands of his legal representative 
or legatee, the beneficiary has In respect there* 
of, rights as nearly as may be the same as his 
rights in respect of the original trust property.” 

The two illustrations to the section 
describe the rights of a beneficiary where 
there has been a wrongful investment 
of the trust money by the trustee. But 
the right of the beneficiary to follow the 
trust money does not depend upon the 
act of the trustee being a wrongful one. 
This is clear from the principles stated 
by Sir George Jessel, M. R. In Re, Hal- 
leth's Estate Knatchbull v. Hallett (3), 
and which are embodied in S. 63. At 

p. 703 of the judgment Sir George Jes¬ 
sel says; 


You can, if the sale was rightful, take th 
proceeds of the sale, if you can identify them 
If the sale was wrongful, you can still taki 
the proceeds of the sale, in a sense adopting th( 
sale for the purpose of taking the proceeds i 


(3) [1680] 18 Oh. D. 698=49 L. J. Ch. 415 
28 W. R. 732=42 L. T. 421. 


you can identify them. There is no distinction 
therefore between a rightful and a wrongful 
disposition of the property, so far as ragardf 
the right of the beneficial owner to follow the 
proceeds.” 

The judgment proceeds to show that 
where property has been acquired by a 
trustee with money partly trust money 
and partly the trustee’s own money, the- 
beneficiary can no longer elect to take 
the property for the reason that it has 
been purchased with a mixed fund and 
not with the trust money purely and 
simply and therefore the beneficiary is 
entitled to a charge upon the property 
for the amount of the trust money laid 
out in the purchase. The evidence of 
the plaintiff’s witness who is the creator 
of the trust is that this sum ofRs.lO.OOff 
was in fact used by the defendants iu 
the purchase of showroom stock. Bat 
his evidence is not very precise on this 
point, for in cross* 0 xamination he ap* 
pears to admit that this was anassump* 
tion made by him Irom the fact that a 
few days after the receipt of this money 
certain show room stock was purchased 
by the defendants. Besides, the witness 
appears to he speaking of a transaction 
which took place some time at the end 
of August or the beginning of Septem¬ 
ber before he left the defendant’s shop, 
where be was employed as manager and 
prior to the creation of the trust m 
October. It is certainly difficult to r®* 
concile this evidence with the statement 
in his letter, Ex. A, written on 5th Octo¬ 
ber in which he speaks of a sum of about 

Rs. 13,000, the balance of money remain¬ 
ing in the defendant’s hands, io re^P®® 
of which he requests the investment o 
Rs. 10,000 in their firm for the benefit ot 
his minor son, the plaintiff. But 1 
not think that the inability of the 
ness to identify any particular stock Wj 
purchased with the Rs. 10,000 affects the 

plaintiff’s right to follow the trust moneyi. 
if it is be established that the sum e; 
Rs. 10,000, the subject of the trust, ^aSi 
as a matter of fact invested in the de*; 
fendants’ business. The trust money 
in my opinion is traceable into the ®‘! 
fendants’ firm notwithstanding “ j 
plaintiff's inability at the time wheOj 
the stock in trade of the firm 
vested in the Official Assignee to PJJ 
to any.partioular stock as representing 
the original investment. I think this i 
clear from what was said by Turner,U •» 
in Pannell v. Deffell (l), at p. 568: 
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“It is, I approheu'i. an undoubted principle 
of this Court, that as between cesti que trust 
and trustee, and all parties claiming uudor 
the trustee, otbetwiss thau by purchase for 
valuable consideration without notice, all 
propertv bslonging to a trust, however much it 
inay bo chrnged or altered in its nature or 
character, and all the fruit of such property 
whether in its original or in its altered state, 
continues to be subject to cr affeetjd by the 


Civil P. C., O. 7, R, 10 —Court finding suit 
beyond its jurisdiction cannot do more than 
order plaint to be presented in proper Court 
—Plaint should not be rejected. 


Where on revaluation, Conr; Tuids that tho 
suit is bevond its jurisdiction it cannot do more 
than order tho plaint to h- presented m the 
proper Court. It has no jiirisli.'tion to reject 
the plaint for f.\ilnr.i to pay additional Court- 
fee: 41 Mad. 701, R'-l. on, 0)3 t vj 


trust.” 

And after giving examples of this 

principle the Lord Justice added: 

‘‘But of course in those cas’s as in other 
cases the property which is tho subject of the 
trust must in some manner be ascortaiued.’ 

Eeference may also be made to Offi¬ 
cial Assigiee of v. Meenakshi 

Vjdijisalci Paripa^aad Singani (4), 
where this doctrine was applied. The 
learned trial Judge accepted the evi¬ 
dence of the plaintiff’s witness. I have 
already indicated that the* witness s 
effort to i :enbify particular show^ room 

goods as the goods purchased with the 

Es. 10,000 does not appear to mo success- 
ful; but I see no reason to doubt that 
tho transaction evidenced by Exs. A and 
B was a real and genuine transaction 
and that, as a result of that arrangement 
the sum of Es. 10.090 was in fact inves¬ 
ted in the business of the defendants 
and utilized for the purposes of the 
business. No evidence has been called 
to disprove tho investment of this 
money in the business, or to show that 
the stock which became vested in the 
Official Assignee on tho firm’s insolvency 
was in no wise or could not be the 
produce of the original investment of the 
Es. 10,000. In these circumstances, it 
seems to me that Kumaraswami Sastri, 
J., rightly held that the plaintiff was 
entitled to a charge on the sale proceeds 
of the stock realized by the Official 
Assignee, and I think that this appeal 

should be dismissed. 

p.B.S /s.N. Appeal dismissed. 

"(iTArirR. 1930 Mad, 24=52 Mad. 919. 
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Jackson,J. 

Beiiganatha Iyengar -Plaintiff —Peti¬ 
tioner. 

V. 

Sundararaja Iyengar and others 

Befendants—Eespondents. 

Civil Revn. Petns. Nos. 959 and 1288 
of 1928, Decided on 7bh October 1929. 

against order of Dist. Munsif ,'Devakottah 

D/. 28bh March 1928. 


R. Kesaio Jyengar^iov Petitioner. ^ 
V. Rajagopala Ayyar and J. I- 
Ramiah —for Respondents. , 

Judgment.—In this case the District 
Rlunsif of Devakottah found that the 
petitioner’s suit on revaluation ns as 
beyond his jursidiction. He ordered 
him to pay the deficient court-fee with¬ 
in 15 days and when that was not done 
he rejected the plaint under 0. 7, R. 11, 


Civil PC. 

There is some divergence of opinion 
as to what is the proper course in these 
circumstances, but the only case in the 
authorised reports is Kannuswami Pi'Jai 
v. Jagathaynbal (l) which in my opinion 
accords with the plain reading of the 
statute. If a Court finds a suit beyond 
its jurisdiction it cannot do more than 
order it to be presented in the proper 
Court. The District Munsif in this easel 
had no jurisdiction to rejejt the plaint,^ 
and I cancel the order. He is directed 

to return the plaint. 

The petition is allowed with costs. 

p.R.s./s.K. RevUioj^aUoice d. _ 

(1) fl913I 41 Mad. 701=35 M. L. -T. 27=9 

M. L. W. U5=1GI.C. 2C5=(1918)M. W. 

N. 497. 
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Jackson,!. 

Dandayutha Pani Devasthayia-n — 
Petitioner. 

V. 

Muthayaiisivami Chetti Respondent. 

Civil Revn Petn No. 1343 of 1927, De¬ 
cided on 11th November. 1929, from 
order of Dist. Court, Madura, D/.24th 
January 1927. 

Civil P. C., S. 73—Once inferior Court 

orders BalUfa’ction or pays out amount in 
ignorance of decree of superior Court against 
same judgment-debtor, superior Court cannot 
order restitution or rectify error end make 
assets available for rateable distribution 
among decree-holdeis of superior Court. 

Although a superior Court is compettot to 
cali for assets in the hands of an inferior Court 
in consequence of a sale in execution of the 
decree of the inferior Ccurt against the- 
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3ame judgment-debtor so as to render them 
ivailable for rateable distribution among the 
decreD-holdcrs of s'ip>rior Court, if the inferior 
Court has pt id out amount or ordered satisfac¬ 
tion cf the decree In ignorance of the decree 
of the superior Court, the superior Court has 
no-jurisdiction to order restitution and rectify 
the error ex debito justitiae : A. I. R. 10-27 
’/cj./. C7 and 11 Ma<L 356, Ref. 

[P 700 C 2] 

K. Rajah Iyer and V. Ramasicami 
lyer—loY Petitioner. 

T. S. Swaminadhan and R. Jayaram 
—for Respondent. 

Judgment. —Petitioner is a devas- 
tbanam, and respondent is a Chetti. 
The devasthanam attached its judgraent- 
debtoi's property in execution of a 
decree in the District Court, Madura, 
in November 1924. 

The Clietti had attached the same pro* 
perty, and brought it to sale in oxecu* 
tioD of a decree in the Sub-Court, 
Dindigul. Out of the sale proceeds he 
satished his decree. 

The devasthanam petitioned the 
District Judge lo order restitution of 
the amount taken by the Chetti in 
order that there might be rateable dis* 
tribution. The District Judge held 
that he had no jurisdiction to pass such 
an order and hence this petition. 

Part of the argument on behalf of the 
petitioner has been directed towards 
showing that if the Sub Court held 
assets in consequence of the Chetbi’s 
sale, such assets would be available for 
rateable distribution by the District 
Court. So much the respondent is pre¬ 
pared to concede, and authoriby for the 
proposition will be found in Periya 
Kanipan v. Soma Sundaram Chetti (1). 
It is not the respondent’s case that the 
sale by the Sub-Court prevails againsb 
the- attachment by the District Court. 
He merely contends that when the 
money has been paid out by the Sub- 
Court, it is'too late for the District 
Court to call it back. 

The petitioner relies strongly upon 
Madden v, Chappani (2), where appa¬ 
rently the same Court was executing 
decrees for a Mrs. Madden and for a 
Pillai, both of whom had taken out 
attachment against the same judgment- 
debtor. The Pillai brought property to 
sale and set off his decree amount 
against the purchase-money ; Mrs. Mad¬ 
den claimed that the purchase-money 

(1) A. I. R. 1927 Mad. 67^ 

(2) [1888] 11 Mad. 856. 
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was an asset available for rateable dig. 
tribution and should not have been paid 
in and then paid out to the Pillai alone, 
which was what the process of setting 
off amounted to. This Court agreed that 
the lower Court could only have allowed 
the set off subject to Mrs. Madden's 
right to rateable distribution, and the 
Pillai was bound to pay in the 
purchase-money which was rateably 
duo. Such refund could be enforced by 
an order in execution by way of restitu¬ 
tion. 

.-Vgainsb this ruling the respondent 
relies upon an unreported decision of a 
Bench of this Court C. R. P. No. 586 of 
1926. There the attachments were in the 
Courts of a Sub-Judge and a Munsif. The 
Munsif sold the property and distributed 
the proceeds to two judgment-creditors. 

.4 third judgment-creditor who had an 
attachment in the Sub-Court demanded 
that these assets should be called back by 
the Munsifs to enable him also to share 
in the rateable distribution. The question 
before this Court was whether the 
Munsif had jurisdiction to do 00 
and it was held that the Munsif 
had not acted illegally or without 
jurisdiction, because it was through 
no fault of his that he had never heard 
of the attachment in the Sub-Court, 
and, therefore, he had no jurisdiction to 
rectify his error ex debito justitiae.^ 

The matter then resolves itself into 
the question, when is the conduct 
of the Court such, that it ^ ^ay 
itself take steps for rectification in th0 
ends of justice ? It is held in 
v. Chappani (2) that it can take action 
when it has overlooked an attachmenbj 
which is pending before it, and, in the 
unreported case, that it cannot take 
action when it has ignored an attach¬ 
ment in another Court which was never 
brought to its notice. 

With all respect, I consider that the 
distinction drawn in these two cases 
affords a very* just rule of law. The 
learned District Judge, in effect,followec 
the unreported case which is relevant to 
the facts before him, and I see noje^so^ 
to interfere. The petition is dismissed* 
with costs. 

P.B.S./v.B, Petition 'dismissed* 
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disturbed by Hindu processions of musiC: 
or playing of music in the adjoining 
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Wallace and Anantakrishna 

Ayyar. JJ. 

Jaffar Husain Khuji and otners 
Plaintiffs -Appellants. 

V. 

Ki'ishnan Servai and others —Dafen* 
dants—Respondents. 

Second Appeal No. 105 of 1926, Deci¬ 
ded on 16th December 1929, from dec¬ 
ree of Sub-Judge, Trichinopoly, in Ap¬ 
peal Suits Nos. 252 and 256 of 1923, 

(a) Civil P. C., S. 11—Previous suit con¬ 
fined to a particular right only, general 
right not being in question—Plea claiming 
general right in subsequent suit is not bar¬ 
red byconstructive res judicata. 

Where ia a suit by Hindus against a Govern¬ 
ment Order denying them the right to pUy 
music at the •' medai " during the ‘ Man 
Amman ” festival, the right was granted by the 
Court, they are not precluded by constructive 
res iudicabi from claiming, in a subsequent 
suit, a general right to play music in the public 
street during the festival since it was not in¬ 
cumbent oa the Hindus to claim such gci^erU 
right in the former suit. [P 701 C IJ 

(b) Highway — Proceision — Playing 
music on public afreets and in Hindu temple 
customary — Mosque built in the locality 
subsequently and deliberately — Hindus 
rights cannot be curtailed so long as the 
right of the public to ordinary use of the 
road is not interfered with and lawful direc¬ 
tions of Magistrates are carried out. 

Where a Hindu temple exisv-cd in a locality 
for a long time and the community had exer¬ 
cised the right to play music in it and also on 
the adjacent public street for a considerable 
length of time and subsequently the Mahome- 
dans deliberately built their mosque cheek by 
jowl with the Hindu temple and sued the 
Hindus for a declaration restraining them 
from disturbing thiir worship, 

Held-, that the Hindus had the right to con- 
duct processioQs with music so long as they 
did not interfere with the ordinary use of the 
street by the public ani eubject to the lawful 
directions ^by the^MagUtratee. That the right 
of the Mahomedaus to stopthe playing of musio 
depends on the circumstances of each case and 
that they cannot claim to curtail the Hindus' 
right of service and musio which has been cus¬ 
tomary long before the mosque was bullkiA.I.B. 
192-5 P. C. 36, Foil.', 2 Mai. 140, Expl.\ and 
6 Mad. 203 (F.B.), Bef. [P 703 0 

B. Pocker^iov Appellants. 

M. S. Vaidyanatha Iyer—tor Respon¬ 
dents. 

Wallace, J.— The plaintiffs are re¬ 
presentative Mahomedans of Lalgudi 
and neighbouring villages. They sued 
for a declaration that they^ are entitled 
to carry on public worship in the suit 
mosque, at hours stated by them, un- 


PilUar Kovil, and they sued further for 
an injunction restraining the defendants 
who are representative Hindus of these 
villages, from so disturbing their wor¬ 
ship. Both the lower Courts liave dis¬ 
missed the suit and the plaintiffs ap- 

poal- 

Although the plaint prayer is indeh- 
nite as to the period of time for wliicli 
the plaint relief is desired, the plaintiff's 
learned advocate stabe3. at the Bar that 
the plaint case relates to the period of 
the Mari Amman festival. The plaintiffs 
claim fchat.the relief they seek for was 
in effect granted in a former suit filed- 
by the Hindus against the Mahomedans 
to set aside the Government Order res¬ 
training the Hindus from.playing music 
in front of the suit mosque during stited 
hours of the day at the time of the Mari 
Amman festival. The decree in thau suit 
was in favour of the Hindus, but the 
plaintiffs’ argument is that the point on 
which they now seek relief must be 
taken to have been decided against the 
Hindus in the former suit, either be¬ 
cause it was there specifically sought for 
and refused, or because it ought to 
have been sought for and was nob. They 
thus claim that on this point there is a 
matter of constructive res judicata and 
that the lower Courts have on this point 

committed an error of l»w. 

The former suit was 0. S. No. 226 of 
1911, and ended in the High Court in S. 
A. 112 of 19U. The judgment and decree 
in the former suit are Bxs. H and H (L). 
It was finally decided by the High Court 
that the scope of that suit was confined 
to music at a medai which was in the 
public street in close proximity bo the 
mosque, and to the alleged interference 
with the mosque worship which the play¬ 
ing of music at that medai during the 
Mari Amman festival occasioned, ihe- 
High Court decided that the Hindus, 
have the right of celebrating ..the Mari, 
Amman festival at the medai, without 
any restriction as to the time of play-, 
ing musio.” That would seem to be a^ 
decree entirely in favour of the Hindus,| 
but the plaintiffs here claim that it, 

must betaken that the Hindus have no! 

other right of playing musio during the, 
Mari Amman festival than that which 
has been declared by the High Court 
because if any such further right existei 
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it -.vas citl'.er impli'jit in tlio subject mit- 
ter oi the former >(iit or ought to hive 
bee:) made the -subieeb matter of that 


•juit. I am unable to accept that argu¬ 
ment. As to tiie first conteubion it is 
jn: open to the plaintiil's, since the;/ 
tijemselves in the former suit contended 
tliac that suit u'as confined bo playing 
it the meiai ind that even the right to 
take the procession with music pasb the 
mosriuo was not included there, and on 
that very ground they persuaded the 
High Court bo modify the decree of the 
lower appellate Court. It is nob open 
to them now to turn round and say that 
any other matter was included in the 
former suit. As to the contention blub 
it ought to have been made the subject 
matter of the suit I find no substance in 
this cither. The cause of action in the for¬ 
mer suit was based on a deBnibe Govern¬ 


ment Order which infringed the present 
defendants' rights of playing music at 
tho inedai in the public street. On that 
point they succeeded. The Government 
Order did nob nob touch the general right 
of playing music in the public street or 
inside the Pillaiyar Kovil which is made 
the subject matter of the present case. It 
was nob incumbent on the Hindus in 
the former suit to seek for a relief 
which had nob been denied to them by 
the Government Order which formed 
their cause of action. I, therefore, can¬ 
not find tljat tho plaintiffs' present 
claim can be based on any theory that 
the rights now claimed by the Hindus 
were denied to them in the former suit. 

Some question was raised as to whe¬ 
ther the Hindus have nob shifted the 
position of tho medai, but the lower 
•Courts have found that there has been 
no change and that is a pure question 
of fact and binding on us in second ap¬ 
peal. The points in the present suit and 
decided there in favour of the Hindus 
are the alleged disturbances caused by 
the Hindus playing music, not at the 
medai, which is in the public street, 
but in the public street itself and in¬ 
side the Pillaiyar Kovil which adjoins 
the mosque. The plaintiffs allege first 
that the playing is in itself a nuisance 
which they have a civil right to stop, 
and secondly, that this playing which 
is a part of the Mari Amman Kovil fes¬ 
tival takes place on days outside the 
proper 15 days for that festival. As to 
' the first point the plaintiffs’ contention 


set out in para. 32 of the plaint is tbii 
any loud playing of music during iheir 
religious service is an infringameDb of 
their civil rights. No authority is ad- 
vinced for that proposition. As to the 
right of procession in public streets 
with music the law on the subject has 
been llnilly laid down by the Privy 
Council in Mannir Hasan v. Mitham- 
ma'l Zanianil). The Hindus have the 
right bo conduct such procession so long 
as they do not interfere with the or^i- 
nii'y use of the street by the public and 
subject to lawful directions by the Ma¬ 
gistrates. So far as the right of the 
Mahomedans to stop the playing of 
music inside a Hindu temple ig concern¬ 
ed I find no direct authority in point, 
but it appears to me that that can only 
be decided not as a proposition of law 
but on the stated circumstances in each 
case. The plaintiffs rely strongly on 
a sentence from Hathialn Cketty v. 
Dapiin Sahib (2): 

“ I5 h oa the oae h.-vad ft right raoogaizsd by 
liw th.ii an assembly lawfully oogsg’^d in the 
pstfotmaucs of religious worship orreligiois 
ceremonies shall not be disturbai." 


That no doubt is a general right, but 
bviously it can be modified by circum- 
i.xnces so that the exercise by each 
arty of its legal rights shall be reasoa- 
ble and with due regard bo the rights 
the others: see Sundaram v. Quesn 
.. If, for example, two places of wor* 
ip of different sects have been exis..- 
g side by side from time imms^onal 
en each no doubt must exercise 
ghfcs of worship with due regard to 
0 lights of the other and submit to 
rtail its own rights in consideration 
the other party also curtailing i 
ghts. The modus vivendi is 
omise of competing rights and t e 
)urts will enforce as the 
ghts of each party the mutual com* 
omise, instead of putting both part' 
an impossible position by declariOo 
0 formal civil rights of both, dia 
here, for example, a new sect or ■’ 
worshippers invades a locality 
ady occupied by another re.ig'O'j' 
dy, it is not reasonable that it ^ 
the name of ensuring quietness forf 
m worship,claim to curtail the service 
worship, which has been custom^ 


A. I. U. 1925 P. C, 35=^^ --^1^ 
I. A. 61 (P.O.). 

[1879] 2 M\d: 140. 
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long befoi’d it invaded the iocalijy, Thi 
is the present case. It is found as a 
fact by the lower Courts that the Maho- 
medans chose to erect their mosque close 
to an existing Pillaiyar temple where 
service with music forms part of the 
usual public religious worship, and they 
now claim that such service shall be 
stopped during their own service hours. 
The lower Courts have found that the 
Pillaiyar Kovil was built long before 
the mosque and that the mosque theie- 
fore was built with the full knowledge 
that it would be close to the Hindu 
temple. 

It was urged that when the mosque 
was built the Pillaiyar Kovil was not 
actually being used, but ! do not see 
that that makes any practical difference. 
The Hahomedans deliberately^ buUt 
their mosque cheek by jowl with tne 
Hindu temple and in such a case the 
newcomer must respect the religious 
sentiments aud services of the older m- 
'habitants. It would be different it the 
service in the Pillaiyar temple amount¬ 
ed to a general public nuisance but 
no such case is put forward here. 
The Hahomedan sect aloue cannot and 
does not represent the general public; 
'it is only one section of the general 

As to the alleged extension of the 
Mari Amman festival days, that is a 
point which seems to mo irrelevant, iue 

only ground on which the extension i3 
attacked and can be attacked in this 
suit is that it is an infringement of the 
former decree. I cannot tind that time 

of the essence of the foicnei* decree, 
nor is the period of 15 days mentione^. 
In any ease that decree as I have nelc 
applied only to music at the med.u and 
has no concern with music played in the 
public street or inside the Pillaiyar 

'Kovil. 

The appellants, therefore, fail on the 
points raised by them. The lower ap¬ 
pellate Court has committed no error of 
law. I would, therefore, dismiss the 
appeal with costs. 

Anantakrishna Ayyar, J—I agree. 

p.R.s./r.M. Appeal dismissed. 


V. 


V m 

Abdid Khudo.vande Saliih (lani, aud 
others —Respondents. 

Criminal Revn. No. S37 of 1029 and 
Criminal Revn. Petn. No. 707 of 1929, 
Decided on -SOth January 1930. 

Madras Local Boards Act, S. 221—Appli¬ 
cation under S. 221 for recovery of dues— 
Other remedies not exhausted a.s enjoined 
by Government Orders—Government Orders 
being merely "advisory, Magislrate cannot 
decline to consider application. 

The Government Orders eaioiaing on the 
Local Bo.irds to exhaust all other rciaodies of 
reiliziag dues before having recourse ;o S. 221 
before a Magistrate are only advisory and 
merely administrative direction and a M.tgis- 
trate cannot decline to consider an application 
under this section where other remedies have 
not been exhausted. [P 701 C 2, P /O-l C 1] 

Ch. Radhava /7ao—for Petitioner. 

K. Venkatarama Rajit~ior Respon¬ 
dents. 

Public Prosecutor —for the Crown. 

Order.—This petition arises from an 
application to the Stationary Sub-Mag¬ 
istrate of Bhimavaram by the Union 
Board of Akiveedu under S. 221, Local 
Boards Act, to realize from the respon¬ 
dents the amount of a penalty which 
the Union Board alleged the respondents 
had incurred by reason of unauthorised 
occupation or encroachment upon the 
property of the Union Board. The Sub- 
Magistrate, instead of proceeding under 
the section to hear the application and 
the objections if any and to decerenino 
them, made an order on 27bli March 
1929 that in pursuance of two Govern¬ 
ment Ciders respectively 1057 L & M 
dated 23rd November 1928 and 770 L & 
M dated i3th February 1929, the Union 
Board could not proceed before the Mag¬ 
istrate, before it hid exhausted all other 
processes for the i-ecovery of the dues. 
The Board has petitioned this Court to 

revise the said order. • 

I think the order of the Sub-Magis- 
trate was wrong. The Government 
Orders, mentioned above are at besj 
only advisory and amount to a caution 
to the Local Boards that it is proper to 
exhaust the other available means of 
realising dues before having recourse to 
S. 221 before a Magistrate. Govern-’ 
ment Orders as such have no force of 
law and were merely administrative 
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diroctio:^?. Onco tho matter was placed 
•before tho Vagisbrate, it was his duty 
to enquire into it according to law, i. o., 
S. 221. Hd has practically declined to 
do sc and therefore the order is set aside 
and the pijiers will be remitted to him 
for disposal according to law. 
r.it.s.'j.M. Order set aside. 
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Be.^sley, C. J. and Pandalai, J. 

Puh'ic Appellant. 

V. 

Lakshmamma—Accused. 

Criminal Appeal No 420 of 1929, 
Decided on 27th November 1929. 

Criminal P. C , S. 417 — Appeal by 
Government againit acquittal->High Court 
should not interfere if trial Court's judg* 
ment is neither perverse nor such as no 
reasonable man shall come to even if it 
comes to conclusion that prosecution case 
upon evidence was strong enough to justify 
conviction. 

Aa appeal on behalf of Governmeot in the 
exercise of the powers conferred by S. 417 
should not be entertained when tho judg* 
meat appealed from is based upon facts and 
the conclusions of the'Court are such as may 
re.asonablv be arrived at upon the facts 
found. Whore, therefore, the High Court 
cannot say that there were not some grounds 
which might justify the acquittal of the res* 
pondont and that the judgment of tin -learned 
Sessions Judge is perverse or one which no 
reasonable man could have come to, on the 
facts, it should not interfere with that judg¬ 
ment oven if it comes to the conclusion that 
upon the evidence the prosecution case was 
sufficiently strong to justify a conviction : IG 
All. 212 and 16 Cr. L. J. 529, Appl, 

[P 704 C 2, P 705 Cl] 

K. S, Vastidevan^iov Accused. 

Beasley, C. J.—On the 9bh February 
last the deceased a young boy had 
climbed a fruit tree to get some ber¬ 
ries or some other fruits which had 
grown on that tree. Beneath the tree 
was a little girl, the daughter of the 
accused, the respondent here. The 
little boy threw the kuits down on to 
the ground from the tree above and 
the little girl picked up those fruits 
whereupon the little boy climbed down 
from the tree and beat the little girl 
with a cbolam stick. She went off to 
her home and complained to her mother 
(the respondent) about the beating. The 
mother then came up and pursued the 
little boy. Bp to this point both the 
prosecution case and the defence case 
Agree. The little boy sustained very 
Aerions injuries. He had three ribs 


lS3a 

broken on the one side and four on the 
other penetrating the pleural cavity 
and causing his death some two days 
later. The respondent was charged at 
the Sessions Court with murder under 
S. 302,1. P. C. The defence 'put for¬ 
ward by the respondent was that it 
was true that she pursued the little 
boy and that he was running away but 
in the course of his flight he tripped 
up and fell upon a stone or a boulder 
well imbedded in the ground and that 
was how he came by bis injorieSr 

The learned Sessions Judge after 
hearing the evidence agreed with the 
opinion of the four assessors in finding 
that the respondent was not guilty of 
the offence and she was accordingly 
acquitted. 

This is an appeal by Goverument 
against the acquittal. The case for the- 
prosecution was that the respondent 
fisted, struck and kneed the little boy 
and was the cause of his broken ribs. 
(Here the judgment considered evi¬ 
dence and proceeded.) The conclusion 
we have come to in this case is that 
upon the evidence the prosecution case 
was sufficiently strong to .justify e 
conviction for an offence and that it 
establishes the fact that the injuries 
were caused to the ’little boy by this 
woman. 

But we have got to consider ,what 
test should be applied by the High 
Court on an appeal by Government- 
against an acquittal. Is the test to be 
that in the opinion of the appellite 
Bench there should have been a con¬ 
viction sufficient to justify allowing 
the appeal or should it be something 
much more strong on the facts befow 
the High Court is entitled to allow 
that appeal ? We 'have not had any 
cases cited to us but we have difl» 
covered two cases which lay down a testr 
which we think is the correct one to be 
applied in such cases as this. The fira^ 
oi.them \e Queen Empress v. Bohinsoftr 
(l). In that case it was held that an 
appeal on behalf of Government in the- 
exercise of the powers conferred byj 
S. 417, Criminal P. C., should not bej 
entertained when the judgment a^ 
pealed from is based upon facts and 
the conclusions of the Court are 
as may 'reasonably ~be arrived a. 
upon the facts found. The other oag E‘ 
(1) [1894] 16 All, 212=(1894) A. W. N. 49* 
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is a decision of a single Judge 
Kumaraswami Sastii, J., in Public 
prosecutor v. Plarayana Naijudit (2), 
There it \Ya9 held that in appeals 
against acquittals the High Court ought 
not to interfere unless the trying Judge 
■was clearly w’rong and the judgment is 
either perverse or based on obvious 
error of procedure. That is saying the 
same thing which was said in the 
Allahabad case in different words. We 
think that those tests are the proper 
ones. At the trial in a Sessions Court 
or in any other Court in which evi¬ 
dence is taken, the trial Judge or Magis¬ 
trate, as the case may be, has the wit¬ 
nesses before him and he is really in a 
better position to decide whether those 
w’itnesses give correct evidence and in 
this case the Sessions Judge has dis¬ 
believed most of the prosecution wit- 
nesses. We cannot say that there were 
not some grounds which might justify 
the acquittal of the respondent in this 
case. We are unable to say that the 
judgment of the learned Sessions Judge 
is perverse or one which no reasonable 
man could have come to on the facts. 
There was just a reasonable doubt and, 
that being so, we are unable to inter- 
fere with that judgment and this ap¬ 
peal by Government must be dismissed. 
p,R.S./s.N. Appeal dismissed. 

~(2) [101-5] 16 Cr. L. J. 5-29 =29 1. 0. 657. 


A. I. R. 1930 Madras 705 
Pandalai, j. 

Golusti Appalanarasiah Petitioner. 

V. 


Emperor 

Criminal Eevn. No. 669 of 1929 and 

Criminal Eevn. rPetn. No. 605 of 1929, 

Decided on 22Dd January 1930. ^ 

(•) Criminal P. C. Sa. 198 and 200-Mag.*- 
Irate proceeding without complaint and with¬ 
out examining complainant in cate of defama¬ 
tion—Objection to procedure by accused at 
earlieat atage—Proceedinga are vitiated. 

Where in a case of defamation the Magis* 
trate proceeded without a complaint and with¬ 
out examining the complainant on oath issued 
process against the accused and the accused 
pointed out the irregularity to the Court at 
the first opportunity but the objection was 

^^flewT^tbat there was 

the accused in the Ureg^ 

the proceedings were vitiated by 

*Vb)Cri«inaI P.C.. S. 530 -MagUtrate trying 
case tranaferred to another without 

fer to bis own file-Proceedmgi are void. 

The proceedings of a Magistrate trying a 

1930 M/89 


case transferred by him to another Magistrate 
but which has not been retransferred -to him 
are without jurisdietion and altogether void: 

30 Cal. 419 and 32 Cal. 7^3, Appr. [P 706 C 2j 

V. L. Ethiraj aud A. S. Sivakamina- 
than — ioY Petitioner. 

K. S. —for the Crown. 

Order. —This is a petition to revise 
the conviction of the petitioner for 
defamation of the complainant recorded 
by the Sub-Divisional Magistrate of 
Vizagapatam in C. C. 33 of 1928 and up¬ 
held by the learned Sessions Judge of 
Vizagapatam on I6bh November 1926. 

Objection is taken to the legality of 
the conviction on the ground that the 
proceedings before the Sub-Divisional 
Magistrate were vitiated by one of two 
alternative grounds: (a) that there was 
no complaint before the Magistrate on 
which he could take cognizance of the 
case and that the Magistrate, though 
informed of this defect at the very out¬ 
set and objection was tal;en to his pro¬ 
ceeding further with the case, brushed 
aside and took cognizance of the case 
i. e. issued process against the accused; 
(b) if the proceedings before the Sub- 
Divisional Magistrate be regarded as a 
continuation of those which were star¬ 
ted by a previous complaint instituted 
by the complainant, the said complaint 
had been transferred by the Sub-Divi¬ 
sional Magistrate himself to the Sheris- 
tadar First Class Magistrate of Yizaga- 
patam and was pending before him and 
had not been withdrawn from that file 
to the file of the Sub-Divisional Magis¬ 
trate. To appreciate these objections it is 
necessary to state that the proceedings 
against this petitioner originally started 
upon a complaint filed before the Sub- 
Divisional Magistrate on 21st December 
1927. This complaint was transferred to 

the Court of the HuzurSheristadar First 

Class Magistrate of Vizagapatam and 
was filed there on 27th I^ecember 1927. 
As shown in the order in C. C. 1 of 192o 
of that Magistrate that complaint em¬ 
braced two distinct matters (U theft or 
robbery on 14th December 1927 by the 
present petitioner and others of a brass 
vessel and a cloth and (2) defamation of 
the complainant by this petitioner on 
and after 18bh December 1927, by the 
pasting of defamatory leafiets and 
handbills. At the trial of this com¬ 
plaint the present petitioner took 
objection to the trial of both matters 
going on together as they constituted 
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rlistincb offonca?. On this, fcha com- 
’.ilainant’s vakil in the words of tha 
Drder in C. C. 1 of 1923 dropped that 
portion of tho complaint which relates 
to the olfenco of defamation punishable 
under S. oOO, I. P. C. The trial procee¬ 
ded on tho charge of theft and ended in a 
discharge dated 2.3th February 1923. 
Tiicreupon on 17th April 1928, Mr. 
Narasimha Rao, pleader for the com¬ 
plainant, put in a petition to the Sub- 
Divisioual Magistrate accusing the 
former vakil who had conducted the 
complainant's ease in the Huzur Sheris- 
tadar Magistrate’s Court ol having im¬ 
properly added a charge of robbery into 
tho complaint and of having dropped 
tiie charge of defamation, stating that 
tho same complaint is still pending and 
that therefore no new complaint is 
necessary and praying for process on 
the charge of defamation. The com¬ 
plainant did not sign this petition nor 
was she examined on oath. But the 
Sub-Divisional Magistrate on 18bh April 
1928 passed this order “Take on file 
under S. 500, I. P. C. ” and posted the 
case to the 2nd May 1923. On that day 
the accused through his vakil put in a 
long petition pointing out the irregu¬ 
larity, that there was no complaint and 
that there was no case and that the 
Court had no jurisdiction to proceed. 
The pleader Mr. Narayana Rao for the 
complainant answered these objections 
and as far as can be gathered, the peti¬ 
tioner’s objections were overruled and 
the trial proceeded and ended in a 
conviction under S. 500 and a sentence 
of a fine of Rs. 100. 

From the above facts it is quite clear 
that treated as a new case started be- 
'fore the Sub-Divisional Magistrate there 
jwas in C. C. 3-3 of 1928 no complaint 
■ nor was the complainant examined on 
.oath. This is certainly a grave irregu- 
ilarity. Whether it might have been 
.cured or not by acquiescence, there was 
Icertainly no acquiescence. This was 
immediately pointed out but was brush¬ 
ed aside. I can therefore see no ground 
for saying that this objection was waiv¬ 
ed or acquiesced in. This would in it- 
self be a sufficiently grave irregularity 
Ito vitiate the subsequent proceedings. 

The only way in which that objection 
could be met is by supposing that there 
was originally a complaint including 
the charge of defamation, namely, 
the one made on 2l3t December 1927. 


But this supposition only involves a 
still greater error because in that case 
the Sub-Divisional Magistrate wouU 
have no jurisdiction to proceed with 
that complaint because it was transfer¬ 
red to the Huzur Sheristadar First Class 
Magistrate and had not been recalled. 
Several decisions have been cited to me 
to show that once a case is transferred 
by a Sub-Divisional Magistrate or Dis¬ 
trict Magistrate to another, a Subordi¬ 
nate Magistrate, he cannot proceed with 
that case without withdrawing or trans¬ 
ferring it back again. It is only neces- 
sary to refer to Badha Bullar Roy 7. 
Benode Behari Chatterjee (0 and 
Lai 7. Emperor (2). That proposition 
appears to me not to require any autho¬ 
rity for its support and it has not been 
stated by the Public Prosecutor that 
there was any order by tha Sub-DivU 
sional Magistrate withdrawing the com¬ 
plaint from the Sheristadar Magistrate to 
himself. It was suggested by the learn¬ 
ed Public Prosecutor that that also was 
a curable defect and must be held to 
have been cured in this case because 
that objection was not taken in that 
form in the Courts below. In the first 
place I am not at all sure, because no 
authority has been cited for that pro¬ 
position, that it is a curable defect. If 
a Magistrate having no jurisdiction to 
try a case does so, his proceedings are 
void (See S. 530, Cl. p) and a Magistrate 
trying a case which has not been taken 
cognizance of by him or has not been 
sent to him in the proper way or with¬ 
drawn by him in the proper way has 

certainly no jurisdiction to try it. 

Then assuming it was curable there is 
nothing in the case to show that it was 
cured or was acquiesced in. On the 
contrary at the earliest possible momen 
the Sub-Divisional Magistrate was m* 
formed of the defect that there was no 
complaint in the case. That was quite 
sufficient to put the Court and the op* 
posite party upon notice of the objec* 
tion which went to the root of the case. 
It could only have been met by the 
answer that there was a previous com¬ 
plaint in the case which itself j 
have been met by the still more fata 
objection that that complaint was pen 
ing in another Ooort. It seems to me 
that the prosecution in this case is on 
the horns of a dilemtp * begu 

(1 11903] so Cal. 449. _ ^ 

(2 • [1905] 32 Cal. 763=9 0. W. N, 810. 
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statecl above and the learned Public Pro¬ 
secutor has not satisfied me how he can 
escape from the one or the other horn 
of this dilemma. The proceedings in 
the lower Courts must therefore be set 
aside as without jurisdiction. The 
complaint was started by a private party 
and it is not therefore right that I 
should not allow her after all this time, 
further opportunity to prove her case, 
if she desires it, to the satisfaction of 
the Magistrate. The records.will be sent 
back to the Huzur Sheristadar First 
Class Magistrate before whom the first 
complaint is pending for disposal accord¬ 
ing to law. The fine, if paid, must be 
refunded. 

P.R.S./J.M. 'Proceedings set aside, 

A. I. R. 1930 Madras 707 
Wallace, J. 

{Kaluri) Narasimham —Defendant 
Appellant. 

V. 

{Kaluri) Narasinga Rao and others 
Plaintiffs—Respondents. 

Second Appeal No. 937 of 1925, De¬ 
cided on 14th November 1929, 

(a) Civil P. C., S. 100—Refuial to act 
under O. 41, R. 33 it not error of law and 
need not be interfered in second appeal. 

The refusal of the lower appellate Court to 
act under 0. 41, R. 33 which is not peremptory 
but discretionary is not an etrcr of law with 
which the second appellate Court is bound to 
inter'er?, [P 7C7 C 2J 

(b) Civil P. C,. S. 34- CotU refuted to 
party trying to profit by itt fraud Ditcre- 
tion it not improperly exercited. 

The matter of costs is always a matter ot 
discretion for the Court, and that discretioi 
cannot be said to have been improperly exer¬ 
cised in refusing costs to a ptrty who was en- 
d6ftTOuriog fco profit by his own friud.[P 703U ij 

y. Suryanarayana—lor Appellant. 

B. Satyanarayana, V. Govindaraja- 
chari and P. Somasundaram for Res- 
pondenbe. 

Judgment. —The plaintiffs sued to 
set aside the Court sale in execution of 
a decree obtained by defendant 6, the 
trustee of Vizianagaram Bstate, against 
them and defendants 1 to 4 for arrears 
of quit rent. At the sale Survey 
No. 199 and 2/3 of 233 belonging to the 
plaintiffs and 1/3 of 233 and all lands 
belonging to'defendants 1 to 4 were sold 
and purchased by defendant 5. Plain¬ 
tiff’s case was that the sale of their 
properties was fraudulent. The trial 
Court held that the inclusion of the 
plaintiff's properties in the sale pro¬ 
ceedings was due to a fraud practised 


by defendant 3 and defendant 6’s 
gumasbha, defendant 3 being the real 
purchaser, although defendant 5 was- 
the nominal purchaser. The District 
Munsif, therefore, gave the plaintiffs a 
decree. Defendant 5 appealed. In the 
lower appellate Court, the plaintiffs and 
defendant 5 compromised and the ap¬ 
peal was withdrawn. The lower ap¬ 
pellate Court exonerated defendant 3 
from the plaintiff's costs, bub directed 
him to bear his own costs throughout. 
The lower appellate Court also held» 
although it was not necessary for its de¬ 
cision so to hold, that the suit was not 
maintainable, being barred by 0. 21, 
R. 90. Defendants appeals here on two 
grounds: first that the lower appellate 
Court having found that the suit was 
not maintainable was bound to dismiss 
it against him; and secondly, that in 
the circumstances of the case, he should 
have gob his costs from the plaintiff. 
He relies upon 0. 41. R. 33 and claims 
that that rule is peremptory and that 
the lower appellate Court should nob 
have refused to set aside the decree 
against him although he had not ap¬ 
pealed against it. I am not shown any 
authority for holding that R. 33, is p 0 r*| 
emptory, so that if the lower Court re-, 
fuses to act under it, its refusal will be, 
an error of law open to be dealt with 
by a second appellate Court. This Court 
has so far as I am aware, always trea¬ 
ted’the application of R. 33 as a matter 
of discretion. Clearly, if a second ap- 
pellate Court is bound to decide as a 
matter of law whether a lower ap- 
pellate Court was right in refusing to 
act under R. 33. it will have to go into 
questions of fact as well as of law m 
order to decide whether the lower ap¬ 
pellate Court’s decree, the application of 
which it is asked to extend under R. 33, 
was right or not, since the second ap¬ 
pellate Court cannot be to ^^end 

the scope of a decree which it holds to 
be a wrong decree. But the second ap¬ 
pellate Court is not permitted to go in 
this way into questions of fact. It 
would seem to follow from that, the 
refusal of the lower appellate Court to 
act under R. 33 is not an error of law, 
with which the second appellate Court-, 
is bound to interfere, I, therefore, find 
no substance in this contention. 

. Defendant 3 bad as a matter of fact 
memorandum of cros8*objec* 
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in fclio mijter of co^its in the 
•'.> '-ver ai'i'a!! ito Court, hub in tliit mo- 
lu ranOum, although he abbackoJ the 
-uiintaiinhiliry of the auib, the only 
he asiieJ for was as. regards his 
is urged that althougli bbo 
cnlv relief he asked for in the memo¬ 
randum of cross-ohjecbions was in the 
matter of costs, nevertheless, the lower 
appellate Court was bound to hear and 
give full etlect to his memorandum of 
objections on the maintainablility of 
the suit, since that Court itself held 
the suit to be not maintainable. This 
contention also I do not follow. The 
matter of costs was the only matter 
agitated in the memorandum of objec¬ 
tions and such matter is always a mat¬ 
ter of discretion for the Court. Both 
the lower Courts held that defendant 3, 
Shis appellant, was a party to the fraud 
by which the plaintiffs' properties had 
been sold, and the lower appellate 
Court cannoii bo said to havo exercisod 
its discretion improperly in refusing 
costs to a party who was endeavouring 
to pro6t by his own fraud. 

Finally, it was urged that defen- 
dant 5 who compromised the suit is 

really defendant 3, defendant 5 having 

purchased the suit properties as benamU 
dar for defendant 3. This contention 
seems to me to be forbidden by S. 66, 
Civil P. C. In any case, defendant 5 
was the appellant and defendant 3 was 
not. The party entitled to withdraw 
or maintain the appeal, was defen- 
dant 0 , not defendant 3. In fact, de- 
lendant 3 chose to be absent when the 
appeal was called and withdrawn and 
that was the time when be should and 

could have objected to the withdrawal 

if it was to his prejudice. I find there 
13 no substance in this second appeal 
and I dismiss it with costs of respon- 
dent 1, 

P.K.s./s.N. Appeal dismissed, 

A. I. R. 1930 Madras 708 (1) 

Cornish, J. 

Josyula FeuAafesa;ara;tt—Petitioner. 

V. 

Xastiiti Seshagiri i2ao—Respondent, 

Civil Ravn. Petn. No. 532 of 1929, 
Decided on 25th February 1930. 

S. 21-Su5l in 

ViUage MunsiPs Courl — DUlricI Muniif 
ordering interim stay under S. 21—Before 
this order reached Village Munsif, he deeid- 


iny C2S3-There remained no suit fop beinr 
transferred. * 

Whero purler S. 21 the DIsbricb Munsif 
or-lers an mtorim stay of the trial of a suit in 
Muusifs Court, but the latter Court 
(Ijcides the case before the District Munsif’a 
order is communicated to it. there remains no 
suit which can be transferred for trial and bo 
the District .^IuQ8if has no jurisdiction to set 
aside the Village Munsifs order, [p 708 C 3] 

K. Kamesxvara liao—ioT Petibioner. 

Judgment. —In this matter the suifi 
was filed in the Village Munsif’s Courb 
on 30th October 1928. On 2nd Novem- 
ber 1928 the defendant who had filed no 
written statement applied to the Dis¬ 
trict Munsif, under S. 21, ViUage Coarts 
Act, to have the suit transferred to the 
District Munsif. On 7th November 1923, 
the District Munsif granted an interim 
stay of trial of the suit in the Village 
Munsif’s Court ; but this order was not 
communicated to the Village Munsif, till 
20th November 1928. Meanwhile, on 
8th November 1928, the Village Munsif 
heard the case, examined the plaintiff 
and his witness and passed a decree ex 
parte, the defendant not appearing. S. 21 
provides that the District Munsif may, 
on the application of any of the parties, 
withdraw any suit and try the suit 
himself, as if it had been instituted in 
his own Courb, But this provision pre¬ 
supposes that the suit still remains to 
be tried. In the present case, the suit 
had been decreed before the District 
Munsifs order reached the ViUage Man- 

sif; and there was consequently no salt, 

which could be transferred for trial. 
With regard to S. 73 of the Act thore is 
no suggestion that the conduct of the 
Village Munsif calls the provisio^^ 
that section into operation. The District 
Munsif had accordingly no jurisdiction 
to set aside the Village Munsifs decrej' 
The petition is allowed with costs 
throughout. 

P.B.S./s N. Revision alloved. 


A. I. R. 1930 Maaras 708 (2) 

Sdndarau Chetty, j. 

Sorimuthu Thondaman and another 
—DefeadaDb3~.Appellanbs. 

v. 

Perumal Ammal —Plaintiff-^Respo*^* 
dent. 

Second Appeal No. 45 of 1926, Deoi* 
ded on 14th August 1929. 

(a) Hindu law— Guardianship — Bralh^ 
Bttuming management of family 
Minor litter allowed to live in family ao 
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pelting support from family property 
Brother is de facto guardian. 

Th .5 . ider brothor of bia minor sisV^r aasnmcd 
control and m.imigement of tha family pro* 
porty and tha minor sistoc was allowed to 
iiva'iu her family and received support from 
out of the family property daring her minority. 

Held : that there was enough to bold that 
the elder brother oocupied fiduciary relation* 
ship of a do facto'guardian. [P *^0' 

(b) Limitation Act. Art. 144 -Posse$sion 
of ds facto guardian or his mortgagee can* 
not be adverse to minor but of His pur* 
•chasers c^n be—Guardian and Ward. 

Thi posjassion of a de facto guardian or ot 
his mortgagee as a derivative owner cannot 
be legally deemed to be adverse to the minor, 
but when the da facto guardian effects a sale 
of the minor’s property, the possassioa 
of purchasers would become adverse since 
the date they got into possession : 35 Bout. J 
and 30 Mad. 145 . Rel. on. [P 7io ^ iJ 

K. Bajah Iyer and P. N. Appaswami 

lye) —for Appellant?. 

K. V. VenkcLta Sabramama Iyer -lor 

Eespoadant). , 

Judgment.— Thia second 

arises out of a suit brought by o 
plaintiff.respondenfc to recover P03S®3* 
sion of two items ot property described 
in the plaint. Defendants land 2 set 
up title to the suit property by virtue 
of a sale effected by defendant d Inow 
dead), who was the elder brother of 
the plaintiff. That the suit proper les 
constituted the. sbridhanam properties 
of the plaintiff’s late mother a fact 
beyond dispute in ^his case. That be¬ 
ing so. the plaintiff would be the nearest 
heiress entitled to the suit properties 
on the death of her mothei_ Parvati, 
which took place in 1901. ^ 

■question for consideration m tlljs ®econ 
appeal is whether the plaintiff s claim 
io the suit properties is barred by 
limitation under Art. 141, Lim.Act, by 
reason of the alleged adverse possession 
of defendant 3 and his alienees, defen- 
d^nts 1 and 2. According to the finding 
■of the lower appellate Court, the plain¬ 
tiff’s father who married a second wife 
practically lived with her and the 
children bom to her. in other places, 
and did not exercise b^s powers of 
managership over the rest of the family 
consisting of his other sons, namely, 
defendant 3 and his minor brother and 
also their sister, the minor 
The lower appellate Court further fi 
that it was defendant 3 as the ne 
cenior male member of family, in 

tact exercised the powers of Hrbha or 
manager of the family. It is a 


tlio eTiilenco of D, W. 3 that defen¬ 
dant 3. liis nrothou anil tho present 
plaintiff, wore living in a house in 
Parvati Singh Riji. St. EvenD. ^^‘.4 
would say tjiat the plaintiff defendant 
3 and his brother were living in that 
street. No doubt the plaintiff in her 
evidence says that she was living in 
tho house of her maternal undo. That 
house appears to be 3n the same street 
as stated by D. W. 3. It is not unna¬ 
tural for tho plaintiff, while she was a 
minor girl, to go to her maternal uncle’s 
house and bo there for some time. 
From the oral evidence on record, it 
cannot be inferred that tha minor plain¬ 
tiff went over to her maternal uncle’s 
house and that she was never under 
the control and guardianship of her 
elder brother, defendant 3. If thej 
plaintiff was also living along with' 
her brothers, and defendant 3 as 
the eldest brother assumed control; 
and management of the family^ proper -1 
ties, it would not be a wrong inference^ 
that the plaintiff during hot minority 
was at least under the de facto guardian¬ 
ship of defendant 3. It cannot be con- 
tended with any degree of force thatj 
there is no evidence at all upon which, 
the lower appellate. Court has found that 
defendant 3 was to all intents and purj 
poses the guardian of the minor plaintitl^ 
during her minority. The fact that 
her maternal uncle was managing her 
mother’s properties does nob exclude the 
possibility of defendant 3 being a de 
facto guardian of*the plaintiff, if the 
plaintiff was allowed to live in her 
family and receive support from out ot 

the family properties during her mino- 

rity, that is enough to hold that defen¬ 
dant 3 was occupying a .fiduciary posi- 

"if that be tha sort of relationship 
between the plaintiB and her elder bro¬ 
ther (defendant 3), what is the reason- 
able inference as to ‘he character of de¬ 
fendant 3'8 possession of ‘he suit pro¬ 
perties, to which, ot course, ‘h® ,Pl"' 

Ld legal title? It is not until 1907, 
when defendant 3 executed a mortgage 
deed. Ex. 6, that there is any ‘a°e‘h‘9 
proof of bis asserting a title tp the suit 
properties, ignoring the plaintiff s rights. 
In that deed, though reference was made 
to the fact that these properties were 
owned by his mother, he however des- 
cribed them as belonging to him and hia 
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minor brother whom he represented as 
.'lis guardian. It under Ex. 6 he should 
be deemed to have .set up a title for 
liimself hostilely to the plaintiff, the 
question arises as to whether he could 
be allowed to |>rejudice the riglits of the 
miner jdaintilf for whom he was in the 
jositionofa de lacto guardian. The 
piinci])le of the decisions in Vasudeo 
Atmaram Joshi v. I'hnatk Balokrishna 
U) and*iSriramt</t< ynidii v. Andalanimal 
(2) would well nigh apply to a case of 
this kind. The lower appellate Court is, 
in my opinion, right in viewing the 
character of defendant 3's possession 
piiortolOO/ in accordance with the 
principles laid down in. tliese rulings. 

,So long as the pioperties were in the 
I ossessioD of defendant 3 or his mortga¬ 
gee as a derivative owner, it could not 
be legally deemed to be adverse to the 
iminor plaintiff within the meaning of 
Art. 144, Lim. Act. But since 1910, when 
[the suit properties passed to defendants 
!l and 2 by reason of the purchase, 
.though their possession would no doubt 
be adverse to the plaintiff, the present 
suit having been filed ,oo I8bh January 
1922, it would be within 12 years from 
.the dates of Exs. 2 and 3, and therefore, 
jbhere would be no bar under Art. 144, 
The learned advocate for the appellant 

one aspect with respect to 
the judgment of the lower appellate 
Court and argued that there was no 
defamte finding as to defendant 3 having 
been the de facto guardian. Though the 
lower appellate Court has not used this 
expression, it is clear on a perusal of 
Its judgment, that its finding amounts 
to the existence of such relationship 
between the minor plaintiff and her 
elder brother, defendant 3. That find¬ 
ing cannot be attacked as one arrived at 
without any evidence or as an unwar- 

ranted inference from the facts proved 
in the case. I am not. therefore, pre- 
pared to disagree with the finding of the 

lower appellate Court. I hold that the 

plaintiff s suit is not barred by limita¬ 
tion and this second appeal is dismissed 
with costs. Leave to appeal is refused. 


I’.E.S./s.n, 


Appeal dismissed. 


( 1 ) [1911] 35 B:>m. 79=3 I C fisq 

m [1907] 30 Mad. 1^17 M. L i. 14 
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ANARTAKRrSHNA AYrAE, J. 
Prasa ina Chidambara BeddiaT and 
another Defeadants“*“Appellaiit8. 

V. 

Nagammal “Plaintiff—Respondent. 
Second Appeal No. 1050 of 1926, De- 
cided on 20th November 1929. 

Grant—Inatn—Suit for declaration tbat 
suit land wa» Government grant— Miltadar 
pleading that it waa ryoli land— Real quei* 
lion to be decided is whether the inam was 
or was not granted or continued by Govern¬ 
ment—So before deciding this question it 
1 * not proper to raise the question of limita¬ 
tion under Lim Act, Art. 14. 

Where in a suit for declaration that the salt 
Iind being Government grant, the mittadsr is 

not entitled to recover rent in respect,of it, 

the mittadar pleads that the land is ryotiiand' 
and not Government grant, the main qnestion 
to bi considered in such a case is whether the 
Inara was or was not granted or continuedhy 
tin Government. That is the question that 
has to be decided before any question of limi¬ 
tation under Act. 14 is sought to be raised. It 
is not therefore right to hold that the defen¬ 
dant’s right to claim any relief inconsistent 
With the order of the Inam Commissioner was 
barred by limitation because that order was 
not set aside in a suit, brought within one 
year under Art. 14, Lim, Act, without record¬ 
ing a finding on the point whether the inam 
was granted or continued by Government or 
not; iVo. 365 0/1922, RW.oii. 

[P 711 0 2. P 712 011 

B. Sitarama Rao —for Appellants. 

V. N. Venkatavaradachari — for Res¬ 
pondent. 

Judgment. — This second appeal 
arises out of a suit instituted by tb^ 
plaintiff, Nagammal, for a declaration 
that the defendant bad no right to 
bring the holding known as Palaoaram 
Punja to sale for arrears of rent aod 
for a permanent injunction restraininS 
the defendant from bringing the suit 
property to sale. Her main allegafcioo 
was that the bolding in question was 
an enfranchised Thandal Manyam, that 
the plaintiff had to pay quit rent to 
Government for it as such and that the 
mittadar had no right to collect ren? from 
her. The plea of the mittadar defen¬ 
dant was that the land was really ryoti 
land and not Government inam. The 
Court .dismissed the suit. On appeal 
the learjied District Judge, as I read hi? 
judgment, has not recorded any definite 
finding on the real question that arisen 
in the case. 

Paragraph 3 of his judgment begin? 
as follows : 

" The hulk of the lower CoutPs judgmenj 
dsals with tha question whsth er the fluit laaJ 
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fwfts originally granted to the plaintiffs’prede¬ 
cessor-in* title as Lnam for Taudal sacvico. I 
do not propose to go into this question at any 
length.* 

Labor on, he observes in the same 

.paragraph: ^ ^ ^ . 

“ In the result, the lower Court e.amo to the 
rather curious conclusion that, although the 
defendant had not discharged the burden cas» 
■on him of proving that the suit land was in¬ 
cluded in the estate at the time when it was 
permanently settle! by Government on bis 
predecessor, yet* oa the strength of bho chittas 
produced by the defendant to show that the 
plaintiff and her predecessor-in-title had p\id 
rent to the mittadar, it must be held thU 
the land was ryoti land and not •Government 
inam.” 

He observes sirlier in the same para- 

giaph that the lower Court would have 

been better advised to grant any time 

that might have been required for the 

production of some other documents 

relevant to the case. After making this 

observation in para. 3, the learned Judge 

in para. 4 remarks ' ,. , _ 

“This is a finding in which I am unable to 

concur, but the teal question 

whether the order of the Inam Commissiont. 
is binding on the defendant. ’ 

As I read paras. 3 and 4. the learned 
Judge evidently felt himself unable to 
concur with the finding of ^ first 
Court on the question of fact that arises 
in the case, but that for the reasons 

mentioned by him in para. 4, J 

shall at once adverb to, he thought that 

ha was relieved from the nscessity of 
discussing the evidence or recording a 
Jefinibe finding thereon. 

The real ground on which the learned 
District Judge disposed of the case ap¬ 
pears to be the following : 

“ The order of the Inam Deputy Collector 
and of the Inam Commissioner is not pcima 
facie illegal or ultra vires and f 
dant ot^ his predeoessot-in title wished to 
Lpute that ordL. their remedy was byas-A 

Act, have been filed within one year of the date 
of the latter order.*' 

Then the learned DUtrict Judge noted 
that the date of the order passed by the 
Inam Commissioner was 3rd September 
1909 and that the title-deed was 
gran 0 d on 30bh June 1910, whereas the 
plarnb was filed only on 28bh February 

1921. Later on ha was 

dontly with the argument on behalf of 

?he defence, that, though a pe^on 

Tight bo file a suit as 

have become barred by a limi . 

as a defendant, he was entitled to 

(forward bis right. To that the learned 


Judge answered in the last portion of 

that para. 1 as follows : 

“ It is not open tchim [%hQ dofondant) to 
raise now, by \v\y of defence, pleas which he 
could and should hivj put forward in a suit 
for the cancellation of those proceedings. I 
therefore allow the appeal and give the appel- 
lint the declaration and injunction prayed for." 

As I uudersband bho judgment of the 
learned District Judge, he was under 
the idea that the defendant was under 
an obligation to set aside the order of 
the Inam Commissioner in a suit filed 
within one year under Art. 11, Lim. 
Act, and that the fact that he was a 
defendant in the present suit did nob 
matter, and the defendants right to 
impugn the correctness or validity of 
the Inam Commissioner's order being 
therefore barred by limitation, the plain¬ 
tiff is entitled bo succeed since a title 
deed has been granted in her favour by 
the Inam Commissioner. I think the 
argument of the learned District Judge 
is nob sound, and the question whether 
an order passed by ithe Inam Commis¬ 
sioner in such circumstances should be 
set aside or not, and whebhei Art. 14, 
Lim. Act, would apply to suits in which 
reliefs inconsistent with such order are 
claimed, was recently discussed by 
a Bench of this Court consisting of 
Wallace and Thiruvenkabachariar, JJ., 

in Appeal Suit No. 355 of 1922. I 
wish.to quote one sentence from that 
printed judgment at p. 10 where the net 
result of the authorities is mentioned 

as follows : 

“The net result of this discussion on limita¬ 
tion is that in any case in which it is shown 
that the order of enfranchisement was intra 
vires i. o.. .that the inam was granted or con¬ 
tinued by Government, the suit is hatred under 
Art. 14 and in any case in which it is shown 
that the enfranohisement was ultra vires, i. e.. 
that the inam was not granted, 
by Government, then the suit is within time 

under Art. 142 or Art. 141. 

• Thus, the main question to be consi¬ 
dered in such a case is whether the 
inam was or was nob granted or_ con- 

tinued by the Government. ^ 

question that has to be.decided m this 

case before any question of limitation 
under Art. 14 is sought to be raised. 1 
am therefore clear that the learned 
District Judge was not right m holding 
that the defendant’s right to claim any 
relief inconsistent with the order of 
the Inam Commissioner was barred by 
limitation because that order was not 
get aside in a suit brought withm one 
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year under Art. 14, Lim. Acb, without 
recording a finding on the point whether 
the inam was granted or continued by 
Government or not. 

The learned advocate for the respon¬ 
dent, however, fought to support the 
judgment of the learned District Judge 
o:i the ground that paras 3 and 4 properly 
read do contain the learned Judge’s 
finding on the real question that arises 
in the case. I am unable to agree with 
the learned advocate on this point. 
As I road para. 3 and especially tho 
sentence 

"I do not propose to go into this question at 
any length,” 

it appears to me that that learned Judge 
thoughc tliat the decision of this ques¬ 
tion was unnecessary in the view that 
ho took of the other question in the 
case. I am strengthened in this opinion 
by his remark in para 4: 

“This is a finding in which I am unable to 
concur, but the real question appears to be 
whether the order of the Inaiu Commissioner 
is binding on tho defendant.” 

1 think the learned advoeato for the 
respondent is not right in stating that 
there is a discussion by the learned 
District Judge of tho points that arise 
in this case. He has not discussed t he 
evidence nor recorded any definite find¬ 
ings thereon. Obviously he did not 
purport to do so because he thought that 
the case could properly be disposed of 
on the question of limitation. 

Having come to the conclusion that 
the view of the learned District Judge 
about the obligation of the defendant to 
file a suit to set to aside the Inam Com¬ 
missioner’s order within one year is not 
sustainable in the absence of proper 
findings on the merits, I must reverse 
the decision of the learned District 
Judge and remand the appeal for fresh 
disposal according to law. Costs will 
abide the result. Stamp on the appeal 
memorandum will be refunded on appli- 
cation. 

P.R.S /s.N. Appeal remanded. 


Civil P. C. S. 21, R. 58,—Claim Peliiiotr 
doe# not lie in the case of lale-decree m 
mortgage suit, 

A claim petition does not lie in the case of 
a palfJecree in a mortgagesuit. The remedies 
of tho aggrieved person being either to file a. 
suit for recovery or to resist delivery proceed¬ 
ings if he is really in possession : 14 Caf 621 
19 All 480 and 27 All 700, Foil (P 712 0 2]’ 

Yere Uockett and T. Id. Venugopah 
Uudaliar—iox Appellant.. 

T. li. Kothandarama Mudaliar-lor 

Respondent. 

Ramesam, J.— This is an appeal from 
an order of our brother Waller, J., dis. 
missing a claim petition. The respon¬ 
dent obtained a sale decree in C. 8. 
No. 010 of l924 on a mortgage deed 
executed in 1914 by the defendant in 
that suit. The present appellant then 
filed a claim petition claiming the pro¬ 
perty basing Iris claim on a sale deed 
executed in 1904. The learned Judge 
dismissed the claim. The appeal 
is against that order. 

The learned advocate for the respon¬ 
dent draws our attention to an objection 
that a claim petition does not lie in the 
case of a sale decree. It is true, this 
objection was not taken before Waller, 
J. bub all the same it is an objection 
which must be given effect to; see Deef- 
holts V. Peters (l) Sanwal Dfls y. Ris- 
millah Began (2) and Eukam Singh v. 
Baghubar Saran (3). The remedies of 
the appellant are as indicated in the 
decision in Sannal Das v.^ Bismillah 
Began (2) either to file a suit for reco¬ 
very or to resist delivery proceedings if 
he is really in possession, The appsalj 
must be dismissed on this ground but as 
the objection was not taken in tbelo^®^ 
Court we disallow costs in appeal. 
costs awarded in the lower Coyrt 
stand. The respondent is entitled o 
draw her costs if deposited in ’ 
the balance if and will be paid to 
appellant. 

Cornish, J. —I agree. 

P.R.S./s.N. Appeal dismtssea 
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Ramesam and Cornish, JJ". 
Krisknaswamy tzOMnder—Claimant. 

V. 

Nagarathnannal—’"Respondent. 

Original Side Appeal No 77 of 1927. 
Decided on 18tb December 1929, 


I 


1) 1 

1887 

2) ! 

1897 

3) 1 

1905: 



14 01. 631. ^ „ 

19 All. 480=11897) A. W. N 
27 All. 700={1905) A. W. N 
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157r 
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Anantakrishn^a Ayyar, J. 

Madamynal and anoi/ier “Plaintiffs 
Appellants. 

V. 

Decay ija —Defendant—Respondent. 

Second Appeal No. 1032 of 192G, De¬ 
cided on 7tff Noveoaber 1929, against 
decree of Sub-Judge, Coimbatore, in 
Appeal Suit No. 96 of 1925. 

Will—Construction—Will in favour of 
granddaughter’s husband—Legatee to main¬ 
tain testator, his wife and daughter-in-law, 
to perform their obsequies and after their 
death to enjoy testator’s properties with 
absolute rights—Will gives vested interest 
to legatee but postpones his right to posses¬ 
sion till after death of testator’s wife and 
daughter-in-law. 

A testator made a will in favo.ir of his 
grand daughter’s husband which recited ; "As 
I am now 60 years of age, you and my grand¬ 
daughter also should maintain me. my wife 
and ray daughter-in-law during our lifetime 
and act up to what we order you to do. Afser 
our death you yourselves should perform out 
obsequies etc., and enjoy all the properties be¬ 
longing to us with absolute rights with power 
to dispose of them by way of gift, sale, etc., 

Keld : that the words in the will give a 
vested interest in the properties in favour of 
the legatee but postpones his right to posses¬ 
sion till after the death of both the testator’s 
wife and daughtcr-in law ; 33 All. 556 : 47 I. 
C. 75S and Den v. Tout, 104 E. R. .'(93, Rel. on. 

[P714 C 1] 

G. S. Venlcatachariar —for Appellaat. 

T. B. Rama Chandra Iyer and S. B. 
Dikshit —for Respondent. 

Judgment.—One Devayya Gowda exe¬ 
cuted a will, Ex. 1, dated 3rd July 1907. 
He left behind him his widow (Madam- 
mal, plaintiff 1) and his daughter-in-law 
(named Bowrammal, plaintiff 2, in the 
suit). The plaintiffs’ suit was for a 
permanent injunction restraining the 
defendant from entering on the plaint 
properties and for other consequential 
reliefs. The defendant is the husband 
of Marammal, the daughter of the de¬ 
ceased son of Devayya Gowda and be 
claims right to possession, under Ex. 1. 
The question tarns on the construction 
of Ex. 1. The first Court decided the 
suit in favour of the plaintiffs adopting 
substantially the construction put upon 
it by the plaintiffs. But the lower ap¬ 
pellate Court dismissed the suit adopt¬ 
ing substantially the construction con- 
tended for by the defendant. Hence 
this second appeal by the plaintiffs. 

The document is not very happily 
worded, and 1 have to make the very 
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best I can out of the same. But having 
carefully considered the terms of the 
document, I have come to the conclu¬ 
sion that the testator gave the defen-' 
dant a vested interest In the properties, 
but the right of possession has been 
postponed till after the death of the 
testator’s widow and the testator’s 
daughter-in-law (plaintiffs 1 and 2). The' 
testator, after reciting that he had no 
male heirs, and that he had been main¬ 
taining the defendant for the past four 
or five years, and looking after him as 
his own son, and after reciting that bis 
granddaughter had been given in mar- 
riage to the defendant, proceeded to 
state as follosvs : 

" As I am now 60 years of age, you and my 
granddaughter also should maintain me, my 
wife Madamma and my danghter-in-law 
Bowramraa, during our lifetime and act up to 
what w6 order you to do. After our death 
you yourselves should perform our obsequies 
etc.,’and enjoy all the undermentioned pro¬ 
perties belonging to us with absolute rights 
with pewee to dispose of thorn by way of gift 
sale, etc.” 

Ths question is whether under the 
terms of this document the defendant 
would be entitled to present possession 
and management of the same as of 
right, being only under an obligation to 
maintain the plaintiffs in a fair and 
proper manner, or whether the will, on 
a proper construction, supports the con¬ 
tention of the plaintiffs namely, that 
after the testator’s death, his widow 
and the daughter-in-law should have 
each a life-interest in the properties, 
and that, though the defendant was to 
have a vested interest in the property, 
the defendant should have possession 
and enjoyment only after the death of 
those persons. 

It was argued by the learned advo¬ 
cate for the respondent that in tho 
absence of proper words in the will 
giving the daughter-in-law a life-estate, 
the Courts would not be inclined to 
adopt such a construction. But I am 
met with some difficulties in accepting 
the contention urged on behalf of the 
defendant. If the defendant’s conten¬ 
tion be accepted, I think I will nob 
be giving proper effect to the words- 

engal anumathiyin paril” Further 
there are these further words • 

" After our death, you yourealves should 
perform our obsequies etc., and enjoy all (ho 
undermentioned properties bslonging to ua 
with absolute rights." 
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No particular rate of allowance 
has been spocibed in the document. 
According to the defendant’s con¬ 
tention, both the widow and the 
daughter-in-law would be practically 
left to the mercy of the defendant. As 
I said, the document is rather difficult 
to construe. If possible, one should 
like to avoid intestacy in the construc¬ 
tion of wills. The words in the will in 
.question, in my opinion, give a vested 
interest in the properties in favour of 
the defendant but postpones his right 
to possession till after the death of both 
the plaintiffs. Such a construction of 
similar documents has been held to be 
proper in cases to which my attention 
was drawn by the learned advocate for 
tho appellants. In Bilass v. Muni Lai 
(1), a document with similar terms was 
construed in the way that I construe 
the document, Bx. I. That estate for 
life could be created by “necessary im¬ 
plication” has been laid down in the 
case reported in Srinivasa Seshacharlu 
V. Seshanma (2), at page 485 (of 34 M. 
L./.), and also in the English case in 
Ben V. Tout (3). But after all no other 
document would practically be of any 
real use to me in construing this parti¬ 
cular document. This document has 
been drafted evidently without any 
legal advice. Consequently I could not 
straightaway import into the construc¬ 
tion of this document any settled princi¬ 
ples of conveyancing. But at the same 
time I must remember the principles 
laid down in these cases, and after giv¬ 
ing the best construction that I can, I 
have come to the conclusion that the 
defendant is not entitled to possession 
before the death of plaintiffs I and 2. 
Both the lower Courts have found that 
the plaintiffs are in possession of the 
properties and that being so, an injunc¬ 
tion will be issued restraining the de¬ 
fendant from entering on the properties. 

There is a statement in the plaint 
that, even after the death of the plain¬ 
tiffs, the defendant would not be en¬ 
titled to the properties. That is not a 
matter for adjudication in tho present 
suit. In my view, the decree of the 
lower appellate Court is not sustainable, 
and I therefore reverse the judgment of 
the lower appellate Court, and restore 
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that of the first Court with coats here 
and in the lower appellate Court. 
p.R.s./s.N. Decree set aside. 
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Reilly and Cornish, JJ. 

Amirchand Nagindas & Co. and others 
—Defendants—Appellants. 


V. 


Baoji Bhai Moti Bhai Patel and 
others —Plaintiffs—Respondents. 

Original Side Appeal No. 49 of 1927, 
Decided on 10th December 1929, against 
judgment and decree of Beasley, J., D/- 
5th May 1927. 

(a) Civil P. C., S. 11-Plaiintiffi baiiax 
suit on agreement to import goU into 
French India — Defendants urging that 
agreement was for unlawful purpose belnt 
one to import gold into British India — l» 
previous suit against present plaintiffs b; 
present defendants, present plaintiffs rais¬ 
ing same objection ‘hut Court findiog 
contract to be quite legal — That finding 
would operate as res judicata in present 
suit. 

Plaintiffs sued the defendants on the basis 
of an agreement which, according to them, 
was to import gold into French Indm from 
foreign parts. The defendants urged that the 
contract was for an illegal purpose being one 
to import gold into British India which was 
forbidden by law. But In a previous euit oy 
defendants against the present plaintiff ana a 
third person, the present plaintiffs had rsiM 
the same objection that the contract was o 
an illegal purpose and the Court had fonn 
that the contract was only to import goW m 
French Indian and therefore quite legal. 

Held: that the finding in the 
would operate as res judicata in the p 

oiitf ^nA fVaa AAfan^anfc fentQ lOOfl® 


euiu auu uptouuaiiv woiaww 

urge that in the previous 8?p Clj 

ou au unlawful contract. 


(1) [1911] 83 All. 558=11 I. 0. 516 

(2) [1918] 47 I. 0. 753. 

(3) 104 E. R. 838. 


(b) Civil P. C., 0.1, R. 3 - S«i‘ 
counts—All partners are necessary P* 

A suit for accounts cannot he 
between some only of the partners 
but every partner must be made a ^'^^gQ2] 

(e) Civil P.C., O. 1. R. 3 -SeveraI p«ioo' 
simultaneously entering into contrsc 
A and agreeing to work together , 

divide profits in certain proporlwo* 
of them suing A for account but not , 

ding others—Suit is bad because o 
also are necessary parties. 

Where there are several ,.*;oo 

one business, each entitled to remnne 
hy a share in the profits and u 
parsons have entered into a-nt- 

their master separately and 
ly, each can sue the master 

impleading other such servants. a ^ 

when only by one oontraot a master 
number of servants agree that they will 
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together for a cortaia timo or for a certaiu 
venture ami that the whole profits would bo 
divided among them in certain proportions, 
a suit for account by one servant will be bad 
if all others also are not impleaded: H Cal. 
'JO], Foil. [P71G0 2, P717C J] 

(d) Civil P. C., O. 1. R. 9-R. 9 doe* not 
-enable Court to pass decree against one be¬ 
hind his back. 

Rule 9 enables‘the Court, and makes it the 
duty of the Court, to make a decree between 
the parties actually before it, if that can legal¬ 
ly and efiectively be done. But that rale was 
never intended, and could never have been in¬ 
tended, to direct the Court to make an illegal 
decree, a decree which would violate the ele¬ 
mentary principle that a decree shall not bo 
made against a person behind his back. If no 
decree fixing the shares in the profits or for an 
account can be made in the absence of certain 
persons without afiecting them, Rule 9 can 
never give the Court power to make such a 
decree. [P 718 Cl] 

(e) Civil P. C., S. 99—Scope. 

Section 99 does not prevent the appellate 
Court from interfering on the ground of mis¬ 
joinder or non-joinder whioa afiects the juris¬ 
diction of the trial Gourc. [P 718 C 1] 

Advocate-General and B. Soniai/ja for 
K. S. Rajagopala Iyengar and ^V. T. 
Shamanna —lor Appellants. 

'Nugent Grant and Ver« MocTcett for 
il/. P. Sundararaja Ayyar —for Respon¬ 
dents. 

Reilly, J. —In this case the plaintiffs, 
■who are two brothers, sued for arrears 
of salary at Rs. 100 each for a certain 
number of months and for a commis¬ 
sion of 2 per cent as their remuneration 
for services rendered to the defendants 
in connexion with an expedition sent 
in 1919 to Saigon and Singapore for the 
purchase of gold, which was to be 
brought into India. The learned Chief 
Justice, who tried the suit as Beasley, J., 
found that the plaintiffs were nob enti¬ 
tled bo the remuneration which they 
•claimed but that they were entitled to 
a share in the profits of this gold im- 
.porting venture. He found that a 
certain number of people were concern¬ 
ed in the venture and that of the pro¬ 
fits made in it the defendants them¬ 
selves were entitled to one half, the 
plaintiffs 50/115tb3 of the remaining 
half. One Cbunilal was entitled bo 
31/115ths, one Lakshmichand to 
17/115ths and one Maoji Bhai to 
17/115ths of the second half ; and on 
that basis be made a decree that the 
defendants were entitTed to one half of 
the profits and the plaintiffs to 50/115ths 
of the other half. Ha referred the 
matter to the Official ‘Referee for a re¬ 


port wliat tiiosa snares amounted bo. 
The defendants have appealed. The 
plaintiffs, athough they did not get 
what they had sued for, have nob filed 
any oross-appeal. 

The defendants have raised throe ob- 
jeebions before us at the lioaring of this 
appeal, with only two of wliich I fchiuk 
ib is necessary now to deal. The first 
objeotion is that this expedition for im¬ 
porting gold had an illegal object; tli 3 
contract between the parties 'and any¬ 
body else who was concerned in it was 
unlawful because its object was that 
gold bought outside India should be 
brought into British India, and it hap¬ 
pened that at the time with which we 
are concerned that was prohibited by 
the Government of India under Act 2, 
1916. The learned Advocate-General 
has urged before us that, if that was 
the object of the contract, then, even if 
that object was nob entirely fulfilled by 
gold being brought into British India, 
it was an unlawful contract and the 
plaintiffs are entitled to get no relief 
from the Court in connexion with it. 
In his judgment Beasley, J., has refer¬ 
red in several places to this matter, in 
one place he says : 

“£u my view this expedition bad only one 
object and tbit was to get gold which could 
be purchased very much cheaper outside 
British Indi.i into British ludia.” 

Again, 

“There is very little doubt in my mind that 
this was a gold smuggling expedition," 

Again, 

“These observations apply equally to pl.iiu- 
tlQ 2, to Roopchand, to Lallubbai aud to Chu- 
nilal, all of whom were clearly engaged in a 
smuggling enterprise,” 

And again, 

“I can well understand that, as this was a 
smuggling enterprise, it would not be consi¬ 
dered advisibleto reduce any of the terms of 
the agreement into writing." 

Those are strong expressions of opin¬ 
ion. Bub I think it is quite clear that 
Beasley, J.. did not arrive at any defi¬ 
nite finding that the object of this con¬ 
tract was unlawful, as, if he had, he 
could nob have made the decree which 
he has made in favour of the plaintiffs. 
No doubt, there is, as has been freely 
admitted for both sides before us, a cer¬ 
tain amount of suspicion about the pro¬ 
ceedings of the parties in connexion 
with this gold, a suspicion that they 
must have intended tnat eventually it 
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slioul'l be brought into British India, 
where the defendants conducted a busi¬ 
ness of dealing in gold and where they 
could make a very large profit from it. 
But the contract as shown by the evi¬ 
dence was not necessarily an unlawful 
one. It is not shown definitely that 
the object was to bring gold further into 
India'tban into French India, Pondi¬ 
cherry or Karaikkal. It must be noticed 
that the defendants never pleaded that 
the object was to bring the gold into 
British India. By some curious process, 
which has not been explained to us 
thoroughly and which I do not under¬ 
stand, an issue was raised by consent 
whether this contract was unlawful. 
How that appeared upon the issue paper 
without any pleadings, it is difficult to 
understand. But, when we look at the 
actual evidence in the case, defendant 2, 
defendant 3, and their munim Gbunilal 
all describe the contract as one for 
bringing gold into Pondicherry. Apart 
from all that, this matter has been before 
the Court in previous litigation between 
the same parties. 

In C. S. 212 of 1921 the present de¬ 
fendants sued the present plaintiffs and 
other members of their family and an¬ 
other defendant called Besson for dama¬ 
ges in respect of the first consignment 
of gold, which was sent as a result of 
this expedition from Saigon to Pondi¬ 
cherry, In that suit, which was tried 
by Coutts-Trotter, J., the defendants 
described this contract as one for bring¬ 
ing gold into Pondicherry. The present 
plaintiffs strangely enough described the 
contract as one for bringing gold into 
British India and ■ pleaded that it 
was therefore unlawful. But Coutts- 
Trotter, J., found that the contract was 
only for bringing gold into Pondicherry 
and on that finding he was able to give 
a decree to the present defendants 
against Besson, though be made no 
decree against the present plaintiffs. 
Mr. Grant, who appears for the plain¬ 
tiffs, has reasonably urged before us 
that this question of the nature of the 
contract and its legality is res jadicata, 
having been decided in the previous suit 
by Coutts-Trotter, J., and that the de¬ 
fendants cannot now succeed by turning 
round in this curious way and saying 
that they got a decree in that suit on 
an unlawful contract. I do nob think 
I need spend any more time on the first 
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objection which has been raised by the 
defendants in this appeal. 

A more serious objection in my opin¬ 
ion is that to this decree Chunilal, 
Labshmichand and Maoji Bhai have not 
bean mado parties. As I have said, 
Beasloy, J., accepted the defendant’s- 
case that there was a contract between 
the defendants, the plaintiffs, Chunilal, 
Lakshmichand and Maoji Bhai that 
they should take part in this expedition 
and that the profits should be divided 
in the proportions I have named. If 
that is so, how can a decree now be- 
made for an account to which Chanilal, 
Lakshmichand and Maoji Bhai are not 
parties? If all these persons werepart- 
ners, it is not disputed that do snob 
decree could be made in the absence of 
those three persons. It is well known; 
that a suit for account cannot be maiQ-l 
tained between some only of the part¬ 
ners of a firm but that every partner, 
must be made a party. The reason U 
that every partner has an interest in 
the determination of his share in the 
profits and in the working oat of that 
share by the account. If a decree is 
mado in the absence of one of the part¬ 
ners, then in a sense that is a decree 
against that partner, limiting his in¬ 
terest, limiting the amount which he- 
has to recover and determining the 
amount which he has to contcibnte tO' 
the other partners, and it would be obvi¬ 
ously improper, and illegal to make such- 
a deoroo against him without impload- 
ing him. ' 

Bub in this case it is urged for to®' 
plaintiffs that they were not partners 
with the defendants and the other three- 
men I have named. Beasley, Jm 
found that they were not partners in 
the full sense. His finding is that the 
plaintiffs were “working partners, 
which he explains as partners who have- 
shares in the profits but have 
in the losses of the business. Ur. Gran 
has urged that persons in that position 
are no more than servants. I do no • 
know that it makes any difference wn^ 
bher they are described as working part¬ 
ners entitled to share in the profits bn 
not sharing in the losses or as servants 
who are to be remunerated by a share 

in the profits. Servants who are bob®; 

remunerated by shares in the profits ar®| 
entitled to sue for account. But, * i 
there are several servants in one bu8i- 
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ness, each enbiblecl bo remuneration by 
a share in the probbs, can they sue sepa¬ 
rately? I think it is clear that they can 
'do so, if their engagements are separate. 

If a master engaged several servants 
successively and independently, each bo 
be remunerated by a share in the profits, 
land if one of those servants wished to 
sue him for his share in the profits, it 
;would nob be necessary for that servant 
|to implead all the other servants. Bub 
the position is very different when by 
jOne arrangement or contracb-a'niaster and 
a number of servants agree that they 
will work together for a certain time or 
for a certain venture and that the whole 
profits will be divided among them in 
certain proportions. If that is the con¬ 
tract bet^Vean them and one servant is 
allowed to sue for his share without 
limpleading the others, we reach the 
same difficulty as in a case where there 
is a suit between some of the partners 
'leaving out the other partners. The 
suit could only result, if it were pos¬ 
sible and successful, in a decision which 
would be against the servants who were 
not parties to the suit. Now Jihat that 
is impossiblfe was decided so long ago. 
Bdrndayal v. Jumenjoy Coondo (l), from 
which no dissent has ever been ex¬ 
pressed. 

In the present case was there one con¬ 
tract between the parties before us 
and Chunilal, Lakshmichand and Maoji 
Bhai, or were the plaintiffs engaged by 
the defendants separately from the 
engagements of those other three per¬ 
sons ? As I have said the plea of the 
defendants, which Beasley, J. has found 
to be true, is that there was only one 
contract to which they were all parties. 
According to the evidence, before this 
expedition set out to buy gold in foreign 
parts, there was a meeting at the house 
of defendant 2 in Madras, at which 
plaintiff 1, his father, who is not a 
party here, the defendants and Chunilal 
were present, and the terms of the ar¬ 
rangement as to sharing profits wore 

• settled then. Plaintiff 2 was not pre¬ 
sent according to the evidence on that 
occasion, but he appeared the next day 

• or the'day after that and agreed to the 
arrangement. Lakshmichand and Maoji, 
Bhai, who under the arrangement were 

-each to get l7/il5th8 of half the profits, 
were not according to the evidenc e pr^ 
11) [1887] 14 Oal. 791. 


sent. But it appear.s that they aro 
members of defendant 'j’s family and 
there is no question that they did go 
out on this exj) 0 dition, and the reason¬ 
able inference from that is that they 
also accepted this arrangement and 
entered into this contract. It may 
also be noticed that the arrangement 
divides up tho whole of the possible 
profits into specific and rather unusual 
fractions. I find nothing in the evi¬ 
dence to suggest that in this case the 
defendants engaged the plaintiffs as 
servants on a certain share of the pro¬ 
fits as remuneration and afterwards 
engaged Chunilal or afterwards engaged 
Lakshmichand and Maoiji Bhai. That 
is not the defendant’s case, which has 
been accepted by Beasley, J. nor is it 
the case as shown in the evidence, 
though it must be noticed that the 
evidence on this subject is not very full 
or explicit because it happened that this 
aspect of the case was not very pro* 
minently before tho parties or the Judge 
at the trial. I think it is clear on 
principle that in a case like this the 
plaintiffs eannot get their shares fixed 
nor get an account of the profits without 
making Chunilal, Lakshmichand and 
Maoji Bhai parties to the suit. 


It has been urged before us by Mr. 
irant that, whatever tho^ plaintiffs 
ihould have done in the suit, the de¬ 
fendants did not take this particular 
Ejection of the non-joinder of Chuni- 
al, Lakshmichand and Maoji Bhai ex¬ 
plicitly at the trial and that under 
R. 13, 0. 1, no such objection can bo 
i-aised now. An objection was raised in 
the suit about non-joinder ; but I agree 
with Mr. Grant that that was not an 
explicit objection relating to this par¬ 
ticular point and that in a suit for ac¬ 
count it was necessary to add Chunilal, 
Lakshmichand and Maoji Bhai. It was 
a rather futile objection on another 
question of non-joinder, that the plain- 
tiffs' father and other members of their 
family had not been brought in. Now 
R, 9, 0. If Mr* Granb points out, 

lavs down that , , , ^ 

^ no Bait shall be defeated by reason of the 
the misjoindet or non-joinder of and 

the Court may in every suit deal with bbo 
matter io coatroverey ao far as regards tho 
rights and interests of the parties actually 
before it. ” 

Would that enable an effective decree 
to be made in this case in the absence 
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of Chunilal, fiakshmichand and Maoji 
Bbai? That nilo onablcs the Court, and 
makes it the duty of the Court, to make 
a dccreo-between the parties actually 
before it, if that can legally and effec¬ 
tively be dore. But that rulo was never 
intended, and could never have been 
intended, to direct the Court to make an 
illegal decree, a decree whicli would 
violate the elementary principle that a 
.decree shall not be made against a per¬ 
son behind his back. If no decree fix¬ 
ing the shares in the profits or for an 
account can be made in this case in the 
absence of Chunilal, Lakshmichand and 
Maoji Bhai witliout affecting them, and 
to make such a decree without implead¬ 
ing them would be to make a decree 
against them bohind their backs, R. 9, 
0. 1 can never give the Court power 
to make such a decree. 

Mr. Grant also urged that the defen- 
dants had treated the plaintiffs very 
unfairly in this case by raising indeed a 
plea of non-joinder not directed to this 
particular point, but keeping this parti¬ 
cular plea of non joinder, that Chunilal, 
Lakshmichand and Maoji Bhai ought to 
have been impleaded up their sleeves 
for use at a later stage. If they had 
done that, it would certainly have been 
very unfair and improper. Bub we 
must remember that the suit which the 
plaintiffs brought was one for remunera- 
tion by salary and commission; to that 
suit an objection that Chunilal and 
Lakshmichand and Maoji Bhai were not 
• ^ined would have been no objection. 
We cannot reproach or penalize the 
defendants for not raising in the suit, 
as it then was, an objection which 
would have been wholly inapplicable 
to It. It happens unfortunately 
in this case that the suit was never 
regarded, so far as we can see, at the 
trial as a suit for an account of these 
profits on the basis of the contract 
which the defendants set up. It only 
became a suit of that nature at the time 

of the judgment. 

Mr. Grant has also urged before us 
that by reason of S. 99, Civil P. 0., we 
have no power to interfere in appeal on 
the ground of non-joinder. But I can¬ 
not agree that in this case we have no 
power to interfere, as that section does 
not prevent the appellate Court from 
jinterfering on the ground of misjoinder 
lor non-joinder which affects the juris¬ 


Co V. Raoji Bhai (Cornish, J.) 193Q, 

diction of the trial Court. As I view 

this case, Beasley, J., had no jurisdic¬ 
tion to make a decree for the division 
of the profits of this enterprise in the- 
absence of Chunilal, Lakshmichand and 
Maoji Bhai, who were found to be 
entitled to certain shares in those pro¬ 
fits. Unfortunately the matter cannot 
be put right now as the time for imple- 
ading those three persons has long gone 
by and the bar of limitation prevents 
them from being impleaded now. I 
have no doubt myself that the decree 
was made in the form it-was made by 
Beasley, J., by inadvertence and that 
when he came to the end of his judg¬ 
ment, he had forgotten ’for the moment 
in deciding between the plaintiffs and 
the defendants that there were three 
other persons concerned in the matter. 
And it appears to me extremely unfor¬ 
tunate that no one who was appearing 
in the case brought that to the learned 
Judge’s notice when he was delivering 
his judgment. If that had been done, 
a great deal of time, trouble and money 
might have been saved. 

In my opinion this appeal must be 
allowed and the plaintiffs’ suit dismis- 
sed. As to the costs, there are in my 
opinion two reasons why we should not 
award costs to the defendants. One is 
that, as Beasley, J., has pointed out, 
their conduct in the suit was in some 
ways reprehensible ; and the other is 
that I think it is largely due to them ■ 
that they have had to bring this ap¬ 
peal,-which they might have avoided 
by making suitable representations to 
the learned Judge when he was deliver¬ 
ing his judgment. In my opinion, there¬ 
fore, the proper order will be that each 
party shall bear his own costs through¬ 
out. The Official Assignee may take 
his costs out of the office charges fond. 

Cornish, J.— I am of the same opin¬ 
ion. I think the question whether the 
agreement between the parties was ^ 

was not for an illegal purpose most be 

treated as res judicata by the finding 
in C. S. 212 of 1921. The defendants 
in that suit, who are the plaintiffs 
here, definitely averred in their written 
statement that the agreement being for 
the purpose of importing gold into 
British India was an illegal agreenjont 
and therefore unenforceable. The 
learned Judge who tried that suit 
that the agreement was to bring golo-^ 
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from Saigon into French India and was 
nob illegal, though he expressed the 
opinion that it was probably the inten¬ 
tion to smuggle gold into British India 
as opportunity offered. That finding 
was not disturbed by the appellate 
Court, and it was, of course, present to 
the mind of the learned Judge who 
tried this suit. He expressed a strong 
opinion upon the real character of the 
enterprise. But it is clear that he felt 
himself bound by the finding in the pre¬ 
vious suit ; otherwise, he would not 
have passed a decree upon the footing 
that the parties were co-adventurers in 
the- enterprise and entitled to share 
in its profits. Apart from this view of 
the case, the evidence at the trial would 
not, in my opinion, justify a finding 
that the agreement between the parties 
was for an illegal purpose, although I 
agree that the evidence gives rise to a 
very strong suspicion. 

On the other point, that of non¬ 
joinder, I have felt some doubt upon the 
evidence. There is no question that on 
the "finding of the learned trial Judge 
the plaintiffs were employees whose 
remuneration was fixed on the basis of 
a share of the profits and that they were 
not partners with the defendants. And 
it is conceded by Mr. Somayya, the 
learned counsel for the defendants that 
if the plaintiffs were servants or emp’ 
loyees and the defendants had entered 
into separate agreements with them, 
for their remuneration, it would nob- 
have been necessary for the plaintiff in 
a suit to recover that remuneration bo 
implead the other employees who were 
engaged on similar terms of remunera¬ 
tion. Three witnesses for the defen¬ 
dants have given evidence as to the cir¬ 
cumstances in which this agreement 
was entered into ; and I think, on the 
whole, that it is probably correct that 
their agreement with the plaintiffs and 
the other three persons Ghunilal, Laksh- 
michand and MaojiBhai, was entered 
into at one and the same time, or prac¬ 
tically at one and the same time, so 
that, in fact they are to be regarded as 
joint contractors in a common under¬ 
taking. The agreement was not in 
writing. It was merely a verbal agree¬ 
ment. I think that it must certainly 
have been completed before the expedi¬ 
tion left Madras for Pondicherry, and 
that the version given by defendant -3 


may be accepted. That being so, it 
appears to mo that the case in Rani- 
dayal v. Jinimenjoy Coimdoo (l) ap¬ 
plies, and as was there observed, at 
p, 79i : 

“ That boing the sSato of things, tho suit, as 
originally framod, was clearly defective, be¬ 
cause, whoQ there are throe parsons who, 
under one and the same agreement amongst 
themselves, are eutifeled to share in the pro¬ 
ceeds of a fund which they hope will be 
brought into existeuce, it is obvious that all 
these three persons must be necessary parties 
to a suit, the object of which is to take an 
account necessary for the purpose of ascertain¬ 
ing the assets of the fund and dividing them.” 

On that ground, in my opinion, the 
plaintiff’s suit was defective without im¬ 
pleading the other three persons and 
should have been dismissed ; and I have 
no doubt that it would have been dismis¬ 
sed if the objection as to necessary 
parties not having been impleaded, 
which is made to us in additional 
grounds of appeal, had been brought bo 
the notice of the learned Judge at the 
trial. 

p.K.S./s.N. Appeal allowed. 
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Anantakrishna Ayyar, j. 

{Thamarapalli) Surya Narayana^kp- 
pellant. 

v. 

[Gopavajhala) Joga Rao and others 
Respondents. 

Second Appeal No. 1332 of 1926, De¬ 
cided on 2lst November 1929, from de¬ 
cree of Dist. Judge, Vizigapatam, in 
Appeal Suit No. 125 of 1924. 

Civil P. C., O. 22. R. 4—Death of reepon- 
dent—Party heard on merit cannot re-open 


case. 


It is not open to a party who was really heard 
appeal and against whom a decree was 
passed on the merits to take advantage of the 
leath of his opponent and claim a rehearing of 
ihe appeal on merits: 39 Mad. 336, 

R. 1929 Mad. 802 ; A. I. R. 1921 Mad. 713 and 

26 Bom. 317, Dist. 

7. Suryanarayana—lor Appellant. 

V. Gnvindaraia Chari for Respon- 


Judgment.— The plaintiff filed the 
suit bo recover money due for certain 
instalments of interest, which had acc- 
rued due under a mortgage bond ex¬ 
ecuted in favour of the plaintiff. The 
plea of the contesting defendant 3 was 
that there was a part payment made 
by him which had nob,been given credit 
fc- by the plaintiff. The first Court 
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found against; that plea and be has pre¬ 
ferred an a|)peal to the lower appellate 
Court to which he had made as party 
resporiclents the plaintiff in whose fav¬ 
our the decree had been passed as also 
the other defendants 1.2 and 4. The 
appeal came on for bearing on 29tb 
Septomher 1925 and judgment was pro¬ 
nounced on 12th day of October 1925. 
But on 21st September 1925, plain- 
tiff-respondent 1 had died. That fact 
was not known cither to the learned 
vakil for the appellant or to the vakil 
who had been engaged by the deceased 
plaintiff-respondent 1. The hearing of 
the appeal proceeded with the result 
that the learned District Judge coii- 
lirmed the decision of the first Court on 
the merits and dismissed the appeal 
with costs. Defendant 3 has preferred 
this second appeal and he has brought 
on record as party respondent to this 
second appeal in addition to the other 
defendants also the legal representatives 
of the deceased plaintiff. 

The first question raised by the learn¬ 
ed advocate for the appellant is that 
the lower appellate Court had no juris¬ 
diction to proceed with the bearing of 
the appeal after the death of respon¬ 
dent-plaintiff 1. The learned advocate 
argued that, when once a party really in¬ 
terested in the subject-matter of the ap¬ 
peal died, the whole of the proceedings 
should be kept in suspense and it is 
only after the legal representatives are 
brought on the record that the litiga¬ 
tion regains life and is ready for ad¬ 
judication by Courts. He cited to me 
the observations of ‘Wallace and 
Walsh, JJ., in the case reported as 
Balaraviier v. Vasudevan (l) in support 
of his contention. He also brought to 
my notice the decision in Seskamma v. 
Venkata i2ao(2) and Janardkan v. Ram 
Chandra (3). 

On behalf of the respondent, that is 
the legal representative of the plaintiff, 
the learned advocate who appeared for 
him distinguished the cases quoted on 
the appellant’s side by observing that 
those were cases where a decree or 
order was passed against the party who 
was,dead,by that time in ignorance of the 
fact of his being dead. They were not 

(1) A. I. R. 1929 Mad. 802=120 I. 0. 374=52 
Mad. 933. 

(2) A. I. R. 1924 Mad. 713=80 I. 0. 397. 

<3) [1902]-26 Bom. 317=4 Bom. L. R, 23. 


cases where the party who complained 
had been heard, and could not be said 
to be in any way ’prejudiced by the 
legal representative not having been 
brought on record at the time. He also 
relied on the decision of this Court in 
the case reported as Vellayan Chetty v. 
Jothi Mahalinga Ayer{i), where Ayling 
and Seshagiri Iyer, JJ. held that the 
death of one of the respondents does not 
abate an appeal and that though the 
legal representative of the deceased 
party had the right’ if he chose to ap¬ 
ply to have the decree vacated and the 
case freshly decided after-hearing him, it 
was not openito the party who was reallyj 
heard and against whom a decree was| 
passed on the merits to take advantage] 
of the death of his opponent and claim 
a rehearing *of the appeal on the merita. 
No doubt the case in Vellayan Gheit]i 
V. Jothi Mahalinga Ayer (4) was a case 
of the death of one of the respondents 
in an appeal, but that is not a distinc¬ 
tion of importance. The deceased res¬ 
pondent was interested in that appeal, 
he had engaged a vakil, and the cas^ is 
an authority for the position that it is 
only parties who are prejudiced that 
have got a right to be heard. I need 
not pause here to consider whether the 
legal representative of a deceased res¬ 
pondent in those circumstances should 
x'eally prove prejudice to the satisfac¬ 
tion of the Court before he can claim 
and obtain a re.hearing. The qoss- 
tion that arises for decision in theprs* 
sent case as it arose in the case 
yan Chetty v. Jothi Mahalinga ipf 
is whether a party who was alWs *0®' 
who was heard was entitled to 
rehearing of the appeal, because the op¬ 
posite party was dead at the time, 
the legal representative of the deceaswj 
does not claim any such rehearing- 
Following the decision of this Court re¬ 
ported as Vellayan Chetty y. 
Mahalinga Ayer (4) I overrule the 
contention raised by the learned adTO- 
cate for the appellant. , 

The second contention is whether the 
lower Courts were right in not 
ing the plea of part payment raised 07 
defendant 3. That is essentially a 
tion of fact and the finding 
appellate Court on that point is bidding 
on me in second appeal. The result i 


(4) [1916] 39 Mad. 886=28 I. 0. 83. 
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■the second appeal is dismissed with 
-costs. 

P.B.S./v.B. Appcdl dismissed* 
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SUMARASWAMI SASTRI AND WaLSH, JJ. 

Nallaperumal Chetti —" Defendant 
Appellant. 

V. 

Valliyappa Chetti and others Plain- 

-tiff and Defendants—Respondents. 

Civil Appeals Nos. 212, 257 and 407 
of 1926 and Letters Patent Appeal 
No. 308 of 1926, Decided on 18th Sep¬ 
tember 1929. 

(a) Civil P. C., O. 20. R. 16 -Suit for ac¬ 
counts—Case need not be sent for taking ac¬ 
counts in every case. 

Although ordinarily in a case for an ac¬ 
count, even though the defendant may deny his 
accountability, the proper course is to P»S3 » 
oreliminary decree and send the case for tasiag 
accounts, the Court is nob bound to send the 
case for taking accounts in every case; ana 
where facts are so simple that the taking ci 
accounts will be unnecessarily lengthening Uie 
proceedings without any benefit to the P*yV®® 
it may withhold sending the oaso for 
accounts. (Case law considered*) [P 722 C 1, 2J 
(b) Civil P. C., S. 34 — Interest between 
date of suit and decree is discretionary. 

The question of interest between the date of 
plaint and the decree is a matter in 
tion of the Court. [P7.dOij 

T. M. Krishnaswami Iyer and B. Setu- 
rama Sastry—ior Appellant. 

21. Patanjali Sastry and C. S. Rama 
Bao Sahib—lor Respondents. 

Judgment.—These appeals arise out 
of a suit filed by the plaintiffs, plain¬ 
tiff 1 claiming to be the legatee under 
the Will of his grandfather, for an ac¬ 
count of the estate and for possession. 
He also wanted damages for misfeasance 
And malfeasance of the executors. o 
executors are defendants 1 and 5. ine 
lower Court passed a decree in plain¬ 
tiff’s favour. Defendant I's case was 
that defendant 6 was managing the 
ostate till his disappearance in 1915 and 
that bis management was merely formal, 
i, 0 .,he merely signed in the deposit ac¬ 
count and the receipts^ Bxs. 4 and 4 (a). 

Defendant 5 was admittedly 

of for five or six years before the suit and 

he is not heai-d of even now. His son 
C been impleaded as being a member 
orthe undivided family. -‘J 

Is ex parte. Defendant 6 s. 
guardian in her written statement 


denied that defendant 6 (her husband} 
over took part in the maiiagemont oi 
the estate. Upon this issues were raised 
and the caso wont to trial. It was 
found that defendant 5 did take part in 
the managoinenb of the estate, that he 
put in moneys and collected moneys and 
that he also sold an item of property 
in which the testator had a third share. 
Out of the moneys which belonged to 
the estate and whicli were invested, 
there was a claim in the plaint for 
Ks. 40,000 against defendant 7. This 
represented moneys belonging to the 
estate which had bean invested. The 
Subordinate Judge passed a decree for 
Rs. 40,000 with interest at 6 per cenc 
per annum. In Appeal No. 120 of 1925 
we held that the amount in deposit with 
defendant 7 was not Rs. 40,000 but 
Rs 37,100 on the date of the plaint and 
we modified the decree by allowing 
Rs, .>7,100 with interest as stated above. 
That money has been paid into Court 
and there is no question of any loss to 
the estate so far as that money is con¬ 
cerned except as regards interest winch 
is the subject matter of Appeal No. loi. 

The Subordinate Judge found that 
there was one more item for which 
the defendants were accountable and 

this was a sum of Rs. 3,000 proved to 
have been collected by defendant 5. He 
allowed that sum with interest at 9 per 
cent, per annum. As regards that sum 
it is not disputed before us that that sum 
was collected by defendant 5 as that is 
proved beyond all doubt by the jccount 
books tiled. Wbet ia argued la that the 
Court should nob have allowed Rs. -3,000 
and interest, bub that an account should 
have been directed bo be taken and de¬ 
fendant 5 given an opportunity of prov- 
ing certain expenses which he had in¬ 
curred for the estate and which he 
was entitled to credit (or When the 
case was closed defendant 6 put in a 
petition saying that certain accounts 

which showed dealings by ^ 

with the estate were found behind some 
vessels in the bouse and wanted admis¬ 
sion of these books. 

Judge, in our opinion, rightly rejected 

the petition. The question /aised m 
Appeal No. 407 by Mr Padmanabha 
Avyangar is that the Judge ought.to 
have passed a preliminary decree and 
then sent the case for taking accounts, 
and he refers to the Privy Council deci- 
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sion in Ilnrronath Roij Bahadoor v. 
Krishna Comnar Biikslii (l), and to 
Uohc'h Caunder Bo^e V. Radha Kiahen 
Bhnttac^iarjee {2}, Dcjumher Mosoomdar 
V. Ka i Nath Roi/ (3), Rarihunalh v. 
Ga-.patji (-1), AyesKahai v. Ehrahim 
Haji Jocoh (o), ThiruJcumare'san Clietti 
V. Sui’lnrn-ia Chctti (6) and Ram Dass 
V. Bnarjrat Dass (7) in support of his 
view. He also refers in this connexion 
toO. 20.R. IG, Sch. 1, Civil P.C., and 
Rr. 120 to 136 of the Civil Rules of 
Practice (Mofussil). There can be little 
doubt on these autliorities that ordinarily 
jin a case for an account, even though the 
[defendant may deny his accountability, 
the proper course is to pass a preliminary 
decree and send the case for taking ac. 
county?. Eut we do not think that it fol- 
lows that in every case irrespective of 
other considerations, the Court is bound 
to send the case for taking accounts, 
ipeir Lordships of the Privy Council in 
dealing with this point make a reserva* 
tion. .-U p. 133 {of 13 J. A.) they state: 

expressing an opi* 
on that m a suit for account it may not 

appear at the hearing that the issue is so sim- 

by evidence 
decision at that time. But 
tbo'geiieral rule is the other way,’* 

Order 20, R. 16, also does not make 
imperative to pass a preliminary 
decree apart from any other considera¬ 
tion. All that R. 16 says is that a pre¬ 
liminary decree may be passed where 
It IS necessary in order to ascertain the 
amount of money due to or from any 
party that an account should be taken 
In the present case we have the fact 
that so far as the liability of the defen. 
dants IS concerned, it is Rs. 40,000 which 
was claimed and ultimately decreed, not 
having been disputed by defendant 7 
e«ept as to Bs. 3,000 odd which he says 
was not deposited. His solvency was 

due into Court. The only question bet- 
^een the executors and the plaintiff 
was whether Eg. 3.0CO was collected. 

As regards a sum of about Rs. 780 which 
was got by the sale of the village, that 
there was a sale-deed and that the 
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amount was received is not disDufead 
The plaintiff will be entitled to a half ot 
that amount. As regards the Es. 3,000 
as we have said before, it is proved 
beyond all doubt that, and it is not de. 
nied before us that, that sum was col. 
lected by defendant 5, Therefore, when 
the case came up for disposal, there was 
the Rs. 3,000 proved to have been col. 
lected and no denial in the written, 
statement that the amount was ever 
collected. No statement was made that 
any expenses were incurred, nor did. 
defendant 6 ask the Judge at that stage- 
to allow the expenses he had incurred 
in connexion with that item. The 
petition to file account-books saidtO' 
have been discovered behind some brass 
vessels .w^as ►•rightly rejected. It,' 
therefore, comes, in our opinion, in the 
category of cases which the Piivy 
Council describes as cases where the 
facts are so simple that the taking oi 
accounts will be unnecessarily lengthen¬ 
ing the proceedings without any benefit 
bo the parties. It may be more com* 
plicated if in Appeal No. 257 the ap-' 
pellants insist on the usual procQduro| 
being adopted by reason of other itemsj 
being charged. But their counsel does 
not want the case to be sent back for 
a preliminary decree being passed which 
will only mean unnecessary lengthen» 
ing of the proceedings without any 
material benefit to anybody. 

Appeal No. 212 is filed by defendanlF 
1. But in view of the fact that the 
plaintiffs who are appellants in 
No. 257 do not object to a decree making 
defendant 6 liable in the first instance 
for money collected the further poinir 
raised needs no consideration. 

Then we come to Appeal No. 257 filcJ" 

by the plaintiffs. Their advocate con¬ 
fines his case to two points: (l) that the- 
Subordinate Judge was wrong in giving 
interest at 6 per cent on the Rs* 37,000* 
which was in the firm at the date of 
the plaint and he must have'given 9 per 
cent; and (2) that in making defen¬ 
dant 6 liable ‘in respect of plaintiffs- 
share of the village sold by defendant 5r 
Rs. 390 should have been awarded and 

. ^ _ _ -.til. 


(3) 

(4) 
(5 
(6 
(7 


1881 

1905' 

1908' 

1897 

1905: 


7 Oal. 654=9 0. L. R. 265. 

27 All. 374=(1905) A. W. N. 3. 

In 117. 

20 Mad. dl8« 

1 A. L. J. 847=(1905) A. W. Jf. 1. 


a.ir9. buuuiQ Dav0 OO0D awarueu 

not Rs. 360, So far as the.deposit with 
defendant 7 is concerned plaintiff 1 re¬ 
pudiated the terms under which it was- 
made, on the ground that the arrange¬ 
ment duringi his minority does bind 
him. The arrangement was that th^ 
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amount should he paid to both defen¬ 
dant 1 and defendant 7 who it was said 
were acting in plaintiffs behalf at the 
time of his marriage. The rightof 
plaintiff 1 to recover the sum is now dis¬ 
puted. The question of interest between 
the date of the plaint and the decree 
is a matter in the discretion of the 
Court, and the Subordinate Judge o.l- 
lowed 6 per cent. It is not quite cleai 
that if he had been given the tavanai 
rate of interest which fluctuates, he 
would have got very much more than 
8 or per cent. Interest has been 
given at 6 per cent on the principal and 
interest due at the date of the plaint 
and a large portion of Es. 37,000 repre¬ 
sents accrued interest. In these cir¬ 
cumstances we do not think that there 
is any ground for interfering with the 
discretion of the Subordinate Judge 
who gave 6 per cent on the total of 

Es. 37.000. ^ , 

Then as regards the claim for a third 

share in the sale-proceeds of lands, the 
amount got by defendant 7 was Es. 780 
and it^is.admitted by his advocate here 
that Es. 390 would be the proper 
amount and not Es. 260. The decree 
will be modified by making defendant 6 
pay Es. 390 instead of Es. 260. This 
disposes of all the contentions raised. 

The result is Appeal No. 407 will be 
dismissed with costs. As regards Ap¬ 
peal No. 212 the decree will be modified 
by stating that the amounts of Es. 3,000 
and Es. 390 with interest would, in the 
first instance, be recoverable from de¬ 
fendant 6 out of the joint family proper¬ 
ties of the said defendant and that the 
portion not recovered will be made 
recoverable from defendant 1. Each 
parby will beanhis own costs# Appo^l 
No. 257 is dismissed with cost, one set 
given to defendants 1, 6 and 7 to be 
apportioned in proportion to the amounts 
in respect of which they are interested 
in the appeal. 

Plaintiff 1 was the legatee under 
the 'SVill. Plaintiff 1 was not born 
then. Plaintiff 1 himself was about 
four years old at the date of the Will. 
Plaintiff 2 was 'added to present any 
objection as to non-joinder. The decree 
refers to “ plaintiff ” which evidently 
means plaintiff 1. 

The decree w’ill therefore specify 
that the amounts will be payable to 
plaintiff 1. 


In the view we have taken in the 
main judgment no orders are necessary 
in the Letters Patent Appeal No. 308 
of 1926. 

PR.S./v.B. Order accordinrjlu- 
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Coutts-Trotter, C. J., and 
Anantakrishna Ayyar, j. 

G. Martirosi —Appellant. 


V. 


A. K. C. T. Suhranianiavi Chettia) ' 
Eospondent. 

Original Side Appeal No. 70 of 1928, 
Decided on 14bb January' 1929, from 
judgment of Waller, J., D/- 17th April 

1923 . 

(a) ArbUration Act, S, 14-Ufnpire re- 
qulred to ascertain damages on ban* of 
future profits that would have accrued if 
breach of contract had not occurred—He 
stating that there were no material to ar¬ 
rive at his estimate but passing award hav¬ 
ing considered all circumstances—Award 
was not bad on the face of it. 

An umpire who had to ascertain the amount 
of damages on the basis of future profits that 
would have accrued if a breach of contract had 
not been committed, stated that there were no 
sufficient materials before him from which ,to 
arrive at his estimate, but passed his award 
duly considering all the circumstances placed 
before him. 


Held : that there was nothing to show that 
tho arbitrator misconducted himself m any 
way in the sense that bis award was bad on 
the face of it and so the Court had no jurisdic¬ 
tion to set it aside. 1” ^ 

(b) Arbilration Act. S. 14—Juriidiction 
of Court to review award* i» very narrow. 

Anantakrishna Aijyar, /.-The jurisdiction 
of Courts to review awards passed oy umpires 
is not the jurisdiction of a Court of appeal 
while reviewing the decisions of inferior 
It is much narrower. \.P 726 D 


K. S. Jayaramd Iyer and C. B. Raja- 
gopalachariar~'ioT Appellant. 

M. S. Venlcatarama Iyer and S. Naga- 
raja Iyer —for Eespondent. 

Coutts-Trotter. C. J.-This ia an 
appeal from the decision of Waller. J., 
setting aside an award in favour af 
Mr. Martirosi in an arbitration between 
him and the firm of A. K. C. T. Subra- 
maoiamCbettiar. This litigation has 
had a long history, but it is not neces¬ 
sary for me to allude to more than the 
main features of it. These parties en; 
tered into a contract and that contract 
contained an arbitration clause and in 
due course they quarrelled in the year 
after the agreement or less than a year 
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after tlie agreement ami that duly came 
before two p-rbitrabors, Mr. Martandam 
for Rubramaniam Cliobti and Mr. Moca 
for Mr. Marfciro^i. They disagreed as 
one would expect and Mr. Vaz, a Barris¬ 
ter and a practitioner in this Court was 
appointed umpire. That was on 17th 
.4pril L924. The first award made by 
Mr. Vaz was set aside by Kumaraswami 
Sastri, J., on the ground that one party 
to the arbitration, A. K. C. T. Subra- 
maniam Chetti was not heard and he 
remitted it to Mr. Vaz to issue another 
award. Unfortunately that award 
which was promulgated on 2nd August 
1925, was promulgated out of the time 
extended by Kumaraswami Sastri, J’s. 
order. 

The umpire Mr. Vaz then asked 
for an extension of time. The learned 
Judge before whom it came, V. V. 
Srinivasa Aiyangar, J. took the view 
that he had no jurisdiction to extend 
the time. The matter ultimately came 
before a Pull Bench and they held—and 
it is binding on us of course—that 
there was jurisdiction to extend the 
time and we 'accordingly extended the 
time and the case was sent back ; and 
in his first award on the extension, Mr, 
Vaz awarded Mr. Martirosi damages 
under two heads, Rs. 15,000 for what is 
now agreed was really damages for 
deceit and Rs. 5,000 as to which no 
question arises here. Beasley, J., held 
that the damages for deceit in the pro¬ 
curing of the contract and so forth was 
not within the submission to the arbi¬ 
trators and set aside that part of the 
award but he remitted it to the umpire 
to find what, if any, damages were due 
to Mr. Martirosi on the footing, and 
strictly on the footing of a breach 
of the contract after it had bien 
brought to birth. Mr. Vaz, purporting 
at any rate to base himself on that 
footing, gave Mr. Martirosi Rs. 15,000 
as and for damages for breach of con¬ 
tract ; and his award Is before us. That 
award was objected to on the ground 
■that it was bad on the face ‘of it and to 
that objection Waller, J., has given 
effect and has set aside the award and 
sent it back again. I am just going to 
read a few passages from Waller, J’s., 
judgment and then I will go back to the 
award of Mr. Vaz and see how far in 
■•my judgment the actual award warrants 
-the cnticizm of the learned Judge. It 


is a feature that one cannot overlook 
that Mr. Vaz undoubtedly awarded 
exactly the same sum on the correct 
basis as he had awarded on the old and 
wrong basis of damages for deceit. The 
learned Judge cites a sentence from the 
award, and, taking it in isolation, no 
doubt it is capable, to say the least, of 
misconstruction and what the learned 
Judge says is this: He quotes the sen¬ 
tence to which I am going to refer and 
says : 

" Moreover, what is the I 088 of profitB re¬ 
ferred to ? Is it the loss of future profits for 
estimating which there were admittedly no 
materials? (I will come back to that in a 
moment) or is it the loss of profits which 
might have ensued had Martirosi not left the 
Indo'Italian firm. I have come to the ooa- 
elusion that the award cannot be snstained, 
When damages are given for a breach of 
contract they must be estimated on some com¬ 
prehensible basis. Here it is not olear on 
what basis they Lave been estimated, ^has 
it seems to me, the arbitrator has done is to 
dress up in another form, not at all ooovinc* 
ing from his previous award of exemplary 
damages founded on a quite different oaose of 
action. As 1 have already stated Ido not 
think I am disentitled from referring to the 
award, that is, the former award." 

I 306 no warrant in the present award 
for supposing that the umpire was not 
perfectly well aware that he proceeded 
before on a wrong basis and that he 
had a mandate from this Court to pro¬ 
ceed thereafter on a different basis. 
Now I am coming to the award itself 
to see how far I think that these criti* 
cizms are justifiable. I will first read 
from the early part of the award : 

“ My aonolu6ioi..9 are that Sivam fail®^ 
to supply the necessary capital; (2) to opon » 
banking aooount which he was bound to do t 
(3) that he deprived Martirosi of the 
meat of the business and assumed it bimson , 
and (4) that he worked against the interests of 
the South Indian and Continental Trading 
Company (that is the matter with which we 
are ooncerned) and thus forced, a dissolution 
on Martirosi. There can be no question, there* 
fore, that there was a breach of contract on 
the part of Sivam (be was the agent of the res¬ 
pondent) for which his principal is responsi* 
ble." 

I do not think anybody would have 
the hardihood to say that there was do 
ample material before the umpire on 
which he could come to that conclusion. 
He goes on : 

“ The next question is that damages Marti* 
rosi is entitled to for the breach of oontracs. 
Mr. Bajamanickkam contends that I onghtte 
take the estimated profits for three yea*® 
the amount of dimages to be awarded to Mar* 
tirosi." 
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might ha”ve been right or that might 

have been wrong as a reasonable basis. 

But the learned umpire rejects it and 

he savs this and it is this sentence 

which'has given rise to the whole of 

this trouble : , 

" There ato no materials before mo from 

which to arrive at this estimate except the 
statements of Sivam and Martirosi, each claim¬ 
ing damages against the other of several thou¬ 
sands of rupees bub in both cases on pure 
speculation without any details as to how 
those figures ate arrived at.” 

It must be remembered that what the 
umpire had to come to some conclusion 
about was not the ascertainment of 
special damages arising out of a contract 
which was over and done with. The 
breach being an anticipatory breach, 
he had to come to a conclusion as to 
what, had the breach not occurred, 
would have been likely to result to 
Martirosi in the way of profit. Every- 
body knows that neither a jury nor an 
arbitrator can expect to have ^exact 
materials on such a subject as tha«. 15ut 
when I come to the portion of the 
award where the umpire says what his 
own procedure was. it seems to me 
quite clear that all that that sentence 

means is this : 

“ I cannot pretend to get an exact figure. I 
do not accept either Sivara'a or Martirosi a 
atbompt bo give an exact figure because the 
thing is nob possible,” 

and very wisely if I may say that, he 
was left to form a general impression as 
best as he could as to wha was the 
probable and reasonable loss likely to 
result. What he says is this : 

” I have come to the conclusion that, if the 
SuBineaa of the South Indian and Continental 
Trading Company had been carried in .jomph- 
™ with the terms of the agreement, it would 

have been a profitable business. 

Why should he come to that conclu¬ 
sion ? Ho gives a reason for it : 

"That Sivam knew it to be so there can ba 

no doubt as his attempt to 

ucss for the benefit of hia own firm, Madras 

Coal and General Agenoy, shows i 

had been no breach of the 
i-nni neither the severance with the Indo Iba 
fi,n time Boent In working the South 

radian would have involved him in that loss. 

roTd’rir^o. proat. ‘o 

Th. sstent of the > 0 “ ‘J . 

What does that mean ? 1 nave gos 

r.- 

'.S S.S11 “KS. 


ing so and in tbe absence of any possibility uot 
merely of any ovidenco but any possibility of 
any evidence toading to fix any figiito with 
an exactitude, I shall not be giving any more 
than Mr. Martirosi must necessarily have lost 
by giving him Rs. 15,000.” 

Why an arbitrator should not say 
that passes my comprehension. The 
very point of an arbitration of this 
kind is that you absolve the arbitrator 
from exact rules of evidence and 
rules of law and leave him as a busi¬ 
ness affair to make the best he can and 
that is what he has done. He is not a 
business man, it is quite true he is a 
gentleman practising at the Bar but he 
must know something about the condi-, 
tions of trade in Madras and I havej 
nob the slightest doubt that during fchei 
course of the arbitration considerations^ 
of that general kind were put before 
him. In my opinion there is nothing 
bo show that he misconducted himself 
in any way in the sense that his award 
is bad on the face of it. It seems to 
me a perfectly good 'award based on 
such material as was available and he 
might very easily, I should have ima¬ 
gined, awarded a very much larger sum 
than he did on the new basis. In my 
opinion this appeal succeeds and the 
order of the learned Judge must be'dis- 
charged. 

Anantakrishna Ayyar, J.—I agree, 

bub as we are differing from the judg¬ 
ment of the learned Judge .and as the 
subject-matter of the appeal is about 
Rs. 15,000, I think it right that I 
should state in my own words the rea¬ 
sons which induce me to hold that the 
learned Judge’s view is not correct. In 
matters of arbitration (I speak with 
reference to the facts of the present 
case) it is clear that under S. 14, Arbi¬ 
tration Act. the award passed by an 
arbitrator or an umpire could not be 
set aside except for misconduct and 
what is legal misconduct which would 
losbify the setting asside of_ an award 
by an arbitrator or an umpire is now 
settled. In the present case, un ess we 
hold that an objection to the legality 
of the award is apparent on the face of 
it, this award could not be set aside by 

the Ooutb. 

The dispute between the parties was 
referred to two arbitrators who subse¬ 
quently agreed in appointing an um¬ 
pire Mr. Vaz., the umpire, no doubt 
refers in his present award bo his pre^ 
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vious awaid. Bub, as I read his award, 
ho refers to his previous award only to 
avoid the erroneous aspect from which 
h-viewed the matter in the first in¬ 
stance. The three main questions that 
he had to decide were : (1) Was there 
a breach of contract by the defendant 
(2} Did the broach result in any 
loss to Mr. Mai'tirosi, and (3) if so, 
what is the exact amount of damages ? 
Reading this award, it is absolutely 
clear that his conclusions as regards 
the first point could not at all be im¬ 
pugned. In fact, as I understood 
the argument of tho learned counsel 
for the respondent, I did not under¬ 
stand him to impugn the first finding, 
namely, that there was a breach of con¬ 
tract by the respondent. The learned 
umpire says ; 

“•There can be no question, therefore, that 
there was a breach of contract on the part 
of Sivam for which bis principal is responsi* 
ble, Then he goes into the question of 
damages, but before finding what the exact 
amount of damages that should be awarded 
to Mr. Martirosl, is, he considers the question 
whether the breaoh of ocntcact resulted in any 
loss to'Martirosi. He says I have come to 
the conclusion that, if tht, business of the 
South Indian bad been carried on in com¬ 
pliance with the terms of the agreement, it 
would have boon profitable business. ” 

He menbioDS some reasons which in¬ 
duced him to come to that conclusion 
and finally, the exact question is 
answered by him that the result of the 
breach was that Martirosi lost a pro¬ 
fitable business. The last question he 
had to decide was as regards the exact 
amount of damages that should be 
awarded. In considering'that question 
the learned umpire refers to S. 73, 
Contract Act, which enacts, that in 
such oases the amount of damages to 
be awarded is that ’which naturally 
arose in the usual course of things to 
the plaintiff as the result of the breaoh 
of contract by the defendant. So far 
I am not able to see any law or any 
mistake of law, apparent on the .face 
of the award which could be taken to 
have vitiated the award of the learned 
arbitrator. No doubt, as usually hap¬ 
pens in such cases in this case also 
there was a lob of difficulty -in assess- 
ing the exact amount of damages. If 
this matter had come to Court, I dare- 
say the Court also would have ex¬ 
perienced equal if not greater •difficulty 
lin assessing the exact amount of 


damages, but fortunately the umpire 
is. in this case, in a better position than 
the Court. He’ is nob bound by the 
stringent provisions of the Evidence 
Act, because S. 1 of that Act says pro¬ 
ceedings before an arbitrator are not 
governed by the Act. There is also the 
further fact that, having regard to the 
contingency that in case damages have 
to be assessed, materials may not be 
such as would be deemed satisfactory 
if the matter had bo be decided by 
Courts of law, the parties, as I take it, 
wisely thought that this was pre¬ 
eminently a matter which should 
settled by an umpire. The umpire 
taken into account various considera¬ 
tions which were placed before him. 
He refers to the fact that if he entirely 
relied upon the statements of one side 
the amount of damages to 'be awarded 
would be very large and as he says, 
one side claimed several thousands 
of rupees. 

Having found that there . was 
this breach and having also found 
that Martirosi had sustained damages, 
he would have been entirely within 
his rights if he had accepted the figures 
mentioned by the plaintiff and given 
damages accordingly. Bub he discussed 
the question more carefully and came 
to the conclusion that the amount of 
Rs. 15,000 was the proper amount. N? 
doubt it so happens that this was the 
exact amount at which he arrived in 
the prior award, approaching the ques¬ 
tion from another standpoint, but bfl 
now approached the question from ® 
new and correct standpoint (the pi®* 
vious award nob being binding ou 
body and having been set aside), 
exact nature of the jurisdiction of the 
Court with reference to awards passed 
by umpires was very clearly discussed 
before us. It is not the jurisdiction ol 
a Court of appeal while reviewing the 
decision of an inferior Court. Having 
regard to the .very limited jurisdiction 
which Courts have to review awards 
passed by arbitrators or umpire®* 1 
think that the award in this particular 
case could not be said to be legally^®' 
sustainable in the sense that objection 
to the legality of the award is apparent 
on the face of it. With all respect to 
the learned Judge,.! think that_ the 
objections raised against the validity 
of tho award are nob maintainable and 
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-that this portion also of the award 
should be upheld. I agree in the order 
as to costs passed by the learned Chief 
Justice. 

p.R.S./s.N. Order discharged. 
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Venkatasubba Bao and Madha- 
VAN NaIR, JJ. 

Naachappa Koitndan and others 
^Defendants—Appellants. 

V. 

Vatasari Ittichathara ^lannadiar^ 

Plaintiff—Eespondent. 

Letters Patent Appeals Nos, 255 to 
258 of 1925, Decided on dth September 
1929, against judgment of Phillips, 
J., reported in A. I. R. 1927 Mad. 47. 

« Interest Act — Improvement lease, 
under which waste lands were to be culti¬ 
vated gradually, granted—‘Tenant agreeing 
to pay rent when lands would be assessed 
to revenue till when no rent was payable — 
Lessor’s suit for arrears of rent being de¬ 
creed, he claiming interest on arrears—In- 
could not be allowed under Rent Act 
for sum payable was ‘not certain nor time 
at which it was payable was certain. 
Interest could not be given on equitable 
grounds under proviso to Interest Act for 
that covers only cases in which interest al¬ 
lowed prior to passing of Interest Act, when 
no interest was payable for detention of 
ordinary debt—Nor could interest be gran¬ 
ted by way of damages under Contract Act, 
S. 73, Illui. (n). 

By a written instrument, a person made a 
lease of his waste lands. The lease was an 
improvement-leise under which the lands 
were to be gradually brought under cultivation 
and until they were so brought under culti¬ 
vation nothing was to be payable either to the 
Governmoafe or to the jsaini. The teiiaot 
agreed to pay rent at a certain rats from the 
-time lands would be assessed to Government 
revenue. The landlord brought his suit to 
•recoVQt arroars of rsot on ths basis of this 16.^89 
a nd his suit was decreed Ho also claimed 
interest on the arrears of rant decreed to him. 

Held: that interest would not be payable 
-under the Interest Act. For interest to ba pay¬ 
able under the Act two conditions must be 
satisfied: U) a certain sum must bi payable, 
and (2) this sum must be payable at a certain 
time under the contract. But both of these 
certainties ate absent in the present contract 
and so no interest could ba granted; A. I. R. 
1929 P. C. 185 and 7 M. I. A. 2S3,Po».; 26 Cal. 
955 not Appr.; Fooks v. Horner, (1898) 2 Ch. 
188 Disf.; {Other English eases considered). 

Held farther: that interest would not be 
allowed on general equitable grounds under 
' -the proviso to Interest Act, because that pro¬ 
viso saves only those oases m which mterest 
was allowed before the passing of the Aet, • It is 
only in those oases in which Courts of equity 
-would ordinarily award interest that ^ur>,8 
of India having the powers both of the Ujurts 


of equity nud of law award .interest ou c-quit- 
nblo grounds. \.s there is no warrant for say¬ 
ing that prior to the Interest Act, int-erost; was 
awarded for detention of ordinary deists, no in¬ 
terest could bo allowed in this case also: Miller 
V. Barloio 3 P. C. 733. Dist.] A. I. R. 1929 
P. C. 18>, Rcl oil.; 4-i Mad. GOl; .-1. J. R. 1922 
Mad. 55; A. I. li. 1925 Mad. 4i’. and .1. I. R. 
1927 Mad. .59, not Appr.\ {Olher ca>is also 
considfred). 

Held further: that no interest could also be 
granted under S. 73 re-vd with Illus.(n) beeause 
Ulus, (q) does not entitle one for interest by 
way of damages whore interest is no: allow¬ 
ed by the Interest Act or any otliT rule 
of law. It merely states that if a contract 
to pay a sum of money is broken, nothing 
but interest up to the date of payment can 
be claimed'as damages provided such interest 
can be claimed under the Interest Act or any 
other rule of law; 29 Mad. 481, Full.: 28 Cal. 
955; 45 I. C. 667; 31 Bom. 354 and 13 All. 240, 
not Foil: {Other cases considered). 

(b) Ifiteresl Act, Proviso—Rent charged on 
land—No words allowing interest in instru¬ 
ment creating charge—Interest on arrears 
of rent can be granted. 

Where rent is charged on land, interest can 
be granted on the arrears of rent on equitable 
grounds although there are no words allowing 
interest in the instrument creating charge: 
Saiilee v. Bracks, (1903) 1 Ch. 1S1,-Foil. 

J-* 723 C. 2] 

B. Sita*rama Rao aad P. S. Nara- 
yana Sxoarni Iyer —for Appellants. 

T. R. Venkatarama Sastri and T. B. 
Balagopalam —for Respondent. 

Venkatasubba Rao, J. —This is a 
Letters Patent appeal from the judgment 
of Phillips, J. The question raised is 
whether the defendants are liable to pay 
interest on the rent due by them under a 
written lease. The learned Judge has 
held that the Interest Act (Act 32, 1839) 
is nob applicable, but that interest is 
nevertheless payable on general equit¬ 
able grounds. The case has been argued 
fully on both sides and numerous 
authorities have been cited. To my 
mini the case presents no difficulty, 
although the state of the law is not 
satisfactory, and I shall briefly deal 
with the point, raised without burden¬ 
ing my judgment with needless cita¬ 
tion of cases. , f. 

The effect of the .lease deed is thus 

stated in the judgment of Phillips, J.: 

** 16 is cle»r from the terms of the dooument 
tb&t the payment of rent to the plsiutiff is to 
commence as soon as the lands are assessed. 
The lease is an improvement lease under which 
the lands are to be gradually brought under 
cnltivation and until they are so brought 
under cultivation nothing would be -p-iyable 
either to the Government or to the jenmi." 

Again the learned Judge refers to a 
clause in the lease: 
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■‘•under whi^h fcli-"* tenant Agrees? to piy, from 
the vear in which Gov-.-rnmoat revooiio is paid, 
rent at the rate of three-fourths of a para for 
cue para seed area." 

Ifc is not disputed that these passages 
correctly represent the effect of the 
document. The question then arises : 
Does the Interest Act apply? I leave out 
the words which arc not relevant for 
the present purpose and reproduce that 
part of the Act with which we are 
concerned; 

“ Ifc is. therefore, hereby enacted that, upon 
all debts or sums cert.ain. payable at a cer¬ 
tain time, the Court; before which such 
debts or sums may he recovered may, if it 
shall think fit, allow interest to the creditor 
at a rate not exceeding the current rate of in¬ 
terest from the time when such debts or sums 
certain were payable, if such debts or sums be 
payahl- by virtue of some written instrument 
at a e.rtain time, provided that interest shall 
be piyabld in all cases in which it is now pay¬ 
able bv law.” 

% 

The question then is: Is the sum cer¬ 
tain and is the time certain ? Mr. Ven- 
katarama Sastriar has contended that 
under the instrument, both the sum and 
the time should in the eye of the law^be 
deemed to be certain. This soontention 
cannot prevail in view of the authori¬ 
ties by which we are bound. In fact 
the argument of the learned advocate is 
precisely that which was adopted in the 
casu of Duncombe v. Brighton Club and 
Norfolk Hotel Co. (1). A different view 
bad been taken by the Exchequer Cham¬ 
ber in the earlier case of Merchant Shi})- 
ping Co. v. Armitage (2). In the last men- 
tioned case, the Court came to the con¬ 
clusion : 

“that where a sum of money was payable under 
a oharterparty after the right delivery of the 
cargo, in cash two months after the date of 
the ship’s report inwards at the custom house, 
although the time was ascertained and became 
settled by the event, the money was not pay¬ 
able at a “time certain" within the meaninc of 
the statute.” 

In the former case, the majority of 
the Court came to the conclusion : 

“that although you had not the sum ortho 
time actually mentioned in the written instru¬ 
ment, yet if the written instrument contained 
provisions which on the happening of an event 
rendered the time or the sum certain, that was 
sufficient within the meaning of the statute, 
and interest oould be allowed.” 

Ifc is in fche words of Lord Herschell, 
fchat I have sfcafced above fche effect; of 
fche fcwo decisions fco which I have re¬ 
ferred ; see London, Chatham and Dover 

(1) [ISTSfib Q.B. 371=44 L.J. Q.B. 216=23 
W.R. 795=82 L.T. 863. 

(•2) ri874] 9 Q.B. 99=43 L.J, Q.B. 24=29 L 
T. 809, 


Railway Co. v. South Eastern Railway 
Co. (3) ab 435. Having quoted these 
cases, the learned Lord, though disposed 
fco treat the Armitage case (2) as of 
greater weight, refuses to express any 
decided opinion as fco which of these 
views is the correct one. Lord Morris 
feels no doubt that fche law is correctly- 
stated in fche Armitage case (2), see p. 
442. But Lord Shand observes that fche 
Buncombe case (l) appeals more forcibly 
to his mind than the other case. We 
are not concerned with this conflict, for 
the Indian Courts are bound by fche law 
settled beyond doubt, by two Privy 
Council cases, one of them being a very 
recent one. In Maine Electric Power Go. 

V. Hart (4). (a case the facts of whiob 
closely resemble the facts before ns), 
fche following passage contains a very 

clear statement of the law; 

“Ifc is further to be observed that inJaggO’ 
inohan Ghose v. Manickchund (o), their Lord- 
ship?' Board held under an Indian Statute (Act 
No. 32 of 1839} -identical in terms with the re¬ 
levant section of Lord Tenterden’s Act that a 
sum cerfcain is not payable by the written in¬ 
strument at a time certain, if -its payment is 
contingent upon events which may never hap¬ 
pen and the amount p.ayable is capable of as¬ 
certainment only if and when those events- 
happen and tbo time for the happening of 
those events, if they ever do happso, bo 
indefinitely postponed.” 

Judged by this test, in the present 
case, neither the sum nor the time 
certain. 

Folks V. Horner (6) is not inconsistenfr 
with this principle, for fche confcingenoy 
there mentioned was the death of a car- . 
tain person and : 

“death is not a contingent event—it io*®®** 
tainty which must happen to all.” 

The sum was there payable wibhij* 
six calendar months after fche testator®' 
ddOQ&SO * 

“ A covenant to pay within six 
months after death is a covenant to pay onto 
last day of the six months.” ^ 

This case does not, therefore, helpl^'^ 
Venkafcarama Sastri. It is difficult tO' 
reconcile Soorja Narain v. Pratap 
rain (7) with the decision of the Trivy 
Council. In that case a specified su®. 
was agreed fco be paid in the event o 
counsel being engaged. The learno^ 

(3) [1893] A.O. 429=58 J.P. 36=69 L.T. 63T 
=68 L.J* Ob* 93i ^ m f\\ 

4) A.IR. 1929 P.0.185=119*1.0. 616^^ 

5) ri857-59] 7 M.I.A. 268=4 W.R. 8 (P.OI. 

6J [1896] 2 0b. 188=44 W.R. 656=65 b.**- 

Ch. 694=74 L.T. 686. 

(7) [1899] 26 Cal.'955. 
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Judges treated the time of payment as 
being certain, a view opposed to that 
taken in the two decisions of the Judi¬ 
cial Committee. 1 agree with Phillips, 
J., that a case has nob aris'jn which 
gives the Court jurisdiction to allow 
interest under the Act. 


The question then arises: Are the de¬ 
fendants liable for interest independent¬ 
ly of the Act ? In other words : Is in¬ 
terest payable under the proviso above 
quoted, which says : 



“iDterefiti shall ba payable in all cases iu which 
it is now payable by law ?" 

Before Lord Tenterden’s Act interest 
was payable at common law and in 
equity in certain cases. The object of 
that Act was to make the law more 
liberal by statute in regard to the grant¬ 
ing of interest ; see the judgment of 
Lord Watson luLondon,Chatham and Do¬ 
ver Raihcay Co. v. South Eastern Rail¬ 
way Co. (3). To carry out this object a 
proviso was added leaving untouched 
those cases in which there was already 
a right to interest when the Act 
was passed. The Indian Act, as its 
preamble shows, reproduces for this 
country the terms of Lord Tenterden’s 
Act. What then are the cases which 
are saved by the proviso ? Lord Lindley 
in his judgment in London, Chatham & 
Dover Co. v. SoiUh Eastern Railway Co. 
(8) attempts bo state in what cases be¬ 
fore the Act interest was granted first 
at common law and secondly in equity. 
The judgment does nob of course pro¬ 
fess to be exhaustive on the point, but 
the leading considerations are set forth 
in some detail. The learned Lord 
Justice refers to cases where a plaintiff 
for asserting his legal rights had to in¬ 
voke the posvers of the Court of Chancery 
and points out that that Court generally 
followed the law in dealing with legal 
claims. Such cases are those dealt with 
under the concurrent jurisdiction of the 
Court of equity. Then the Lord 
Justice refers to purely equitable rights 
which fell within the exclusive jurisdic¬ 
tion of that Court. He thus mentions 
instances whore interest was awarded 
before the statute at common law as well 

as in equity. Though, as I have jusb 
stated, the Court of equity followed the 
law in dealing purely with legal claims. 
sometimes in order to preven t jojus^e 

(8) [1892] 1 Oh. 120. 
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applied to sucli claims i linciples such 


as: 

“A Court of eqnity will treat a wrongdoer 
as having done that wbi:h he ought to have 
done." 

This then is the effect of Lord Lind- 
ley’s judgment. Bearing this in mind 
let us examine the contentions now 
advanced. When it is sought to bring 
a case within the proviso, the quest'on 
that really arises is: 

“Would interest have-been granted in sneb a 
case before the Act either at law or in equity?’, 

It is unnecessary to make a complete 
list of instances where interest was so 
awarded. It is sufficient to point out 
that before the Act, in the case of ordi¬ 
nary debts, interest .was not payable at 
common law unless there was an agree¬ 
ment express or it could be implied as 
in tbe'^case of usage: see the judgment 
of Lindley, L. J., at p. 140 and the 
judgment of Bowen, L. J. at i>. 146. 
Vague notions as to what are equitable 
principles have led to some confusion ; 
and a rule may vaguely bo just, but it 
is not necessarily a principle of equity. 
This distinction is most clearly brought 
out in the judgment of Lord Herschell 
in the House of Lords in the case, 
London Chatham & Dover Railway Co. 
V. South Eastern Railway Go. (3), al¬ 
ready cited. The Courts at one time 
granted interest in case of debts on 
general grounds of justice : for example 
in one case Lord Mansfield held that a 

debt carried interest where there was 

“long delay under vexatious and oppressive 
circumstances.'' 

In another case, Best, C. J., observed 

that the jury might give interest: 

“in the shape cf damages for the unjust do- 
tontion of the money.’’ 

This view of the law was not approved 
in later* cases and interest was refused 
in case of debts on any such broad, 
equitable grounds. It was with the ob- 
jeeb of relaxing this law by statute, that 
Lord Tenterden’s Act was passed. Bub 
the new rights created under that Act 
were within very narrow limits-boo 
narrow indeed as is pointed out by Lord 
Herschell for the purposes of justice. 
Lord Shaod similarly regrets that the 
law, as it stands, allows injustice to 


prevail. ... 

I have DOW dealt with the principles 

that guide the Courts in England. Is 

the law of this country different ?, That 

would depend upon what the law was 

before the passing of the Interest Act. 
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Ca 5 C 3 wh 6 r 0 boforo tho Act intorast was 
^raiiteil arc saved by the proviso in 
ouesbion. But there is no warrant for 
saying that the Courts awarded in- 
teiesb on debts on grounds such as 
wove adveitod to by Lord Mansfield and 
Bc.4. C.The subject is fully and 
•clearly dealt with in the judgment of 
Sir John Wallis, C J., in Hajo, of Pittn- 
pur V. B. Pallam Rajii {‘J). The Madras 
cases on which Bhillips, J. relies 
must, witli all respect, Ids held to be 
wrong. The learned Judge also refers 
V. Barlm (LO). That is not a 
case of a debt at all. But as it is 
strongly relied on by him it requires a 
closer examination. That was an action 
for money liad and received. A firm 
was adjudicated insolvent and the 
Ollicial Assignee impeached a certain 
transaction which the insolvent firm 
had with the plaintiff. He then ob¬ 
tained an order from the insolvency 
Court directing the plaintiff to band 
over to him certain goods and moneys. 
They were accordingly handed over. In 
the action that was brought the plain¬ 
tiff complained that the order was 
wrongly made and prayed for a declara¬ 
tion of his rights in the aforesaid goods 
and money. The question was: “Was 
the Official Assignee liable to pay in¬ 
terest ?” The effect of the judgment in 
the suit was that the order of the in¬ 
solvency Court was wrongly made. 

The money having been retained in the 
Official Assignee’s hands by virtue of 
an order which was subsequently revers¬ 
ed, their Lordships held that the plain¬ 
tiff was entitled to interest. The prin¬ 
ciple underlying this decision is further 
elucidated by another judgment delivered 
in the same year by the Privy Council: 
Bodcr V. The Comptoir D’Escompote De 
(il). The question directly arose in 
that case whether on the ‘reversal of a 
judgment, a party is entitled to get in¬ 
terest on the amount that had been re¬ 
covered from him under that wrong 
judgment. It was held that he was. 
These cases give effect to definite and 
well-recognized rules of equity. They 
have never been treated as authorities 
in English Courts for the position that 
interest can be allowed on a debt, on 

(9) A. I. a. 1921 Mad. 76=60 I, 0. 353. 

(101 C1871] 3 P. 0. 733=3 Mo:re P. C. (n.s.) 

127. 

(11) [1871] 8 P. 0. 465. 


what are termed general equitable 
grounds. 

The Privy Council case of Kaina 
Electric Power Co. v. Kart (4), to 
which I had already referred, h 
a decisive authority also on this 
point. The facts there, as I have said, 
are very similar to the facts of the 
present case. Their Lordships after 
disposing of the contention that interest 
was payable under the statute, further, 
held : 

‘Tboro is no pUce in the matter for tba 
cxorciso of equitable jurisdiction and therefore 
no rulo of equity in regard to interest caa 
h-we any application." 

I am therefore clearly cf the opinion 
that under the proviso the plaintiffs 
cannot claim interest on what are 
known as general equitable grounds. 
Lastly, interest is claimed on the ground 
that it may be granted by way of 
damages under S. 73, Contract Act. 
This contention again is one which baa 
been repeatedly overruled. In the 
judgment of the Court of appeal of 
Lindley, L. J..already referred to, it is 
expressly laid down that damages can¬ 
not be granted for non-payment^ of 

debts. The question is directly raised 
by Lord Herschell in the House o 
Lords: can interest be awarded by way 
of damages on the ground of wrongiu 
detention of the debt ? The question 
was, after full discussion, answered m 
the negAtive. S. 73 is merely dwa- 
ratorv of the common law as to damage. 
see Pollock and Mulla’s Commaj 
taries. If the English rule as 
damages has not had the^ effas . 
superseding Lord Tenterdens .a 
regard to interest on debts, whys 
it be assumed that S. 73 , Contrac ’ 

has produced just the contrary resu 

I am not prepared to hold that 
legislature, by adding Ulus. 

S. 73. intended to depart 

law which must treated as na 

been settled beyond doubt. ^ The 
I take is in conformity with ^ 
cases, of which Kamalammdl v. 
Meera Laui‘fliBou.'thert( 12 )may ha ,, 

as typical. I cannot therefore dP 
the contention of Mr. VenkatM*®* 
Sasbri. _ . ■, 

In the result the claim to interes 
disallowed except as regards wn* 

claimed in Q. S. No. 65 of 

(12) [1897] 20 Mad. 481=7 M. L. J. 263. 
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"No, 137 of 1922). In that case a 
•special contention is put forward that 
the rent being charged on land interest 
becomes payable. This is taken to be 
settled law : see Savile v. Dracks (13). 
Collins, M. R. thus observes : 

! *'It seetns to be well established on the 
authorities, and the result of those authorities 
do*es not indeed appear to be disputed, that a 
ICourt of equity has power to give interest, and 
lin point of fact does so where a charge is 
i created on land, although there are no words 
allowing interest in the instrument creating 
the charge (p. 793).” 

Mr. Seetharama Rao has not contested 
this proposition. In 0. S. No. 65 of 1915, 
the judgment of Phillips, J., is aflirmed 
and the appeal is dismissed with costs. 

In the other cases, the learned Judge's 
■judgment is set aside and the appeals 
•are allowed with costs. 

Madhavan Nair, J.—The defendants 
are the appellants. They are lessees 
of the plaintiff holding lands under 
perpetual lease deeds the terms of 
which in respect to material particulars 
are alike in all cases except in Letters 
Patent Appeal No. 255 of 1925 which 
will bo referred to later. Under the 
lease-deed waste lands were leased 
out on condition that rent should be 
paid on ''reclamation ’ as they are made. 
The marupat of the lease in Letters 
'Patent Appeal No. 258 of 1925, Ex. A, 
may be taken as typical to show the 
terms under which the lessees held 
their lands. Its main terms, so far as 
these are relevant for these Letters 

Patent Appeals are as follows : 

” , . the temainiog sthalama . • shall oa 

held and be held as saswatbam fparmanently) 
without surrendering the sama for ever and 
enjoyed by me and my sons and grandsons for 
over and ever in hereditary succession, and a 
pronoitionate pattern (tent) at the rate of o/i 
of a para of paddy for one para of the nadan 
oeed will be paid, by me to you from the year 
in which the assessment is levied from thi 
Government.” 

The suits out of which these Lstters 
Patent Appeals arise were instituted 
by the plaintiff for the recovery of 
arrears of rent together with “interest” 
on the arrears. The District Mnnsif 
gave decrees to the plaintiff for the 
arrears claimed and also for the in- 
terest” on such arrears. On ajjpeal the 
District Judge disallowed the interest 
on the ground that such interest was 
/>io.imablfl under the Interest Ac^ 

■(131 119033 1 Cb. 781=7*2 L. J. Ch. 505=51 
W. B. 612=83 L. T. 510. 


(.4ct 32 of 1839). In the second appeals 
filed by the plaintiff, Phillips, J, though 
he agreed with the District Judge that 
the Interest Act did not apply to these 
cases reversed his decisions and held 
that the plaintiffs were entitled to 
claim interest “on equitable principles." 
The learned Judge relied mainly on 
miller V. Barlow (10) and the decision 
in AMhI Gaffur Rnrlher v. Ilamida 
Bivi Ammal (Li) in support jf his con¬ 
clusion. 

The short question for determination 
in these Letters Patent Appeals is whe¬ 
ther the plaintiff is entitled to claim 
“interest” on the ariears of rent decreed 
to him. The respondent supports the 
judgment of Phillips, J., nob only on the 
ground of “equitable principles” on 
which he has based his decisions but 
also on two alditional grounds, namely, 
that interest can be claimed under the 
“Interest Act” and also under S. 73, 
Contract Act. The appellants argue 
that none of these grounds afford any 
justification for awarding “interest.” 

I shall first deal_ with' the argu- 
ments based upon "equitable princi¬ 
ples.” To understand the operation 
of these principles in relation to 
the law awarding “interest,” it is 
necessary to consider whether they were 
given effect to generally in all cases on 
grounds of equity and good conscience, 
or whether their application was strictly 
limited to any special class of eases. At 
common law in England interest was 
nob payable on debts unless by agree¬ 
ment or by mercantile usage nor could 
damages be given for non-payment of 
such debts. The law in this respect 
was altered by 3 and 4*Willian3, Chap. 42 
{w’hich corresponds to the Interest Act 
32 of 1839). In London, Chatham & 
Dover Railwaj/ Co. v. South Eastern 
Bai'u-ay Co. (8), the leading decision on 
the subject, the law was thus stated by 
Ij* J*i ftb p» 140* 

“aa was settled by Et^ns 

V. Seragent {15). Page v. Newman '16). 

V. Weston (17). that at common law mteroBt 
was not payable on ordinary debts unless by 
aeteemeat or by mercantile usage nor could 
damages b 3 given for non-payment of such 
debts. The law in this respeot was altarert by 

(14) '^i91 42 Mad. 661=52 I. 0. 605. 

(15) [18233 2 8. (to. 348=S D. & R. 613=2 
Xj.J. (0. S.) K. B. 33. 

(16) [18*29] 9 B. A C. 378=7 L. J. (0. 8.) K. B. 
267=4 M. & Ry. 305. 

(17) [1830] 6 Bing 709=4 M. & P. 689=8 L. 3. 
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Z an'l 4. AVilliitm 4, 42.Except a<! 

alt/rcfl iiy the Act 3 aii't 4, William 4, Chap. 42. 
Ihe ol3 law as to interest rem.iins the same.” 
(p. 142). 

This decision was aOirmed liy the 
House of Loyds in L<'’ndon, Chnfham k 
T)i>r('r linihtay Co. v. South Eautern 
Jiailvnij Co. (3). According to this de¬ 
cision, under the English law ‘ interest" 
]9 not payable on debts nor could 
damages be given except in three cases: 

(l) Where there is an agreement to pay 
interest; (2) where it is payable under 
the mercantile usage: and (•]) where it 
is payable under the “statute". To this 
may be added a fourth case: certain 
other actions in which also Courts of 
common law gave interest by way of 
damages, as for example, for breach of 
contract to give a bill of exchange, 
which, if given, would carry interest: 
see the judgment of Key, L. J., at 
p. 151. Before the Judicature Act 
some cases in connexion with debts etc., 
^Yhore the question of “interest” was in¬ 
volved, ordinarily triable in Courts of 
common law, were tried in the Court 
of Chancery as the plaintilT’s right in 
such cases could not bo enforced at law 
owing to the defective legal maciiinevy. 
“The Court of Chancery followed the 
law in dealing with legal claims.” In 
cases of purely equitable demands, for 
instance, in suits against trustees who 
misapplied trust moneys and in suits 
for equitable waste, the Court of Chan¬ 
cery usually decreed interest; see the 
observations of Lord Lindley at p. 142. 
The cases in which interest is payable 
by the rules of equity are thus des- 
cribed in Halsbury's Laws of England. 
Vol. 21, p. 40: 

(1) Money obtained by fraud and retained by 
fraud can recovered with intoreet. 

(2) Interest may also bo recovered in equity 
in some cases where a particular relationship 
exists between the creditoi and the debtor, such 
as mortgagor and mortgagee, obligor and 
obligee on a bond, executor and beneficiary, 
principal and agent, principal and surety, 
trustee and cesti que trust, vendor and pur¬ 
chaser, or in the case of arrears and annuities. ~ 

(3) Where a person who is an officer of the 
Court, such as a sheriff, a solicitor or a re¬ 
ceiver wrongfully withholds money vrhich be 
has obtained in the course of legal proceedings, 
he may he ordered to pay it with interest. 

So, unless a claim for “interest” on 
debts” fell within any one of the above 
seven cases—assuming that the classi. 
fication is exhaustive, for itJs possible 
that further research may disclose more 
cases in “ equity ’’—including in this 


number the four cases under “the com¬ 
mon law” already mentioned, interest 
was not awarded under English law. 
No authority has been cited to show 
that the abolition of the distinction bet¬ 
ween Courts of common law and equity 
and their fusion by the Judicature Act 
resulted in enlarging the scope of ca’ses 
in which interest could be claimed on 
debts or in increasing the power of 
Courts in awarding “interest.” As a re¬ 
sult of the fusion the same Court was 
enabled to deal with “legal” a9^Yella5 
“equitable claims” and to award interest 
on “equitable principles” as well. The 
same Court being a Court of law and 
equity recognized not only “legal”claims 
to interest but also gave effect to such 
“equitable” constructions as would be 
recognized in Courts of equity only. 

As regards a party’s claim to interest, 
apart from the Interest Act, the law in 
India may be taken to be the same as in 
England: see Kamalamnal v. Peeru 
Meero Levvai Rowiher (12), Juggomohun 
Ghose V. Kaisreechtind (18). I shall now 
consider bow far the principles referred 
bo above and given effect to by English 

Courts have been followed in the deci¬ 
sions of this Court. As numerous cases 
were discussed in detail before us and 
as the case was very fully argued by 
both sides, a consideration of the case- 
law at some length becomes necessary. 

From 1863, that is Kisara BuBurnmo 
Bao V. Cripati Viyana Dihshatidu 
onwards, the decisions of our Cour 
proceeded on the view that iDier- 
est not payable under the 
the contract could only be paid 
the Act or as being in accordance 
the usage as to the particular 
of instruments: see Famafflfliw® 
Peeru Meera Levvai Bowther I • 
Suhramania Iyer v. Subramanta V 

(20) , Gopalaswami Ghetiiar v. 

(21) and Najiu Hair v. 
Nambudripad (22). In 1919 m 
Gaffur Rowtker v. Hamidas Bivi Aw 
(14) Ayling and Sesbagiri ly®^* V 
for the first time held that the Inter 
Act is not exhaustive of all cases 
interest is allowed and that 

cases where payment of interest is _ 

(18) [1861-63] 9 M. I. A. 260 (P. C.). 

(19) 1 M. H. C. E. 869. , 

(20) [1903] 31 Mad. 250=18 M. h. i- 

(21) [19J0] 51. 0. 817. 

(22) [1915] 29 I. 0. 886. 
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justifiod under bhe Inberesti Act interesh 
maybe allowed on ‘equibablo prin:!- 
nles’. In so doing they mainly relied 

* - •• * Ty M /ys til 


upon the decision in Miller v. Bar.ow 
<10) in which the Judicial Committee 
pointed out that Indian Courts are 
Courts both of law and equity and that 
they can award as damages ‘interest’ on 
equitable grounds. They also referred 
to the decisions of the Privy Council in 
Hurropersaud Roy v, Pcrsdud 

Boy (23), EfamiVa Bibi v. Zubai De 
Bibi (2i), and Ahmed Uusaji Salaji v., 
Hashtm Ebrahim Salaji (25), and also 
.to some decisions of other High Courts 
in which interest was allowed apart 
tfrom the Act. 

Though Seshagiri Aiyar, J.. who 
delivered the judgment in Abdul 
Eowther v. Eamida Bioi Ammal (14; 
expressed this view, it may bo noticed 
that it is nob consistent with the 
view in Nanu Eair v. A^hlamoortht 
Nambudripad (22) to whi.h he was a 
party and also with the subsequent 
decision in Rajdh of Pittcipur v. Ba • 
lapragada Pallamraju (9) bo which 
also he was a party. In that case 
Sir John, Wallis, C. J., followed the 
prior decisions of this Court and d^- 
iinod to award interest apart from the 
provisions of the Act. The ^ learnod 
Judge distinguished the case in Abdul 
Gaffur Bowther v. Ilamtda Bivi Amvial 
(11) by pointing out that that was nob 

a case of a contract and also observed 

in the course of his judgment that cases 
in which interest was allowed by the 
Privy Council in the absence of a con- 
tract and independently of the Acg 
must be regarded as cases coming with- 
in the proviso bo the Act saving cases 
in which interest was payable by law 
when the Act was passed, beshagiri 
Iyer, J., who delivered a separate judg¬ 
ment agreed with the conclusion ar¬ 
rived at by the learned Chief Justice 
■and pointed out that he and the other 
learned Judge in Abdul Gaffur Bowther 
V Hamida Bivi Ammal ^ (14) did not 
differ from the prior decisions of this 
Court. The view that interest might 
bo awarded apart from the Act 0° 

(28) C1877T3 Cal. 0.51 = 5 1. A. 31 - J Sar- 

702(P.O.). ^ or T r ft7 := 43 

(24) A. I. B. 1910 P.O. 40j= 30 I. C. 87 

I. A. 294=83 All. 7io=:l2 

<25) A. I. B. 1915 P. C. 110-28 I. C. 71U 

1. A. 91=42 Cal. 914 iP.O.). 


rated in Atdid Gaffur llmchBr v. 
Hamida Bivi Anima'. (li) graJii'iUy 
began to llnd favour in this Court and 
that decision has been follosved in three 
cases namely, Aruua: talaiii Chettiar 
V. Rajcsicara SethiLpatlii (2l)) by Old- 
held and Krishnan, JJ., Veukatachalam 
Chettiar v. Poiinmami Iiien'jar [21) by 
Wallace, J., and Kri^/tnau v. K. Ambu 
^wrup ( 28 ) by Curgenven, J. It is nob 
necessary to refer to the facts of these 
cases as I shall presently consider how 
far and bo what extant the cases 
on by Seshagiri Ayyar, J-. m Abdul 
Gaffur Bowther v. Eamida Bivi Ammal 
(14) support the conclusion that apart 
from the Act interest can be awarded 
on equitable considerations. Before 
proceeding further I may here state, to 
mike the position clear, that, so far as 
the point under discussion is conoBrned, 
if the true nature and scope of the 
equitable considerations affecting the 
award of interest is correctly under- 
stood, the question whether the lobe- 
rest Act is exhaustive or nob, is not in 
itself a very importanb one, for the 
cases in which “interest" could nob be 
awarded on equitable considerations 
may be brought within the of 

the Interest Act as observed by Wal- 

lis.C.J , in which view the Interest 
Act may be said to be exhaustive or 
those cases maybe treated as a sepa¬ 
rate class of cases not coming within 
the Act strictly, in which view the Act 
will nob bo exhaustive. However that 
may be. the important question to con- 
aider is bo what extent do equitable 
considerations afford justification for 
decreeing “ interest". The main case 
relied on in Abdul Gaffur Boiother v. 
Eamida Bivi Ammal (11). and which 
was referred to in the present case also 
with great insistence the decision m 

Miller V. Barlow (10). The facts o the 
case which it may be observed is not one 
of contract are some "^^^tcomplicabed but 
the headnote states thorn suffi-iently to 
enable us to understand the scope of the 
decision so far as it relates to the point 

under discussion i ... t i 

good. cUimal dy the Om- 
oUl Assignee, paid by the Assigooe m-o the 
B^nk oV Bengaj^ In 
"/Qfll A* I B 19:42 iUd. 55=71 I. C. 257. 

I? A I B 192.5 LM. 1G=S2I.C. 53G. 

IS) A. I. B. 1027 Mad. 59=03 I. C. 802. 
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High Court at Calcutta, bv .1 against the Ofu* 
cial Assipn-’e. claiming the proceeds of the 
goods p-.:.l into the insolvent Court, held, on 
the Couti. making a decree in fivour of the 
plaintiff, tint the High Court being a Court 
■ f law and equity had power to award inte¬ 
rest on the amount as against the Ojicial 
.■.ssigncc,” 

On the facts the learned Judges came 

to-the conclusion that 

"by the wrongful act of the defendant, the 
plaintiff has b^en deprived of the money which 
was actually making interest." 

After observing thus, their Lordships 

proceed as follows ; 

"Their Lordships are of opinion that under 
these circumstances a Court of equity would 
clearly bo entitled to give interest, and it is 
by no means clear that even in a Court of law, 
although the ordinary rule is that in actions 
for money hid and received interest is not 
given, the fact of tho defendant having recei¬ 
ved interest would not be a suEQcieut ground 
for making the defendant liable to pay inte¬ 
rest, and as tho High Court have the powers 
both of a Court of equity and a Court of law, 
their Lordships are of opinion that interest has 
been properly given." 

These observabions make ib clear tbab 
their Lordships never inbended by this 
decision to lay down a general rule that 
interest may be awarded in all cases on 
account of equitable considerations for 
they draw our attention to the special 
circumstance that : 

* by the wrongful act of the defendant the plain¬ 
tiff was deprived of money which was actually 
making interest," 

and they state also that in such cir¬ 
cumstances a Court of equity certainly 
and even a Court of law departing from 
its usual rule would probably award 
interest. In this connexion ib is im¬ 
portant bo note that in cases of this 
kind where officers of the Court with¬ 
hold money they have wrongfully ob¬ 
tained in the course of legal proceedings 
interest was always made payable by 
the rules of equity. The case we are 
dealing with falls within the last class 
of cases mentioned in Halsbury, Vol. 
21, p. 40 already referred to where in¬ 
terest is payable by the rules of equity. 
Courts of Equity having been ac¬ 
customed to give relief in such cases 
their Lordships state taat Indian 
Courts being Courts of equity as well 
as Courts of 'law may properly award 
interest. When we propose to apply 
equitable considerations in deciding the 
question whether a party may be 
awarded interest we have to ask our¬ 
selves the question whether a Court of 
equity in such a case would usually 


award interest and unless a particular 
case falls within the well recognized 
class of cases in which interest is de- 
mandable in equity, the Indian Courts, 
in my view have no power to award in¬ 
terest in such a case on equitable 
grounds. If the case is one in which 
Courts of equity would ordinarily 
award interest then Courts of law in 
this country having the powers both of 
the Court of equity and of law can 
also award interest on equitable 
considerations. This seems to me to 
be the true scope of the decision in 
Miller v. Barlow (10) and understood in 
this light it is clear that decision can¬ 
not be relied upon in support of the 
view that the plaintiff is entitled to 
interest in this case on broad eqnitable 
grounds for ib is not shown that the 
nature of the claim made by the plain¬ 
tiff is one which will bring the suit 
within the purview of a Court of equity 
in which it will award interest. In a 
very recent case on appeal from the 
Supreme Court of New Brunswick : see 
Maine Electric Power Co. v. 4. Sort 

(4) which will be referred to later on 
in connexion with the Interest Act 
also, their Lordships of the Privy 
Council had to consider whether any 
rule of equity entitles the plaintiff to 
interest and in considering that quw- 
tioD they state the rule thus: 

“la order to iovokd ft rule of equity it 
necessary in the first instance to establish 
existence of a state of oiroumstances wnw 
attracts the equitable jurlsdiotion, as le 
example,Jthe non-performance of a coutr*®' 
which equity can give eptcifio 
It must, however, be borne in mind tbs* * 
once such a contract has been executes * 
apart from oases where rescission on the gtoo 
of fraud is sought there remains ootbjog 
attract the equitable jurisdiction and tbep 
tics left to their remedies at law." 


Applying this principle to the 
before them their Lordships held to® 
where covenants between the paries 
when construed according to the ordi¬ 
nary rules of construction do not 
the plaintiff interest he cannot 
interest unless it is given bo bin* ® 
common law or under statute an 
apart from the case where rescission o 
payment on the ground of ' 

sought, there is no place in the 
for the exercise of equitable jurisdw* 
tion and therefore no rule of equity i® 
regard to interest can have any ®iP* 
plication. As the plaintiff to use ^ 


1930 NaNCHA^pa V. V. I. ManNADIAR (Malhavan Nair, J.) Madras 735 


language of their Lordships of the 
Privy Council . 

"has not establishod in this cass the exist¬ 
ence of a state of circumstances which attracts 
the equitable jurisdiction,” 

I think he is not entitled to interest 

on equitable grounds. 

1 shall now briefly consider the 
other Privy Council cases referred to 
by Sesbagiri Iyer, J., in Abdul 
Bowther v. Samida Bivi Amitidl (1*4; 
in support of his decision, namely, 
Jlurro Persaud Roy v. Shama Persaim 
Roy (23), Uamira Biviv. Zuhai De 
Bihi (24) and Ahmad Musaji v. Sashtm 
Ebrahirr (25) In .Burro Persaud v. 
Shama Persaud Roy '(23) interest was 
allowed on mesne profits. This deci¬ 
sion as explained by Wallis, C. J., m 
Rajah of Pittapury. Ballapragada Pal- 
lamaraju (9) was based on the long 
settled practice of the Court and as the 
learned Judge remarked must be i*e. 
garded as a case coming within the 
proviso to the Act save in cases in 
which interisb is payable by law when 
the Act was passed. In Hamira Btvt 
Ammal v. Zubai De Bibi (24) which was 
a case of unpaid dower the Judicial 
Committee allowed interest as reasona¬ 
ble compensation to a Mahomedan 
widow on account of the special features 
of the caie and their Lordships ob- 
served that her right to claim interest 
was consistent with the rules recogni¬ 
zed under the English as well as under 
the Mahomedan law. It seenns to 
me that this does nob support the broad 

proposition that : in all 

■‘intereBt may be charged on »? all 

cases on general equitable cousideration^s. 

In Ahmad Mussaji v. Bashtm Ebrahtm 
(25) interest was awarded on the well- 
settled principle that 

"in certain oasis where on the dissolution J' 
firm one of the partners retains assets of the 
firm in his hands without any settlement ot 
account and applies them In continuing the 
business for his own profit he may be otderea 
to account for these assets with interest thereon 
and this apart from fraud or misconduct m the 

nature of fraul.” 

As I understand these Privy Council 
cases they do not support the general 
proposition for which they are cited m 
Abdul Guf/ur Rowther v. Bamtda Btvt 
Ammal (14). In support of this portion 
of the argument Mr. Sasbri cited a new 
case, namely the decision in Canadian 

Pacifia Ry. v. TorontoJIomrattoniJ^. 

(29) [1905] A. 0. 83=74 JuTJ. P. C. 15-21 T. 

L. R. 44=91 L. T. 708. 


In that case interest on the arrears of 
rent was allowed by the Privy Council ; 
but from the facts it will appear that 
the suit was one for specific perfor¬ 
mance” and for the enforcement of a 
covenant in a lease. Having regard to 
its nature the suit fell within the special 
jurisdiction of the equity Courts and 
apparently it was on that account that 
interest was allowed. In this connexion' 
I may also refer to the decision in John- 
Sony. Rex m), cited by Mr. Sitarama. 
Rio. In that case their Lordships of 
the Privy Council held that interest on 
two sum?, which one Johnson, a Govein- 
ment contractor in Sierra Lieouoe, ad-- 
mittedly received from the Army Pay¬ 
master in excess of what was due to 
him and which he retained in his own 
hands for over a year, was not payable 
by him to the Crown. In so holding, 
they gave effect to the law as settled by 
the judgment of the House of Lords in 
the case of London, Chatham and Dover 
Ry. Co. V. South Eastern Ry. Co. (3). In 
the course of the judgment their Lord- 
ships indicated the view that if the 
Crown had rested its case on fraud then 
interest would have been awarded as 
interest is recoverable both at law and 
in oqnity on money obtained by fraud 
and retained by fraud. If fraud had been 
alleged and proved, the Ci.se would have 
come specially within the jurisdiction of 
the equity Courts and would have fallen 
within the first class of cases men¬ 
tioned in Halsbury, Yol. 21, .p. 40. On 
this part of the case my view is that 
the Interest Act is exhaustive and that 
only such equitable grounds as were 
generally recognized in Courts cf equity 
could be relied on in awarding interest 
on equitable grounds and that the case 
in Abdul Guffur Rotother v Bamtda 
Bivi /Immui (14). having regard bo the 
nrincil)les which I have discussed here, 
has nob been correctly decided. The re¬ 
marks of Lord Blackburn as regards 
Lord Tenterdeo’s Act in 
Brighton Club and Norfolk Botel Co. (I> 

‘^he^‘atufca ought to have said that wherever 
there Is a debt at all it should bear mterest, 
unUss there is 85mo strong reason to the con¬ 
trary. But as the stacute stands, this is not the 

may well be applied to the Indian en- 
actments al.o^ But J^wover much we 

V^Oi ri904l A. 0. 817=7$ L. J. P. C. 

\V. R. 207=20 T. L. R* 697=31 L. T. 234. 
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may tleploro ohe pre^onfc state of tiie 
liiW it; soems to mo that the decisions 
do not pt'niiit us bo stretch the doctrine 
of “equibahio grounds” to meet all the 
cases wliero we think interest should be 
awarded. In these circumstances, un¬ 
less the plaintiff's claim to “interest” 
comes within the Interest Act or any 
ether rule of law, it cannet bo sup¬ 
ported. 

The next question for consideration is 
whether the plaintiff is entitled bo claim 
interest under the Interest Act 32 of 
1839. That Act provides that 

“upon all debts, or sums certain payable at 

a certain time, tbe Court before which they 

may bo recovered, may, if it shall think 6t, 

allow interest to tbe creditor, at a rate not 

exceeding the currant rate of interest from the 

time when such debtor sums were payable, if 

such sum, debts or sums bo payable by virtue 

of some written instrument at a certain 
time,.” 

To attract the provisions of this Act 
to a written contract, two conditions 
are necessary; (l) a certain sum must be 
payable ; and ( 2 ) this sum must be pay¬ 
able at a certain time, under the con¬ 
tract. It was pointed out in Juggo- 

wokun Ghose v. Manikehund (5) that 
Che certainty required must exist at the time 
when the promise is made, and the Act does 

not affect debts contingent in amount and time 
becoming due.” 

On this reasoning, their Lordships 
held that a 

sum certain is not p.iyable by a written ’in¬ 
strument at a ‘ time certain” if its payment is 
contingent upon events which may never hap¬ 
pen and the amount payable is* capable of 
asoervamment only if and when these events 
appen and that the time for.the happening of 
these events, if they ever do happen, may be 
indefinitely postponed.” 

This decision was followed by their 
Lordships in a very recent decision : see 
Maine Electric Power Co, v. Hart (4) iff 
deciding a case under S. 24 (l) of the New 
Brunswick Judicature Act of 1909 which 
in this respect is similar in berms to the 
Interest Act. The Indian enactment 
was framed in order bo extend to India 
the provisions of Statute 3 and 4, Wil- 
liam 4, Chap, i 2 > S, 28 and subsbaatiaUy 
adopts tbe language of it. That these 
terms are understood in the same way 
under the English enactment will ap¬ 
pear from the decision in London Cha- 
tkam and Dover By. Co, which discusses 
the earlier English decisions on the same 
point namely, Merchant Shipping Co. v. 
ArmUage ( 2 ) and Buncombe v. Brighton 
Club and Norfolk Hotel Co. (l). Iq that 
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case Lord Harschell expressed the vieiy 
that where the time of payment is 
stated to be 

"assoou after Ist June as passible and oof 
htcr than 15th June, It is a little diffiouU to 
sav that that is a ‘time certain' even as raeiHi 
1.5tb June.” * 

The decision in In re, Horner Fooh 
V. Horner ( 6 ) does nob lay down any 
different principle ; for the death of tbe 
testator within six months after which 
the sum was made payable in that case 

'is not a cootingent event, for death is a 
certainty which must happen to all and so 
many d.aya after death is a time certain for 
tbe purpose of tne statute.” 

Having regard to these principles, can 
it be said that the amount sought to be 
recovered as rent in tbe present case is 
a certain sum recoverable at a certain 
time within the meaning of the Interest 
Act ? I think not. I have already re¬ 
ferred to the main terms of the dooa< 
ment at the commencement of this judg¬ 
ment. According to these terms, as 
pointed out by Phillips, J., in his judg¬ 
ment, the rent which the lessee has -to 
pay varies with circumstances which 
are necessary bo be proved, such as the 
e.xbent of the land cultivated in any 
particular year and also the amount of 
assessment levied by the Government iu 
that year. It is also noticeable that no 
definite period is fixed for the payment 
of rent. In these circumstances it cau- 
nob be said in this case that a suin 
certain” is payable at “a certain time, 
within the meaning of tbe Interest Ac^ 

I must therefore hold that the plaintiff 
is not entitled to invoke the provieion^ 
of the Act in support of his claim to 
interest. 

The last question is whether the 
plaintiff is entitled to interest under 
S. 73, Ulus, (n), Contract Act. This ques¬ 
tion of law arose for decision in 
lammal v. Peerii Meera Levvai Bowther 
( 12 ). In that case the plaintiff 
recover some money due to her on an 
oral contract together with interest. No 
agreement or usage having a 
interest was alleged and no written 
demand or notice had been given under 
the Interest Act. It was held that the 
plaintiff was not entitled to interest. I 
was argued in that case that the 
tiff could claim interest under S. TJ' 
Contract Act,coupled with Ulus. (n). The 
learned Judges held that to construe 
the section as giving a right to intpresi 
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in those cases in which it cannot be 
awarded according to the provisions 
of Act 32 of 1839 would be to hold 
that the latter enactment was virtually 
repealed by the former. Their Lord- 
ships were not prepared to hold tint it 
was so repealed. They also pointed out 
that there was no real conflict between 
S. 73, Contract Act, and Act 32 of 1839 
since effect may well be given to S. 73 
by holding that the award of interest as 
compensation contemplated by that sec¬ 
tion has reference to cases in which 
such award can be made without in¬ 
fringing the provisions of the other Act. 
In other words, Ulus, (n), S. 73, merely 
states that if a contract to pay a sum of 
money on a specified day is broken, no¬ 
thing except interest up to the date of 
payment can be claimed as damages 
provided such interest can be claimed 
under the Interest Act or any other rule 
of law. After referring to the “common 
law rule" regarding interest on debts 
Pollock and Mulla make the following 
observations regarding the scope of 
Illus. (d), S. 73: 

*' There does not seem to bj any safficiont 
ground foe reading into Illus. (n) to the present 
section an intention to abolieh this rule 
and supersede the Act of 1830. Indeed, the 
illustration does cot say that the defendant is 
necessarily liable to pay interest, but only as¬ 
sumes that he miy be so under the Act of 1939, 
or otherwise, and says that he is not in any 
event liable for mote; sae p. 411, Pollock and 
ilulli, 5th Eiii.” 

The decision in v. Peerit 

Meera Levvai Rowther (12) has been 
dissented from .in Caloutta: see Surja 
Narain Mukhopadya v. Pralap Narain 
Mukhopadya Banerjee, J., and 

Khetra Moha-i Poddar v. Aswani Kicmar 
Sake (^l). The view of the Calcutta 
High Court, says Sir Frederick Pollock, 
goes indeed beyond the English common 
law. The view of the Bombay High 
Court in Saundanappa v. Shivabetsawa 
(32), is also opposed to the decision in 
Kamalammal v. Peeru Meera Levvai 
Rowther (L2). In that case it was held 
that: 

“ Neither the Interest Act nor the Contract 
Act aOootB the rule of Hindu-law, that -in the 
case of a debt wrongfully withheld after de¬ 
mand of payment has been made interest be¬ 
comes payable from the date of demand by way 
of damages. That law was in force when the 
Interest Act was passed, and under the proviso 
to the section of the Act it has continued to be 
in force. The Ind i an Contr a ct Act h a s not 

T^l) [1918] 45 I. 

2) Cl907] 81 Bom. 351=9 Bom. L. R. 433.il 
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intorforO'i with ihiit law. Ou the otlicr hand, 
th.at law is ceusisteiit with the piovisioiis of 
tlut Act.” 

This view of tho Bombay High Court 
which is somowhab novel was not press¬ 
ed before us by tho respondent’s learned 
advocate. In Ghoii Shyam Singh v. 
Daiilat Singh (33), which was a suit by 
the landlord for arrears of rent toge¬ 
ther with iuborest, it was held that 
though the lessee was not entitled to 
interest " under tho N. W. P. Act, ha 
was entitled to claim it under S. 73, 
Contract Act; but the learned Judges 
do nob discuss the scope of the Illus. (n) 
on which the judgment is based; nor do 
they refer bo the Interest Act. The ob¬ 
servations of the learned Judges in 
Jwala Prasad v. Jlotilal (34), do not 
throw any clear light on this question. 
Two decisions of the Privy Council 
namely Mehudi Ali Khan v. Yasin 
Khan (35) and Ganesh Bakhsh v. Bari- 
hara Bakhsh (36), were referred to in 
this connexion bo show that in one of 
the cases, namely, Mekndi Aii Khan v. 
Yasin Khan (35), their Lordships indi¬ 
cated, though very faintly, that their 
inclination is in favour of the view that 
interest cannot be awarded under S. 73, 
Contract Act and that in the other, 
namely Ganesh Bakhsh v. Harihar 
Bakhsh (36), their Lordships indicated, 
though inferenbially. bhab their view is 
in favour of the contention ‘that inte¬ 
rest can be so awarded. Bub the judg¬ 
ments do nob bear those interpretations; 
on the other hand they show that the 
question was not considered by their 
Lordships. In this state of authorities 
I must hold following the decision in 
Kamalammal v. Peern Meera Levvai 
Rowther (12), which has nob been de¬ 
parted from in this Court in any of its 
subsequent decisions, that the plaintiff 
is nob entitled bo claim interest under 
S. 73, Contract Act, read with Illus. (n). 

For the above reasons, the decision of 
Phillips, J., under Appeal in Letters 
Patent Appeals Nos. 256 bo 258 should 
be reversed and the plaintiffs suit so 
far as it relates to interest should be 
dismissed with costs. 

(33) [18913] 18 All. 240. 

.(34) A. I. R. 1924 -Ml. 711=79 I. 0. 1049=.1'3 
All. 625. 

(35) [18S9] 2C Cal. 523=20 I. A. 41 (P.C.).“ 
•(;i6) [1904] 26 All. 299=31 I. A. 110=8 
623(P.C.). 
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L. r. Api>cai No. 22o of 1925. 

The le.i^e deed in this appeal contains 
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the following additional term: 

If I allow the avid janttiavakasa pattom 
{rcatj to fill into arrears without paying the 
=ame at proper time, there is no hindrance bv 
•his saswatha pattom for your duly recovering 
the s ime juinnvakisa .pattom out these pro* 
forties or out of my other properties. 

By this term, the leased properties 
and the other properties of the lessee 
are charged with the payment of rent 
due under the lease. Having regard to 
this fact, following the decision in 
la rc, Savile v. Drax (13), I must bold 
that the landlord is entitled to claim 
interest on the arrears of the rent in 
this case. In In re, Savile v. Drax (13) 
the principle to be applied is thus stated 
by Collins, M. R. at p. 793: 

" It seems to mo to bo well established on 
the authorities, and the result of those autbori* 
ties does not indeed appear to de disputed that 
a Court of equity has power to give interest, 
and in point of fact does so where *a charge is 
created on lind, although there are no words 
allowing interest in the instrument creating 
the charge. Indeed, we may go back to the 
principle laid down in many -cases showing 
that, in point of fact, the Court of equity docs 
charge interest." 

Romer and Cozens Hardy, L. J., also 
express the same view. This principle 
is not disputed by Mr. Sitaram Rao. 
This Letters Patent Appeal is dismissed 
with costs. 

P.R,S./s.N. Order accordingly. 
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CrBlENVEN, J. 

Lokaadha Naikj and othen — Plain- 
tiSs—Appellants. 

V. 

Lok'iono Naiko and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 968 of 1926, De¬ 
cided on 18th November 1929, from de¬ 
cree of Sub-Judge, Berhampore, in Ap¬ 
peal Suit No. 160 of 1925. 

(a) Limitation Act, S. 20 — Some des¬ 
cendants of deceased mortgagor making 
payment of interest will bind other des¬ 
cendants though divided from family prior 
to payment—-They are not saved by Limi¬ 
tation Act, S. 21 (2). 

Payment of interest made by some of the 
descendants of a deceased mortgagor binds 
also the other descendants even though these 
latter were divided from the family before the 
payment was made. 8. 2l (‘I) cannot save them 
because the categories mentioned in that sec¬ 
tion are not merely illustrative, and it does 
not cover cases relating to oo-beirs and other 
persona who derive their liability not from di¬ 
rect contract with the promisee; 40 Mad. 698 ; 


419 and 17 I. C. 619, Rel. on. : 14 I. 0.128, no^ 
Foil. [P 739 0 2, P 740 C ll 

(b) Limitation Act, S. 21 (2)—Scope.. 

The party who pleads S. 21 (2) has to show 
that be can claim exemption under its terms. 

[P 740 C11 

B. Jagannadha Das —for Appellants. 

C. Sambasiva Rao —for Respondents. 

Judgment.—The suit out of which 
this second appeal arises was filed to 
enforce a mortgage bond executed on 
4th June 1894 by two brothers Durlobo 
Naiko and Batno Naiko. The defen¬ 
dants are various descendants of these 
two mortgagors. Defendant 15 
is a purchaser from defendants 13 
and 14. These last three persons 
alone deny liability for the debt and 
the only question I have to consider 
is whether, so far as they are coo* 
cerned, it is time barred. On 19th May 
1913, there was a payment of interest 
made by two members of the familyt 
Sombari Naiko and Ramo Naiko, and it 
is argued that this payment would save 
limitation against those persons who 
were still bound by the mortgage. The 
contention of defendant 13,however, who 
is a brother of Ramo Naiko is that 
he was divided from the family at the 
time when this payment was made. 
The point has been taken that tms 
plea was not the plea set up during the 
trial of the suit and it is true that it 
was not expressly alleged in 
ten statement, although para. 5 ofth® 
pleading states that even if any of 
endorsements are true the signatories 
thereto have no power to make psy* 
meat so as to bind defendants 1” 

14. This formed the fonndatwn 
issue 3, namely : * . 

" whether the payments relied oo ty 
plaintiffs are true, valid and binding o® 
feudants 13 and 14. " , 

Inasmuch as both the lower 
have tried the question of separa 
status I do nob think there is 
substance in this objection. , 

It is then said that the learned 
ordinate Judge in reversing the ja &' 

menb of the District Munsif oo 
point has misappreoiated the * 

He seems to have relied almost exc 
sively upon what he terms the [ 
sion of the plaintiffs’ witness 1 
Ramo Naiko and defendant 13 ^® 
divided at the date of the paym®** • 
This so-called admission is to he fotin 
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towards the close of the cross-examina¬ 
tion, where it is stated categorically 

that : , , , 

** Ramo Naiko, Sombari Naiko, and delea- 

dant 13 had bean divided by that time " 
and from the context in which that 
sentence occurs it is Quite reasonable 
I think to infer that the witness meant 
that division had taken place between 
Ramo Naiko and defendant 13. It is 
to be observed that there was no re¬ 
examination upon this point and I can¬ 
not accordingly say that the finding of 
the lower appellate Court proceeded upon 
lack or misconstruction of evidence. 

The learned Subordinate Judge has 
inferred from the fact of division that 
the debt, so far as defendant 13 and 
those who claimed through him are 
concerned, became time barred, because 
the payment of interest referred to 
could not have bound them. In so find¬ 
ing, however, be has not considered the 
terms of S. 20, Lim. Act, which is relied 
upon before me as saving limitation 
even against these persons. The section 
states that; 

" Where Interest on a debt or legacy is be¬ 
fore the expiration of the prescribed period 
paid as such by the person liable to pay the 
debt cr legacy, or by his agent duly authorized 
in this behalf, a fresh period of limitation 
shall be computed.” 

In several cases arising in this Court 
and others this language has been con- 
strued to mean that subject to the pro¬ 
visions of S. 21 (2) of the Act, such a 
payment saves limitation as against all 
persons liable to pay the debt. In 
Venlcdtakrishnidh v. SubbaTayudu \1), 
the distinction in this respect between 
Ss. 19 and 20 Is pointed out,'namely 

that: 

“ Section 19 only operates Person 

making the acknowledgment while S. 20 makes 
the part payment good in favour of auj 
suit on that liability.” 

The case in Askaram Sowhar v. Ve>i- 
katasami Naidu (2) relates to the ques¬ 
tion whether a payment made by a pur¬ 
chaser of the equity of redemption 
bound the original mortgagors. The 
learned Judges, adverting to the simi¬ 
larity of the law in England to that 
in India, refer bo the observations of 
Lord Weetbury in ChUnery 
(3). where the principles und erlying t he 

/II rioi7l 40 Mad. 6j3—36*L C. 240. 

li) A. L R 1921 Mad. 102=62 I. C..393=44 

(3) UwVu'h. L. 115=13 W. R. 20=4 N.R. 

520=10 Jur. (n.i.) 855=11 L. T. 68.. 


extension of liability to a person othei 
than the one making the payment have 
been explained. Several other case: 
relating to the construction to be place., 
upon S. 20 have been cited but I deem i: 
unnecessary to refer to them because ij 
has nob been strenuously argued that 
S. 20 by itself will not apply so much 
as that S. 21 (2) will take the case ou: 
of the prior section. As authority foi' 
this view, which depends upon giving a 
wide extension to the precise terms of 
S. 21 (2) referring as it does only to joint 
contractors, partners, executors, or 
mortgagees, I am referred to the judg¬ 
ment of a single Judge of the Calcutta 
High Court Arjun Ram Paul v. Rohivic 
Banu (4). The question there was whe¬ 
ther a payment made by one heir woulc 
bind another. The learned Judge deci¬ 
ded upon what he described as the ana¬ 
logy of S. 21 (2). Lim. Act, that it woulc. 

not do so. 

A different view has, however, bee:: 
taken in this Court. In a recent case 
Narasimha Rama Ayyar v. Ihrahvt 
(5), Thiruvenkabacbariar, J., had bo deal 
with a debt upon a promissory note in 
respect of which interest was paid by 
one of several coheirs. The question wa.> 
whether it bound the other coheirs ano 
there as here the contention was raisec' 
that S. 21, Lim. Act. should be read a> 
covering the case. His view was, how¬ 
ever, that the extension of the subsec¬ 
tion by analogy to coheirs was nob war¬ 
ranted and he accordingly dissents:: 
from the Calcutta decision which 1 have 
just cited. It is to be noted that that 
case resembles the present one 
with regard to the nature of the debt. 

Another case on the same 
yudam Pillai v. Vaithyahngam Ptllai[bJ, 
where the executant of'a promissory no^e 
made a payment after transfenmg the 
whole of hie property to hie ‘ ‘ ‘ 
donee. There are certain oheervations on 
p 07 with reference to the principle., 
Underlying S. 20 of the Act. The learn¬ 
ed Judges then go on to ponfiidei-the ai- 

plicability ofS. 21 holding that a ca^e 
of that description does nob come wibh- 
iB it. Such authority as there is there¬ 
fore in this High Court is apinst tho. 
view pressed upon me that the cabego-, 
lies named in S. 21 (^ara_mereh^m^ 

' 419=118 I.C. 809. 

. (6) [1912] 17 I. 0. 619. 



r.iiivo ni'l r.iiit; cxsaa roUting to cc- 
loit'S an<l other persoDS wbo derive their 

iiaiiilitv not I'rom direct contr.ict with 

% 

Che liioiniseo mav be brought witliia 
its •scope. Ic must I think be laid upon 
Clio pait\ who pleads the section to 
show tljac iio can claim exemption under 
its terms. My conclusion is that the 
payment of interest is valid under S. 20 
of the Act to keep alive the liability of 
defendants 13 to 15. I accordingly al¬ 
low this second appeal, set aside the 
-lecree of the lower appellate Court and 
restore that of the District Muasif with 
costs to the plaintiff throughout. 
r.R.s./s.N. Decree set aside. 
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B. Sati/anarayana^lor Appellant. 

A. Lakshma'j'ja—lox Respondents. 

Judgment.—Defendants 3 and 4 and 
the plaintiff were brothers. Defendant 
3 for himself and as guardian of his 
younger brothers (defendant 4 and 
plaintiff) both of them then minors, 
executed a hypothecation bond in 
favour of defendants L and 2 on Utb 
December 1922 for Rs. 700. A suit was 
instituted by defendant 2 (0. S. No. 511 
of 1918) making the present defendants 
3 and 4 party defendants to recover 
money due on the mortgage. Defen¬ 
dant 3 would seem to bave becomes 
major at the time of that suit. The pre¬ 
sent plaintiff being a minor at that time, 
in fact he is a minor even now was 
represented by his elder brother, defen¬ 
dant 3, as guardian ad litem. Noneof 
the defendants appeared, and the result 
was that a decree was passed in favour 
of the mortgagee (plaintiff). Execution 
proceedings were started and the pro¬ 
perties were sold and purchased by the 
decree-holder himself. The present 
suit, 0. S. No. 226 of 1922 on the file of 
the Court of the District Munsif of 
Gudivada, was instituted by the plain¬ 
tiff, even now a minor, making his two 
brothers as defendants 3 and 4. Defen¬ 
dants 1 and 2 represent the mortgagee. 
The case of the plaintiff was that the 
mortgage, the subject-matter of 0. o- 
No. 511 of 1918, was not executed for 
necessity by his eldest brother, that the 
registration of the document was lo* 
valid in law because it was register 
by a Sub-Registrar within whose 
diction no portion of the property lo* 
tended to be given as security was 9 
tuabed, that defendant 3 the execntan^ 
of the mortgage, was not in law co® 
potent to represent the minor (him^® ' 
and that in fact the guardian was a 
guilty of gross negligence in the con¬ 
duct of the prior suit. Both the 
Courts have found in favour of 
plaintiff substantially as regards . 
contentions put forward by * 

Defendant 2'3 legal representative h» 

preferred this second appeal. 

The learned advocate for the aj*' 
pellant contended that the i 

nob bound to nut forward teohm 
pleas such as that the dooumonb w 
registered by a Sub-Registrar in w o 
jurisdiction the property intended to 
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Anantakrishna Ayyar, J. 

{Chanda) PuUamma Gam — Defen¬ 
dant-Appellant. 

V. 

{■fasti) Satyanarayana and others — 
Plaintiffs—Respondents. 

Second Appeal No. 719 of 1926, Deci- 
ded on 28th October 1929, against 
decree of Addl, Sub-Judge, Masuli- 
pafcam, in A. S. No. 24 of 1921. 

(a) Minor^Oecree ajainst^^Executant of 
document, executed on behalf of htmtelf 
and minor, respresentiog minor in sub¬ 
sequent suit—Decree passed on basis of such 
■document is not necessarily invalid and not 
binding on minor •— Question of its validity 
and binding nature depends on pleas taken 
tn any case. 

The mere ciECumsfemoe that the executant of 
a document which was purported to be executed 
both by himself personally and on behalf of 
ceitain minors, also represented the minors in 
a subsequent suit, could not be taken by itself 
to make any deetae passed on the basis of the 
document invalid and not binding upon the 
minors. The question of validity and binding 
nature of such decree should be considered 
Diving regard to the particular pleas taken in 
any case: A. I. 192^ Mai. 213, Foil. 

n , [P 74101] 

(b) Decree — Form of Judgment in sub* 
sequent suit'; setting aside decree in pre¬ 
vious Suit So far as interest of plaintiff in sub¬ 
sequent suit was concerned—Proper form of 
decree is merely to .declare that decree in 
previous suit is not binding on plaintiff. 

Where in a subsequent suit the judgment 
ipurperts to set aside the decree in a previous 
suit so fat as the interest of the plaintiff is 
concerned the proper form of the decree is 
merely to declare that the decree in the pre¬ 
vious suit is set aside as not binding on the 
plaintiff. It is not further neoesvary to state 
that the prior suit would be reopened and gone 
rntto on the merits : 2 Cni. 184 (P. C.): 35 All 

36 if ad. 293 

U . O.), Rel. on.; [p 741 Q 1 2j 
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given as secuvifcy was not situated. He 
also contended that the lower Courts 
had approached the case from an 
erroneous standpoint. He urged that 
defendant 3, the elder brother of the 
present plaintiff, who was admittedly a 
major at the time of the prior suit, was 
ex'parbo, and that if the plaintiffs pre¬ 
sent contentions were considered to be 


good, surely defendant 3 would have 
himself put forward such contentions. 
He finally urged that in any event it 
should be made clear that it is only 
with reference to the plaintiff’s interest 
that the mortgage decree and the sub- 
sequent sale would not be binding and 
that the interests of defendants 3 and 4 
would not in any way be affected by 
the result of the present suit. 

I do not propose to say anything on 
the question of fraud on the registra¬ 
tion law. Both the lower Courts have 
concurrently found that the guardian 
was grossly negligent in the conduct of 
the defence in the prior suit. They 
have also ‘found that there was no 
necessity for borrowing Rs. 700 men-; 
tioned in the mortgage-deed. Cogent 
reasons have been given by both the 
Courts in respect of their findings. I 
think they had ample materials on 
which they could have arrived at such 
findings. If these findings are upheld 
in second appeal, it follows that the 
decree passed in favour of the plainbin 
is clearly right. The result of the 
recent Full Bench decisJon m Ytnkata 
Someswara Rao v. Lak^hmanasicami 
is that the mere circumstance that the 
Executant of a document which was pur- 
ported to be executed both by himself 
personally and on - behalf of certain 

minors, also represented the minors m 
a subsequent suit, could not be taken by 
itself to make any decree passed on the 
basis of the document invalid and not 
binding upon the minors. The Full 
Bench held that the question of validity 
■and binding nature of such decree should 
be considered having regard to the 
particular pleas taken in any case. 
Having regard to the findings mentioned 
by me, the plaintiff .was properly given 
a decree by both the lower Courts. 

The learned advocate for the aPP®f- 
lant drew my attention to the *act that 
the learned S ubordinate Judge expunged 
(IJ A. I. R. 1929 Mad. 2153=115 1. ti. bui- 5J 
Mad. 275 (P.B.). 


from the decreo passed by the first 
Court some words on the ground that 
they wore really unnecesfary. The lir?t 
Court’s decree is printed at 7 and 8 
of the pleadings book. After declaring 
that: 

‘ tbo decree in 0. S. No. 511 of 191S on the file 
of the Court and also the Court sale held in 
execution thereof are sot aside as not valid and 
binding on plaintiC in any way whatsoever." 

the decree proceeds to .state that the 
prior suit, 0. S. No. 511 of 1918, will be 
reopened and gone into on the merits 
allowing the present plaintiff to contest 
it by some guardian other than defen¬ 
dants 3 and 4. The learned Subordi , 
nate Judge on appeal thought that these 
words need not be inserted in such a| 
decree and that the declaration granted 
in the first portion of the trial Court sj 
decree would be sufficient, as the Court 
before whom any further application 
would be made in respect of 0. S. No. 
511 cf 1918 would naturally respect the 
declaration in the decree. I think that 
the view of the learned Subordinate 
Judge on that point is correct. 

The form of the decree that should 
be passed in such a case has been dis¬ 
cussed in some of the Privy Council 
cases, as also what .the effect of such 
decree in the subsequent suit would be 
with reference to a prior decree regard¬ 
ing which relief was granted by the 
decree in the subsequent suit. The 
Privy Council cases in KhajooriinnisRa 
V. Rotoskan Jahan (2), at p. 18C, Partab 
Singh v. lihapiili Singh (d), at p. 49-1, 
Manohar Lai v. Jadunatha Singh (4), 
atp. 539, and Ganetha Row v. TiOjaram 
Row (5). at pp. 303 and 304) support the 
view taken by the Subordinate Judge. 

In Manohar Lai v. Jadunalh Singh 
(4). it was pointed out by their Lord- 
ships that setting aside a prior decree 
“in its entirety” was not justified when 
the relief that the plaintiff in the 
second suit would be entitled to would 
be only with reference to his own rights 
and not the rights of anybody else. It 
has also been pointed out in the other- 
cases that a declaration would ordinarily 
be the proper (orm_of relief to be gran- 

'■?2rti87^2 184=3 I.A. 291=26 W. R. 33 

=3 Sar. 629 (P.O.). „ , ^ 

fa) [1913] 35 All. 497=16 I. C. 247—21 1. C, 

^ ^ 288=401.4. 182 (P.C,). 

(4) [1906] 28 All. 535=33 I.A. 128—3 A. L. J. 
710(P.C.). 

(.6) [1913] 86 Mad. 295=19 I. 0. 516—40 I. A. 
132 [P.O.). 
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-toil in such a suit;. No doubt, the effect 
'I sotting aside the decree in the words 
li thoir fjordships’ judgment in the case 
^oported in Khajoorunnissa v. Rou shan 
fahnn (2), at p. 196, would be “to remit 
Dth parties to their original rights.” 
That was what was stated in Ganosha 

i [[■ V. TxOjaram Row{b), at p. 304, 
also. It therefore seems to me that the 
;orm of the decree passed by the learned 
Subordinate Judge is not open to any 
objection. 

The learned advocate for the appel¬ 
lant requostel me to make it clear that 
it was only with reference to the pUin- 
:itT's interest that ho has now been 
_ivGn relief in the present suit. The 
learned advocate for the respondent 
loos not dispute that position. As I 
.^ad the first Court’s decree, I think 
■:hera could not possibly be any doubt 
that that was what was contemplated, 
and in fact the decree specifically says 
oliat the decree in the prior suit and the 
sale in execution thereof are set aside 
as not valid and binding on “plaintiffs.” 
That being so, I do not think it neces¬ 
sary to add anything to the decree 
passed by the lower appellate Court. 
For the above reasons, the decision of 
•the learned Subordinate Judge is right 
and this second appeal is dismissed 
•with costs. 

p.R.S./s.v. Appeal dismissed. 
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CURGENVEN, J. 

Suhbarayulu Naidu and others — De¬ 
fendants—Appellants. 

V. 

Vengama Naidu — Plaintiff—Respon¬ 
dent. 

Second Appeal No. 985 of 1926, De¬ 
cided on 2lst November 1929, from 
decree of Judge of Small Causes, Trichi- 
nopoly, in Appeal No. 62 of 1925. 

(a) Evidence Act, S. 66 — Plaintiff tuing 
-on pro-note transferred to him under settle¬ 
ment deed—Note not produced but alleged 
to be in possession of widow of transferrer 
—Widow on that account joined as defen¬ 
dant but not given notice under S. 66 — 
Settlement deed cannot be admitted as 
eecondary evidence of pro-note. 

The phintiS sued on a promissory note 
transferred to him under a settlement deed. 
The note, however, was not produced but wis 
alleged to be In the possession of the widow 
of the person making the settlement deed. The 
widow was on that account joined as defeu- 


dant but no notice to her was given as required 

by S. 66. 

Held : that it could not be said that notice 
to the widow would have been ineSoctua! and 
so failure to give it was a fatal objectloa to 
the admissibility of the settlement deed as 
secondary evidence of the promissory note. 

CP T43 0 3] 

(b) Evidence Act, S. 32 (7) — Settlement 
deed under which pro-note is transferred, 
if admissible as secondary evidence, may 
be employed to prove pro-note under S. 32 
(7) read with Evidence Act, S. 13 (a)~ 
{Obiter). 

A settlement deed under which a promissory 
note is transferred to the plaintiG, if admis¬ 
sible as secondary evidence, may be employe! 
to prove the oromissory note under 3.82(7) 
read with S. 18 (a), since the settlement deed 
oanstitutes a tr-ansaction by which a eight was 
ass.-rted : (Obiter) -25 1. C, 747, Rel on. 

[? 743 0 2) 

(c) Evidence Act, Ss. 101 and 102—Burden 
of proving when cause of action arose (e.g, 
date of pro-note on which suit ts bsied) is 
on plaintiff-Civil P. C. 0. 7, R. l-lOM!er). 

The plaintiff has to state when hisosjwaol 
action arose (c. g., the da^^e of the execution o' 
a promissory note ou which a suit is based) 
and it lies upon him to substantiate that state¬ 
ment. To oast the burden on the 
would run counter to the provisions of Ss. lOi 
and 102, Evidence Act:5 Cal. 36; 9 
A. I. R. 1926 P. C. 9. Rel. on.; 7 gj] 

M. S. Vaidyanatha Iyer, M. Krishna 
Bkarathi and B. Venkataraman wr 
Appellants. . . 

K. V. Sesha lyengar-tot RflspODdflDE- 

Judgment.— This second appeal is 
preferred by defendants 1 and 2 
the decree of the Court of the o®* 
Causes of Trichinopoly reveraiDg 
decree of the Additional District 
of Kulitalai dismissing the ^ 

suit upon a promissory note. n- 
alleged that the defendants P 
executed a promissory note, 
in June 1919 to Virasami yj., 

divided brother of the , 0,0 

sami Naidu died in October 1“ , 

about a month before his death ewo 
a settlement deed, Ex. A, making 
brother the plaintiff manager 
purpose of applying certain ^ 

to charitable objects. Oneofth 
of property named in the deed wa 
suit nromissory note. This no ® . 


not produced in the case, the 
in Ex. A, being that it was jjj 

swami Naidu’s*. wives, „with ^ 
bad quarrelled. A question for . y 
in second appeal is whether 
relating to this promissory 0 
Ex. A, is evidence of its existeno 
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•whioU a decree against the defendants 
■can be passed. Defendant I who con¬ 
tested the suit denied having executed 
any such note. His brother defendant 
‘2 was ex parte. The learned Subordi¬ 
nate Judge in reversing the District 
Munsif’s judgment has held in brief that 
Ex. A is evidence against both the 
defendants, that they are in collusion 
with Viraswami Naidu’s widows and 
that, therefore, they could produce the 
note if they so pleased. He further con¬ 
siders that the onus of showing that the 
debt is time barred lies on the defen¬ 
dants. 

It is virtually conceded that it is im¬ 
possible to support the decree so far as 
it affects defendant 2. The settlement 
deed names defendant 1 only as an 
executant of the note. The plaint avers 
that both the defendants executed it 
but there is no evidence whatever to 
show that defendant 2 joined in doing 
so. The learned Subordinate Judge 
considers that it is immaterial whether 
it was executed by defendant 1 alone or 
by both the defendants, apparently on 
the ground that defendant I’s action 
bound his brother. There is no proof 
of any circumstances which would sub¬ 
stantiate this view and since the claim 
proceeds on the footing that defendant 
2 was an executant it must be found 
that there is no evidence to establish it. 

Turning to the case against defendant 
1, the first question which arises relates 
to the admissibility of Ex. A as secon¬ 
dary evidence of the existence of the 
promissory note. There is some doubt 
whether Ex. A is even secondary evi¬ 
dence as defined in S. 63, Evidence Act. 
But assuming it bo be so, it was incum¬ 
bent on the plaintiff before making use 
of it to satisfy the requirements of 
Ss. 65 and 66 of that Act. His case as 
disclosed by the notice Ex. 1 which he 
sent to defendant 1 and by his plaint 
was that the note was in the cnatody of 
the widows. Indeed upon this ground 
he impleaded them as defendants 3 and 
4. The learned Subordinate Judge, as 

I have said, inferred collusion between 

the widows and defendants 1 and 2. But 
though there may be something to be 
said for this view there is no evidence 
whatever that these defendants were 
at the time of suit in possession o the 
note and it must be taken I think pn 
the allegations made that the plaintiff 


had committed himself to the position 
that the widows possessed it. Under 
S. 66 secondary evidence may nob be 
given unless the party proposing to give 
it has previously given to the party in 
whose possession or power the document 
is, such notice to pioduce it as is pres¬ 
cribed bylaw or as the Court consi¬ 
ders ‘reasonable. If it could be held 
upon the pleadings that the alleged 
executants of the note bad it in theii 
possession, under the proviso to that 
section the Court might well have dis¬ 
pensed with notice since the only con¬ 
testing defendant bad denied its execu¬ 
tion. In the case of the widows, how¬ 
ever, I can see no suDicient ground for 
presuming that the notice would be 
ineffectual. The omission to give notice 
to the persons said to possess the note 
appears to me to be a fatal objection to, 
the admission of Ex. A, as proof of the, 
promissory note and upon that ground 
alone, therefore, the suit must I uhink, 
fail It has been suggested that the 
inadmissibility of Ex. A was nob upon 
that ground challenged before the lower 
Courts. Bub that the question of its 
admissibility was in general dispute is, 
I think clear from passages in para, b 
of the District Munsif’s judgment and 
from the general line of argument ad¬ 
opted by the Subordinate Judge. 

Since I held that the suit must fail, 
for lack of legal evidence of the claim, 
it is scarcely necessary to discuss the 
other points raised. Granting that Ex.A, 
can be used as secondary evidence 1 
think it may be employed to prove the 
promissory note under S. 32 Evi¬ 
dence Act. read with S. 13 (a), since bhej 
settlement deed consbibutes a tian9ac_ 
bioa by which a right was asserted. 
may refer bo the judgment of Aylin^ J.,| 

in VenHtarajagopala Rajn v. Fo a 

Narasavya CD. for an lUus ration of the 

significance of the word by occunm^ 

*°Ther0 ^remains the question of limita¬ 
tion. The plaint refers 
of the promissory note to June mJ. 
Evidence was produced m the the 
effect of which was to show that it was 
elecuVed in March to May, but this evi- 
dence was disallowed by both the 
Courts. There is accordingly no evi¬ 
dence whatever on the record as to 

when the aUegelpromisEory note w^s 

(1) 20 1.0,747. 
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‘xecutcu. In the^e cii'cumstances the 
leaniel Snbonlinato Judge has laid the 
onus upon the defendants to show that 
■he noto is barred. I doubt very much 
whether this is a correct view of tho 
iaw. Under 0. 7, E. 1 (e), Civil E. C , 
the plaintiff lias to state when his 
cause of action arose and I incline to 
tho view that it lies upon him to sub¬ 
stantiate that statement, a view which 
appears to me supported by Mahomed 
Ibrahim v. Morrison (2); Maho7ned Ali 
Khan v. Khaja Abdool Gunny (3) and 
the Privy Council judgment in Lai- 
nhand Marvari v. Mahantu liamrup 
Gir (l). To cast the burden on the 
lefendants would seem to run counter 
0 the provisions of Ss. 101 and 102, 
■Evidence Act. The case in Hndha Pra¬ 
sad Sinok v. Bhajan Rai (5), would 
appear to be authority to the contrary 
but it relates only to a case where a 
defendant, admitting the debt, pleads 
that it is barred. In such circum¬ 
stances it may well be that he has to 
prove his plea. Where, however, there 
is no such admission, I think the plain- 
tiff must prove everything that is re¬ 
quired to entitle him to a decree. I 
find that the plaintiff has failed to sub¬ 
stantiate his claim against both the 
defendants and accordingly I allow the 
second appeal, set aside the decree of 
the lower appellate Court and restore 
that of the District Munsif with costs 
to the appellants throughout. 


P.R.S./s.N. 


Decree set aside. 


(2) (1880] 5 0al. 36. 

(3) [1883] 9 Cal. 744=12 C.L.R. 257 (F B 1 

(4) A. I. R. 1920 P. C. 9=93 I. C. 280=33 I 
A. 24=5 Pat. 312 {P.C.). 

(5) [1885] 7 All. 677=(1885) A. W. N oqj 
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CuaCENVEN, J. 

(Szt-arrea) Eo(ayya-Plaintiff—Appel¬ 
lant. 


v. 

Karancheti Vardhanima and others — 

Defendants—Respondents. 

Second Appeil No. 12U of 1926, De- 
cided on 28th November 1929, against 
decree of Sub-Judge, Bapatla, in A. S 
No. 202 of 1924. 

(a) Will—CoMlruction—Documenl execu¬ 
ted on plwn paper and ityled at marana- 
tatanam Trantferring properties to daugh¬ 
ter— Whole of estate transferred-Revoca- 


lion power not reserved—Documentregii- 

tered as will—It was will and not gift. 

A document was executed on plain paper, 
a-id was styled as “maranasasanam.” It bU- 
tod that the executant’s properties have been 
transferred to his eldest daughter. Further 
the whole estate was transferred under the 
document but no power of revocation was re¬ 
served. Further the document was register^ 
as will. 

Hfld: that the document was will and not 
gift; 33 Mad. 304. Foil 

(b) Evidence Act, S. 90 — Presumplien 
applies even to fact that testator was in 
sound disposing state of mind. 

The presumption arising under S. 90 applies 
even to tho fact that the testator was in a 
sound disposing state of mind, for the phrase 
“duly executed” if effect is to he given to the 
word “duly” means execution by a person 
legally competent to execute the doonment; 9 
Caf. 557 and A.I.Tl. 1924 Cal. 82, not Apvl.; 
A.I.n 1925 All 1, Rfl on: A. S. Nos. 83 and 295 
of 1924, Full 

(c) Hindu Law — Will — Construction- 
Person bequeathing all his properties to bir 
daughter — Will stating that properties 
“have been transferred” to daughter — 
Words “have been transferred” unattended 
by any qualification were sufficient to con¬ 
fer absolute estate to daughter. 

Under a bequest or gift a woman gets the 
estate which Hindu law confers upon bar vp' 
less there nre words to restrict or amplify it. 
Whore, therefore, under Hindu law a bequest 
to a woman would convey the whols estate 
(i.e., bequests Id favour of women other than 
wife, such as daughter), it is permissible to 
construe the will free from any presumptions 
created by her sex. If the words used would 
invest a male legatee with absolute estate,' so 
would they invest a female legatee as well. 

A person made a will in favour of his daugh¬ 
ter which stated that all the testator's 
ties "have been transferred" to his eldeis 
daughter. , 

Held: that the words “have beentransfww 
unattended by any qualification weresnmeu 
to confer absolute estate on the q.,' 
A.I.B. 1926 Mad. 254 and A.l.B. 1924 Mai. &&&. 
Rel on; 2 M.I.A. 7:.42 Cal 561 and olhtr«i^ 
Considered. 

P. Saiyanarayana Bao—iot Appfll' 

lant. 

Ck. Baghava Rao and K. 

Rao^ior Respondents. 

Judgment, — This second appeal 
arises out of a suit by a reversioner for 
a declaration that certain alienations 
made by defendant !» daughter of the 

last male holder, in favour of her dangn* 

ter’s son are not binding on the^ plain* 
tiff, now appellant, beyond her lifetifflo* 
The plaint alleged that the last ma 
holder, Mahadevudu, who was the eWe 
brother of the plaintiff’s father, die 
intestate. In her written statemen 
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dofeiidanb I seb up a will said to have 
been executed by Mahadevudu in her 
favour in 1877 and the case burns upon 
the validity and effect of this instru¬ 
ment. It is in the first place disputed 
that it is a will and not a gift deed. 
Both the lower Courts have found that 
it is a will and have applied the pre¬ 
sumption permissible under S. 90, Evi¬ 
dence Act, relying on that provision bo 
find not only that it is genuine, a find¬ 
ing nob now disputed, but also that it 
was executed by Mahadevudu when in 
a sound disposing state of mind. Whe¬ 
ther S. 90 can be used'to support a pre¬ 
sumption of this latter character is the 
next question, and the final matter in con¬ 
troversy is defendant'l’s claim that under 
the will she took an absolute estate. 

The document, the nature of which 
is thus disputed and of which Ex. I is.a 
copy, was executed on plain paper, a 
course correct for a will, incorrect for a 
transfer inter vivos. It is styled a 
maranasasanam, a word which is usually 
translated as “will" but which perhaps 
more unmistakably than that term 
connects the execution of the document 
with the executant’s death. Unlike a 
gift deed it addresses no transferee in 
the second person. It states that the 
executant’s properties “have been’’ 
transferred to his eldest daughter and 
proceeds to lay down what she shall 
do, these instructions appearing to re¬ 
late bo the time when he is gone and 
she has taken his place. Stress has been 
laid' by the appellant upon the use of 
the past tense ‘nave been transferred.” 
I do not think that this is necessarily 
incompatible with the view that the 
document is to take effect as from the 
moment of the executant’s death. Whan 
an English testator writes “I give and 
bequeath” he does not mean that the 
words are to operate upon the property 
at the time of execution of the will. 
Next there is the very significant cir¬ 
cumstance that the whole estate is trans¬ 
ferred, a course not likely to be adopted 
in the case of a gift, especially a gift to 
a woman. It is true that no power of 
revocation is reserved, but it has never 
been held that the mere absence of an 
express provision of this nature dis¬ 
proves the testamentary character of a 
document. In Rajctmmal v. Authi~ 
ammal (l). it was found upon an 
(1) [1910]'83 Uad. 801=7 l.C. 357. 
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examination of the terms of the deed 
that it was nob revocable in character. 
Finally there is the circumstance bliat 
bhedocumenb was registered as a will. 

I do not attach weight to the fact be¬ 
cause it shows what the Registrar's 
opinion was ; tub it doss snow what 
course was adopted by those who must 
have been conversant with Maba- 
devudu's intentions. It appears to me 
that those intentions are clear enough 
from the several indications which I, 
have enumerated, and I have no hesita¬ 
tion in holding that the document is a 
will. 

The point next raised is that, granting 
the document to be a will, and that the 
lower Courts were justified in presum¬ 
ing execution and attestation under 
S. 90, Evidence Act, yet that section 
does not authorize any presumption in 
favour of the disposing power of the 
testator. There is upon this point 
singularly little authority. I do not 
find any useful analogy furnished by 
cases such as Ubilack Rai v. Dallilal (2), 
Eamani Kanta Boy v. Bhitnanandan 
Singh (3) and the English case in In re 
Aitey Airey^. Stapleton (4) which de¬ 
cide that where a person signs as agent 
for another the fact of agency cannot be' 
presumed because it is a fact quite 
outside and apar t from the act of exe¬ 
cution. Rather closer comes the deci¬ 
sion of an Allahabad High Court (Full 
Bench) in Eaji Sheikh v. Sulcharam 
Singh (5), that when the signature of 
the executant purports to have been 
made by the pen of the scribe it may 
be presumed under S. 90 that the latter 
was duly authorized to sign for him. 
Walsh, Ag. C. J. distinguishes the agency 
cases referred bo above, and with refer¬ 
ence bo the phrase “duly executed” oc¬ 
curring in the section, says : 

“In our view the expression “duly executed” 
must include all the facts which would be 
necessary in order to establish due execution 
before a Court by positive evidence, if the obli¬ 
gation of producing positive evidence were not 
dispensed with by the presumptiou.” 

The question really turns upon the 
construction to be placed upon “duly 

(2) [1877] 3 Cal. 557. 

(3) A. I. R, 1924 Cal. 82=8-5 I. C. 221=50 
Gal. 526. 

(4) [1897] 1 Ch. 164=66 L. J, Ch. 152=45 
W. R. 296=76 L. T. 151. 

(5) A. I. R. 1925 All. 1=83 I. 0. 5=47 All. 31 
(F.B.). 
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executed.” The term “executed” by it¬ 
self, may mean no more than, as the 
definition stands in the New English 
Dictionary, “to go through the formali¬ 
ties necessary to the validity of a legal 
act, e. g., a bequest, agreement, mort¬ 
gage, etc.” But, unless the word “duly” 
is purely otiose, the phrase must em¬ 
brace more than that. That was the 
opinion expressed by Phillips and 
Odgers, JJ,, in an unreported case, A. S. 
Nos. 82 and 295 of 1924, Phillips, J. ob- 
serving : 

” It is argued that this presumption does not 
apply to the fact that the testator was in a 
-sound disposing state of mind, but in my opi¬ 
nion this contention cannot be upheld for it 
does not give effect to the word “duly.” A will 
^cannot be said to be “duly" executed by an 
insane person or an imbecile, and therefore by 
the word “duly” I think must be meant the 
execution by a person legally competent to 
execute the document." 

This I think agrees with the state¬ 
ment of the law in Taylor (Vol. 1, S. 87) 
that ancient wills and deeds are said to 
prove themselves, their bare production 
from natural custody being sufficient. 
To hold otherwise would be to ren¬ 
der the presumption unavailing in the 
case of most old wills, because the wit- 
nesses to execution, who are ex hypobhesi 
beyond the reach of the Court, would 
■also be the witnesses to the sound dis- 
posing state of the testator. I concur, 
Itherefore, in the view of the Courts be¬ 
low upon this point. 

Taking the will to be valiJly provedt 
the question remains of the nature of 
the estate defendant 1 took under it. 

There is a considerable number of deci- 

sious upon the effect of gifts and devises 
of immovable property to females ; many 
of them will be found summarized in 
the Privy Council judgment in Jilt. Sasi. 
wdn ChdudhuTditi v» Shib Ndidin ChoU’ 
dkury (6). Before considering them, it 
will I think save some confusion if the 
relevant provisions of Hindu law are 
borne in mind. The cases fall into two 
classes, according as they are gifts or be¬ 
quests to (l) a wife, and (2), a female 
relative other than a wife. Cl. (1) is thus 
dealt with in para. 664 of Mayne, Ed. 9 : 

* Immovable property, when given or devi¬ 
led by a hneband to his wife, ia never at her 
disposal, ev^D after bis death. It la her atii- 
dbanam so far that it passes to her heira, not 
•to his heira. But, as regards her power of 
:ali enatio n, appears to be un4er the same 

(6) A. I. B. 1922 P. 0. 63=66 I. 0. 198319 
I. A. 26=1 Pat. 805 (P.O.). 


restrictions as thoss which apply to the pro¬ 
perty which she has inheritad from a male 
even though the gift is made in terms which 
create a heritable estate. It is different if the 
gift or devise is coupled with an express power 
of alienation. Whether this is so is of course 
a question of construction of the terms of the 
particular gift.” 

Similar restrictions do not by force of 
law attach to gifts or bequests by rela- 
tives other than the husband. The pro¬ 
perty becomes what is known is sauda- 
yika, “the gift of affectionate kindred,” 
and such property is absolutely at a 
woman’s disposal (para. 662). “She may 
spend, sell, devise or give it away at her 
own pleasure.” 

Now if these are the principles of law 
governing such gifts or bequests, it 
necessarily follows, unless any intention 
appears to the contrary, that the effect 
of the gift (and here and elsewhere I 
include a bequest) is to confer an estate 
in conformity with them. To hold other¬ 
wise would be to assume, in effect, that 
the donor intended that the woman 
should take an estate the incidents of 
which would be at variance with the 
Hindu law. This observation may 
appear to be too obvious to be worth 
making ; but no little trouble has arisen 
during the arguments addressed to me 
through losing sight of the fundamental 
provisions of Hindu Uw, and failing to 
distinguish between an inferred inten¬ 
tion and a legal consequence. 

In accordance with the two classes of 
estates given above, the case law inay 
be divided into (l) cases relating to gfjj® 
to wives, and (2) oases relating to 
to relatives other than wives. 01.(1)“°®* 

«ot directly concern us, but some wa- 

mination- of the principles upon which 
the decisions proceeded will be of 
tance before turning to Cl. (2). 

Where a gift is made to a wifOt i^ho 
presumption would seem to be, as I have 
said, that she takes a limited estate 
unless a contrary intention appears, 
and this is in general what the oase® 
show. Difference of opinion at one tune 
arose whether the intention must be 
shown by an express declaration of 
to alienate, as was held by the^ o 
bad High Court in Surdjmdni v. 

Ndth (7), or whether it was enough tha 
“words of amplitude,” some expression 
sufficient to show the donor’s intenfeio® 
to confer more than the estate wmo® 
[1903]. 25 All. 351=^903) A.W.S. 66. 
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the wife would otherwise get under 
Hindu law, are used. In Ramachandra 
Rao V. Ramachandra Rao (8) and Bhai- 
das Skivadas y. Bai Gulab (9) the Privy 
Council has set this point at rest by 
pronouncing for the latter alternative. 
We are not here concerned with the dis¬ 
cussions, as for instance, in Ramachan- 
dTd Rdo V, RdTncLchdndfOi Rdo (10), whoro 
the word of amplitude accepted was inam 
and in Surajmal v. Rabi Nath {i\.) and 
Bhaidas.Shivdas v. Bai Gulab{^), where 
it was malik, as to the sufficiency of the 
language to establish intention. Per¬ 
haps the clearest as well as the most 
authoritative being the most recent 
pronouncement of the Privy.Council up¬ 
on the principle to be observed in deal¬ 
ing with this class of cases is contained 
in Narsingh Rao v. Maha Lakshmi Bat 


( 12 ). 

Their Lordships say at p. 389 (of 50 
AIL) : 

“In their Lordships’ opinion there is noth¬ 
ing so far in the deed to cut down the gift or 
prevent the Bani from taking such an estate m 
the propertUa, which are the subject of the 
gift, as a wife takes in immovable proper^ 
given her by her husband. According to the 
Hindu Law, such property ie taken by her as 
fltridhanam and is descendible to her heirs and 
nob to his, and would devolve first on her 
daughter’s daughter and failing them on her 
daughter’s son thus efiectually excluding Bal- 
want, but over such property, it is stated by 
Mr. Mayne. para. 664. she wculd have no right 

of alienation unless the gift was coupled with 
an express power of alienation unless the gift 
was or, as has been held by this Board, unless 
there are words of suffioient amplitude tc con¬ 


fer it upon her.” 

Here we have clearly expressed the 
principle which, 1 suggested at the start, 
is indisputable, that a woman gets the 
estate which Hindu law confers upon 
her unless there are words to restrict or 
amplify it. Odgers and Jackson, JJ., 
have in Chalapati Raov. Subba Rao(id) 
decided a case upon this basis. It is 
unnacessary for me to discuss another 
case of this Court, Kanahammal v. 
Baktavatsula Naidu (U), further than 
to say that the learned Judge who wrote 


fSi A I. R. 1922 P- C. 80=67 I. 0. 408—49 
' I A 1^9=45 Mad.320 (P.O.). 

(9) A. I. R. 1922 P. C. 193^5 I. 0. 974-49 
1^46 Bon). 15} (P« Cj* 
hn) ri919l 42 Mad* 283—52 1% C. 94. 

(U) [Im] 30 All. 81=35 I. A. 17=5 A.LJ.67 

(131 A^'1928 P.C. 156=109 I.C. 703=551. 
A l8b=50All. 375(P.O ). 

(18) A.I.R. 1939 Mad. ’ 

114) A.I.R. 1928 Mad. 207=70 1.0. 321. 


the leading judgment, Ramesam, J., cer¬ 
tainly did not take a less liberal view of 
the rights passing to a woman by gift 
or devise than the other authorities I 
have cited. 

If that is the principle to apply to a 
gift to a wife, it is difficult to find any 
reason why it should not apply to a gift 
to a woman other than a wife, for in¬ 
stance, to a daughter, as hero. Under 
Hindu law she takes an absolute estate, 
and the presumption that she takes it 
can only be rebutted by the employment 
of restrictive language. It is true that 
this method of construction does not ap¬ 
pear verv clearly upon the face of any 
early Privy Council judgment, Jagan- 
nadha Jagapathy Raz v. Venjcataswamy 
Jagannadha Jagapathy Raz {15), and it 
that case stood alone and uninterpreted 
by later decisions it might be reasonable’ 
to deduce from it that whenever a Hindu 
makes a gift or bequest to a woman not 
his wife, he intends, unless he demons- 
trabe the contrary, bo bestow only a. 
woman’s estate. As was pointed out in 
Mahimchandra Sarkar v. Bara Jin- 
maree Dassee (16). however, such a view 
would mean in effect that the presump¬ 
tion was that the donor intended hi8 
gift to have an effect different from the 
effect ordained by Hindu law ; because 
every Hindu may be supposed to know 
that a daughter, for example, takes an. 
absolute estate in such circumstances. 
The judgment, properly understood,, 
seems only to lay down that m conatru- 
ing a will or gift-deed it is necessary bo 
bear in mind that the testator or donor 
is a Hindu ; and, further, that this con- 
siderabion should nob be lost sight of. in 
particular, where there is ambiguity m 
the terms. In Ramachandra Rao v. 
Ramachandra Rao (10), Wallis. C. J., oh- 


-a must I thiak, taka it to be now settled, 
;rte so far as this Court is 

util the decisions to which ^ 
a overruled by higher authority, that the 

,,adHa there is 

^ncMtainty or ambiguity in the language 
) instrument before the Court. 

the same case Seshagiri Iyer, J., 
ght that where the language was^ 
iguous, recourse could be had to the 
lary notions of Hindus a^cule of- 


1837] 2 M.I.A. 7 (P.C.). 

;i9l5] 42 Cal. 561=30 I.O. 799. 
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ccnstrucuion to liocl out what the inten¬ 
tion of tho donor was ; but where the 
words employed are clear and unambi¬ 
guous, no matter w’ho the donee is, the 
language should be given etfeet to. He 
su]iported tins principle by a reference 
to S. 8. T. P. Act. 

A similar view has been taken by 
Benches of this Court in more than one 
recent case. In Rajamanicka Chettiar 
V. Mmtickam Chettiar (17) (to which in 
facts and ratio decidendi, Yellappa v. 
Golla Swami {[S) is closely parallel as 
to need no separate notice) a brother 
bequeathed property to sisters directing 
that they should “enjoy” it. After 
holding that there is no presumption 
against a woman taking an absolute 
estate, the learned Judges deemed “en¬ 
joy” to be a word of sufficient amplitude 
to convey absolute rights. As to this, it 
is perhaps worth while to point out that 
the phrase “sufficient amplitude” was 
used by the Judicial Committee as in 
Bhai DasShivdas v. Bai Gulab (9). Rama^ 
Chandra Rao v. Ramachandra Rao (8), 
-where a transfer to«a wife was in ques-’ 
■tion and it was necessary to consider 
whether the language used raised the 
estate from qualified to absolute. Where 
the estate conveyed without such words 
)e, under Hindu law, an absolute one, 
-he view to which I can discover no ob- 
jection, either on general principles or 
on recourse to the authorities, is that no 
words of anoplifeude ara necossary, 

In a Calcutta case Mohunchandra 
barkar v. Hara Kumar (16), which I 
have already mentioned in connexion 
with the construction of Jagannadha 
Jagapathi Raz v, Venkataaami Jagan- 
nadh (15) a bequest to a daughter was 
•in question and the testator was deemed 
to have intended to confer an absolute 
power 01 alienation. There is uothing. 

I think in this case in conflict with the 
principle I have attempted to extract It 
was presumed that the testator knew 
the Hindu law and had its effect in 
contemplation in framing his will 
The conclusion I draw is that Where 
undax* Hindu law a bequest to a woman 
would convey the whole estate, it is 
permissible to construe the will free 
from any presumptions created by her 
sex. If the words used would invest a 
I male legatee with an absolute estate, so 
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would they invest a female legatee. If 
this test is correct, I regard the words 
have been transferred” unattended as 
they are by^ any qualification, as suffi. 
cient to achieve that object. They are 
appreciably stronger, in my view, than 
the word “enjoy” which was held to 
show a similar intention in the two 
Madras case? above cited. 

I agree accordingly with the Courts 
below that the document in controversy 
is a will, that it has been proved to be 
validly executed by Mahadevudu ; and 
that it passed an absolute interest in 
the property to defendant i. The plain¬ 
tiff’s suit must accordingly fail and it is 
unnecessary for me to consider the far- 
ther question whether in the oircuni- 
stances of the case, and had those find¬ 
ings been in his favour, he should be 
found entitled to a declaration under 
S. 42, Specific Belief Act. The second 
appeal is dismissed with costs. Single 
advocate’s fee of Rs. 76. 

P.E,s./s.N. Appeal dismissed. 

A. I. R. 1930 Madras 748 
Anantakrishna Ayyar, J. 
(Yella) Ramayya and “Defen¬ 
dants—Appellants. 

V. 

{Chukkapalli) Kotayya and otheTS“" 
Plaintiffs—Respondents. 

Second Appeal No. 97 of 1926, De¬ 
cided on 17th September 1929, against 
decree of Dist. Judge, Guntur, in A. S. 
No. 259 of 1924. 

(a) Contract Act, S. 73 — Purckiwr of 
immovable property diipotiesied for boa 
of title in vendor^He can claim ao damage* 
from vendor enhanced value at evictioo.. 

Whsra a purchaser of immovable property i3 
dispossessed owing to lack of title in the ran* 
dor, be can claim as damages not 
actual price paid by him, but according to 
enhanced value at the time of his eviction: 
-4. 1. R. 1921 Mad. 384, Foil] 21 Bom. 175 «« 
40 if ad. 338. Ref. on. [P 750 01) 

(b) Transfer of Property Act, S. 55 (2)“ 
Express covenant of title is not neceiaarj 
in sale-deed. 

An express covenant of title In a sale-deed 
is not necessary since under S. 65 (2) 
covenant is implied in every sale of immovabl* 
property: 25 Oal. 293 and 40 Mad. SoJ* 
Bel. on. [P 760 01.*] 

(c) Transfer of Property Act, S. 55 (2)“ 
Purebaaera suing for damages vendors *rh 
could not convey proper title— -Pur^awr* 
who had sold their share prior to inatitutr^ 
of suit cannot get decree in their favour » 
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•abtence of their vendees, and in absence of 
-proof that they had settled with those ven¬ 
dees and were themselves entitled to dama¬ 
ges in respect of their share. 

Under S. 55 (2) the benefit of the covenant 
mentioned in that section shall bo annexed to, 
and shall go with, the interest of the trans¬ 
ferees as such and may be enforced by every 
person in whom that interest is in the whole 
or any part thereof from time to time vested. 

Hence in a suit for damages against the ven¬ 
dors who could not convey proper title to the 
plaintiffs, those plaintiffs who have sold their 
moiety of the property prior to the institution 
of the suit cannot get a decree in their favour 
in the absence of their vendees and in the 
absence of proof that they had settled with 
, those vendees and are themselves entitled to 
the damages in respect of their'moiety. 

[P 751 C 1] 

A. Viswanaiha Iyer and A. Rama- 
sivami Iyer —for Appellants. 

Ch. Raghava iJao—for Respondents. 

■Judgment.—Defendant 2 sold cer¬ 
tain properties to plaintiff 1, Chukka- 
palli Kotayya and Bollineni Seshayya 
'(father of plaintiffs 3 to 5) under Ex. B 
■dated 2Bd January 1902. As the result 
of 0. S. No. 39 of 1918 instituted by 
one Somayajulu as the adopted son and 
heir of defendant I’a husband, the plain¬ 
tiffs lost about two acres of land, it 
being held that defendant 2 had not ac¬ 
quired a good title to the same himself 
and that consequently he could not 
convey a good title in his turn to the 
plaintiffs with reference to these two 
acres. The judgment in 0, S. No. 39 of 
1918 was passed on 30bh September 1919. 
On the ground that the possession of 
the said two acres was lost on the same 
date, the plaintiffs instituted the pre¬ 
sent suit to recover damages from de- 
-fendant 2 in respect of the same. De¬ 
fendants 3 to 5 are the sons of defen¬ 
dant 2. Defendants 2 to 5 contended 
•that defendant 2 was merely a benami- 
dar vendee under Ex. A dated 19th May 
1900, and that the sale by defendant 2 
-to the plaintiffs under Ex. B on 2nd 
January 1902 was a nominal transac- 
-tion and that he never had any interest 
in land and that Ex. B was only a 
! nominal transaction. Both the lower 
Courts found against the said conten* 

* tion anl held that Ex. B eyidenced a 
! real and genuine transaction and that 
f defendant 2 received consideration from 
i the plaintiffs in respect of Ex. B. The 
S' -CourtB also observed that the plaintiffs 
^ were ejected from the lands soon after 
t ‘the decree in Ex. B. On the question 


of damages the first Court held that 
the plaintiffs wore entitled to recover 
only the actual price (Rs. 500) paid to 
defendant 2 under Ex. B for these lands 
and not the present market value of 
those lands on the date of their eviction 
by the decree-holder in 0. S. No. 39 of 
1918. The lower appellate Court, how¬ 
ever, held that the plaintiffs were en¬ 
titled to the market value of the land 
at the time of the dispossession, vi/i. 
Rs. 2,132. In this second appeal pre¬ 
ferred by defendants 2 to 5 the main 
argument urged by the learned advocate 
for the appellants, was that the learned 
District Judge was in error in decreeing 
the market value of the land at the 
time of dispossession of the plaintiffs as 
a result of 0, S. No. 39 of 1918. He 

drew my attention to a statement in 
Mayne on Damages that English law 
•was not clear on the point and that the 
American Courts had held that the plain¬ 
tiffs in such circumstances would be en¬ 
titled to be paid back the price paid by 
them and not the present market value 
of the lands. He referred me also to the 
decision in Dhanrajee Oiriji Narasiiujh 
Giriji v. Tata Sons Ltd. (l) and to Eng- 
liah cases relating to contracts of sale 
relating to immovable properties, where 
a vendor not being able to give a good 
title was directed only to return the 
advance with interest and not to pay 
the vendee the (higher) market value 
when the price of land had increased in 
the meanwhile. I do not think it neces¬ 
sary to go elaborately into this ques¬ 
tion, because the question is concluded, 
as far as I am concerned, by a decision 
by a Bench of this Court, reported in 
Dhadha Sahib v. Muhammad Sultan 
Sahib (2). The learned Judges, .\bdur 
Rahim and Oldfield, JJ. held that in 
assessing damages the vendee is enti¬ 
tled to ask that they should be assessed 
at the present enhanced value of the 
lands. At p. 169 the learned Judges 
observed as follows: 

"The learned District Judgo is evidently 
wrong in saying that in ^sessmg damages the 
olainbiff is not entitled to asfc that they should 
hAAsaeased at the present enhanced value of 
tJe S. Sat.ly h. i. entitled to full com- 
oensation. so that he might be restored pscuni- 
fttily to the same position .is if he had re¬ 
covered the land which defendant 1 sold to 
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It has bean held that the rule enacted 
by S. 73, Contract Act, is applicable 
also to cases of sales of immovable pro¬ 
perty: see Nagardas Sambliagi/a Das 
T. Ahmad Khan (3) and Ranchhod v. Man 
Mohandas (4). The Full Bench of the 
Madras High Court in the case repor¬ 
ted in Adihesavan Naidu v. Gurunath 
Chetti (b) applied the same principle 
to cases of contract for sale of immov¬ 
able property by the manager of a Hindu 
family. That being so, the party 
(vendee) who suffers by such breach is 
entitled to receive from the party who 
has broken the contract (vendor) com¬ 
pensation for any loss or damages caused 
to him thereby which naturally arose 
in the usual course of things from such 
breach. In Nagardas Sambhagya Das v. 
Ahnad Khan (3), the learned Chief 
Justice and Parsons, J., held that a 
purchaser evicted from his holding is 
entitled to recover from a vendor who 
has guaranteed bis title the value of the 
land on the date of the eviction. At 
p. 182 their Lordships say: 

“ Ifi is stated by Blackburn, J., in Lock v. 
Fune, that the doctrine laid down in Flnreati 
r. Thornhill, does not apply to the case of an 
exocuted contract and that is stated in Dort’s 
" Vendors aad Purchasers ” to be the law. A 
careful perusal of the judgments in the case 
of Bain v. Fothergill, in which the House of 
Lords recognized the doctrine of Flnreau v. 
T/iornJa/f and established it on the broadest 
basis, satisfies us that it was not intended by 
their Lordships to extend the doctrine to cases 
of executed contracts to which it had not been 
previoU'ly applied. ” 

In tha Full Bench case reported in 
Adikesavan Naidu v. Gurunatha Chetti 
(5) it was held that in the case of a con¬ 
tract to sell immovable property, the 
vendor was liable under S. 73, Contract 
Act, for damages for failure to perform 
the contract, and that law in India as 
laid down by the Contract Act as to the 
right bo the damages for breach of con¬ 
tract bo sell immovable property was 
different from that in England. I am 
therefore of opinion that tha learned 
District Judge was right in assessing 
[damages at the enhanced value of the 
land on the date of eviction- 
lb-was next argued that there is no 
express covenant of title in Ex. B, but 
that is not necessary since under S. 55 
(2), T. P. Act, in the absence of a con¬ 
tract to the contrary such a covenant 
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(3) ' 

[1897] 

21 Bom, 175. 

(4) 1 

1908' 

32 Bom. 165=:9 Bom. L. B. 1087. 

(5) 1 

1917' 

40 Mad. 33?=39 I. C. 358. 


is implied in every sale of immovable 
property after the Transfer of Property 
Act: see Basareddi Sheikh v. Ena- 
jaddi Maliah (6); Narayana Reddi v. 
Peda Rama Reddi (7) and Adikesavan 
Naidu V. Gurunatha Chetti (5) at pp. 350* 
and 352. This contention also accord¬ 
ingly fails. 

The last contention raised by the 
learned advocate for the appellants was 
that the father of plaintiffs 3 to 5 
had sold the property purchased by him 
to the father of P. W. 5 prior to the 
present suit and that plaintiffs 3 to 5 
were not entitled to recover any. 
damages from the defendants, and that 
the lower Courts should have decreed 
only the damages sustained by plain¬ 
tiffs 1 and 2 in respect of the two and 
odd acres in question. This question 
was not raised in the written statement. 

Issue 2 ran as follows: " Who dispos¬ 
sessed the plaintiff of the suit land? 

At the hearing, both parties admitted 
that issue 2 was unnecessary and it 
was consequently struck off: vido 
para. 14 ot the Munsif’s judgment. 
Against the decree passed by the Dis¬ 
trict Munsif in favour of plaintiffs 1 to 
5 for Rs. 500, viz., the price paid for 

Ex. B, defendants 2 to 5 died a memo¬ 
randum of objections in the lower ap¬ 
pellate Court in the appeal preferred 
by the plaintiffs. In that defendants- 

2 to 5 raised the question that plaintina 

3 bo 5 were nob entitled to damages a* 
their father had sold the land to P. 

5*3 father before suit. The lower ap¬ 
pellate Court in para. 5 of its judgmen 

observed as follows; . 

•' The facts in this connexion 
that Seshayya, the vendee 
2 under Ex. B and father of J*® 4 ^ 

had sold his share of the -qj. 

father of P. W. 5 who in his I® ^ 

tions of it to two persons Kasim gu-jt 

Aajayy*. Ka.im Sahib than aold to ^ 
Nabi Sahib. Tha piaintifla no doubt 
P. W. 5 to aaythat '■a had teao«ted^^ 

money from plaintiffs 3 to 5. ", 
lower Court remarks, there is for- 

evidence, and the receipts which P 
ward. Exs. P and G, PU'P0'“"8 ® the 

given to his father for money P* ‘ 
latter as damages to his vendees, j 

proved by the parties who gave t • 

it tharalota that piaintiSa 3 to S hava^^___ 
proved that they had to pay . 4 ijle »• 

dees any compensation for their . _ jja- 

Plaintiffs 3 to 5 ware not taka > 
surprise bv this plea ^ 

( 6 ) [1898 25 Oal. 298=2 0. W. N. 

(7) [1891] 1 M. Ii. J. 479. 
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to 5. In fact plaintiffs 3 to 5 let in evi¬ 
dence and called P. W. 5 to whose 
■father Seshayya had sold the properties. 
The plaintiffs also produced receipts 
Exs. F and G, but unfortunately for 
them they have not been proved by the 
parties who gave them. Under S. 55, 
(2), T.P. Act, the benefit of the covenant 
mentioned in that section shall be an¬ 
nexed to, and shall go with, the in- 
terest of the transferees as such and 
may be enforced by every person in 
whom that interest is in the whole or 
any part thereof from time to time 
vested. 

In the absence of those vendees and 
in the absence of proof that plaintiffs 
3 to 5 settled with those vendees and 
are themselves entitled to the damages 
in respect of these lands, plaintiffs 3 
to 5 are not entitled to a decree in 
their favour in this suit in respect of 
their moiety of two and‘odd acres in 
question. In the circumstances, I think 
that the decree should be confined to 
the damages sustained by plaintiffs 1 
and 2 in respect of their moiety of the 
two and odd acres conveyed by defen¬ 
dant 2 under Ex. B. 

I therefore modify the decree of the 
-lower appellate Court by giving plain¬ 
tiffs 1 and 2 a decree for Es. 1,066 
‘^being the moiety of Bs. 2,132) with 
interest thereon at 6 per cent per 
-annum from 30th September 1919 
to the date of realization and costs on 
the same in all the Courts, to be paid 
'by defendants 2 to 5. The claim made 
in the plaint for the remaining amount 
will be dismissed. Defendants 2 to 5 
will pay the costs of plaintiffs 1 and 
2 in respect of Rs. 1,066 in all* the 
Courts and bear their own costs in all 
'the Courts. There will be no order as 
to costs in any of the Courts regarding 
the remainder of the claim mentioned 
in the plaint., The appellant will pay 
respondents l^and 2 (plaintiffs 1 and 2) 
costs of the second appeal calculated on 
Es. 1,066 and bear their own costs. 

The decree of the lower appellate 
Oourt will be modified accordingly. 

P.B.S./S.N. Decree modified. 
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L. y. Narasimha Sastri— Appellant. 

V. 

Official Assignee, Madras —Respondeat. 
Original Side Appeal No. 25 of 1929, 
Decided on 18th December 1929, from 
decision of Kumaraswami Sastri, J., D/- 
2lst January 1929. 

(a) Presidency Town* Insolvency Act, S.85 
—Ex parte decree passed—Judgment-debtor 
going to insolvency Court and being adjudi¬ 
cated—This decree being his only debt— 
Official Assignee holding debt not proved 
and relying upon want of proper service 
upon judgment-debtor and upon observation 
made in another suit between insolvent and 
third party — Although Official Assignee 
would go behind such decree, evidence is 
net sufficient to justify insolvency Court for 
invalidating decree. 

On an ex parte decrea baiog passed, the 
judgment-debtor instead of trying to ges the 
decree set aside, went to the insolvency Court 
and was adjudicated. This debt was the 
only debt for which he was liable. The 
OMcial Assignee investigated into the validity 
of the decree-debt and relying upon tbe fact 
that the judgment-debtor was rot properly 
served with a notice and also upon an observa¬ 
tion made by a Judg^ in a previous suit bet¬ 
ween the insolvent and a third party, held that 
debt was not proved. 

Held : that although tbe Official Assignee 
has power to go behind tbe decree even when tbe 
decree-debt is the only debt against the insol¬ 
vent, still the materials of this case are not 
sufficient evidence either of collusion or of fraud 
or of miscarriage of justice as would justify the 
insolvency Court in invalidating tbe decree 
and bolding that tbe debt is not binding upon 
or proved against the debtor : JUx parte Revell 
In re, ToUemache, (1835) 13 Q. B. 720, In Re, 
Flaten Ex p%rte Scottish Whiskey Distillers 
(1889), 22 Q. 13. 83; Be Van Laun Ex parte 
Chatlerton, {1901) 2 K. B. 23; ReVambell Ex 
parte Seal, (1911) and 2 K. B. 992. Discussed. 

[R 754 C2] 

(b) Presidency Town* Insolvency Acf, S.85 
—Official Assignee has power to go behind 
judgment to find validity of debt. 

There is no doubt about the powers of the 
Official Assignee to investigate into the case 
attempted to proved before him what¬ 
ever their nature may be and whether founded 
on a contract, loan or a judgment or a decree. 
He has got power to go behind a judgment and 
enquire into the validity of a debt: parfe 

Revell, In Re ToUemache, (1885) 13 0. B. 720 
and In Re Flalen Ex parte Scottish Whxskey 
Dismers, (1889) 22 B. 83. Foil. [P 752 C 2] 
(e) Civil P. C., S. 11 —Scope-Evidence 

Act, Ss. 13 and 40. , l- t t t 

Observations in a judgment relating to a d'f* 

ferent matter though connected cannot bind 
a third party and the judgment itself cannot 
be evidence against him. [P 754 C 

K. S. Krishnaswami Ayyangar^lor 
Appellant. 

S. G. Satagopa Mudaliar-'tov Res- 
poodent. ■ - . 
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Ramesam, J. — This is an appeal 
against the order of our brother Kumara- 
ssvami Sastri, J., in the course of insol¬ 
vency proceedings relating to the insol¬ 
vency of P. Kumaraswami Rao in I. P. 
No. 2G3 of 1923. The facts out of which 
this appeal arises may be stated. The 
appellant before us, L. V. Narasimha 
Sastri, got a decree against the insolvent 
in 0. S. No. 282 of 1922 on the tile of 
the District Munsif’s Court of Cocanada 
on a promissory note said to have been 
dated 28th January 1021 and said to 
have been lost. This decree was sought 
to be executed against the insolvent. It 
was transferred to Madras and in execu¬ 
tion of it the insolvent was sought to 
be arrested on 20th August 1923. He at 
once sought the protection of the insol¬ 
vency Court. In that petition he alleged 
that the promissory note on which this 
decree was obtained was a fictitious one 
and that he was also not properly served 
with summons from the District Mun- 
sifs Court of Cocanada. In the schedule 
to the’petition he showed this decree 
debt as the only debt for which he was 
liable. He was duly declared insolvent 
and his properties vested in the Oflicial 
Assignee. 

Immediately, the appellant sought 
to prove his debt by producing his 
decree. The Official Assignee held 
that the debt was not proved. There 
was an appeal by way of notice of mo¬ 
tion seeking to set aside the order of the 
Official Assignee. This was on 28th 
April 1925. This petition was adjourned 
and on 19bh August 1925 an order was 
issued for a commission to examine wit¬ 
nesses. On 4th September two witnesses 
were examined on commission : (1) Mr. 
Y. Kameshwara Rao, a first grade pleader 
of 28 years’ standing of Cocanada; and 
(2) P. Bbimalingamurtby, a Municipal 
Councillor of Cocanada bub these were 
not cross-examined on that occasion. So 
a further commission was ordered to 
issue for the cross-examination of these 
witnesses and on 24th Cctober 1925 the 
two witnesses were cross-examined. 
Afterwards two other witnesses P.Subba 
Bao and the appellant himself were 
examined before the Cfficial Assignee. 
F. Subba Rao was the original payee 
who was said to have endorsed the note 
to the appellant. The second witness 
-Bimalingamarthy was an attestor and 
the first witness, the vakil,, says that 


the note was shown to him, that ho 
issued the registered notice to the insol¬ 
vent, that afterwards he filed the suit 
and in the interval the suit note was- 
lost. On Isb February 1926, the case 
was sent back to the Official Assignee. 
On 2Qd November 1928 the petition was- 
ordered by the Assistant Registrar to he 
posted before the Court as nothing was- 
done by the Official Assignee but it was- 
not so posted. There were further ad¬ 
journments in December 1928 and. 
finally on llbh January 1929 the Official 
Assignee sent his report to the original 
side. On 21st January 1929 the matter 
came up before our learned brother and 
he ordered the application of April 1925 
to be dismissed. The present appeal 
is against this order. 

It appears that the only debt to which 
this insolvent is liable is this decree 
debt. If this decree debt is a spurioua 
debt and is held to be no debt then 
there is no insolvency. A man oannolr 
be insolvent without any debts to pay. 
But in the present case because execu¬ 
tion was attempted against him by 
arrest be applied to be declared insol¬ 
vent and used the insolvency jurisdic¬ 
tion for attacking the nature of the 
debt and for contending that that was 
a fictitious debt. There is no doubt 
about the powers of the Official Assignee! 
to investigate into the debts attempted 
to be proved before him whatever theiij 
nature may be an*^ whether founded on 
a contract, loan or a judgment or a de¬ 
cree. In Ex parte Bevell, In re, ToU 
lemache (l) Bagallay, L. J., says: 

“Ihe rule is-olearly stated by James, L. J*. 
in ex parte Kibble, thus : ‘Tt is the settled rule 
of the Court ol Bankruptcy on which wfl- 
have always acted, that the Court of Ban¬ 
kruptcy can enquire into the considera¬ 
tion for a judgment debt. There wae 
obviously strong reason for this, because 
the object of the Bankruptcy laws is to pw 
duce the distribution of a debtor’s goods am* 
ongst his just creditors. If a judgmentj^«| 
conclusive, a man might allow any numw* 
judgments to be obtained by defeolt against mm 
by his friends or relatives without any debi 
being due on them at all: it is therefore neoas* 
sary that the consideration of the judgmsn® 
should be liable to investigation.”* 

Then he proceeds ; • .. . 

“I do not wish to lay it down as a rule tnac 

the Court should enquire into the 
for a judgment debt when nothing is 
to justify the enquiry, I am disposed totm 


(1) C1885] 13 Q. B. D. 720=34 L. J. Q* ^ 
=51 L-. T, 376. 
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that piima facie a judgmout ought to be couai' 
doted as binding. But if a proper case is made 
1 think the Court ought to direct an inquiry 
into the consideration for a judgmout debt.'* 

At p. 725. Cotton, L. J., says : 

In bankruptcy a judgment certainly stands 
in a diOerent position from that in which it 
previously stood as against the debtor himself, 
because the rights of the other creditors of the 
bankrupt have supervened. When a person is 
Bui juris a judgment against him is very strong 
prima faoie evidence against^him of the exis¬ 
tence of a debt; if bo disputes it he must satisfy 
the Coart that there is some reason which re¬ 
quires that the judgment should be set aside.” 

In In re,Flatau.Ex parte Scottish TF/’as- 
ky Distillers (2),Lord Esher, M.R. says: 

“ When an issue has been determined in 
any other Court, if evidence is . brought before 
tho Court of Bankruptcy of circumstances ten¬ 
ding to show that there has been fraud or col¬ 
lusion, or miscarriage of justice, the Court of 
Bankruptcy has power to go behind the judg¬ 
ment and to inquire into the validity of the 
debt, But that the Court of Bankruptcy is 
bound in every cas-3 as a matter of course to 
go behind a judgment is a preposterous pre¬ 
position.” 

In In re,Saville, Ex parte Saiille (3), 

/ the same learned Judge observes : 

” It does not decide that there being a judg¬ 
ment, on the mere suggestion of the debtor 
that the judgment debt is bad, the Court of 
Bankruptcy is bound to go behind the judg¬ 
ment and inquire into the validity of the debt. 
There is a judgment debt. That is a sufficient 
debt on which to found a bankruptcy. It is 
true that if suggestions are made and some 
plausible evidence given, that the judgment 
debt does not really exist, the Court may well 
examine into it. • • • • Nothing was offered 
against the circumstances except the state¬ 
ment of the debtor, which he bad ample op¬ 
portunity and which it was to his interest, to 
bring forward before.” 

In the present case there seems to be 
some ground for suggesting that the 
insolvent was nob properly served with 
summons in the District Munsif’s Court 
of Cocanada. At any rate it appears 
that be was not personally served 
though the service may be declared 
sufficient in law. When he was arres¬ 
ted in August 1923 he had an opnortu- 
nity to contest before the District Mud- 
sif's Court to set aside the ex parte, 
decree. Under Art. 164, Lim. Act, be 
has 30 days to get that decree set aside, 
but not having done so the decree has 
DOW become incapable of being set 
aside. The debtor himself, therefore, 
cannot get rid of that decree assuming 
it is a wrong or an unjust decree. This 
of course does not prevent the Official 
Awignee in insolvency from invest!- 
[1889] 32 Q. B. D. 83=37 w7r. 42. 

{9) [1887J 4 Morrell 277=35 W. B. 791. 
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gating into tlie nature of the debt if 
there are grounds for doing so. The 
cases 1 !nvo cited sho\y that the basis 
of his jurisdiction and tlie reason for his 
investigating iuto tho judgment claims 
is the necessity of protecting other cre¬ 
ditors. Where there are no other cre¬ 
ditors the reason for examining into 
this judgment debt especially when the 
debtor himself allowed the opportunity 
be had to pass by becomes much less. 

In In re. Van’Latin Ex parte Chatter- 
ton (4), Cozens Hardy, M. R., says : 

"The trustee in b.-inkruptcy can say: You are 
a person who comes in to prove a debt. It is 
my duty to see that this bankrupt’s assets- ara 
distributed amongst those who are justly, 
legally and properly creditors of the estate. 
In order to enable me to do my duty. 1 ask 
you to furnish me with such infoimation as 
will enable me to do that which i am told to 
do by K. 22, Sch. 2, to the Aof, ic examine 
every proof and the grounds ol the debt.” 

Buckley, L. J., says : 

■■ The trust-3e is ontiUed tc say : ' It is mj 
busiutsj to see thati thosj who seek to rank 
agains: this estate ate p-orsoDS who .are really 
creditors of thit estate.” 

In In re, Vamhell Ex paru Seal (5) 
a judgment was obtained which was op¬ 
posed to the berms of the Money Len¬ 
ders Act. There was afterwards a fur¬ 
ther agreement with reference tc that 
judgment. It was held that it is open 
to the Court to find that the judgment 
and further arrangements are both illegal 
and as they are opposed to the Money 
Lenders Act, are unlawful and void and 
constitute a criminal oCtenco. That 
case, therefore, does not help the res¬ 
pondent. In the present case, as al¬ 
ready stated the only purpose for which 
the judgment is being attacked is to say 
that the decree debt was wrongly 
passed. If the contention of the Official 
Assignee is upheld then there is no rea¬ 
son for declaring the insolvent an insol¬ 
vent and if the insolvency is annulled 
his*protection is lost and the decree can 
be executed against the insolvent by at¬ 
tachment and arrest. In the latter case- 
he will resort to insolvency again. Thus 
we get into a vicious circle. 1 do not 
think this jurisdiction of the Official 
Assignee to enquire into debts should be 
used as a device to escape the execution 
of a decree where the only debt of tbe- 

(4) [1907] 2 K. B. 23=76 L. J. K. B. 644=23 
T. L. B. 384=51 8. J. 344=14 Mansoo 91 
=97 L T. 69. 

(5) [1911] 2 K. B. 992=81 L. J. K. B. 154= 
19 Manson 1=105 L. T. 529^ 
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insoi7onb tho decree and there are no 
other deht-i. 

h b--eeLQs to me that the insolvency 
iuri'liction should nob be used as a 
device to evade execution of a decree 
'A’hich has become final and unimpeach¬ 
able as in tho present case. However, 
evidence has been adduced by the ap¬ 
pellant. His vakil, R, W. I, says that 
he saw the promissory-note. Ibis true 
that such evidence cannot prove the 
genuineness of the note. It only 
shows that the alleged note was shown 
to the vakil for the purpose of issuing 
a notice. l)ut that takes the appellant's 
case to a certain stage. Then we have 
got the evidence of R. W. 2. He was 
the attestor. He was a Municipal 
Councillor of Cocanada. Though it 
does nob appear that ha is a man of 
very al'iluenb circumstances nothing is 
elicited against him as to why he 
should join in a conspiracy bo support 
the alleged note or why he should 
depose against the insolvent. 

Then there is the evidence of the ap¬ 
pellant, which of course is somewhat 
interested, tut it must be remembered 
after all that he is only the endorsee of 
tlie note and not the original lender, 
the original lender being R. W. 3, P. 
Subba Rao. Tho Official Assignee 
in his report relies on two circum¬ 
stances: (l) that the summons was 
not properly served and therefore the 
insolvent is not bound by the decree. 
In the first place it is for the 
Court which passed tho decree to in¬ 
quire into the question whether the 
summons was properly served; (2) he 
relies upon a judgment in Madras Small 
Cause Court Suit No. 9738, a suit in¬ 
stituted by the insolvent against an 
advocate of this High Court, Mr. P. 0. 
Venkatramanayya Panbulu, for a sum of 
Rs. 600 and odd. In that suit it was 
the case of tho insolvent that the Rs. 
1300 admittedly sent by'^Subba Rao ac- 
wording to both the parties was ’sent cot 
as a loan but as payment on behalf of 
Mr. P. C. Venkataramanayya who owed 
Bs. 2,500 to the insolvent, and the suit 
was for Rs. 600 settled by mediators as 
the sum still due in respect of the 
balance of Rs. 1,200. Th? subject 
matter of this suit is not this Rs. 1,300 
but the remaining Rs. 1,200. The ap¬ 
pellant before us was not a party to 
bat suit. The Small Cause Judge de¬ 


creed the suit for Rs. 600 odd. In¬ 
cidentally he made remarks about the 
nature of the payment of Rs. 1,300. 
Surely observations in a judgment re¬ 
lating to a different matter though con¬ 
nected cannot bind a third party and 
the judgment itself cannot be evidence 
against him. The appellant was not a 
party to that suit and he had no 
opportunity to cross-examine the wit¬ 
nesses there. The Official Assignee 
beyond referring to the judgment of the 
Small Cause Court and the fact that the 
summons was not properly served did 
not go into the matter to examine evi¬ 
dence. The evidence for the appellant 
was not contradicted by either evidence 
on behalf of the insolvent or the Official 
Assignee. The respondent now asks for 
a further opportunity of adducing fur¬ 
ther evidence. We do not think there 
is a case made out for further evidence. 
The Official Assignee was content to 
report before the learned Judge on the 
materials available then. We do not 
think this is a case in which the sus¬ 
picions that have been suggested 
against the appellant’s case ought to be 
allowed to practically vacate .the decree 
of the District Munsif’s Court of Coca- 
nada, especially when it is the only 
debt .subsisting against the insolvent. 
We think the debt must be regarded as 
proved and we allow the appeal. The 
Official Assignee will pay the appellant's 
and his own costs out of fees of his 
office charges fund. No costs in the 
lower Court for both sides. 

Cornish, J.— I am of the same opi¬ 
nion. Although the debtor was pro¬ 
bably ignorant cf the suit filed by the 
creditor in the Cocanada Court he oer* 
tainly became aware that an ex parte 
decree had been passed against him 
when he was arrested in execution of 
the decree. Instead of taking steps to 
have the decree set a side and bit omis¬ 
sion Is the more remarkable because in 
a subsequent affidavit he described the 
decree as a fraudulent decree, the debtor 
apparently preferred to take 
in the Insolvency Act and to get himseU 
adjudicated au insolvent. 0. 9, R- 
Sch. 1. Civil P. 0. provides a simple 
procedure for getting an ox parte decree 
set aside, and Art. 164, Dim. Act, pres¬ 
cribes the time within which steps mus 
be taken. By allowing this decree o 
stand, therefore the debtor permitie 
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abrong prima facie evideace of the vali¬ 
dity of the debt to remain. No doubt 
the Ofhicial Assignee acted within his 
rights in investigating the ciroum- 
stances in which this decree was passed. 
As observed in In re Van Laun Ex- 
jpartc Chatterto7i (4) at p. 30: 

“IliB trustee’s right and duty when examin¬ 
ing a proof for the .purpose of admitting or 
rejesting it -is to require some satisfactory 
evidence that the debt on nhich the proof is 
founded is a real debt. No judgment recovered 
against the bankrupt, ‘no covenant given by 
or account stated with him, can deprive the 
trustee of this right," 

It was open to the Official Assignee, 
therefore, to satisfy by evidence the 
insolvency Court that, either on ac. 
count of fraud or collusion or miscar¬ 
riage of justice, the Court should go 
tiehind the decree and invalidate de¬ 
cree debt. Bub the only evidence 
—and I am assuming that it is evi¬ 
dence by reason of R. 117, Insol¬ 
vency Rules—before the insolvency 
Court was the report of the Official 
Assignee and the only ground given in 
the report for treating the decree as not 
binding on the debtor is the Official 
Assignee’s finding that the summons in 
the suit was not properly served on the 
debtor. The only reason given in the 
report for discrediting the evidence of 
the creditor and his witnesses in sup¬ 
port of bis claim is a bare reference to 
ra quite irrelevant finding, that is to 
say, irrelevant to this enquiry by the 
Judge of the Small Cause Court in a 
suit between the debtor and some other 
person, to which the creditor was not 
a party and in which he did not give 
evidence. In my opinion these mate¬ 
rials are not sufficient evidence either 
of collusion or of fraud or of miscarriage 
of justice *aa would justify the insoU 
'vency Court in invalidating the decree 
and holding that the debt is not binding 
oipon or proved against the ^debtor. 

P.R.S./s.N. * Appeal allowed. 
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KUMARASvVAMf SasTRI. CCJRGKNVEN 
AM) Walsh, JJ. 

Pushavaii Alakh Narai/aha—Aii^.eU 
lant. 

V. 

Vugrjina Appala'iicami and others — 
Respondents. 

Letters Patent Appeal No. 117 of 
1925, Decided on 5th November 1929, 
from judgment of Venkatasulba Rao, T , 
D/- 6bh November 1924, in Appeal No. 
257 of 1919. 

Grant—Resumption—Lands granted about 
year 1750 and grantees, certain hillmen, 
being in possesion for more than 250 years 
—Grantees having brought lands under cul¬ 
tivation — Lands having descended from 
father to son and alienated without ques¬ 
tion—Onus was heavily on zamindarjseeking 
to resume lands to show t!iat grant was 
merely one in lieu of service resumable at 
will. 

Where a zamiudar wants to resiimo lauds 
granted before the permaa^nt settlement and 
held by the grantees from father to son, the 
onus is always on the plaiatiS to prove that 
grant was one in lieu of wages resumable at 
will. 

A village in the Vlzianagaram-'zamindari was 
granted as early as 1752. The grantees were 
hillmen. They and their predecessors were In 
possession for mote than 2-50 years and had 
brought the land under cultivation. The lands 
bad been descending from father to son and 
bad been alienated without question. 

Held: that on the facts the onus was very 
heavy on the zamludar seeking to resume the 
landS; to show that the grant was merely a 
grant in lieu of wages resumable at -will and 
not a grant burdened with service in which 
case it could not bo resumed without at least 
showing chat the services were required to be 
done and were refused: 13 M. 1. A. 433 (P.(7.); 
28 Bom, 303 and A. I.R. 1926 Mad. 511, Bel. on. 

[P 758 C 2] 

S. Srinivasa Iyengar and S. Vaikat- 
esa hjengar^iox Appellant. 

G. Lakshmanna, K. Venkatrama Rajiv 
and P. Vedackalam—iox Respondents. 

(Cumaraswami Saetri, J.—This ap* 
peal arises out of a suit filed by the 
trustee to tbeVizianagaram estate under 
a trust deed dated 28bh October 1912 to 
eject the defendants from the properties 
mentioned in the plaint and to direct 
payment of past mesne profits amount¬ 
ing to Rs. 1,500 and future mesne pro¬ 
fits at Bs. 750 a month till delivery of 
possession. 

The case for the plaintiff, as set out in 
the plaint, was that the village referred 
to in the plaint formed part of the mdl as- 
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sets of tluA'iziiragiam zamioJari which 
:3 subject to p. pevcnantnfc peishcush, that 
Eome time aftci- the i ermanent settle¬ 
ment the revenues cf the suit village 
were from time to time granted by the 
former s of Vizianagaram to the 

ance^trr.' of defendants I to 0 as remu- 
ueration in lieu of cash allowance for 
rendering private and personal services 
to the zamindar and subject to the pay¬ 
ment cfkattubadiofRs, 37.8 0and with¬ 
out any rigiits of alienation, that the 
grant was lesumalde at the will and 
I'leasiire of the grantor or his heirs, that 
the seiviccs for the lemuneiation where¬ 
of the grant was made consisted in the 
grantee or grantees roainbaining a cer¬ 
tain luimhev of peons for the purpose of 
the grantees and their peons escorting 
the zamindar in his trips and shooting 
and hunting expeditions, attending the 
annual Dusra durbars at VIzianagaram 
and rendering such other services as 
may be ordered from time to time which 
services were all of a purely personal 
and private nature, that the village was 
on several occasions resumed and kept 
under the management of tlie zamindar 
and regranted at the request of the ser* 
vice-holders subject to the same condi- 
tions of service as before, that in 1872 
the village was last resumed by the 
late zamindar and regranted to defen¬ 
dants 1 and 2 and the father of defen- 
dant 3 to G on the same conditions of 
service and^resumability^etc., as before 
and they executed a registered agree¬ 
ment dated 26th December 1873, that 
defendants 1 to 6 were rendering their 
services properly whenever called upon 
to do so till about three years before 
the date of the plaint and since then 
have neglected to render the service, 
that the defendants have colluded toge¬ 
ther and brought about some fraudulent 
mortgages, sales and other documents 
mala fide and without consideration, that 
some or all of the defendants 7 to 108 
are in possession of the suit village, that 
the alienations are not valid and 
binding upon the plaintiff, that the 
plaintiff .has no desire or necessity 
to continue the services of the de¬ 
fendants or permit them to enjoy the 
revenue of the village, that notice was 
given to the defendants on 28tb Decem¬ 
ber 1910 terminating their services and 
calling upon them to vacate and sur- 
xender the suit properties, that the de¬ 


fendants have all combined together and 
failed to do so, and that the defendants 
have denial the title of the plaintiff 
setting up an adverse claim in them¬ 
selves and have forfeited their tenure by 
reason of the denial and the aliena¬ 
tions. 

Defei-dants 7 to 69 were impleaded 
as they belonged to the family of de¬ 
fendants 1 to 6 and were unlawfully 
in possession of the suit properties and 
the other defendants were added as 
they were collusively in possession 
under defendants 1 to 6. The contest¬ 
ing defendants filed written statements. 
They pleaded that the suit village, and 
not merely its revenues, was granted 
about 200 years prior to the Permanent 
Settlement to the ancestors of the 
present holders by the then local chief 
of Sringavarpukota, that it is not true 
that the grant was made as remunera- 
tion in lieu of cash allowance for 
rendering services private and personal 
to the zamindar, that if the suit vil* 
lags was to be regarded as granted on 
a tenure connected with service, the 
grant was an absolute grant conferring 
a hereditary estate on the grantees for 
past services rendered and burdened 
with future services that the grant is 
nob therefore resumable at the will and 
pleasure of the grantor or of his heirs, 
that the services conpected with the 
tenure of the suit village were not of 
the nature set out in the plaint that 
the services rendered before the grant 
were of a public nature being help 
given in keeping the country in s 
tranquil condition in those days of 
trouble and disturbance, that the futnre 
services expected of the grantee were 
similar in character if required and i 
not they 'were merely nominal servicea 
such as attending Dasara, that the vil¬ 
lage was nob on several occasions as 

alleged in the plaint resumed and 
under the management of 
dar and regranted at the request of e 
holders, that the holders^ have been 
enjoying the village hereditarily wi 

full power of alienation, that the in¬ 
strument dated 26th December i f 
referred to in the plaint was executed 
on account of und'ue influence and wi 
out any consideration for it 
misconception of the* rights o ^ e 
executants and under an erroneous view 

of the law, that the holders of the vii- 
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lag 0 had been rendering certain merely 
nominal services and that the defen- 
danto are still willing to render the 
usual nominal services. 

The defendants deny any collusion. 
They state that the plaintiff has no 
right to call on them to vacate the pro¬ 
perties. They state that they never 
denied the title of the zamindar or set 
up any adverse rights. They state that 
even assuming that the plaintiff has a 
right to resume, they are the cultivat’ 
ing ryots of the village and are the 
owners of the kudivaram and that the 
plaintiff has at best a right to resume 
the melvaram only and has no right 
to eject them. They state that the 
mesne profits claimed 'are excessive, 
that the suit is barred by limitation 
in the case of the alienees and that the 
plaintiff is entitled to no relief. 

The alienees filed written statements 
denying that the plaintiff has any right 
against them. The Subordinate Judge 
dismissed the plaintiffs’ suit. He held 
•that the evidence adduced by the 
plaintiff was too meagre to sustain any 
finding in his favour, that there was no 
record to show that the assets of the 
Tillage were included in the mal as¬ 
sets on which peishcush was settled, 
that there was no record to show that 
■tbe Vizianagaram zamindar granted 
the revenue only on land and only after 
the permanent settlement with the 
“Government that there was no evidence 
to show the resumptions of the land or 
revenue and control of the village by 
the zamindar before the regrants were 
made iand that the evidence did not 
support the case of the plaintiff that 
the grant was only a grant made in 
lieu of remuneration for services. He 
says that there is no evidence that the 
Dasara Darbsr was even held for the 
past 20 years or that tbe defendants 
refused to attend either as huntsmen 
or as Dasara attendants with their 
tmuskets and tbe notice terminated the 
idefendants’ services without giving 
them an opportunity to do the services 
required. He then discusses the evi¬ 
dence oral and documentary and dis¬ 
misses the plaintiffs' suit. 

An appeal was filed and it came on 
ibefore Yenkatasubba Kao and Srinivasa 
jAyyangar, JJ. Tbe learned Judges dif- 
^erred in their opinion. Yenkatasubba 
Jtao, J. agreed with the Subordinate 


Judge and held that the plaintiff was 
nob entitled to eject the defendants. 
Srinivasa Ayyangar, J., took the opiX)- 
site view. The result was that the 
judgment of the Subordinate Judge was 
confirmed under S. 9S. Civil P. C. .and 
the appeal was dismissed with costs. 
Owing to the difference of opinion this 
Letters P.ibont appeal has ])een filed. 

Although in the plaint it was alleged 
that the grant was made after the per¬ 
manent settlemeit by the zamindar of 
Vizianagaram, the claim made in tbe 
plaint bo eject the defendants and that 
the village should be pub in possession 
of the plaintiff was abandoned. It is 
also conceded that the averment in the 
plaint that the grant was made subse¬ 
quent bo the permanent settlement is 
nob true. It was admitted that the 
grantor was not a member of the present 
dynasty bub was a previous zamindar 
who held Vizianagaram before the an¬ 
cestors of the present zamindar’s family 
acquired it. In fact we find from Ex. 
7 which is dated 26th September 1852 
that the grant was made about 100 
years prior to it and that it was made 
by Srimukhi Kasipathi Riju. Both the 
learned Judges agreed that although 
there is no evidence that the properties 
claimed were included iu the perma¬ 
nent settlement as alleged by the*plain¬ 
tiff and although the plaintiff has nob 
produced all the papers regarding the 
permanent settlement it can be inferred 
from the subsequent conduct of the 
za.mindar as well as of the grantees that 
the village was included and that the 
Government did not at any time put 
forward any claim bo the village. The 
important question on which the learn¬ 
ed Judges differed was whether the 
grant was a grant of land burdened with 
service or whether the land was granted 
merely in lieu of wages and so resu- 
mable at pleasure. 

The original grant has not been pro¬ 
duced by the plaintiff nor has he filed 
the papers in connexion with the per¬ 
manent settlement which would throw 
much light on the matter as bo services. 
As a matter of fact the plaintiff started 
with the case that the grant was after 
tbe permanent settlement. The case 
was obviously nob correct and was con¬ 
tradicted by the evidence on record. As 
that case was given up at the trial in 
th? High Court, it is nob necessary bo 
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iroceeil wish tbo mitter lurfcher than to 
-Mte that it i- iuu'ossihle to see how the 
claim for ejoutmen: made in the jiliint 
Lan he sui'i orteJ in the absence of any 
j roof as to the terms of the grant or the 
.lature of the SCI vice at the time the 
ciigioal grant was made. No satisfac- 
:ory explanation has been given why 
these important records have nob bean 
produced or liow it came about that the 
definite allegations in para. 3 (a) of the 
plaint were made. 

The leading case on the subject of re- 
-umption is Forbfs v. Meer Mahomed 
Titqkce (L). Their Lordships of the 
Privy Council, after observing that it 
was a very material issue whether in 
\ oint of fact the lands claimed were on 
the occasion of the settlement treated as 
//mf assets of the zamindari in which 
case only their Lordships were of opi¬ 
nion that the question of any resump¬ 
tion would arise, proceeded to deal with 
the question as regards the right of re¬ 
sumption assuming that they were in- 
eluded in the mal assets. After dealing 
with the various decided cases their 
Lordships observed: 

‘The coDclusioQ which they would draw 
frjoi the decided cases, as well' as from the 
reason of the thing, is, that in every case tha 
right to resume must depend in a great mea¬ 
sure upon the nature of the particular tenure 
or the terms of the particular grant. They agree 
with the observation of Jackson J., in Baboo 
Kooloifeep Narnia Singh v. Mahadev Singh 
(2) that there is a clear distinction bet¬ 
ween the grant of an estate burdened with a 
certain service aud the grant of an office the 
performance of whose duties are remunerated 
by the use of certain lands.” 

After dealing with the facts, their 
Lordships conclude as follows: 

“It emphatically lay upon the appellant who 
is seeking to disposses or to rack-rent the res¬ 
pondents who -by themselves, or their ances¬ 
tors have brought these lands into cultivation 
and enjoyed them for so long 'a period who 
must have been permitted by former zamln* 
data to continue undisturbed in such enjoy¬ 
ment long after the incursion of wild elephants 
bad become mete matter of tradition to make 
out a clear title to resumption.'* 

The documents in question and the 
facts in the case have been dealt with 
in great detail both by the trial Judge 
and by Venkatasubba Rto and Srini¬ 
vasa Ayyangar, JJ. in appeal, and wa 
think it unnecessary to repeat what 
has already been said. The following 

(1) [1869J 13 M. I. A. 438=14 R. 26=2 
Suthec 858=2 Sar. 588 (P. C.) 

.(2) 6 W.R. 193=B. L*R. Sup. Vol. 559 fP.B.) 


facts emerge as to which there can in 
our opinion be no possible dispute. 

The grantees were hillmen and the' 
lands are lands situate in hills. The! 
grant was made about 1752 or earlierj 
long before the present zamindars ac¬ 
quired the villages. According to Ex. 
7 the grant was made in 1752 and 
there could be no doubt on the evidence 
that the defendants and their predecee- 
sors-in.title have been in possession of 
the lands for over 250 years and that 
they have brought the land under cul¬ 
tivation. The lands have been descend¬ 
ing from father to son and they have 
been alienating the lands without ques¬ 
tion. The documents relating to alie¬ 
nation filed in this case take us back to' 
1844. On these facts we think the onusl 
is very heavy on the plaintiff to show! 
that the grant was merely a grant in; 
lieu of wages resumable at will and 
not a grant burdened with service ini 
which case it could not be resumed 
without at least showing that the ser¬ 
vices were required to be done and 
were refused. As we have already 
said, the grant has not been produced 
nor have the accounts and proceedings 
ia connexion with the permanent settle¬ 
ment, which might have thrown much 
light on the terms under which thd 
lands were granted, been produced. It 
is not suggested that they are nob avail¬ 
able and it seems to us that the plain¬ 
tiff has utterly failed on the main alle¬ 
gation made in the plaint that tb& 
grant was made after the permanent 
settlement or was merely a grant in* 
lieu of wages for personal service. 

As regards the services in respect of 
which the grant was originally inad& 
the Subordinate Judge in dealing 
with issue 3, which related to the 
persons who made the grant to the 
defendants, observed that it was clear 
that the Mukhi family made the grant 
to the Dotais about 200 years ago, on 
the .only condition inferable of render¬ 
ing military aid and to quell distur¬ 
bances within or quarrel with a neigh¬ 
bour. He disbelieved the plaintiffs 
case as to the services. We agree with 
the Subordinate Judge in thinking that 
the plaintiff has not proved that thft 
grant was made for the performance of 
the private and personal services re¬ 
ferred to by the plaintiff in the plaint. 
We are of opinion that the plaintiff has 
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failed to prove that the grant was a 
grant made to the ancestors of the de¬ 
fendants merely in lieu of remunera¬ 
tion for personal services. 

A great deal of argument was ad¬ 
dressed to us on presumptions w'hich 
ought to be raised in cases of grants 
made for services. We are of opinion 
chat where a zamindar wants to re¬ 
sume lands granted before the per¬ 
manent settlement and held by the 
grantees from father to son the onus is 
always on the plaintiff. We think the 
observations of their Lordships of the 
Privy Council in Fortes v. Meer Mo- 
hamed Ta jkee (l) which we have already 
referred to are clearly to that effect. 

In Lakhamgavda, v. Keshav Anmji 
(3) Sir Lawrence Jenkins, C. J., states 
that the combination of an interest in 
land and an obligation as to service 
may fall under three heads, viz.: (l) 
there may be a grant of land burdened 
with service, (2) there may be a grant 
in consideration of past and future 
service, and (3) there may be the grant 
of an office, the services attached to 
which are remunerated by an interest 


in land, that in either of the first two 
classes of grants it may be made a con¬ 
dition that the interest in the land 
should cease when the services are no 
longer required, but in the absence of 
a provision to that effect cases held 
under these grants are not resumable 
at will. The learned Chief Justice held 
that in cases where there has been 
and undisturbed posseision enjoyed by 
the defendant and his predecessors, it 
will require strong evidence on plain¬ 
tiff’s part to make out his case for 
eviction. We agree with the observa¬ 
tions of Venkatasubba Rao, J., in 

venUatacharlu v. AUso ^ Sahib (4j 
that where the question is as to the 
class to which a specified grant 
volving service belongs there is 
presumption one way or the other. 

A great deal of reliance has been 
placed by the advocate for the appel¬ 
lant on Ex. A which was executed by 
defendants 1 and 2 and by the father of 
defendants 3 to 6 in favour of the then 

zemindar on 26th i 

appears from Ex. U. (0 dated 4th July 
1872 that the inhabitants of certain 

vJllageLbeloTLBiofiJpJJl^^ 

(3) [1904] 29 Bom. 305=6 Boro. L. 

(4) A. I. R. 1926 Mad.-61X=94 I. 0. 453. 


ID- 

no 


tionod the Kija stating that the persons 
referred to therein hid mortgaged three- 
fourths portion of their holdings to cor- 
tiin persons and l^'cause of their not 
being able to earn their living upon the 
remaining portion were committing acts 
of trespass and mischief referred to 
therein and they prayed that tlie zemin¬ 
dar would put a stop to this by attach¬ 
ing the villages and warning the holders 
of the land not to commit any mischief. 
Upon this the amin sent a report (.Lx. 
M (2), on Gbh July 1872 stating that 
those people were holding lands at 
favourable assessment, that they had 
mortgaged their holdings and were 
carrying away the crops of other people, 
that a complaint was made to him, that 
there was a balance of Rs. 22-13.0 pay¬ 
able by them to the estate, and that 
they had not appeared even when sum¬ 
moned many times; and he prayed for 
permission to attach the village. Upon 
this, the order Ex. K was passed on 
ILth October 1872 by the liaji of Vizia- 
nagaram asking the amin to collect the 
sum of Rs. 22-13-6 at once. There is 
nothing in the order authorizing any 
attachment as prayed although Ex. K 
is a reply to Ex, M (2) dated Ofch July 
1872. 

On 12th October 1872 'the Mirasidar 
of Relli wrote Ex. Q to the Amin of 
Pedagadi Tana stating that one Pand- 
raju, the holder of a sixth share in a 
village, died leaving no male issue except 
a foster son, that the deceased was 
keeping a woman of low caste and a 
mala child was born to her, and that 
both of them were quarrelling as re- 
gards the share. The petitioner prayed 
that the shave may be attached till the 
succession was settled. 

Exhibit Q-1 dated 2l3t October 1872 
is a communication from the Amin to 
the Raja requesting orders on the peti- 

tion Ex. Q. 

On 8th November 1872 the order 

Ex. L was passed stating that the one- 

sixth share of the deceased and the re¬ 
maining five-sixtbs share in resfect of 
which cist was not paid should be at¬ 
tached, and leased out and that the 
rents should be collected. We may 
point out that the land was never actu¬ 
ally taken out of their possession by the 
grantees and let out to others. Attach¬ 
ment was evidently merely for preventing 
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the grantees from cultivating for a short 
time. 

On 20th January 1873 defendants 
I and 2 and others sent the peti¬ 
tion Ex. M to tlie Superintendent of 
Vizianagaram Estate stating that the 
lands which had long been in their 
enjoyment had been attached without 
any reason, that they were suffering for 
their maintenance because the crops had 
been poor and because there was famine 
the previous year and that if thev bad 
committed any fault, the same may be 
enquired into. 

Open this the Raja sent Ex. M (3) 
dated December 1873 (the portion bear¬ 
ing tho date is born) stating that those 
people executed a kararnama on a Rs. 16 
stamp paper stating among other things 
that they would render Sircar service 
properly with 32 men and that if it was 
brought to the notice of the Huzur that 
they behaved improperly they could be 
dispossessed and the village entered in 
the Sircar accounts. Then it says: 

“We hava been pleased to favour and grant 
Appandorapalem, hamlet of Roll*, which bears, 
out cf Gudikattu Doulu of Rs. 203 and a half 
deducting Rs. 37-8-0 Sircar cist, remaiaing 
cist of R?. 166 for service Muzar.vvasatu to 
Uggina China Ramandora and others.” 

Tfie document referred to in Ex. M, 
{3} is Ex. A. It purports to be a deed 
of agreement executed by defendants 
1^ and 2 and others and recites 
tnat the village which was assigned to 
ohem for services rendered was resumed 
in consequence of their failure regularly 
to perform the services, and that on 
their representation that they had no 
no other means of livelihood and that 
in case the Raja revoked the resump¬ 
tion of the grant they would hencefor¬ 
ward be properly rendering service with 
32 men, the Raja had out of grace 
assigned the village bearing a dowle 
of Rs. 203-8 0 with a kattabadi of 
Rs. 37-8.0 payable out of the same and 
'measuring 150 acres 36 cents as service 
'grant on condition of their enjoying the 
same at the xvill and pleasure of the 
zimindar as long as he might be pleased. 
The agreement states that the execu- 
tants have agreed to be present with 38 
men and be rendering such service as 
was required by the zamindar paying 
the kattubadi of Rs. 37-8.0 in -two in- 
stalments. It concludes by saying*: 

'* If it comes to notice that we have in any 
way acted in oootraventioa of your Highness' 


orders, to agree to your Highness taking away 
the said village from our possession and getting 
it anuered to the estate." ® 

A plea was raised in the lower Court 
that this document was not executed- 
voluntarily but was got from the exe- 
ciibanbs by coercion. The Subordinato 
Judge was of opinion that the document 
was unduly forced upon the executant, 
that as a contract it had no considera¬ 
tion and that it was not a grant of land 
zamindar. 

There is a great deal to be said in 
favour of the view taken by the Subor- 
dinate Judge when regard is had to the 
position of the parties, the mode of en¬ 
joyment for nearly 150 years and the 
circumstances that led to the execution 
of Ex. A. It is, however, unnecessary 
for us to go into the question as even 
assuming that the agreement is binding 
on the defendants the plaintiff cannot 
eject them as there is no evidence that 
the defendants broke any of its terms. 

It seems to us reading Exs. M. 2, Id. 3 
and A together and having regard to 
the proceedings which led to the exe¬ 
cution of these documents that the 
zamindar even if the document was 
enforcible as a fresh grant would have 
to prove before he could eject the defen¬ 
dants that they had not been rendering 
services or had been guilty of any im¬ 
proper conduct. 

We agree with Venkatasubba Bao, J.. 
in his opinion that the grant is resum- 
able under Ex. A only if the grantees 
commit default in their performance of 
services, that the grant is one burdened 
with a condition of service and not one 
made in lieu of wages anl that as the 
operative part of the deed is clear and 
unambiguous the resumption can only 
be on a breach by the defendants of 
their agreement to render service. 
The words “at the will and pleasure 
of your Highness” and ‘‘as long as 
your Highness might be pleased” are 
only expressions of subservience and 
cannot, if the operative part of the 
agresmont is considered, be regarded as 
converting the position of the other 
party as a mere tenant at will. We 
may in this connexion refer to the deci¬ 
sion of their Lordships of the Privy 
Council in Vizianagaram Maharaiah v. 
Stiryan arayana (6) an d to Vizianagara m 

(S) [1836] .9 mi. 307=13 I. A. 32=1 Sat, 696 
fP.C.). 
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Maharajah v. Sitarama Razu (6), We 
fnusb remember that the documenti was 
-executed over 55 years ago by men in 
the hills and forest tracts at a place over 
^0 miles from Madras at that time 
unconnected by railway from Madras 
when the power and influence of the 
zamindars over the comparatively pri¬ 
mitive inhabitants of the hills was very 
great and when the facilities of control 
which the Government now has over 
zamindars was not very great. 

It was argued that having regard to 
the various terms used as regards the 
defendants it should be presumed that 
the defendants are merely servants re¬ 
munerated by the produce of the land 
but we agree with Venkatasubba Rao, 
J., in thinking that no inference can be 
drawn from the use of the words “mud- 
dat” “mustajere” or “vasati’ because 
there are other words like “mokhasa,” 
"■'jodi,” “kattubadi” etc., and the lands 
are described asi nam lands. For example 
in Ex. 7 the lands are described as inam 
lands and in the remark column it is 
eaid that an annual kattubadi of Bs. 
37-8-0 was fixed. “Kattubadi” is a re¬ 
venue term for favourable quit rent. In 

In Ex. 3 dated 22Qd August 1844, 
when referring to these lands the fol¬ 
lowing remark appears : 

“ fJoti) this village was granted as mokbasa 
to the Manoe people there wcsre no village 
servants' manyims. After Mokbasa was gran¬ 
ted Uggina Appanna and others gave land out 
of their vasathi to the village servants and 
have been getting their work and Sirkar work 
done by them when requited. As until it was 
granted as mokbasa there were no manyams 
to village servants, there Is no measurement." 

This shows that the defendants' ances- 
tors while in their time were granting 
sub-tenure to the village servants for 
doing their and Government work, the 
grant is described as mokhasa grant and 
it is hardly likely that if the grantees’ 
ancestors were grantees more than 250 
years ago and were tbemse'lves merely 
tenants at will and servants of the Baja 
paid for their services by the produce 
of the land they would in their turn 
engage servants for doing Government, 
service and pay remuneration out of 
their own lands. The probabilities 
therefore are that the grant was the 
usual grant burdened with service and 
Dot a grant resumable at will. 

So far as the grantees are concerned 

(6) [1696] 19 Mad. IM. 


in some of the documents they describe 
themselves as vasatidars and in some 
others as mokhasadars. Reliance has 
been placed on Ex. R. dated 29th Sep¬ 
tember 1905 as containing an admission 
made by some of these hill-men. Little 
reliance can be placed on this document 
as the object of it was to get the aliena¬ 
tions set aside and for that purpose as 
Venkatasubba Rao, J., points out these 
people were prepared to make any 
statement so long as the lands which 
they had alienated were got back, .^s 
pointed out it is nobody's case that 
these were jiroyati lands albhcugh Ex. 
R says so. We are of opinion that the 
decision of Venkatasubba Rao, J., is 
right and dismiss the Letters Patent 
Appeal with costs. 
p.n.S./s.N. Appeal dismissed. 
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Beasley, C. J.—This Letters Patenff 
appeal comes before us on accouut of a 
difference of opinion between Jackson 
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anl Tliiruvenlcatachai-iar, JJ., upoa one 
point. The facts of the case are as fol¬ 
lows. Tmc ai'peilant bid at a Court 
sale: his bid w\s accepted but he failed 
to pay the 2d per cent deposit as is 
inesciibed by 0. 21, 1!. ^4, Civil P. C. 
Jf.iving defaulted in the payment of the 
lieposit a Ircsh proclamation was issued 
and a resale of the property held. This 
=ale resulted in a deficiency of Rs. G30 
and the appellant was ordered under 
0. 21, R 71, Civil P, C., to mike good 
the deticieucy. He objects to that order 
on the ground that the sale was not held 
forthwith ” to use the word w’hich 
appears in 0. 21, R. 84, Civil P. C., 
w hicli provides that upon failure of a 
l)idder to pi,y the 26 per cent deposit 
the property shall “ forthwith ” be re¬ 
sold. The sale at which the appellant 
defaulted was held on Isb September 
1923 and closed at 5 pm. that day. 
The appellant, as before stated, failed 
to pay the 25 per cent deposit; the next 
day and the day after that were lioli- 
days, and on 4tb September a fresh 
proclamation was directed to be issued 
proclaiming the property for sale and 
the sale was held on 5th November 
1923, and resulted, as before stated, in 
a deSciency. 

The District Munsif, before whom 
the matter came, after going in de¬ 
tail into the facts and into the 
law, seems to us to have come to 
the conclusion that although a fresh 
proclamation was nob obligatory, it was 
necessary in the interests of the default¬ 
ing bidder to proclaim the property 
again for sale. We may say at onoe 
that \V 0 think that in the interests of 
the defaulting bidder it was necessary 
for the property to be again proolaimed 
for sale. Had the property been put 
for sale on 4th September, clearly there 
would have been no notice to prospec¬ 
tive bidders and very likely no bidders 
would have attended the sale at all. In 
the lower appellate Court, however, the 
District Judge took the view that, 
where a bidder defaults in payment of 
the deposit, the property cannot be re¬ 
sold unless there has been a fresh 
proclamation of sale ; and be held upon 
that basi) that, as the sale of the pro¬ 
perty had to be freshly proclaimed, the 
‘feale had been held “ forthwith.” When 
the matter came before Jaoksou and 
Thirnyenkataohariar, JJ.. they agreed 
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that a fiosh proclamation is not neces¬ 
sary under such circumstances, but dis¬ 
agreed on the question as to whether 
the property had been sold “forthwith.” 
Jackson, J., took the view that although 
it was not obligatory to freshly pro¬ 
claim the sale, nevertheless in the inter- 
esbs of the defaulting auction bidder, 
it should be freshly procliimed, that 
there had been no unnecessary delay 
and that the sale should be said to have 
been held forthwith,” He gave bisa 
understanding of the word “ forthwith”! 
and rendered it as follows: “As ex- 
peditiously as circumstances permit"; 
and that in our view would be a good 
rendering of the word. Itjs very diffi¬ 
cult to say how the word “ forthwith ” 
should be defined ; but we think that 
the rendering of it by Jackson, J., 
is probably as good a one as there can 
be and that “as expeditiously as circum¬ 
stances permit “ is probably the correct 
debnition of that word. Another render¬ 
ing might be “such time as appears to be 
reasonably early having regard to all 
the circumstances.” Obviously in some 
cases it might reasonably be held that 
the resale should take place immediately 
following on the abortive sale. Fcr 
instance, take the case of a sale of ten 
lots of property : where the first lot is 
put up for auction the bid of a bidder is 
accepted but he then and there defaults 
in payment of the deposit. Under those 
circumstances probably it could quite 
reasonably be held that the property 
should be sold “ forthwith,” meaning 
that it should be sold then and there 
before the sale of the other nine lots is 
proceeded with ; but it must depend 
entirely upon the circumstances of each 
case. In this case we think that al¬ 
though it was not obligatory for a fresb 
proclamation of sale to be issued, yet it; 
was in the interests of the auction; 
bidder that there should be a fresbl 
proclamation for sale, that being so, 
there was no unnecessary delay, and in 
these circumstances the sale can be said 
to have been held “ forthwith." The 
appeal must therefore be dismissed. No 
costs as the respondent is unrepresen¬ 
ted before us. 

P.B.S,'s.N. Appeal dismissed. 
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Full Bench 

Beasley, C. J., and Anantakrishna 
AyYAR AND CURGENVEN, JJ. 
Mohamed Ka'ssim liotvther — Peti¬ 
tioner. 

V, 

Coynmissioner of Inijme-lax, Madras 
—Respondent. 

Ordinary Original Civil Petn. No. 145 
cf 1929, Decided on 14th April 1930. 

Income-tax Act, S. 23 (4)—A«se»»ee in 
British India carrying on foreign business 
“—Income-tax Officer can require him to 
produce such account books of his foreign 
bus! ness only as are necessary to enable him 
to check return—If asiessee fails to produce 
them, Income-tax Officer cannot in all 
cases make assessment under S. 23 (4), but 
it has got to be shown that asiessee could 
produce them—Income-tax Act, S. 22 (4}. 

When a foreign business is carried on by an 
asssssee in British India, the Income-tax 
Officer is entitled to require the assessee to 
produce such books of his foreign business 
only as are necessary to enable the Inoorae-tax 
Officer either to check the return already made 
by the aisessee or himself to'form an estimate 
of the income ol the assesses. [P 763 C 2] 
Nevertheless if the assessee fails to produce 
the aooaunt books it is not in all cases that 
the Income-tax Officer is entitled to make the 
assessment under S. 23 (4), but it has got to 
be shown that the assessee could comply with 
the order for the production of the accouiit 
books. The right view to taka of the case is 
that where an Income-tax Officer calls upon 
an asstssse to produce account books which 
ordinarily would be in his possession and 
control, then the assessee has got to show 
that ho is incapable of producing them. But 
if the Income-tax Officer calls upon an assessee 
to produce account books which vrould not 
ordinsrily be in bis possession and control, 
then the CDU8 would lie upon the Income-tax 
Officer of showing that the assessee could pro¬ 
duce them but has failed to do so. 

[P 76i C 1] 

T, V. Muthukrishna Aiyar, H. Sub- 
baraya Ayyar and N. Uuthusicami 
Aiyer —for Pebitioner. 

M. Patanjali Saslri~ior Respondent. 

Judgment.—The question re^er^ 0 d 
to us by the Corntnissiouer of Income- 
tax is as follows : 

^'Whether on the facts found in this cass it 
is open to the Income-tax authorities to require 
ihe^itioner who is assessed under 8.23(4) 
to produce all the original accounts of the 
firm carrying on business outside British 

tu . 

The facts of the case are that the 
assessee who resides in British India 
carries on business in Penang in part¬ 
nership with another who is in Penang 

and that in respect of the partnership 


the assessee is entitled to a foiir-lifths 
share and the other partner in Penang 
to one-hfth share, Tho iQCome-ta>. 
Officer called upon the assessee to pro¬ 
duce all his accounts books, day-book, 
ledgers, etc., of the Penang business. 
The assessee did nob comply \Yibh the 
request. Before the Income-tax Ohicer 
he stated his inability to do so and he 
produced before him his one-fifth 
sharer who stated that hs was unwilling 
that the assessee should produce the 
Penang account books. It is quite clear 
on reading the order of the lncome-ta:s 
Officer, and it is definitely so stated in 
the order of the Commissioner of In¬ 
come-tax .... that this slicry was not 
believed by the Income-tax Officer and 
certainly, having regard to the fact 
that in this partnership he is a four- 
fifth sharer, it does not seem to us to 
be at all likely that the one fifth sharer 
would have refused to produce the 
Penang account books if his partner had 
so requested. The whole story sounds 
a most improbable one and we think 
that the (ijornmissioner of Income-tax 
has taken up the correct position in 
disbelieving the story. 

The question to be considered here is 
first of all, whether, when a foreign 
business is carried on by an assessee in 
British India, the Income-tax Officer is 
entitled to require the assessee to pro¬ 
duce the books of his foreign business. 
On this point we are clearly of the 
opinion that the Income-tax Officer is 
entitled to do so. 

The next point that- arises is, what 
account books is be entitled to call 
upon the assessee to produce ? The 
answer to this question obviously must 
be such account books as are necessary 
to enable the Income-tax Oflicer here 
either to check the return already made 
by the assessee or himself to form an 
estimate of the income of the assessee.' 
In this case it is conceded by the' 
assessee that the Penang books were 
relevant. Obviously they were ; because 
one of the things the Income-tax Officer 
had to consider was whether the remit¬ 
tances from Penang to British India 
came out of capital or whether they 
came out of profits made in the Penang 
business. If they were profits of an 
amount sufficient to enable the remit¬ 
tances to be made to British India, theo 
the inference is that the remittancea 
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camooub of profits. So the first thing 
the Income-tax Olficor had to consider 
•vas whether any profits, and if so to 
^That amount, had been made io Penang. 
Clearly for the purpose of deciding that 
!'.:ostion ho had to have inspection of 
vhe Penang account books and by 
i’enang account hooks we mean not only 
the ledger but also the cash and the day- 
b:oL's. 


A. I. R. 1930 Madras 764 
Full Bench 

Beasley, C. J., Anantakrishna 
Ayyar and Curgenven. JJ. 

Commissioner of Income-tax, Madra^ 
—Petitioner. 


T, Manavedan 
dent. 


V. 

RespoQ- 


riie other question arising is whether, 
the assessoe does not produce the 
iccount books, the Income-tax Oliicer is 
entitled under all circiimstanoes to 
alike t!i 0 assessment under S. 23 (4), 
Income-tax Act. We think that it has 
l?ot to be shown that the assessee could 
;Cmplv wiblithe order for the produc¬ 
tion of the account books. It clearly 
woulii nob bo right to say that the 
Income-tax Ofiicer is entitled to call 
upon a person to produce account books 
which would not ordinarily be in the 
possession and control of that person. 

think that the right view to take of 
toe case is that where an Income-tax 
OHieer calls upon an assessee to produce 
account books which ordinarily would 
hem his possession and control, then 
the assessee has gob to show that be is 
incapable of producing them. Of course, 

It :-he Income-tax Officer calls upon au 
assessee to produce account books which 
would nob ordinarily be in his posses¬ 
sion and control, then the onus would 
lie upon the Income-tax Officer of show- 
ing that the assessee could produce 
them but has failed to do so. In this 
case, for the reasons we have already 
s-ated, It is quite clear that the books 
were under the control of the assessee. 
^hat he could have produced them and 
that he failed to comply with the notice 
issued to him bo produce them. Under 
these circumstances, the Income-tax 
Officer was quite entitled to make the 
assessment under S. 23 (4), Income-tax 
Act. The question referred to us is 
answered accordingly. The assessee 
^ ill pay Rs. 250 costs to the Commis¬ 
sioner of Income-tax, 

P.R.s./s.N. Beferenct aniwered 


Ordinary Original Civil Petn. No. 152 
of 1929, Dscided on Uth April 1930, 
Income-tax Act, S. 6-Scope. 

The amounts received by sile of timber trees 
arc income liable, as such, to income-tax. 

„ [P76501] 

M. Pata-ijali 5asfrt—for Petitioner. 

T. a. Venkatarama Sastri and T. 
B. Balagopal~-'io'c Respondent. 

Judgment. —The question referred toi 

U3 by the Commissioner of Income-tax is: 

Whether the amounts received by sale o! 
timber trees are income, liable as such, to 
income-tax." 

The assessee is the owner of un- 
assessed forest lands in Malabar and was 
assessed by the Income tax Officer, Pal- 
ghat, for the year 1928-1929 on an in¬ 
come of Rs. 5,395 from property and 
Rs. 3,07,629 from fees received in respect 
of timber cut and removed from the 
forests and other miscellaneous receipts. 
The assessee objects to the Utter assess¬ 
ment. Before the Commissioner his 
contention was that he had purchased 
the forests with trees growing therein 
and that as the trees were cut down and 
carried away the capital was thereby 
decreased. The Commissioner of Income- 
tax has pointed out that similar oiroam* 
stances exist in the case of 

quarries—this is conceded by Mr. Vso- 
katrama Sastri who appears for the 
assessee ■“ and that in neither of those 
cases is any deduction allowed by reason 
of the fact that as years go on the 
amoupt of coal under the land in the 
case of the mines is diminished and the 
amount of stones to be quarried in the 
case of the quarry is diminished. Similar 
views have been taken in the English 
Courts with regard to minerals. Mr. 
Yenka'tarama Sastri here argues that 
this is not to be treated as assessable 


income at all, altbongh be admits that 
he can see no difference between the 
income derived from the sale of coal and 
the sale of stone jquarried in n qnarry 
or from income derived from the sale of 
paddy grown on land, Qf egqrse ftW 


1 
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unable to distinguish between the in¬ 
come derived from the sale of paddy 
which is grown on land and the income 
derived from the sale of timber cut in a 
forest ; but the profits earned from the 
sale of paddy would be assessable to 
income-tax but for the special exemption 
given to that income in the Income-tax 
Act by reason of its being agricultural 
lincome. There is no such exemption in 
the case of income derived from the sale 
of timber. Under the circumstances, 
we answer the question referred to us in 
the afiirmative. The assessee will pay 
Bs. 250 costs to the Commissioner of 
Income-tax. 

P,K.S./S.N. Answered affirmatively. 


'1^ A. I. R. 1930 Madras 765 

Full Bench 

Beasley, C.J., Anaktakkishna Ayyar 
AND CURGENVEN, JJ. 

Polur Reddi — Complainant — Peti- 
tioner. 

V. 

Munusami Reddi and others —Accused 
—Respondent. 

Criminal Revn. No. 833 of 1929 and 
Crim. Revn. Petn. No- 746 of 1929, De¬ 
cided on 15th April 1930, from order of 
Disb. Magistrate, Vellore, D/- 25th June 
1929, in C. M. P. No. 69 of 1929. 

Criminal P. C., S. 346 (2)—Scope. 

The ter.'Ds of Bub-S. (2), 8. 346 are quite 
clear and sufficiently wide to embrace a refe¬ 
rence back of the case to the Magistrate who 
originally submitted it: A. I. R. 1923 Mid. 51, 
Expl and Appr.-, (1890) Rat. Un. Cr. C. 499 and 
(1891) Bat. Un. Cr. C. 55i, Expl. [P 766 0 2) 

S. T. Srinivasa Gopalachari for A. S. 
Sivakaminathan —for Petitioner. 

N. S. Mani for Public Prosecutor —(qt 

the Crown. 

Beasley, C. J.—This case comes be- 
fore us on a reference made by our 
learned brother Jackson, J. The facts 
of the case are that a complaint was 
made against eight persons on a charge 
of dacoity and came before the Second 
Class Sub-Magistrate of Tirupabtur. The 
Sob-Magistrate thought that there was 
no baus for that charge, but as^ of the 
eight persons accused before him ^ one 
was alleged to have been armed with a 
stick and a deadly weapon, ha thought 
that the charge was one under S. 148, 
I. P. 0., namely rioting armed with 
deadly weapons, and accordingly sent 


the case on under S. 34G (l), Criminal 
P, C. to tlio Joint First Class ^fagistrafce 
for disposal. The Joint First Class 
Magistrate, after going into the case, 
diO'erod from the view taken by the 
Second Class Sub-Magistrate and thought 
that the evidence disclosed that the 
accused might he guilty of some lesser 
offence. In dealing with ‘the matter he 
pointed out that accused 5 who was the 
only accused stated to have been there 
armed with deadly weapons and having 
taken part in the riot was merely 
a spectator and took no part whatever 
in the rioting, and dismissed the com¬ 
plaint against him. He referred the 
case back under S. 346 (2), Criminal P.C. 
to the Second Class Magistrate on 30th 
May 1929. The oomplainact in the case 
feeling aggrieved at this order preferred 
a revision petition to the District Magis¬ 
trate and he dismissed it as he came to 
the conclusion that the case bad been 
properly dealt with by the Joint Magis¬ 
trate. •■^gainst this order the complai¬ 
nant presented a revision petition to 
the High Court. Jackson, J., before 
whom it came, while strongly holding 
the view that the Joint First Class 
Magistrate was acting within his juris¬ 
diction when he referred the case back 
to tbe Second Class Sub-Magistrate, felt 
himself very much embarrassed by a 
decision in In re, Eothnr TIampanr.a (1). 
This decision be took to be one holding 
that the question of jurisdiction is irre¬ 
vocably fixed by tbe lower Court when 
it submits the case under S, 346 (1) to 
the Superior Magistrate. S. 340 (2) 
reads as follows 

"The Magistrate to \vbom tbe case is submit¬ 
ted may, if so empowered, either try tbe case 
himself, or refer it to any Magistrate subordi¬ 
nate to him baviug jurisdiction, or commit the 
accused for trial." 

If our learned brother Jackson, J., is 
right in his interpretation of the judg¬ 
ment, in III re, Kothur JJampanna (l) 
then we are clearly of the view that that 

case was wrongly decided. But, first cf 

all, we have got to see whether the 'in¬ 
terpretation placed apon that judgment 
by our learned brother is correct or net. 
He has taken tbe last paragraph cf that 
judgment on p. 846 to mean that the 
Magistrate therein referred to is the 
Magistrate who makes the submission 
under 8. 346 (1) and not the Magistrate 

(D'a. I. R. 1928 Mad7'5r=69 I.'O. 438=2a 
Or. L. J. 710=45 Mad. 846. 
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••vho refers tha case under ?. 340 (2), 
In that view of the judgment, that case 
'.be? decide tiiat it is the charge which 
the Magistrate who submits the case 
under S. 346 (L) thinks is the right one 
that the Magistrate to whom he submits 
the case has to deal with and that 
charge alone. He has got to try it and 
dispose of it himself or commit the ac¬ 
cused for trial. If that is the correct 
understanding of that judgment then, as 
before stated, we are clearly of the opi¬ 
nion that that judgment is wrong. Sub- 
S. (2), S. 346, is perfectly clear, definite 
and wide and the Magistrate to whom the 
case is submitted has got to do three 
things. He has either got to try the case 
himself, or after having heard it to a 
certain point, refer it to any Magistrate 
subordinate to him who has got juris¬ 
diction to try the case or bo commit the 
accused for trial. We think that that 
is really what was meant in In re, 
Kothur Hainpanna (1), and that the 
Magistrate therein referred to is the 
Magistrate making a reference under 
S. 346 (2). Although the section alone 
is referred bo and no subsections are 
referred bo, we think, having regard to 
the facts of the case and the observa¬ 
tions made at p. 847, that the Magis¬ 
trate bo whom the case has been sub¬ 
mitted was intended bo be referred to. 
At p. 847 it is stated as follows : 

" It may be urged that the Sub*Magistrate 
who seut up the case was subordinate to the 
Sub-Divisional Magistrate and that bis order 
was in eSect a refereoce to him. I! so the 
reference should have been made explicitly and 
with some distinct indication of what action 
the Sub-Magistrate was to take, not with an 
-obscure iniunotioa which could afford no real 
guidance." 

What happened in that case was that 
the First Class Sub-Divisional Magis¬ 
trate to whom the case had been sub¬ 
mitted by the Sub-Magistrate made 

an order as follows : 

“ The Sub-Divisional Magistrate declines to 
transfer the case to the file of another Sub* 
Magistrate," 
and then later on : 

“ As regards the section under which the 
offence, if proved, is likely to fall, the Sub- 
Magistrate is requested to study the commen- 
•tary carefully under S. 379,1. P. C." 

In the opinion of the Bench that was 
not the proper way to deal with the 
case submitted to him. Beference was 
•made in that case to two unreported 
«ases, Queen-Empress v. FaUra (2) and 


Queen-Empress v. Puriishotam (3), as 
authority for the position that a 
superior Magistrate cannot simply re¬ 
turn a case to the subordinate Magis¬ 
trate from whom it comes but must 
refer it bo some other Magistrate or dis- 
pose of it himself. But these cases on 
examination do not seem to go to that 
length. If they do we are clearly of 
the opinion that those cases were 
wrongly decided, because the terms of 
sub-S. (2), S. 346, are quite clear and 
sufficiently wide to embrace a reference 
back of the case to the Magistrate who 
originally submitted it. In our view 
therefore there is no warrant for saying 
that the Magistrate who acted under 
S. 346 (2) had no jurisdiction in this 
case so to act. The question argued! 
before our learned brother Jackson, 
J., was merely a question of juris¬ 
diction. No argument was addressed 
to him upon the merits. We have heard 
a brief argument upon the merits of the 
case, and in view of the order of the 
Magistrate in which he states that the 
evidence points to the fact that accused 
5, who i.s the only person alleged to have 
been present armed with deadly wea¬ 
pons was merely a spectator, we think 
that the view he took with regard to 
the offence possibly committed by the 
accused persons "was correct. Aq soon 
as accused 5 was eliminated from the 
charge obviously no charge against the 
other accused persons of rioting armed 
with deadly weapons could possibly lie. 
In view of the observations we have 
made the petition must be dismissed. 

P.B.S./s.N. Revision dism issed. 

(8) [1891] Bat. Un. Cr. G. 554. 
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Ayyar and Curgenven, JJ. 
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President, Taluk Board, Tadepalli- 
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Criminal Revn. No. 894 of 1929 and 
Criminal Revn. Petn. No. 802 of 1929, 
Decided on 15bh April 1930, fiom judg¬ 
ment of Second Class Stationary Sub- 
Mag., Tadepalligudam, in Misc. Case No. 
44 of 1928. 

Madra* Local Boards Act, S. 221—Mag*^ 
Irate to whom case is referred under S.’22i 


(2) [1890] Rat. Un. Or. 0 499. 
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can consider whether alleged encroachment 
was true: 40 Mod. 8St^=9l I. C. 529=.I. I. R- 
10,^ Mad. 1015=103 I.C. m=A. I. R. 1928 
Af<7,^405=101 J. C. 9l0=d. J. R. 19-27 Mad, 
1113;=07 I. C. 9l7=.l. I, R. 1926 Mad. 1063 
aud 97 /. C. 81?, Overniledt 

The Magistrate, to whom a case is referred 
under S. 221, for recovering a fine imposed for 
alleged encroachment, has power to go into the 
question whether the alleged encroachment 
was true and therefore justified the imposition 
of the fine: 49 Mad. 888=91 I. C. 529=A. I. 
R. 1925 Mad. 1015=108 !. C. 414= A. I. R. 
1928 Mad. 425=104 I. C. 910=A. I. R. 1927 
Mad. 1113=97 I C. 947=A. I. R. 1926.Mad. 
1068 and 97 I. C. 812, Overruled. A.I.R. 
1028 Mad. 682; A, I.R. 1929 Mad. 600; Cr. Rein 
1089 of 1028 and C. R. Rev. No. 247 of 1929, 
Confir-'iied, 

T’. Govindarajachari —for Petitioner. 

K. Ka-me$wara Rao and JfJ. S. Marti 
for Public Prosecutor —for Respondent. 

Curgenven, J. — This criminal re¬ 
vision Case comes before this Full 
Bench in the following circumstances. 
Under Sub-S. (1), S. 164, Madras Local 
Boards Act, the Taluk Board of Tade- 
palligudam imposed a penalty of Rs. 50 
upon the petitioner in respect of an al¬ 
leged encroachment in the village of 
Tadepalligudam, He is said to have 
erected a shed without permission upon 
ground belonging to the Taluk Board. 
The petitioner did not pay the penalty and 
accordingly the matter was referred to 
the Magistrate's Court under S. 221 

which provides that, in default of pay¬ 
ment of such a sum, it may be levied 
under the warrant of a Magistrate. At 
the hearing of the case the point arose 
whether the Magistrate was competent 
to go into the question whether the al¬ 
leged encvoachmont was true and there¬ 
fore justified the imposition of the pen¬ 
alty and following certain decisions the 
Court came to the conclusion that it was 
not open to it to enquire into an issue 
of this character and accordingly al¬ 
though it recorded the evidence it re¬ 
fused to give an opinion upon the matter 
and directed that a warrant should issue 
for recovery of Rs. 50 together with Rs. 
10 as costs. The petitioner thereupon 
presented this criminal revision case, 
which came in the first instance before 
Jackson. J. That learned Judge found 
that there were conflicting decisions 
with regard to the question at issue, and. 
deeming it to be an important point 
which frequently arises, directed that 
the matter should be placed before the 
Chief Justice for orders. 


The case l.awupon this subject has 
been laid before us and opens with the 
case of Ramachandran Srrvai v. 
President, Union Board, Knratkudi 
(L) decided by Wallace and Devadoss, 
JJ. They were of the opinion that, 
if a contention of this kind ware al¬ 
lowed to prevail, the Magistrate would 
be constituted as a sort of appel¬ 
late authority over the Local Board 
in the matter of deciding whether or 
not there had been in fact an encroach¬ 
ment; and they pointed out what in¬ 
convenience would arise from such a 
situation. Nor did they think that.the 
language of S. 221 would justify such a 
construction. This case was followed 
by Devadoss, J., sitting alone, in Ran- 
gesa Rao v. Srvaminatha Ayyar (2) and 
again by myself in Narayana Ayyar v. 
Subramania Chetty, A. I. R. 1927 Mad. 
1113. So far as my recollection of that 
cases goes no cases contra were cited be¬ 
fore me and, sitting singly, I was of 
course bound to follow the ruling of a 
Bench. In the 192G Madras ]Veelc-y 
Notes volume will be found two succee¬ 
ding cases, Union Board Paramakudi v. 
Chellasami Tevar{3) and Syid Mustapha 
Saheby. Union Board of Kaveripalnavi 
(4) decided by Devadoss and Waller, JJ. 
In the judgments delivered by Waller, 
J. he was of opinion that under the 
parallel procedure by which a prosecu- 
tion is instituted for breach of the law 
regarding encroachments and which is 
provided for in S. 164 (2) and 207 of the 
Act, it was open to an accused person to 
raise this question of whether the al¬ 
leged encroachment was indeed an en¬ 
croachment or not. But he was of opi¬ 
nion also that anomalous though it 
might be when the case came before the 
Court under S. 221 the decision in 
Ramachandran Servai v. President Union 
Board, Karaikudi (l), was right and 
should be followed. 

The first Bench which seems to have 
taken a contrary view was in Emperor 
V. Gopayya (5), where Phillips and 

”(irA.l. R. 1925 Mad. 1015=91 I. 0. 529=27 
Cr. h. J. 97=49 Mad. 983. 

(2) A. I. R. 1928 Mad. 495=109 I. C. 414—23 
Cr. L. J. 339. 

(3) A, I. R. 1926 Mad. 1068=97 I. C. 947=27 
Cr. L. J. 1187=(1926J M. W. N. 676. 

(4) [1926] 97 I. C. 812=27 Cr. L. J. 1130= 
1926 M. W, N. 678. 

(5) A. I. R. 1923 Mad. 68-2=110 I. C. 233=29 
Cr. L. J. 691=51 Mad. 866. 
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MaJhavau Nair, JJ. had to deal with 
circumstances wliicli gave rise to 
jirocccditiga under S. 221, the petitioner 
in that caio having erectel a pandal 
without the pertnission of the Union 
Board. The decision proceeded sub- 
tantiaily upon other grounds but both 
the loarued Judges, while acknowlelg- 
ing that this point did not really have 
to bo decided, expressed their inability 
to follow liamachanclran Servai v. Pre¬ 
sident, Uuion Board, Karaikudi (l) Phil¬ 
lips, J. oberves with reference to the 
alleged inconvenience mentioned by 
Wallace and Uevadoss JJ. in that 
decision. 

_ "The anomaly pointed out by Wallace, J. is 
chat such a view would amount to the Magis¬ 
trate being sot up as a final Judge over the 
Local Board. When, however, it is remeoj- 
borod that the Board has applied to the Magis¬ 
trate for the recovory of the dues, it is not open 
to the Magistrate to decide summarily and re¬ 
cover the amount wi&hout enquiry; and bo 
must be satisfied before he issues the order 
that such order is correct. If the offender had 
been prosecuted under S. 219 ha would be able 
to plead that no offence bad been committed 
by him and therefore on the facts of this case 
it is difficult to hold that he must be precluded 
from such a defence because a different form 
of procedure has beeu taken against him.” 

That in other words, of course, is the 
anomaly detected by Waller J. in Syid 
Mustafa Saheb v. Union Board, Kaverin 
patarn (4). A similar case came before 
Waller and Pandalai. JJ. in In re, Rahim 
Sahib, (6) and there, after referring to 
all the previous decisions, the conclu¬ 
sion was come to that Ramachandran 
Servai v. President, Union Board, Karau 
kadi (Ij had been wrongly decided 
and ^ the view was expressed that a 
Magistrate should go into the ques¬ 
tion of the merits of the Board's action 
before enforcing the payment of the 
penalty. The same point has been de¬ 
cided in the same sense by Waller and 
Anantakrishna Ayyar, JJ., in Crmtna^ 
Revision Case No. 1089 of 1928. As I 
have already said it has not been dis¬ 
puted before us that, where a prose- 
cutiou has been instituted for failure to 
comply with the terms of a notice, it is 
competent to the Court in disposing of 
the case under S. 207 to undertake an 
enquiry of this character. This .has 
been recently decided by a Bench com. 


(6) A.I.R. 1939 Mad. 600=1939 Or. C. 56=118 
I. 0. 378=30 Or. L, J. 911=53 hfad. 714 


posed of the learned -Chief Justice and 
Cornish, JJ., in a case so far unreported 
Criminal Revision Case No. 247 0/1929.’^ 
It appears then that the recent trend 
of authority has been distinctly in the 
direction of holding that the nature of 
an alleged encroachment may be invests 

gated. Mr. Mani, however, for the Crown 

has asked us to hold on the language of 
the Act_ itself that this view of the 
matter is incorrect. Under S. 164 (1) 
the land which is occupied must be 
vested in or belong to a Bocal Board. It 
is only then that the occupant shall be 
bound to pay such sum as may be de¬ 
manded of him by the Local authority 
by way of penalty and, "such sum,” the 
section goes on, "may be recovered in 
the manner hereinafter provided," This 
seems clearly to mean that the recovery 
of the sum must be oontingent upon 
satisfaction of the conditions yyhicb the 
section lays down, namely that the 
land must be vested in or belong to a 
Local Board and accordingly it would 
be illegal for the Board to levy a pen¬ 
alty in respect of a so-called encroach¬ 
ment upon any land which does not 
satisfy that condition. Whether or not, 
however it is open to the Court which 
has to enforce this order under S. 221 
to enquire into whether the land wa? 
so vested or not must of course depend 
upon the terms of that section. It may 
be conceded that they are not very 
clear. The last sentence of sub-S. (l) 
provides that: 

“the amount of apportiooment of any sack 
Bum ehall in ease of dispute be aecertaiaed by 
suoh Magistrate.” 

It is possible to give a narrow fod 
also a broad meaning to that .direction. 
Bat we think that it would be very rea¬ 
sonable to give it the construction which 
has been adopted by the learned Judges 
who decided Emperor v. Oopayya ‘(Sh 

namely that where the Gonrt has power 

to decide upon the amount or the ap* 
portionment of the sum : 

“it is difficult to understand why it skonld not 
be open to it to decide that tbe amount is nil- 

It seems undesirable to go into the 
relative advantages and disadvantagea 
of tbe two ^constructions. In the one 
case it has been suggested that tbe 
gistrate would be converted into a civil 
Court if he had to go into the difiBcnlt 
questions of title 'upon which many of 
those encroachment cases are foanded. 
On the other hand there is the disad' 
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vantage that under S. 161 a Local Board 
may, perhaps without due enquiry, im¬ 
pose and demand a penalty in respect of 
an alleged encorachment and that, if 
the power of the Magistrate to enquire 
into the truth of the prosecution allega¬ 
tions is withheld, the party has no re¬ 
medy except that of a slow and trouble¬ 
some civil suit. The clear preponderance 
of opinion is in favour of the view that 
the Magistrate has such a power and we 
are o; the opinion that it is the correct 
view. In these circumstances, we set 
aside the order of the trial Court and 
remand the case for a finding on the 
evidence whether the alleged encroach- 
ment is true, and for disposal, accord¬ 
ingly. Meanwhile the fine and costs 
paid, if any, will be refunded. 

p.R.S./s.N. Case remanded. 


A. I. R. 1930 Madras 769 

CURGENVEN, J. 

Nagappan Konan —Petitioner. 

V. 

Eamaram Padaijachi and others^ 
Respondents. 

Criminal Revn. Case No. 159 of 1929 
and Criminal Revn. Petn. No. 138 of 
1929, Decided on 18th July 1929, from 
order of Addl. Dist. Magistrate. Tanjore, 
in Criminal Revn. Petn. No. 71 of 1958. 

Criminal P. C, S. 520-Additional Dit- 
trict Magistrate being invested with powers 
of Court of revision, it competent when 
disposing of case to make consequential 
order as to disposal of property. 

Where an Additional District Magislrateis 
invested by the Local Government by virtue of 
the powers conferred upon it by S. 10 (2), 
Criminal P. 0., with the powers of a Court of 
revision, he is competent when disposing of a 
case by virtue of those powers to make any 
consequential order as to the disposal of the 
property; (1928) M'. N. 551’ (F.B.), Expl. 

and Dist. (1928) M. W. N. 633, Dist. 

[P 769 C 2, P 770 C 1] 

S. Nagaraja lyer—ior Pefcibioner. 

A.Narasimha for the Crown. 

N. Bajagopalan —for Respondents. 

Order. —The Sub-Magistrate of Tira- 
vadamarudur in C. C. No. 202 of 1928 
on his file discharged three persons of 
the offence of theft and subsequently 
passed an order that the property in¬ 
volved, namely three calves, should be 
returned to them. A petition praying 
for the revision of the order of discharge 
was presented by the complainant to 
the Additional District Magistrate of 
Tanjore and shortly afterwards he pre¬ 
sented a supplementary petition praying 
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that the property sliould bo banded over 
to him. The Additional District Magis¬ 
trate passed an order declining to in¬ 
terfere cither with the order of dis¬ 
charge or with the directions of the 
lower Court regarding the property. 
The complainant then applied to the 
High Court to revise both portions of 
the order. The order of discharge has 
been disposed of in Cr. R. C. 158 of 
1929, the petition having been dismissed 
and I have now to deal with the order 
with regard to the property. 

The contention raised is that the 
Additional District Magistrate was not 
a Court of appeal, confirmation, reference 
or revision, such as is contemplated in 
S. 520, Criminal P. C., and accordingly 
that he was not competent to deal with 
the order which the Sub-Magistrate had 
passed under S. 517, disposing of the 
property whether by confirming it or 
by reversing it. I have been referred 
to the Full Bench case reported in 
Maria Piliai v. Uarnanaihan Chettiar 
(1), where the construction of S. 520, 
has been considered. An examination 
of that case will however show that the 
learned Judges divided the cases which 
might arise for consideration into two 
classes: firstly those in which an order 
with regard to property comes before a 
Court which has at the same time under 
its consideration an appeal, a reference 
or an application fer revision as regards 
the main case itself, and secondly those 
in which an application to that Court 
to modify or reverse the order relating 
to property is made independently of 
any such appeal, reference or revision; 
and the judgments are concerned with 
the question how the latter class of 
cases may be dealt with, the view bfing 
clearly expressed that no difficulty arises 
in cases of the first class. The order 
subsequently passed by Reilly, J , in the 
case reported in Maria Piliai v. Gopala- 
JcrisJina Iyer (2) was upon an applica¬ 
tion with regard to property filed inde- 
pendently of any appeal or revisional 
application. These cases accordingly do 
not support the petitioner s contention, 
but in fact run contrary to it; and Ij 
think there can be no question that,: 
since an AdditiOhal District Magistrate 
is invested by the Local Goveinment by 
virtue of the powers conf erred upon it 

(1 [1923] M.W.N. 657 (F.B.) 

(2 [1928] M.W.N. 633. 
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by S. 10 (2), Criminal P. C., with the 
powers of a Court of revision, he is 
compebonb when disposing of a case by 
virtue of those powers to make any 
consequential order as to the disposal of 
the property. That is to follow the 
plain terms of S. 520, Criminal P. C., 
and no authority has been shown me 
for taking a different view. I can find 
no reason therefore to interfere with 
the order of the Additional District 
Magistrate as contrary to law and I dis¬ 
miss this criminal revision petition. 

P.R.S./s.N. Revision dismissed. 


A. I. R. 1930 Madras 770 

Anantakrisiina Ayyar, J. 

Ponnusicayni Goundan and another-— 
Defendants—Appellants. 

V. 

Ealyanasundara Ayyar and others — 
Plaintiffs—Respondents. 

Second Appeal No. 1852 of 1925, De¬ 
cided on 14th October 1929, against 
decree of Dist. Court, Salem, in A. S. 
No. 115 of 1922. 

(a) Evidence Act, Ss. 155 and 157-Depo- 
aitions of attesting witness in prior pro¬ 
ceeding, if be being alive is examined in 
subsequent case, can be used only to con¬ 
tradict or corroborate him. 

Where au attesting wibuees is dead his da- 

positions in a prior judicial proceeding would 
be relevant and admissible, if the prior judi- 
cial proceeding was between the same parties 
and the adverse party in that proceeding had 
e Eignt and opportunity to oross-examlna 
mm and the question In issue is substantially 
■the same. But if the witness being alive is 
examined m the present proceeding, his prior 
■depositions are not available as substantive 
•evidence but can only be used to contradict or 
•corroborate his present statements. [P 771 C 1] 

(b) Evidence Act, S. 68-ExccuUnt of 
•document denying execution — Attesting 
witnesses either dead, or turned hostile or 
•not available—Signatures of attesting wit- 
jiesies proved-There is nothing to prevent 

holding execution proved. 

Where the executant of a document, who Is 
en.illiterate man denies execution and having 
jut his mark to it, and all the attesting wife- 
aiesses ate either dead, or have turned hostile 
or are not available, there is no rule of law 
■which prevents a Court from holding the exe¬ 
cution proved when the signatures of the at¬ 
testing witnesses are proved to its satisfaction 
having regard to all the oiroumetanoes of the 
•case; 11 Bom. 590; 87 Cal. 467 ; 12 B, L. R. 18, 
v. Eeer, 1 Bos. & Pull. 360 and Joshua 
Mands v. Harhert James 2 Corny ns. 531, 
Eel. on. : Whiielocke v. Musgrove, 2 Cr. & M. 
ill, Dist. ; 85 All. 864, not Appr. [P 767 0 2] 

(c) Mesne profits—Amount of .mesne pro¬ 
fits for years subsequent to suit is ordi¬ 


narily represented by profits for previous 
years. 

The amount of mesne profits for the years 
prior to the filing of the plaint would represent 
the amount of mesne profits for the years after 
the suit also, in the absence of any special 
circumstances. [P 776 0 2) 

C. S. VenJcatachariar and 7. N, Yen* 
katavaradachari—ior Appellants. 

T, M. Krishnaswami Iyer and A. Sri’ 
ranoachariar~~(ov Respondent. 

Judgment. — This second appeal 
raises a somewhat important question 
relating to the construction of S.67, 
Evidence Act. The original suit was 
instituted by the plaintiff for a declara¬ 
tion that he is the owner of the lands 
in suit, that the defendants had no oc¬ 
cupancy rights, that the defendants 
were in possession as lessees under the 
plaintiff and for the recovery of posses¬ 
sion of the land with mesne profits. 
The defendants pleaded that they were 
entitled to occupancy rights in the suit 
lands, that the plaintiff was not entitled 
to eject them, and that the plaintiff 
was entitled only to recover a rent of 
Rs. 10 per annum and not any mesne 
profits. 

To prove the contention of the plain¬ 
tiff, the plaintiff put in Ex. M, a muchi- 
liha alleged to have been executed by 
defendant 1 to Ramaswami Iyer, the 
plaintiff’s vendor, on 2Qd August 1893. 
Defendant 1 denied having executed 
Ex. M. He is a marksman, not able to 
write his name. Ex. M purports to have 
been executed by defendant 1 and to 
have been attested by two witnessesi 
(1) Subbaraya Ayyan and (2) Srinivasa 
Iyer, and purports to have been written 
in the handwriting of NanjandayyAQi 
who purports to have signed the docu¬ 
ment as writer of the same. Attesting 
witness Srinivasa Iyer was repotted to 
be dead. The writer Nanjnndayya was 
stated to have " joined an itinerant 
mutt ** and to be beyond the process of 
the Court, and his whereabouts were 
not ascertainable and consequently he 
was not available as a witness. The 
other attesting witness Subbaraya 
Ayyan was examined as P. W. 10. He 
admitted his signature but denied having 
seen theexeentant execute the document. 
In a prior suit 0. S. No. 1570 of 1919, 
between the same parties, this witness 
Subbaraya Ayyan was examined as a 
witness when he deposed to his having 
attested this muchilika and to the exe,. 
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■^3utant having execubed bho saoie in hi^ 
■presence. To prove the signabures of 
these abbesbing wibnesses, certain other 
witnesses were examined who swore 
that they were familiar with the signa¬ 
tures of the witnesses to Bx. AI and 
that the signatures in the document 
Ex. M were the signatures of Srinivasa 
Iyer and Naujundayyan, the attesting 
wibnesses to Ex. M. In these circum¬ 
stances the lower Courts found that 
execution of Ex. M by defendant 1 was 
proved, and they took into account 
Ex M in deciding the merits of the dis¬ 
pute bebsveen the parties. 

The question is whether they were 
entitled, in law, to do so. It is clear 
that the prior deposition of the attest¬ 
ing witness Subbaraya Ayyan, 
;P. W. 10, in a case between bho parties 
to the present suit could nob be uti- 
lizsd as substantive evidence in the 
[present case. If the witness be dead, 
his prior depositions would be relevant 
and admissible under S. 33, Evidence 
.\ct, since the prior judicial proceeding 
was between the same parties and the 
adverse party in the first proceeding had 
the right and opportunity to cross-ex- 
lamine him, and the question in issue 
|was substantially the same; but S. 33 
■could nob apply to the present case, be- 
'cause the witness is not dead, but on 
'the other hand is alive, and was in fact 
examined in the present suit as 
P. W. 10. His prior deposition accord¬ 
ingly is nob available as substantive evi¬ 
dence, but could only be utilized to 
contradict or corroborate his present 
statements, under Ss. 155 and 157, Evi- 
'dence Act. 

In his present deposition he denied 
having seen defendant 1 execute the 
-dooument, even though confronted with 
his evidence to the contrary in the 
prior suit. He admits having signed 
Ex. M as an attesting witness. He does 
•not know the signatures of the other at- 
'testing witnesses. The signatures of 
other attesting witnesses, however, had 
■been proved by some witnesses ex¬ 
amined in the suit who were familiar 
with the writing and signatures of those 
-attesting witnesses. In these circum- 
•e'tances, was it legally open to the lower 
Courts to find the document Ex. M 
'iegally proved ? If the above consti- 
'tube legal evidence of the execution of 
ttbe document by defendant 1, then the 


que'^c'on whether the lower Courts 
\N 0 ri) justified in giving credit to the 
same and having believed the said evi¬ 
dence in the circumstances is not one for 
me since in second appeal I am bound by 
the appreciation of the evidence in the 
case by the lower appellate Court. I can 
interfere only if there bo no legal evi¬ 
dence on which the lower Courts could 
have come to that conclusion, As al¬ 
ready remarked Ex. M is a mucldlika 
purporting to have been executed by 
defendant 1 in favour of plaintitf's 
vender. He being illiterate and unable 
to sign his’name the writer, Nanjund- 
ayyan has written in the document 
“ mark of Chellappa Goundan”; the docu- 
ment also bears the signatures of the 
aibesbing wibnesses, each of whom 
signed his name with the addition of 
the words I know.” The writer also 
has signed the document expressly 
stating that ha was the writer of the 
same. If defendant I b,as written 
his name by way of signature, in the 
document, then it would have boon open 
to the Courts to compare other signa- 
turu? of his (admitted or proved), with 
the signature in the disputed document; 
but defendant 1 being a marksman 
has nob written his name in Ex. M. 

No doubt “signature” generally includes 
“ marking ” in cases whore the person 
concerned is unable to write his name ; 
but how to prove execution by a marks¬ 
man when be denies the same ? Gould 
it be done only by the evidence of the 
attesting witnesses or strangers who 
are able to say that they were present 
and saw the executant put his mark, 
or who speak to the admissions made 
by the executant about his having exe¬ 
cuted the same. The document in 
question is not one which is required 
by law to be attested, though as a 
matter of fact three wibnesses have 
attested the document as witnesses (two 
as witnesses, and the third as writer, and 
possibly also as a witness, as stated by 
the lower appellate Ooarb). Supposing 
the witnesses are all dead, or have 
proved hostile, or are not available, and 
the Court is satisfied on independent 
evidence before it that the writing of 
the document is that of the writer and 
that the signatures on the document 
are the signatures of the attesting wit¬ 
nesses, is it open to the Court in these 
circumstances to presume that the docu- 
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was proiarly executed, though 
:he cxocutaut denies execution and 
leiiies having pub his mark, when there 
;? no direct evidence of any person ex- 
ludiu'd in the case who is able to swear 
that the oxecutant put his mark to the 
locumont. S. (.lO, Evidence Act. does 
net apply to the presetit case, because 
the document was not 30 years old at 
the timo it was sought to be put in in 
1921. There is no question about the 
identity of the alleged executant of Ex. 
M with defendant 1. 

Section 07, Evidence Act, is to the 
following effect : 

■' If a docamont) is alleged to ba signad or 
to have baan weittau wholly or iu part by any 
[)jrson, the signature of the haudwrlting or 
of so much of the documcat as is alleged to 
bo in that person’s handwriting must ba 
proved to be in his handwriting.” 

Under S. 3 

‘‘ a fact is said to be proved when, after con¬ 
sidering the matters before it, the Court either 
beliives it to exist or considers its existence 
so probable that a prudent man ought, under 
the circumstances of the particular case, to 
act upon the supposition that it exists.” 

Under S, 5 

“ evidence may be given in any suit or pro¬ 
ceeding of tb? existence or non-existence of 
every fact in issue and of such other facts as 
are hsreinaft'r declared to be relevant, and 
of )io others.” 

Under S. 11-1 

” the Court may presume the existence of any 
fact which it thinks likely to have happened, 
regard being had to the common course of 
natural events, human conduct and public 
and private business in their relation to the 
facts of the particular case.” 

Id these circumstances it was argued, 
for the plaintiff that Ex. M was pro¬ 
perly held by the lower Courts to be 
proved. My attention was drawn to 
the decision of the Bombay High 
Court in the case reported in Ab¬ 
dulla Pam V. Gani Bai (1), whore 
Farran.J., 'in a case where the al¬ 
leged executant of a deed of convey¬ 
ance (who was a marksman) denying 
ever having executed the document or 
having put the mark on it, and all the 
attesting witnesses were dead, but a 
witness was called who knew the hand¬ 
writing of one of the.attesting witnesses 
and who swore that the signature of 
that witness to the attestation clause 
of the deed was genuine, held that the 
deed was admissible in evidence, and 
-that its execution by the alleged ex- 

(1) [1887] 11 Bom. 691 


ecutant was sufficiently proved. His- 
Lordship remarked at p. 691 : 

” ^>9ction 67, Evideuca Act, eaacts that if a 
document ia alleged to be^signect. ..-. by any 
person, the signature must ba proved to be 
his handwriting. This proof may, of course, 
ba by any of the recognized modes of proof’ 
md amongst others by statements admissi¬ 
ble under S. 32. The statement of the deed- 
writer that the mack-,was Gannibai’s is, I 
think, admissible under S. 32, Cl. (2); see 
Taylor on Evidence, S. 1658. ” 

The learned Judge relied on the case 
0 ^ Whitelock v. Uusgrove (2). In that 
case it was held that : 

‘ Iu an action upon an instrument the 
subscribing witness to which is dead or re¬ 
sides abroad it is necessary besides proving 
the handwriting of the subscribing witness, to 
give some evideuce of the identity of the 
party who appears to have executed the in¬ 
strument. ” 

It appears that the promissory note* 
in that case appeared on the face of it 
to be signed with “ the mark of Fran¬ 
cis Musgrove. ’’ The handwriting of 
the attesting witness was proved ; but 
the witness who proved the handwrit¬ 
ing of the attesting witness, and his 
residence in America said that he 
knew nothing of‘Francis Musgrove or 
of the mark : 


It; was stated that in Phillips’s Treatise on 
the Law of Evidence, that proof of handwriting: 
of the attesting witness is in all classes su&l- 
ciant. ” 

But the difficulty was felt where some- 
evidence of the identity of the party 
sued whose name appears in the docu¬ 
ment should not be given. The Court- 
held that it should be so. (I mnst^- 
here remark that there is no question 
about the identity of the defendant in 
the present case). The argument of; 
counsel before the Court in White- 
loch's case (2) was this.: 

“ Proof of the handwriting of the snbsctlb- 
iog witness is, in all oases where the absence 
of the aubsoribing witness is aooonnted for, 
sufficient prima facie evidence to charge e de¬ 
fendant. The practice has been nearly uni¬ 
form, and it is founded on the rule, that, on 
proof of the handwriting of the subsctiblng. 
witnesa in anoh case, everything mast be pre¬ 
sumed to have been rightly done, and a fraud 
must not be imputed without some evidence 
of it, which should come from the other side 
(Bayley, B, interrupted. We do'presume that 
everything was dene tightly. We presume 
that the note was signed by a Mtson of the 
name of Francis Musgrova ; ^t how does- 
that appear to be the defendant ?) ” 

The only doubt entertained in that 
case was whether ,any and what ^ evi¬ 
dence should be let i n about the idop- 

“ (2) 2 Cp.&M. 611-=149 E. E. 502.' . 
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••tiiby of the defendant. All the members 
of the Court were agreed that in cases 
where the attesting witnesses were 
dead or were not available, proof of 
the handwriting of the attesting wit¬ 
nesses was enough from.which the High 
Court may come to the conclusion that 
the defendant executed the document. 
In Mitchell y,7ohnso)i Lord (3) T 0 nte''d 6 n 
observed : 

If the objection wee© bo previiJ, it would 
citen be impossible for the obligee of a bond 
bo recover, where the subscrihiag witness was 
dead and the obligor a marksman. ” 

On proof of identity of the de¬ 
fendant with the person whose name 
appeared in the document as the 
■executant the Court held that the 
plaintiff was entitled to recover 
against the.defendant holding that the 
execution of the document was duly 
proved. As remarked by Mr. St^dde 
in his Law of Evidence, -ith £idn. 

p. 519: , 

“The signature of the attesting witness, when 
proved, is evidence of everything upon the 
face of the instrument, since it is to be pre¬ 
sumed that the witness vTould not have sub¬ 
scribed his name in attestation of that which 

did not bake place." 

In the present case the attesting 
witnesses have signed as witnesses. 
Each of them also specifically noted in 
Ex. M “I know” which is the usual 
vernacular expression corresponding to 
to the English expressioo: 

“executed and signed before me, and in my 
presence." 

The writer also has written in the 

document: ^ , 

“This is the mark of Challeppa Gounu.io, exe¬ 
cutant of the muchilika.” 

The writer also subscribed himself 
as the writer. According to the deci¬ 
sions mentioned above it would^ seem 
it is open to the Courts in such circum¬ 
stances to take the document as having 
been executed by the executant, the 
marksman, though he denied execution 
of the same, and that the above af¬ 
forded legal evidence from which it is 
open to the Court to hold that execution 
was proved. It does not of course 
follow that in any particular case the 
Court was bound to believe the evidence 
or circumstances appearing before ^ it 
in that particular case. The question 
is one for the Court to decide whether 
it is satisfied or not with the evidence. 
It is open to the Court to decline to act 
upon the evidence and to ho ld tha t 

(3) 1 M. & M. 176. 


execution lias not been proved to its 
satisfaction in particular cases. It 
a question ol fact for the Court to 
decide in each case taking into cOp si- 
deratiou all the circumstances that ap¬ 
pear in the case. What I am now con- 
cernod with is not the question whether 
the Court was riglit in lielievi-ig anti 
acting on the evidence and circum¬ 
stances in the case; but the question 1 e- 
fore me is whether tlia above are in laN\ 
insullieient to enable the Court to coma 
to that conclusion. If no Court coul.l 
under any circumstances come to 
such a conclusion on such mate¬ 
rials then I should certainly in- 
terfere with their deci?ion in seconu; 
appeal. The question is than reducedi 
to this: Was there legal evidence, 
before the lower Courts for their find¬ 
ing that Ex. M was executed by 
defendant 1 ? 


The learned advocate for the appel¬ 
lant drew my attention to the case re¬ 
ported in Gobardhan Da‘i v. TIori Lai 
(4). There a Bench of two learned 
Judges had to consider a similar ques¬ 
tion. A mortgage deed was on the face 
of it executed in 1889 by three illiterate 
mortgagors who affixei their marks, 
and was attested by more than two 
witnesses. At the time of the institu¬ 
tion of a suit for sale thereon all tiia 
executants and the attesting witnes¬ 
ses were dead, and the evidence teii' 
dered in proof of the mortgage con¬ 
sisted of (l) the statement of a witness 
who professed to be acquainted with the 
handwriting of two of the attesting 
witnesses. There were some other 
items of evidence also which it is not 
necessary to mention here. The Couit 
held that having regard to S. 69 and S. 
70, Evidence Act,;the evidence was not 
suflieienb to prove the mortgage m 
suit. At p. 367 the learned Judges 

clear that in England it is raceg- 
nized th»t there is s diatiaotion between proof 
of the handwriting of a person and presump¬ 
tive or other evidence that a document Ins 
been executed. The Indian law does not ui a 
case of this kind appear to allow a party bo 
rely on presnmpfcive or other evidence of exe¬ 
cution where he is unable to comply with the 
provisions of S. 69, either as regards the 
attestation of the attesting witnesses or as 
regards the signatures of the executants. 
In our opinion the evidence adduced by the 
plaintifl-respondents In the present cpse, -o 
prove the signatures of the deed in sui t, o.^ -*s 

(4) [1913] 35 Al!.“364=19 I. 0. 121. 
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not c&mp];, with S. G9, aud we must therefore, in T/ldtf-inn f/^ fKa .,o i ti n . 
hold that thjdjed bis not been proved..... 1° addltlOD to tha usual methods, 

7( r=-k,.. — L...... also piovad by circumstantial evideuce 

and that S. G7 does not prescribe any 
particular kind of proof. I do not un- 
darstand that tbe other two learned 
Judges, Jenkins, C. J. and.Harrington. J. 
took a dififerent view on this question 
of law. There was difference of opinion 
as to the weight to be attached to. 
the evidence and the cricumstancej 
appearing in the case,... the majority 
of the Court holding that the proof 
tendered in that case was not sufficient, 
while Carnduff, J. held that the proof 
was suflicient. But the question before 
me is not about the appreciation of 
evidence and consideration of the- 
quesoion whether the evidence is suffi¬ 
cient or not. I may also refer to the 
remarks of Markby, J. in Neel Kanto 
Pandit'^. Juggohundoo (6), where 
the learned Judge observed. 

“Now it is contended that 8. 67, Evidence 
Act renders it necessary that direct evidencft 
of the handwriting of the person who is alleged' 
to have eieouted the deed must be given by 
some person who saw tbe signature affixed. 
But it is not 80 expressly stated in the seotion 
and it doss not appear to methat tbit was the- 
iuteucionof the' legislature. It seems to me 
that that section merely states with 
reference to deeds, what is the universal- 
rule in all cases, that the person who makes an 
allegation must prove it. It lays down no new 
rule whatever as to tbe kind of proof which, 
must be given. In that respect the rule is pre¬ 
cisely tbe same as it stood before. It leaves it 
as before entirely to tbe discretion of the pre* 
siding Judge of fact to determine what satisfiea' 
him that the document is a genuine one : see 

also Ahdool Ali v, Abdoor Rahiman (7).” 

Id aa early English case decided on 
27th November 1798, Adam v. Keer{SK 
in a suit on a bond when 'one of the et* 
testing witnesses was dead and the- 
other was beyond the prooeee of the 
Court it was held that it was enough 

to prove the handwriting of the wit¬ 
nesses that was dead to enable the 
plaintiff to obtain a decree on the bond. 
Buller, J , observed : 

“Ill this case one of the attesting witnesses- 
was dead and the-other was beyond the teach 
of the process of the Court ; the best evidence 
therefore which could be obtained was given 
(ths handwriting of the attestor who was dead 
Was given), the handwriting of the obligor need 
not be proved ; that of the attesting witness,- 
when proved, is evidence of everything on the 
face of the paper which imports to be sealed b; 
the party.**__ 


It appeirs to be a haH case, but the plaiatid 
rospoucitiit ba-- himself to thank for the result. 
H; doferr 'l instituting; the suit uncii ;iU the 
iitt -^^ins Vr-itn -sscs had died, knowing that th-.' 
c-x-riKants, who could only inak-3 marks, bad 
Iliads their iiiark.?-••.’i the deed. In any case 
hs had con,id,.rib!c difficulty in prodheiug 
pr^.|)-?r evidence of execution.” 

H the learned-Judges were net satis- 
hod with Mic evidence adduced before 
them, and were not prepared to accept 
the same as satisfying them in that par- 
ticular ca=e that the document was 

executed by the deceased.the 

alleged e.xecutanbs, ... then of course, 
DO objection could possibly be taken to 
tbeir^ observadons. They had to be 
satistied with the evidence, and no other 
(ox-eei t the ajipellate authority) had any 
right to make any observation regard- 
ing their appreciation of the evidence 
before them. If however the learned 
•Judges were of opinion that such evi- 
dence was in law insufficient to prove 
execution by the alleged executants and 
that there is difference between English 
law and Inlian law on this point, than 
speaking with the utmost respect I am 
unable to agree with the learned Judges. 
The decision m Abdulla Parv. v. Gani 

U). was not brought to their 
Lordship s notice, nor other arguments 
lu support of the opposite view. With 
reference to the observations of their 
Lordships that the plaintiff was 

till all the attesting witnesses were 
dead It maj' also happen that in spite 

the plaintiff may 

hied the suit at the earliest possible 
opportunity, Further the question of the 
document might arise under circum- 
afcances when no laches or negligence 
could be atributed to the party who 
wants to rely on the document. In such 
oases tha view taken by the learned!udges 
01 the Allahabad High Court would 

apparently work hardship in their view 

of the law. The question to be con- 
sidered, then, is whether the Indian law 
isreally as was stated by the learned 
Judges. As observed by Carnduff J. in 
the case ^ported in Barindra Kumar 

J (5), see pp. 1209 

and 1210 (of 14 C. W N,) under the 
Indian Evidence Act, bandwritim^ may. 


(5) Cal. 467=7 I. 0. 859=11 Or. 


(6) 12 Beng. L. B. Ap. 18. 

7) 21 W.R.-429. 

(8) [1793] 1 Bos. & Pull. 860=120 B.R. 952^ 
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In Taylor on Evidence, lUh Edu. 
Vol. 2. S. 1856, p. 1237 ib is sbated : 

“If the iQsbtumeiit be necessarily attested by 
mote than one witness the absence of them all 
must bo duly accounted for in order to lot in 
secondary evidence of the oxcoution ; but when 
such evidonoo is rendered admissible, proof of 
the handwriting of any one of the witnesses 
will, in general, bo deemed sufficient, provided 
it be accompanied by some evidence of the 
identity of the party sued, with the person who 
appears to have executed the instrument. Proof 
of the signature of the obligor is 'an obvious, 
though by no means the only, mode of estab* 
lishing his identity." 

In the present case, as already ob¬ 
served, there is no question about 
the identity of the person described 
in Ex. M as the executant. The only 
question is whether proof of the sig¬ 
natures .of the attestors will in law 


be enough to prove execution against 
detendant 1. While proof of the 
signature of the obligor would be ob¬ 
vious and most convincing mode of 
establishing his identity yet the same is 
nob absolutely necessary in the sense 
that absence of such proof of the same 
would entail dismissal of the suit. 

In Thayer on Evidence, (American 
publication) 2nd Edn pp. 748 and 764, 
there are statements which support this 
view. It is remarked at p. 764 : 

“We perceive no reason, assuming that a pro¬ 
per case for any secondary evidence was shown, 
why the proof of the handwriting of one wit¬ 
ness to the deed was not .quite sufficient to 
authorize reading the deed to the jury.” 

In Wigmore on Evidence (American 
Publication) there is an interesting dis¬ 
cussion on the question whether in ad¬ 
dition to the attestor’s signatures being 
proved, the maker’s signature or identity 
should also be proved. Arguments in 
support of both the contentions are set 
out, with available authorities in sup* 
port of the same, at pp. 1872 and 1873, 
S. 1613, Vol. 2, Wigmore on Evidence. 
The strongest argument in favour of the 
position that the maker's signature also 
must be otherwise proved is this : a for¬ 
ged note to which a witness puts his 
name can be proved to be a genuine note 
simply because the witness speaks truth 
to his having put his signature thereto, 
and thus a paper false in itself might be 
established by proving nothing but the 
truth in a Court of justice. Answers to 
such and similar arguments are also 
discussed in that paragraph. The learned 

author concludes the discussion thus; _ 
‘‘fcho preferable rule is to allow the attestor s 
slgnaLte to suffice, in the absence of special 


circumsfcaiicoa, which might justify the trial 
Court in its discretion in exacting something 
more.” 

All tiio then availalile learning on 
the point is callected by the learned 
author. lie quotes cases where it was 
held : 

“It is not .usual in such cases to prove the 
executant's handwriting, but whore it can be 
done, it is safest and best to prove it.” 

It was said in another case that 
“the witness’s signature when it is all that 
oan be had is an equivaloat of the o.ath of the 
witness; and being prima facie ovideuce of 
execution, it is not indispensable that it be 
followed by evidence of the handwriting of the 
grantor or the obligor; and that the signature 
of the witness with evidence of identity of the 
marker's name was sufficient.” 

Thus the better view in America 
would seem to be that when proof of 
the signatures of the attestors is given, 
it seems to be taken that they attested 
in the usual course of business and after 
execution by the executant, and after 
the identity of the executant is esta¬ 
blished it is open to the Courts, if they 
think 6b to do so in the circumstances, 
to hold the document to be proved to 
have been executed by the executant, 
There is no rule of law which prevents^ 
them from doing so, if from the circum-! 
stances of the case, the Courts ara^ 
inclined to do so. Whether in any parti¬ 
cular case the Courts should do so or 
not would depend upon the nature of 
the circumstances in each case. While 
there is the possibility of the attestors 
colluding together and putting theirj 
signatures to a forged document, espe¬ 
cially where the executant is a marks¬ 
man and thus committing fraud on 
Courts, there is the other possibility of 
a genuine document executed by a 
marksman and properly attested being 
found to be impossible to be proved 
when the attestors are dead. To avoid 
such extreme cases on both aides, Courts 
have to be guided by all the circum'| 
stances of the particular cases before 
them. All that I am now concerned to 
point out is, that there appears to be nO; 
rule of law which prevents the CourtSj 
from holding the execution of a docu-j 
ment to be proved when the signatures 
of the attesting witnesses had been, 
proved to their satisfaction, having, 
regard to all the circumstances of the 

case. . 

In Joshua Hands v. Herbert James (9) 

it is stated ;__ 

(9) 2 Comyas. 531. 
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in c-i?e tho wi;D:s? Is cleicl, the pro?! mast 
?jre ;in'':intii). .mJ here .ire circumsli.iaccs: 
(Ij three have .-et their narass. aud 

mtisr be iatotidcd that- they did it rogiilirly; 
'2 1 'eie witness was an attorney of good cha¬ 
racter, and may be presumed to understaod 
whit ought to he douc, rither than the cou- 
•r-iry . . . . It being a matter of fact, was 
proper to be left to them (jury).” 

Ill Harris v. K.d'jht (10), Law Reports 
(by two Judges bo one, a profitable case 
lor study) Lopes L. J.. said: 

^ The-inference to bo drawn in cases of this 
uind dep’nds upon a number of circumstiDoes 
peculiar to the cases in which they arise, and 
the presuraprion omi.ia rite (>;',( ad'i aoolies 
wrAiraoroor less force according to the'eir- 
cumsaaces of each o.ise: see p. Hi of the Rc- 

Tho Lnglisli cases support the view 
.aken by the lower Courts in the pre- 
sent case. As 1 found in the American 
^-exfc books a full discussion of the ques- 
:ion raised before me and as they fur- 
Dished answers to the arguments raised 
before mo. I thought it convenient to 
i-eler to the same. I am, therefore, of 
opinion that the lower Courts were en- 
titled to hold in this case, if they so 

defendaSr 

If Ex. M be proved, then the finding 
of be lower Courts on the question of 
judivaiam rights is not open to be at¬ 
tacked in second appeal. In para. 2 of 

the lower appellate Court’s judgment. 

It remarked: 

obviously, if the muchilika (Ex. M) {9 a 
genume documoat, the appellants are out of 


^ Stated that 

P-oyTot"' 

Then various circumstances are men- 

tioned. Ex. M is also referred to. and 

e owei appellate Court wound up the 
discussion as follows: 

I hoM Court, 

the 8tafcn\ appellants have never acquired 
tne status of occupancy ryots." 

Both the lower Courts have mentioned 

■various circumstances from which it 

yas open to them to arrive at that find- 

® position to interfere 
with the same in second appeal. 

Ibe last contention raised bv the 

learned advocate for the appellant was 

as regards the amount of subsequent 

m esne profits. This question was not 

130) [1890] 15 P, D. 170-=32 h. T. 607. 


specifically raised in the lower appellate 
Court. Prima facie the amount of mesne 
proiits for the years prior to the filing of 
the plaint wouH represent the amount 

of mesne profits for the years after the 

suit also, in the absence of any special 
circumstances. No such special cireum. 
stances having been proved. I cannot 
interfere with the lower Court’s decree 
m this respect either. The result is 
that the contentions raised by the 
learned advocate for the appellant fail 
and the second appeal is dismissed with 
costs of the respondents (one set). 
p.R.s./.s.N, Appeal dismissed. 
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Original Suit Appeal No. 121 of 1926, 
Decided on 17th April 1928, from judg¬ 
ment of Beasley, J., D/- 22nd September, 
1926. 

^ (a) Hindu LaW"-Joint family—Whether 
trade by manager" belongs to joint family 
should be determined on particular evi* 
dence. 

The question whether a particular trade 
carried on by a manager of joint family is 
joint family trade or not is essentially one 
which should be decided mainly on evldeao3 
in each case: 51 1.C. 597; A. I. B. 1922 P. 0. 
237 and A. I. R. 1922 P. C. 397, Dist.; 36 I. 0. 
787, Ref. CP 777 0 3] 

(b) Hindu Law—Joint family—Trade by 
manager carried on with assistance of only 
adult member who when he became msoiger 
carried it on—No evidence that bosioM# 
separate—Trade held -to be joint family 
trade. 

Where the manager of a Hindu joint family 
started a groundnut business with the family 
funds and carried it on with the assistance 
and oononrrence of the only other adult mem¬ 
ber of the joint family who when he became 
the manager carried on the business and 
mortgaged the family properties for debts in¬ 
curred in that business. 

Held: that in the absence of evidence that 
the business was their separate business the 
mortgage would be binding on the interest of 

AnnawAdnAwa In min/tP mdSI* 
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Madhavan Nair, J. —The question 
for decision in this appeal is whether 
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the mortgage executed by one Narayana- 
swami in favour of one Chinnarappa 
Hecldi is binding on the appellant so as 
to affect his interest in the property of 
•the joint family of 'which he is a mem¬ 
ber. Narayanaswami, the mortgagor, 
was adjudicated as an insolvent in 
December 1920 for debts incurred inter 
alia in a groundnut business. He had 
two brothers: Subbiah who died in 1909, 
and Virupakshappa who died in 1917. 
The father of these three brothers was 
Kamisetti Subbiah who died in 1906. 
Subbiah left a son called Subbiah, and 
Virupakshappa left a son called Laksh* 
miah. Eadhakrishna is the son of the 
insolvent Narayanaswami. The follow¬ 
ing table shows the ‘relationship of the 
members of the insolvent’s family which 
is an undivided one. 

Kioilsetti Subbiah 


'Subbiah (d) Virupakshappa Narayanaswami 

1909. (d. 1917) mortgaged 

I I in 1920. 

Subbiah. Lakshmiah. | 

Radhakrishna. 

Subbiah, the son of the insolvent’s 
deceased brother Subbiah, is now a 
major; Lakshmiah and Badakrisbna are 
both minors. The ancestor of the 
family, Kamisetti Subbiah, carried on 
money-lending business. Virupakshappa, 
when he became the manager, started 
the groundnut trade by becoming a 
partner with another in such a trade 
about four years before his death, 
namely in 1913. Narayanaswami con. 
fcinued that trade when he became the 
manager of the family on his brother’s 
death, and in the course of carrying on 
this business executed the mortgage 
which has become the subject of these 
proceedings. After the adjudication of 
Narayanaswami as an insolvent the 
Official Assignee filed an application for 
a declaration that the mortgage debt 
incurred by Narayanaswami is binding 
upon the interests of Snbbiah, Laksh¬ 
miah and Eadhakrishna, all of whom 
opposed the application. The evidence 
was taken on commission. As the lear¬ 
ned Judge points out he had not the 
advantage of seeing the witnesses, nor 
had he the opportunity of examining 
"the account books referred to in the 
evidence of the witnesses. On a consi¬ 
deration of the evidence he held that 
4he mortgage executed by Narayana¬ 


swami is binding upon Lakshmiah ind 
Eadhakrishna but not upon Suhhiah. 
This appeal lias been prefenod by 
Lakshmiah. 

It is admitted that the trade in con¬ 
nexion with which this debt was in- 
curred w.as nob an ancestral trade. The 
argument of the Official Assignee is 
that, though the trade is not an ances¬ 
tral one, it was a joint family business 
carried on in *tho interests of the joint 
family and therefore it is binding on 
the interests of the appellant though ha 
is a minor. The appellant argues coutra 
and says that in the circumstances of 
the case the trade cannot be considered 
to be a joint family trade, that it was 
started by bis father in bis individual 
capacity and continued in the same 
capacity by his uncle Narayanaswami. 

Various decisions were brought bo 
our notice in support of the contentions 
urged by the respective sides. But I 
think the question is essentially one 
which should be decided mainly on the 
evidence in each case. In Palaniappa 
Cheity v. The Official .Usiyuee of J/airas 
(l), some indication is given as to the 
principles which should' govern the con¬ 
sideration of the evidence relating to 
the question whether a business carried 
on by the head of a Hindu family, the 
business being started by himself for 
the first time, is the business of the 
joint family. Sir Abdur Eahim, Offg. 
Chief Justice, stated: 

"In order that a presumption may iripe, it 
must be shown that the other members !<'• parti¬ 
cipating in the conduct of the business or its 
profits or by a long course of acquiescence treated 
ic asabusiness in which all the copatceuers were 
interested. That is to say there must be evi¬ 
dence forthcoming to show that such moiobers 
of the family as were competent to judge for 
themselves adopted the business as a joint con¬ 
cern of the family. If such conduct i.- shown 
on the part of the adult coparceners who may 
ordinarily be assumed to safeguard the family 
afiairs in which they are all equally interested, 
that is sufficient to constitute the trado a joint 
family business so that the infant members 
would also become sharers in that concorn. In 
the case of a family whoso ordinary occupation 
is trade much less proof than In other cases 
•will no doubt be required of- the adopkiou of a 
business as a joint family business by tUo mem¬ 
bers of the family. Similarly the use of family 
funds for the purpose of business with the 
knowledge and oonourrence of the oth'«r adult 
members would ordinarily be strong evidence 
that the business was joint,” 

Id this case the business was started 
bv Virupakshappa four years before his 
■ h) U9163 3G I.C. 7'87.‘ ■■ ... 
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doabh when he was admittedly the 
manager oi the undivided family. It is 
nob denied that it was started with 
joint family funds. The only adult 
member of tlie family at that time was 
Narayanaswami. The business was car¬ 
ried on at Kandukur. flow’ it was being 
managed is thus spoken to by Ghulam 
Basappa, witness 2 for the applicant : 

‘‘ TLero a groundnut decorticating ma¬ 
chine a^ Kandukur in 1917. It belonged to 
Pamidi Kajumsstti Virupakshappa. For the 

machine ho usod to buy groundnut.The 

insolvout Narciyauasw.vnii, brother of Virupak- 
shappa, mau.ago<l the business at Kandukur. 
They wore undivided. Narayauaswami used to 
buy groundnut from mo for the said machine. 
For the groundniu bought from mo Narayana- 
swauii gave me the pattis I am now producing 
. • . riio figuro Rs. 1,S30*1-0 at the bottom of 
Ev. I..-1 rcpro'cnts the amount due to me for 
the groundnut purchasjd from me by Nara- 
yanawami for tho machine business." 

The evidence with regard to how the 
business was carried on is very scanty ; 
and nothing in addition to the above 
extract on this point has been brought 
to our notice. It is clear from the evi¬ 
dence that the business was carried on 
by Virupakshappa down to the time of 
his death, and during that time Nara* 
yaoaswami, bis brother, managed it ; he 
used to buy groundnuts for the machine 
and used to give pattis for the purchase 

wliich he made. He apparently never 
otiered any objections to the carrying on 
of this business by his brother with the 
family funds. There is no evidence to 
show that Narayanaswami was* working 
under Virupakshappa as a paid agent. 
That he participated in the business'and 
was^ willing to treat it as a joint family 
business is I think a proper inference 
that can be drawn from the evidence ; 
and, when he himself became the head 
of the family, in his turn, as the senior- 
most member he carried on the business 
as a matter of course and incurred this 
mortgage debt in connexion with it. As 
the learned Judge says ; 

' He does not appear to have oome into the 
business by means of any arrangement entered 
Into in the lifetime of Virupakshappa or-in any 
other way than in his capacity as the senior 
member of the family," 

No doubt the business was not an 
ancestral business, but it was started by 
the then manager with the joint family 
funds, and it was carried on during his 
life time with the assistance and con¬ 
currence of the only adult member 
who: (1) if he was not agreeable to treat- 


ing the business as a joint family bnsi- 
ness could have offered opposition but 
did not do so; and (2) who, when he be* 
came the manager in his own right as 
the head of the family, carried it on 
himself. No evidence has bean brought 
to our notice to show that this ground- 
nut trado was exclusively the business 
either of Virupakshappa or of Nara¬ 
yanaswami. In these circumstances I 
cannot say that the learned Judge’s con¬ 
clusion that the debt incurred in the 
course of the business by Narayana-! 
swami is binding upon the appellant andj 
Eadhakvishna is not justified by the 
evidence in the case. It is true that his 
reasoning would make the debt equally 
binding on Subbiab though be holds that 
it is not binding on him. But this I 
think should nob be used as an argu¬ 
ment against the binding character of 
the debt so far as the appellant's in¬ 
terest in the family property is con¬ 
cerned. 

Before I conclude I shall refer to two 
decisions, Krishnadhan Banerji v. Sa»- 
yasi Charan Mandal (2) confirmed by 
the Privy Council in Sanyasi Charatt 
Mandal v. Krishnadhan Banerji (3) and 
Sadasiva Mudaliar v. Hajee Fakeer 
Mahomed Sait (4) on which strong re¬ 
liance was placed by the appellant in 
support of his argument that a manager 
of a joint Hindu family is not entitled' 
to incur debts for carrying on a busi¬ 
ness recently started by his prodecessor 
so as to affect a minor’s interests in thn 
joint family property. Both these deci¬ 
sions in my view are inapplicable to th®’ 
present case. The decision in Krishi^’ 
dhan Banerji v. Sanyasi Charan 
(2) approved by the Privy OonnoU m 
Sanyasi Charan Mandal v. Krishnadhat^ 
Bawer/i (3), dealt with the powers of »• 
karta of a joint Hindu family governfld 
by the Dayabhaga law who was ap¬ 
pointed a guardian of a minor under 
Act 8 of 1890. In one portion ^ 
judgment the learned Judges of the High 
Court said ; 

“Whatever the powers of a karta may *" 
the powers of a guaiaian are more limited. 

The circumstances of the case in Sad^ 
siva Mudaliar y, Bajee Fakeer MdhofneS 
Sait (4) are also very different from 
those in the present case. In th at oase r 

2) [1919] 511. 0. 697. 

8 ) A. I. B. 1922 P. 0. 287=67 I. 0. 

I. A. 108=49 0»1. 560 (P.O.). 

(4) A. I. R. 1922 P. 0. 397=72 I. 0. 43. 
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as will appear from the head-note, two 
members of a joint Hindu family con¬ 
sisting of three adults and a minor execu¬ 
ted a letter to the respondent's firm and 
borrowed money for the purpose of start¬ 
ing and carrying on a brewery business. 
The other adult member acted as unpaid 
agent of the business at Madras and 
otherwise accepted the benefit of the 
contract. The minor was not made a 
party to the suit and no decree was 
asked as against his interests in the 
joint family property*. No doubt the 
learned Judges of the Privy Council 

stated in the course of their judgment : 
“ that the minor brother when ho comes of 
age. can repudiate the contract of 5ch January 
1916 so far as bo aud his interest 'in the joint 
family property are concerned aud that his in¬ 
terests in the joint family property canuot bo 
affected by this suit." 

From the circumstances of the case it 
is clear beyond doubt that the minor’s 
interests in the joint family property 
could not in any way be affected by the 
debt created by the adult members in 
that case. One of the main questions 
argued was whether the third adult 
member who accepted the benefits under 
the contract was bound by it. One 
feature which distinguishes this case 
from the one before us is that the trade 
in this case, namely Sadasiva Mudaliar 
V. Saji Faiceer Mahomed' Sait (4), was 
started on borrowed capital. The suit 
debt was incurred for starting the busi¬ 
ness and not for carrying it on after it 
was successfully started aud carried on 
for some time by two successive kartas 
of the joint family as iu the case before 
U3. I do not think that the observation 
of the Privy Council is to be given effect 
to irrespective of the special circum¬ 
stances of the particular case one is 
dealing with. 

On a consideration of the evidence I 
am satisfied that the learned Judge’s 
conclusion as regards the liability of 
the appellant’s interest in the joint 
family property is.right, and the appeal 
should be dismissed with costs. 

p.R.s./v.B. Appeal dismissed. 
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Wallace and Anaktaxbishna 
Ayyar, JJ. 

In the matter of G. A. Kuppusivami 
Nayagar — Petitioner. 

Original Petn. No. 231 of 1929. Deci¬ 
ded on 4th November 1929. 


fa) Letters Patent (Madras), CIs. 11 to 21 — 
Distinction between ordinary original and 
original civil jurisdiction of the High 
Court. 

Thero is a distiuctioii botwssn tho original 
)urisdictioii of tho High Court aud the ori- 
dinary oivil jurisdiction of tho High Court, 
All applications to the High Court are either 
civil or criminal. They are original civil 
when m.ttters corns for tho first time to 
tho High Court, and tboy arc appellate 
civil when they coin© iu tho form of ap¬ 
peals. The granting of probates or succession 
certificates \vill come within tho origin il civil 
jurisdiction, but it would not como under 
ordiniry original civil jurisdiction, which, 
by tho Letters Patent, seems to be confined 
to suits aud matters under CIs. 12 to 2l. which 
refer to the exjrciso by the High Court of its 
ordinary original civil jurisdiction. [P 780 C 2] 

(b) General Clauses Act. S. 3, Cl. 15 — 
High Court exercising jurisdiction other 
than under CIs. II to 18, Letters Patent 
(Madras), would fall under the definition 
of District Judge—Succession Act S. 264. 

For tho purpose of detoriniuing the meaning 
tho words "ordinary or extraordinary original 
civil juris lictiou’’ in S. 3, 01. 15, Gjueral 
Clauses Act, all that is excluded is the High 
Court acting under CIs. It to Id, Litters 
Patent, an! that the High Court exotcisios 
any other original jurisdiction would fall 
within the definition of District Judge. 

Hence the High Court is a "District Court" 
when it does not exercise its ordinary or ex¬ 
traordinary civil jurisdiction conferred by 
GU. 11 to 18, Letters Patent: 13 Bom, 520, 
(P. C.), Foil [P 781 C 1 & 2, P 782 C 1] 

iff. A. Tirunarayanaoharit Krishna- 
rnachari and M. A. Srinivasan —for 
Petitioner. 

A. Krishnaswami Ayyar — for the 
Crown. 

Order of Reference. 

Kumiiraswamt Sastri, J.— This is 
an application for the grant of a succes¬ 
sion certificate in respect of certain 
shares standing in the name of the 
deceased and tho question is whether 
a succession certificate can be granted 
by the High Court under the provisions 
of the Succession Act (39 of 1925).' 

The Succession Certificate Act (7 of 
1889) has been repealed and its provi¬ 
sions have been incorporated in Part 10, 
Succession Act. In the Succession Cor- 
tificate Act, “District Court" was de- 
fined as meaning a Court presided over 
by a District Judge, and as the provi¬ 
sions of that Act referred to a District 
Court, no applications were made to 
the High Court for grant of succession 
certificates as that Act in terms gave 
power only to District Courts to grant 
succession certificates. 
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Thera is uo cletinibioa of “ ihistricb 
Court” in fcbo Succossion Acb, and \y 0 
■lava to fall i)ac!v' on tho rl 06 nifcion of 
” District -Judge'’ in the General Clauses 
Act (10 of 1.^97). S. 3, sul)-Cl. 10, 
General Clauses Acb, de 6 nes " Discricb 
Judge” as the Judge of a principal 
civil Court of original jurisdiction, bub 
shall nob include a High Court in the 
exercise of its ordinary or extraordinary 
original civil jurisdiction. 

Part 9, Succession Act, deals with the 
grant of probate and letters of admi¬ 
nistration, and Chap. I, commencing 
with S. 2G4 deals with the practice in 
granting and revoking probates and 
letters of administration, and Ss. 2G4 
to J02, in Chap. 4 refer only to the 
District Judge as tho Judge who is to 
grant probate or letters of administra¬ 
tion, and there is no power given to the 
High Court as such in this chapter. 
S, 2G4 refers to the District Judge as 
having jurisdiction in granting and re¬ 
voking Probates and letters of admin¬ 
istration and the otlior sections also 
refer to District Judge. 

Section JOO gives concurrent jurisdic¬ 
tion to the High Court. But concur¬ 
rent jurisdiction can only give the High 
Court power in such cases where the 
District Judge would have had the 
power, It does not confer any inde¬ 
pendent jurisdiction on the High Court. 
S. 300 says that: 

‘the High Court shall have coocurcent 
jurisdiction with tho District Judge in the 
exercise of all the powers hereby conferred 
upon the District Judge.” 

In dealing therefore with the de&ni- 
tion of District Judge 1 think the same 
interpretation should be given to the 
words “District'Judge,” in Ohap. 4, 
which refers to the grant of Probates 
and letters of administration, as in 
Part 10 which gives the District Judge 
jurisdiction to grant succession certi¬ 
ficates. It seems bo me that if the de¬ 
finition of District Judge " excludes 
the High Court altogether, the High 
Court cannot grant probate or letters of 
administration under the Succession 
Acb. 

Clause 34, Letters Patent which 
gives the High Court jurisdiction in 
testamentary and intestate matters runs 
as follows: 

(His liordship quoted the clause). 
Thedefimbion of District Judge " 


as given in the General Clauses Act 
means a Judge of a principal civil Court 
of original jurisdiction, and this would 
apply to the High Court but with a 
proviso, and the proviso is that it shall 
nob include a High Court in the exer¬ 
cise of its ordinary or extraordinary 
original civil jurisdiction. 


Ordinary and extraordinary original 
civil jurisdiction of the High Court 
is dealt with in Cls. 11 and 21, 
Letters Patent. The heading is “Civil 
■Jurisdiction of the High Court," and 
Cls. 11 to 21 deal with ordinary ori¬ 
ginal civil jurisdiction, extraordinary 
original civil jurisdiction and insol¬ 
vency jurisdiction. Cls. 22 to 30 deal 
with criminal jurisdiction. Cl. 31'deals 
with the exercise of jurisdiction out- 
side the ordinary place where the High 
Court sits. Clauses 32 and 33 deal with 


Admiralty and 'Vice-Admiralty jurisdic- 
tiou. Section 34 deals with testa¬ 
mentary and intestate jurisdiction. 

It is argued by Mr. Tirunarayana 
Chariar that, under the Letters Patent, 
the High Court in the exercise of ordi¬ 
nary -original civil jurisdiction only 
means the High Court exercising juris, 
diction conferred by Cls. 11 to 21, 
Letters Patent, and cannot refer to any 
other civil jurisdiction (for example, 
granting probate) and that except when 
the High Court is exercising ordinary 
original jurisdiction conferred by 
Cls. 11 to 21, when the word ‘District 
Judge” is used, it must be taken to in¬ 
clude the High Court when it exeicisea 
original civil jurisdiction in 
such as granting probate, etc. 

I think there is a distinction between 
the original jurisdiction of the 
Court and the ordinary original ciyill 
jurisdiction of the High Court. AH 
applications to the High Court are 
either civil or criminal. They are ori¬ 
ginal civil when matters oome for the 
first time to the High Court, and they 
are appellate civil when they conie in 
the form of appeals. The granting of 
probates or succession certificates will 
come within the original civil jurisdic¬ 
tion, but it would nob come under 
ordinary original civil jurisdiction, 
which, by the Letters Patent, seems t<^ 
be confined to suits and matters under 
Cls, 12 to 21, which refer to the exercise 
by the High Court of its ordinary on* 
glnal civil jurisdiction. 
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la In the matter of Candafi Narrondas 
Navivahu v. C. .4. Turner (1) the Privy 
Council considered the various jurisdic¬ 
tions conferred on the High Court by 
the Tjebbers Patent and held that the 
insolvency jurisdiction was part of the 
original civil jurisdiction having re¬ 
gard to the grouping of the clauses in 
the Letters Patent. Their Lordships at 
p. 532 refer to Cls. 11 to 18 as a group 
of clauses headed "Civil Jurisdiction of 
the High Court’’ and they deal with 
this as one group. 

Their Lordships observed: 

“Sections 11 to 18 are a group of clauses 
headed Civil Jurisdiction of the High Court. " 
Sections 11 and 12 describe the local 
limits of the ordinary original civil 
jurisdiction which is Slid to extend to 
all kinds of suits within those limits 
except small ‘ cause suits. Section 13 
gives to the High Court power to re¬ 
move, and to try as a Court of extra¬ 
ordinary original jurisdiction any suits 
falling within the jurisdiction of any 
Court subject to its superintendence, 
when it shall think proper, either on 
agreement of the parties, or for the pur¬ 
poses of justice. Sections 15 and 16 
confer appellate jurisdiction. Sec¬ 
tion 17 confers authority over infants, 
idiots and lunatics. Section 18 ordains 
that the Court for relief of insdvent 
debtors shall be held before one of tho 
Judges of the High Court, and that the 
High Court and any such Judge shall 
have such powers as are constituted by 
the laws relating to insolvent debtors in 
India. 

I think this case supports the view 
that for the purpose of determining the 
meaning of the words ordinary oi 
extraordinary original civil jurisdic¬ 
tion” in S. 3, Cl. 15, General Clauses 
Act, all that is excluded is the High 
Court acting under Cls. 11 and 18, 
Letters Patent, and that the High Court 
exercising any other original jurisdic¬ 
tion would fall within the definition of 
District Judge. 

There is no reason why the High 
Court cannot grant succession certificates 
in cases where it could be granted out- 
side Madras. Part 10_ of the Sue- 
cession Act, gives the limitation under 
which it could be granted. It cannot be 
granted where the law requires probate 
or letters of administratiou to be pro* 

(1) [1885] 13 Bom. 520=16 I. A. 156 (P. C.). 
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duced, and there is no question of an\ 
evasion of stamp duty, There is no rea¬ 
son wliy there should lie a facility fc; 
persons outside Madras in respect cf 
collections of small debts and securifcie?. 
such facility being denied to these in 
Madras. 

The Succession Act codifies the whoh 
law on tho subject, and repeals the Suc¬ 
cession Certificate Act, and the oralssior. 
in the Succession Act of tho definition of 
"District Court” given in the Succes¬ 
sion Certificate Act is 1 think a matter 
which deserves notice in construing the 
definition ef "District Judge." As 1 said 
before the District Court is the Court 
which is referred to in the granting of 
probates and letters of administration 
and it cannot be contended that the 
words ‘‘District Court” in those sections 
exclude the High Court. 

I may state that in the Probate and 
Administration Act, '1881, ‘‘District 
Judge” is defined as meaning the Judge 
of a principal civil Court of original 
jurisdiction which obviously took in 
the High Court. But the Probate and 
Administration Act has been repeal¬ 
ed by the Succession Act 1925 and 
the definition is omitted. So far as 
the succession certificate is concerned it 
partakes of the nature of a limited grant. 
Various forms of limited grants have 
fallen under the jurisdiction of Courts 
dealing with intestate matters in 
England (Tristram and Ccobe, p. 224). 
and I can see no difficulty in the High 
Court granting succession certificates 
under its general jurisdiction as regards 
matters falling within its intestate 
jurisdiction, unless wherever compel¬ 
led by the definition of the words 
‘‘District Judge” in the General Clauses 
Act to hold that the High Court has no 
jurisdiction. 

For the reasons given by me I am ofi 
opinion that, having regard to the 
Succession Act 1925, which has re¬ 
pealed both the Probate and Ad-, 
ministration Act and the Succession 
Certificate Act, and incorporated the 
provisions of these Acts in the body, 
of the Succession Act and has omit-: 
ted to define the words "District' 
Judge,” leaving us to fall back on the 
definition of " ‘‘District Judge” in the 
General Clauses Act, the High Court is 
a "District Court” when it does not 
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exercise its ordinary or extraordinary 
civil jurisdiefciou conferred by Cl9. 11 to 
1'^, Retters Patent. 

As tba matter is one of considerable 
importance, and is opposed by the Col¬ 
lector, and as sevoral applications are 
likely to be died for the grant of suc¬ 
cession certifleatos, I think it is desir- 
able that the question should bo settled 
by a Bench. 

Judgment.—Having regard to the 
amendment cf the Act, wo consider that 
this petition is now maintainable in 
this Court and order the case to be 
posted before the learned Judge in 
Chambers. 

P.R,S./k,N. Order accordingly. 

A. I. R. 1930 Madras 782 

Ramesam, J. 

S. P. K. M. Muruga Komr and Co,— 
Petitioner. 

V. 

Official Receiver, Madura and others 
—Respondents. 

Civil Revn. Petn. No. 1737 of 1929, 
Decided on 18th March 1930, fronj order 
of Dist. Judge, Madura, D/-10th Sep¬ 
tember 1929. 

(a) Provincial Insolvency Act, S. 53 — 
.Adjudication dates back to the date of 
presentation of petition in proper Court. 

The adjudication dates back to the date of 
petition whiob means the date of presentation 
of petition in the proper Court and not in the 
wrong Court: (1917) M.W.N, 103, Appr., Revell 
V. Bhae, (1874) B Common Plem 533 ; R^nsford 
V. MauU, 8 Common Pleas 672 and other 
English cases Distinguished : A.l.R. 1923 iah* 
425. not Appl. [P 783 0 1] 

(b) Provincial Insolvency Act, S. 4 — 
Scope. 

The powers given under S. 4 are dlscre- 
'tionary. It is a very wide seotion and unless 
‘tbe Courts feel compelled by the facts of the 
.case to embark upon enquiry they are not 
bound to do so : A, I. R. 1929 All. 105, Ref. 

[P 784 0 2] 

5. Rajah Iyer and S. Nataraja Nadar 
—for Petitioner. 

Advocate-General and 2*. S. Krishna* 
■murthi Iyer—lot Respondents. 

Judgment.— The facts of this revU 
■dion petition are as follows : Two per¬ 
sons (father and son) applied to the 
District Court of Ramnad to be adjudi- 
•4:ated insolvents. The petition was pre¬ 
sented on 15th Jane 1927. It was 
-transferred to the Sub-Court of Ramnad 
.ODl7thJane 1927. It was posted for 
enquiry on 8th October 1927. On that 
.day objections seem to have been taken 
<hy some creditors that that Court had 


no jurisdiction. Then the Court passed 
the following order : 

“It is pid to-day that this Court baa no 
jurisdiction. Petitioners to answer by 27th 
January 1927.’’ ^ 

On the latter date the petitioners’ 
vakil accepted the contention that that 
Court had no jurisdiction and requested 
the Court to return the petition for 
presentation to the proper Court. Tba 
Court accordingly passed an order re- 
turning the petition. The petition was 
immediately presented on the same day 
to the District Court of Madura. The 
original petition contained allegations 
that the petitioners lived at Palayam- 
patti within the jurisdiction of the 
Ramnad District Court. It must be 
taken that when objection was taken to 
the jurisdiction of the Court this fact 
was denied. It must also be taken that 
when the petitioners accepted the con¬ 
tention and took back tbe petition they 
conceded that they were not living at 
Palayampatti on the date of the peti¬ 
tion. Accordingly they corrected the 
petition making an allegation that they 
were then residing in Madura town 
within the jurisdiction of that Court. 
This means that the petitioners did not 
care to take upon themselves the burden 
of proving that they lived at Palayam¬ 
patti on 15th June 1927 when the peti¬ 
tion was first presented to the Ramnad 
Court, In the Sub-Court of Madura, 
the Official Receiver made an applio*' 

tion questioning-tbe genuineness of a 
mortgage bond executed on 12th October 
1925 in favour of the respondents there¬ 
in and inviting a decision on that mat¬ 
ter. If the date of presentation to the 
Madura Court is taken as the date of 
presentation of the insolvency petition 
then the date of mortgage is mor^ 
two years before the date of filing the 
petition. On this ground both the lower 
Courts held that this is not a matter 
which could be considered under 8.53 
Prov. Insol. Act. The petitioner also 
wanted the matter to be gone into 
under S. 4, Prov. Insol. Acte if Qot 
under S. 53. The Subordinate ^ Judge 
refused to do so on grounds which are 
not very clear. On appeal the District 
Judge, while conceding that the matter 
may be enquired into under S. 4, P^^* 
Insol. Act, observed that the power 
was discretionary and he was of opin¬ 
ion that the Subordinate Judge wee 
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right; in referring the petitioner to a 
regular suit. This revision petition is 
-filed against the order of the District 
Judge. 

The first point argued by the learned 
advocate for the petitioner is that the 
date of presentation of the petition in 
the Bananad Court must be considered 
-to be the date of the petition. It has 
'been held in Mohammad Maraikkar v, 
'The Official Beceiver, Tinnevellij (l), 
-that the date of presentation for our 
present purposes must be the date of 
jiresentation in the proper Court and 
not in the wrong Court. The adjudica- 
'tion dates back to the date of presenta¬ 
tion which means the date of presenta¬ 
tion to the proper Court. Mr. Eajah 
Ayyar addressed tome lengthy argu¬ 
ments against this view. His arguments 
■are practically to the effect that the 
•decision must be considered erroneous. 
He referred to a number of English 
•decisions showing in some cases that 
ladjudication may be made by a Court 
-which may turn out to be not a proper 
Court. The first is Revell v. Blake (2). 
'That was a decision under the Bank¬ 
ruptcy Act, 1869. The provisions of 
-that Act as to jurisdiction are somewhat 
rpeculiar. Under S. 59 of that Act if 
A person either resides or carries on 
business within the London Bank- 
(Tuptcy District “the Court” shall mean 
■for the purpose of the Act, the Court 
.of Bankruptcy in London ; but if he 
..does not either reside or carry on busi¬ 
ness within the London Bankruptcy 
District, ‘the Court’ shall mean the 
•county Court of the district within 
■which he resides or carries on business. 
The effect of this provision is that if a 
rperson resides in a county but carries 
K)n business in London then the London 
Dankiuptoy Court is the proper Court 
And not the county Court though he 
presides there. Similarly if a person 
•jesides in London, but carries on busi¬ 
ness iu the county, then also the 
Loudon Court is the proper Court. 
The jurisdiction of the London Court is 
excluded only when a person does not 
either reside in London or carry on 
business. The scheme of this Act is 
idifferent from the sch eme of our Act. 

(1) [1917] 1 M. W. N. 103 = 36 I. C. 828=5 
M. L. W. 123. 

49) [1874] 8 0. P. 533=42 L. J. C. P. 165=22 
W. B. 96=29 L. T. 67. 


In that case there was a petition stating 
that the debtor did not reside or carry 
on business within the London Bank¬ 
ruptcy District and it was presented in 
the county Court of the district in 
which the debtor resided. The debtor 
did not appear to oppose the petition 
with the result that the county Court 
made the adjudication. Later on, be¬ 
fore the Court of Common Pleas, there 
was a question between the trustee in 
bankruptcy and a person who had taken 
out execution through the Sheriff by a 
writ of/j fa. It was then contended 
that the order of adjudication by 
the county Court was not proper 
as it appeared that the bankrupt 
was carrying on business in London. It* 
was held that the adjudication was 
right. In this case on the facta of the 
petition the adjudication was perfectly 
proper. If, as a matter of fact, the 
facts on which it was based were in¬ 
correct any person interested might 
have taken an appeal. Nobody did so. 
The proceedings before the county Court 
were collateral proceedings. 1 do not 
see how this case helps the petitioner. 
In the same volume there is another 
case at p. 672, Bansford v. Maule (3). 
Here a petition was filed before the 
county Court of Peterborough. On ac¬ 
count of some misrepresentation by the 
Begistrar the petition was taken and 
filed on a later date, namely the 14th 
October, the original date being the 
12th. Meanwhile the Sheriff took out 
a writ of fi fa. It was held that the 
first date was the correct date and that 
the petition was taken back only by the 
Eegistrar's mistake and that the peti¬ 
tioner never abandoned the idea of filing 
it in the original Court. 

In the case before me, the facts are 
different. The petitioners practically 
admitted that they could not proceed 
in the Eamnad Court and presented it 
in the Madura Court. Then two other 
oases Ex-parte May In re, Brightmore 
(4) and In re, French Ex-parte French 
(6) are cited. Both these cases turned 
upon the construction of Ss. 95 and 97, 
Bankruptcy Act, 1883. Here again I 
observe that the scheme of the Act was 

(3) [1874] 8 G. P. 672=42 L. J. C. P. 231=21 

W. R. 740. 

(4) [1885] 14 Q. B. D. 87=1 Morrell 263=33 

W. B. 598=51 L. T. 710. 

(5) [1890] 24 Q. B. D. 68=38 W. R. 62=62 

L. T. 93. 
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T.to scheme of the Act is that the 
CoL!ts in FiOfilandhave concurrent juris¬ 
diction. We have nothing of the sort 
here, Then another group o( cases were 
cited. Those are Ex-Parte Viliars In 
rc, :loners (6), a decision on the Act of 
1869; Fawcrtt v. Fcarne (7) which was 
a decision on 2 and 3 Vic. Ch. 29: In re, 
Eeis — Ei'-j'arte Clough (8), a decision on 
the .tcS of 1883, Edwards v. Gabriel (9), 
a decision on the Act of lSi9. All 
the^e c.ases are reviewed in Williams on 
Insolvency at p, 211. According to 
these decisions the adjudication dates 
back not to the filing of the petition 
but to the commencement of the act of 
bankruptcy and the question arises, 
what is meant by the commencement of 
the Act of bankruptcy. The scheme of 
our Act is different. I do nob see how 
these cases can help the petitioner. It 
is said the jurisdiction does nob depend 
on the will of the petitioner; for in- 
stance he cannot withdraw the petition 
withrut leave of Court vide S. 14. It 
may be that a petition presented pro- 
perly cannot be withdrawn and' the 
petitioner has no further control over it. 
But when the opposite party objects 
that it is filed in a wrong Court the 
opposite party plays into the peti- 
tioner’s hands and they make it possible 
for the petitioner to say that he will 
take it back and file it in the proper 
Court. I do not see how anybody can 
question this. In the present case it 
is not suggested that while some cre¬ 
ditors objected to the petition being 
presented to the Bamnad Court on the 
ground of want of jurisdiction other 
creditors insisted on its going on in the 
Bamnad Court. If they had done so 
the Court would have gone into the 
matter. But on the events that hap¬ 
pened everybody allowed the petitioner 
to take back his petition. The learned 
advocate for the petitioner has argued 

(6) [1822] 9 Ch. 432=43 L. J. B. K. 76=22 
W. R. 00:1=98 L. T. 348. 

(7) [1844] C Q. E. 20=18 I,. J. Q. B. 300=8 
Jur. 646. 

(8) [1904] 1 K. B. 451. 

<9) [1862] 31 L. J. Ex. U3. 
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that just as it is impossible for partie® 
to confer jurisdiction upon a Court by 
consent when there is no'jurisdicbion, 
similarly the parties cannot by consent 
taka away from it the jurisdiction of a 
Court where it exists. I think that the 
proposition is too broadly stated. If 
one party objects to the jurisdiction 
and another party agrees to the objeo- 
tion practically it is in the power of the 
parties to get away from its jurisdiction. 
The case in Eidri Prasad v. K. B. 
Khosala (10), where it was held that 
agreements that disputes should be set- 
tied in particular Courts and not in 
other Courts are unenforceable, does not 
help the petitioner. 

I am of opinion that the lower Courts; 
are right in holding that the date of 
petition means the date of presentation 
of petition in the proper Court. In thisj 
case on the events that happened andi 
the objection of seme creditors and the] 
concession of the petitioners debtors we 
must take it that the proper Court was 
the Madura Court and not the Ramnad 
Court. 

The next point argued by the learned 
advocate is that even if S, 53, Prov. 
Insol. Act, does not apply, an enquiry 
can be made under S. 4 of the Act, and 
that the lower Court is wrong in refus¬ 
ing the enquiry. The decision in Anwar 
Khan v. Muhammad Khan (11) is relied 
on in support of this position. While 
saying nothing about this Foil Bench 
judgment which is a judgment of^ a 
majority of two Judges against one dis¬ 
senting Judge, assuming that the Courts 
have jurisdiction to make an enquiryj 
under S. 4 of the Act, it seems to me^ 
that the District Judge was 
saying that the powers given under S. 4| 
are discretionary. It is a very wide 
section, and, unless the Courts feel com¬ 
pelled by the facts of the case to embark 
upon such enquiry, I do not see .why 
they are bound to do so. Whatever the 
Subordinate Judge might have done m 
this case the District Judge bas exer¬ 
cised his discretion in thinking thatthia- 
oase should be referred to a regular WJ*. 
On these grounds I think that the Dis¬ 
trict Judge’s order is right and the peti-- 
tioD is dismissed with costs. 

P.R.S./s.N. Bevisio n dismissed’ 

(10) A. I. R. 1923 L^h. 425=75 I. C. 59a . 

(11) A. I. R. 1929 All. 105=113 I. 0. 8195=8*- 
All. 550 (F. B.). 
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A.I.R. 1930 Madras 785 (1) 

Jackson, J. 

Kolandamami Pillai —Petitioner. 

V. 

Bajaratna Jl/wdaZiar—Respondent. 

Criminal Eevn. No, 72 of 1929 and 
Criminal Revn. Petn, No. 58 of 1929, 
Decided on. 17th October 1929, against 
order of Town Sub-Magistrate, Tricbi- 
nopoly in Criminal Case No. 585 of 1923. 

Criminal P. C., S. 403—Judgment-debtor 
escaping from Amin who had arrested him 
— Decree-holder complaining but accused 
acquitted—This acquittal is an effective 
bar against subsequent complaint by Amin. 

A judgmont'debbor escaped from the Amin 
who bad arrested him. The decree-holder 
then lodged a complaint against him but he 
was acquitted. Thereupon the Amin lodged 
another complaint. 

Held: that the iudgment-debtor’s acquittal 
in the decroe*holder’s complaint is an effective 
bar against the subsequent complaint by the 
Amin under S. 403: 1928 So»». 143 and 

36 3/a(i. 308, R</. [P 785 0 2] 

K. S. Jayarama Ayyar for S. R. Dik- 
shit—ior Petitioner. 

C. S. SwamUathan for A. V. Nara- 
yanaswami Ayyar —for Respondent. 

K. Venkataraghavachari — for the 
Crown. 

Order.—The order of the Town Sub- 
Magistrate has no merits. A judgment- 
debtor escaped in the night from the 
Amin who had arrested him and the 
Subordinate Judge ordered the Amin to 
prosecute. There is no question here 
of sanction; the Amin could have pro¬ 
secuted without reference to the Subor¬ 
dinate Judge and the Subordinate Judge 
simply passed the order departmentally 
to give the Amin a chance of rehabili¬ 
tating his character. Meanwhile the 
decree-holder complained. When his 
case came up for trial the Court held 
that his complaint was incompetent and 
acquitted the accused. He was no 
doubt acquitted owing to the Sub- 
Magistrate's total misunderstanding of 
an Allahabad case which is not in Indian 
Law Reports. That case merely laid 
down that if a civil Court wishes to 
complain, the Munsif must lodge a com¬ 
plaint or get one lodged and cannot 
merely send a report. The case adds 
nothing to S. 190, Criminal P, C. But 
none the less be was acquitted. 

Then the Amin lodged his complaint 
and the accused pleaded autrefois acquit 

under B. 403, Criminal P. C. The 
Magistrate refused to entertain the plea 

1930 M/99 & 100 


because in Emperor v. Amboji Dhakya 
(l) it has boon held that a Court con¬ 
fronted with a complaint which requires 
sanction under law and is not sanctioned 
is a Court not competent to try the case 
as contemplated in S. 403, Criminal 
P. C. This ruling differs in terms from 
III re, Ganapnthi Bhattu (2), and it is 
amazing that the Sub-Magistrate should 
have gone for bis law to Bombay. It 
is not necessary to discuss here which 
is the more correct ruling, because 
neither has any bearing upon the pre¬ 
sent case, and anyhow the Magistrate 
was bound by the Madras ruling which 
he will be well advised to take as a safe 
guide. In the present case the deci'ee- 
holder or any other person residing in 
India was competent to complain, the 
Court was competent to try, and the 
acquittal is an elective bar under 
S. 403, Criminal P. C. The petition is 
allowed and the order is cancelled. 

P.R.S./S.N. Revision allowed. 

(1) A. I. R. 1928 Bora. 143=52 Bom. 257. 

(2) [1913] 36 Mad. 303=24 M. L. J. 463=19 
1.0. 310=14 Cr. L. J. 214. 
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Ramesam AND Cornish, JJ, 

J. A. Sankara Raju —Applicant—Ap 
pellant. 

V. 


Kuppammal and oi/icrs—Respondents, 

Original Suits Appeals Nos. 75 and 79 
of 1929, Decided on 16th October 1929, 
from orders of Waller, J., D/- 9bh Sep¬ 
tember and 5th August 1929 respectively, 
in Applications Nos. 1120 and 444 of 
1929. 

(a) Presidency Towns Insolvency Act* 
Sch. 2, Art. 18—Art. 18 empowers Court to 
consider validity of sale. 


The power under Art, 18, Sch. 2, involves also 
Id power to consider validity of sale and, if 
roper case is made out, not to confirm sales. 

formal order of confirmation may not be 
Bcessary. If a proper case is made out for 
itting aside the sale, the insolvency Court 
ould have such power. If there is no reason 
set aside, it merely confirms the sale: A.I.B. 

Af\ liA Dt./ fp 7fW O 


All 


(b) Presidency Towns Insolvency Act, 
Sch. 2, Art. 18—Insolvency Court has juris¬ 
diction to order delivery to auction-pur¬ 


chaser. 

An insolvency Court has jurisdiction to order 
delivery of possession under the Insolvency 
Act where all the parties concerned have sub¬ 
mitted to the Court’s jurisdiction, and co¬ 
operated in procuring the order for sale of 
mortgaged premises. [P 787 0 1] 
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A. K. Ramachan'Jra luer —for Appel¬ 
lant. 

V. Varadaraja Mudaly —for Respon¬ 
dents. 

Ramesim, J.—Tbe facts of this case 
are as follows: 

Ono Narayanaswami Naicker became 
an insolvf-nt. He was adjndicated on 
2 nc] July 1928. One of the crpflitors men¬ 
tioned in the schedule was Kuppammal. 
She was described as a mortgagee by 
deposit of title deeds. She applied on 
3rd October for sale of the secur^'d pro- 
perties under Art. IS, Sch 2, Presidency 
Towns Insolvency .\ct. Before ‘■er ap¬ 
plication came on for orders, there was 
a meeting of tbe creditors and a com¬ 
position scheme was settled according 
to which the creditors were to be paid 
Re. 0 3-9 in the rupee; and two guaran¬ 
tors, namely, Sankara Ram. brother-in- 
law of tlie inselvent, and Govindaraiulu 
Naicker, promised to 6nd Rs. 11,000 to 
make up the sum required for paying 
the creditors. They were to he given 
possession of the residuary assets of the 
insolvent and the beneht of the good¬ 
will and possession of the business pre¬ 
mises, namely, No. 134, Anni Pillai 
Street, and an iron safe. The first peti¬ 
tion, the application for sanction of 
the scheme and the application for 
sale, came on before Kumaraswami 
Sastri, J., for orders on 18th February. 
All the parties interested ia all the 
three petitions seem to have appeared 
before him and, so far as the scheme 
matter was concerned, handed over the 
memo of consent, and all the petitions 
were ordered in the following terms: 

“Order in terms within.” An order 
was drafted which purports to be 
an order disposing of all tbe three 
petitions and not merely tbe oomposi- 
tion scheme matter. If there was any 
mistake in so drafting one order for all 
tbe three petitions there would have 
immediately been an appeal. We have 
no doubt that • all the three matters 
were discussed outside tbe Court and 
were brought up before the learned 
Judge for being dealt with in one com¬ 
bined order. The mortgagee Kuppammal 
af'’erward8 advert sed the sale of the 
properties. The advertisement was dated 
lObh May and tbe sale was on 13th May, 
One of tbe guarantors wanted the pre¬ 
mises in Anna Pillai Street to be reser¬ 
ved to the last, but Kuppammal would 


not do it and the properties were sold. 

The purchasers filed an application for 
confirmation of the sale and for delivery 
of possession of the properties. 0. 8. 
A No. 75 is against the order on this 
petition. Waller, J., having conGrmed 
the sale ordered delivery. Another peti. 
tion was file! by Sankararaju, one of tbe 
guarantors, for vacating tbe order of 
Kumiraswami Sastri, J„ dated 18th 
February. Waller, J., refused to con¬ 
sider the order. 0. S. A. No. 79 is 
against this order. 

The power under Art. 18, Sch. 2 seems 
to involve also the power to consider 
validity of sale and, if proper easel’s 
made out, not to confirm sales. A formal 
order of confirmation may not be neces¬ 
sary. If a proper case is made oat for 
setting aside the sale, the insolTency 
Court would have such power. H there 
is DO reason to set aside, it merely con-| 
firms the sale. We have nothing to do' 
here with the provisions of the Civil 
Procedure Code confirming sales in exe¬ 
cution of decrees. The decision in 
Narain Das v. Bamaokandra (l), relied 
on by the learned advocate for the ap¬ 
pellant, has no bearing on a matter of 
this kind. In this case the ground on 
which the sale was sought to beset 
aside was that there was misrepresenta¬ 
tion and Sankararaju discovered some¬ 
time after the order of the learned 
Judge that Kuppammal was not a mort¬ 
gagee at all. We have seen his deposi¬ 
tion and we do not see any reason to 
differ from'the learned Judge. His 
tempt to show that the promissory note 
and the letter showing the deposit o 
title deeds were antedated does no 
even seem to have been hinted at in t e 
affidavit and the learned Judge decline 
to consider that portion of 
Whether it is recorded as a sale by the 
Court or as a sale by somebody 
rized by the Court, Arts. 18,19 and 2U 
imply jurisdiction of the Court to con¬ 
firm the sale and refuse to set it aside. 
The decision in Joge'nnnay v. 

Akhoy Kumar Das (2) relates to an *P' 
plication to the Registrar to euquire in o 
title. We have not got to do with a 
matter of that kind here. Tne decision 
of the learned Judge is right and thi 
appeal (0, S. A. No. 75 of 1929) is dl^ 


(1) A.I.R. 1926 All. 124=48 All. 203.. 

(2) [1913] 40 Oal. 140=18 I.O. 934. 
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missed with taxed costs of the pur¬ 
chasers. 

As regards 0. S. A. No. 79 of 1929 
the learned Judge was right in refusing 
to vacate the order as no grounds were 
made out. Se had jurisdiciiioQ to order 
delivery of possession, nob because of 
the provision in the Civil Procedure 
Code relating bo such delivery to an 
auction-purchaser, bub he could do so 
under the Insolvency Act as all the par¬ 
ties concerned have subncitted bo the 
Court’s jurisdiction, co-otierated in pro¬ 
curing the order for sale and ought not 
bo be allowed bo resist the purchaser’s 
attempt to get possession: see the judg¬ 
ment of Wallis, C. J., and Spencer, J., 
in 0. S. d. No. 6 of 1918. The appeal 
also must fail and be dismissed with 
taxed costs of Kuppammal. 

P.R.S./v.S. Appeal dismissed, 

A. 1. R. 1930 Madras 787 

Anantakrishna Atyar and 
Cornish, JJ. 

Anganna Reddi and others — Appel¬ 
lants. 

V. 

Subbaraya Chettiar and another —Res¬ 
pondents 

Appeal No. 84 of 1929, Decided'on lUh 
March 1930, from order of Disb. Jcdge, 
South Arcot, D/- 30bh November 1928. 

Civil P. C , S. 144 — Where decree at¬ 
tached and executed by attacbins! decree- 
holder i» reversed in appeal, re»titution pro- 
ceedinRt can be allowed againtt attaching 
decree-holder, who ie repre*enUtive of 
original decree hold-r even for purposes of 
restilution—Civil P C. S. 146 

Courts io exercifliog jiirisdictiou .under 
8 144 do BO by virtue of the equitable juris¬ 
diction to set right the iojuatice caused by the 
lower Courts passing erroneous deoreos and by 
allowing proceedings to be taken thefcnn4er. 
It is the duty of the-Oourt as fac-as possible to 
restore parties to the position in which they 
would have been bad not the erroneous orders 
been passed. [P 789 C l] 

The attaching decree holder is a represen* 
tative of /he original decree-holder even for the 
purposes of restitution proceedings which are 
only execution proceedings. Where therefore 
the decree attached by the attaching decree- 
holder bae been reversed in appeal, exeontion 
by way of restitution can be allowed to pro¬ 
ceed against him and he oan be ordered to 
restore the benedt reoeiv-sd by him «x’out!ng 

the decree: 37 I. C. 863 ; A. I, R. 1922 P. C, 
269- 51 I G 375 and A. I. R. 1922 Mnd. 228. 
Dial', 88 Mad 36. Ref, [P C 1] 

C. S. Venkatachari-’hr Appellants. 

K. P. Padmanabha Ptllai—lor Res¬ 
pondents. 

Judgment. -'This appeal raises a ques- 


bioQ relating to tlie construction of 
S. U4, Civil 1\ G. In 0. S. No. 1 of 
1924, on tho tilo of tlio District Court of 
South Arcot, Pbiiatliambi Dorai obtained 
a decree against Subbaraya Ghetti for 
money. Subbiraya Chebti had pre¬ 
ferred an appeal to the High Court 
against that decree. Pending appeal 
appeLant before us, Anganna Reddi, 
who had obtained a decree in 0. S. No. 
11 of 1921 on tho file of the Salem 
Court against Periathambi Dorai, had 
his lecrae transferred to the South Arcot 
Court and he attached tho decree which 
Pariathamhi Dorai hid obtained agiinst 
Subbaraya Chetti in 0. S. No. 1 of 1M24. 
In execution of the attached decree the 
appellant, namely the decree-holdar in 
0. S. No. ll of 1923, was able to realize 
a sum of R-i. 3,000. The result of Sub¬ 
baraya Chebti’s appeal to the High Court 
against the decree in 0. S. No. 1 of 
1924 was that the High Court reversed 
the judgment of the trial Court and 
reminded the suit for fresh disposal. 
The result of the fresh disposal by the 
trial Court was bhib Periathambi Dorai’a 
suit was dismissed. It is said that an 
appeal is pending in this Court against 
that decree dismissing the suit. In tba 
meantime Subbaraya Chetti, the iudg- 
ment-debtor on 0. S. No. 1 of 1924, ap¬ 
plied to the South Arcot Court for 
restitution against Anganna Reddi, the 
decree-holder in 0. S. No. 11 of 1923, 
who, as attaching decree-holder of the 
decree in 0. S No. 11 of 1923, had 
realized Rs. 3,000 from the defendant, 
Subbaraya Chetti. He alleged that the 

decree in 0. S. No. I of-1924 having 
been ultimately reversed and as things 
stand at present, he is entitled to have 
resbibubion under S. 144 of the Code. 
The plea of Anganna Reddi was that 
the right, if any, which Subbaraya 
Chetti had were only against Peria¬ 
thambi Dorai and not against Anganna 
Reddi. That oontenbion of Anganna 
Reddi having been overruled by the 
lower Court, the lower Courb allowed 
execution by way of restitution to pro¬ 
ceed against Anganna Reddi in respect 
of Rs. 3,000drawn by him, with interest. 
It is against that decision that Anganna 
has preferroi the present miscellaneous 
appeal. 

It was argued on behalf of the ap¬ 
pellant by his learned advocate that 
the judgment-debtor Subbaraya Chetti 
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was not) entitled to any relief as against 
him, and that Siibbaraya Chetti's relief 
should bo souglit by proceeding against 
Periatbambi Dorai. He argued that 
Anganna was not the decree-holder in 
0, S. No. 1 of 1924, nor an assignee of 
tho dccroo-holder, and consequently no 
I'ostitntioQ proceedings should be 
started as against him. In answer to 
that contentiion it was urged on behalf 
of the respondent that S. 144 read with 
0. 21, R. 53 (3) and 0. 22, R. 10 and also 
S. 146 of the Code entitled Subbaraya 
Cbetti to relief against the appellant. 
Now 0. 21, R 53 (3), indicates that 

“the bolder cf a decreo sought to bo executed 
by the abtachmont of another decree of tho 
nature specidod in sub*K. 1 shall be deemed 
to be the representative of tho holder of the 
attached decree and to bo entitled to execute 
such attached decree in any manner lawful 
for the holder thereof;*’ 

so that, this section speciGcally says 
that such attaching decree-holder shall 
he deemed to be the representative of 
the bolder of the attached decree and 
as such entitled to execute such attached 
decree. Turning now to 0. 22, R. 10, 
which is the section prescribing the 
procedure to be followed in cases of 
assignment before 6nal order in suits, 
Cl. 2, 0. 22, R. 10, provides as follows; 

"The attachment of a decree pending an 
appeal therefrom shall be deemed to be an in¬ 
terest entitling tbs person who procures such 
attachment to the benefit of 8ub*B. (1).’* 

Reading these two provisions of law 
together it is we think reasonably clear 
that the attaching decree-holder in 
these circumstances is the representa¬ 
tive of the original decree-holder for 
purposes of execution. Restitution 
proceedings are essentially proceedings 
in execution. If as representative of 
the original decree-holder, an attaching 
decree-holder is entitled to the benefit 
of execution provided for by the Code 
.he must also be liable, similarly, as the 
original decree-holder, to the burdens 
imposed upon snob decree-holder by the 
Code when the decree in execution of 
which proceedings were taken is subse¬ 
quently reversed on appeal. S. 146 is 
also relevant in this connexion. That 
section indicates that 
"save as otherwise-provided by this Qode or by 
any law for the time being la force, where 
any proceeding may be taken or application 
made by or against any person, then the pro* 
oeeding may be taken or the application may 
be made by or against any person claiming 
under him." 


Subbaraya Cbetti would undoubtedly 
be entitled to take out proceedings 
under S, 144 against Periatbambi Dorai, 
the original decree-holder. Under S.* 
146, as Anganua Reddi is the represen¬ 
tative of Periatbambi Dorai for par- 
poses of execution, Subbaraya Cbetti 
is entitled to take similar proceedings 
against Anganna Reddi. It was argued 
that there is a difference between tbs 
attachment of a decree and an assign¬ 
ment of a decree. No doubt it is so. 
An assignment of a decree will vest in 
the assignee all the rights of the origi¬ 
nal decree-holder, whereas in the case 
of an attaching decree-holder the sec¬ 
tion only makes him the representative 
of the original decree bolder to the 
extent necessary for the purpose of 
satisfying his decree. It is possible 
that the original decree which was 
attached was for an amount much 
larger than the amount of the decree for 
which that decree was attached. In the 
case of an assignment of a decree this 
Court has laid down in Govindappa v. 
Hanumantkappa (1) that an assignee 
decree-holder would be liable to be pro¬ 
ceeded against under S. 144 in case the 
original decree was reversed in appeal 
even though the assignee decree-holder 
was not a party to the final decree 
which reversed the lower Court’s decree. 

The learned Judges observed that it 
was open to the assignee decree-holder 
to make himself a party to the appeah 
and if he trusted the original deoree- 
holder to do the needful, he could not 
subsequently be heard to say that he 
was prejudiced by not himself • 
party on record in the appeal. Simi¬ 
larly, reading 0.21, R.53 with O.ii 
R. 10, it is reasonably clear that it was 

open to the attaching ‘decree-holder to 
make himself a party to the appeal and, 
not having made himself a party, he 
cannot be heard to complain that the 
original decree-holder on record did no 
Buffioieutly represent him. The case 
quoted by the appellant, namely, fiedar 
Nath v. Jai Berhama (2) and 
Berkma v. Eedar Nath Uarwari’ {o)$ * 
also Jatindra v. Sarat ChandrO' (4) are 
not cases where a person standing 
the position of a deorae-holder^ ^ 
fl) [X915] 39 Mad. 36=17 I. 0. 420. 

(2) [19173 37 I. C. 863. ^ ^ 

(8) A. I. R 1929 P. 0. 269=69 I. 0. 278-*» 
I. A. 851=2 Pat. 10(P.O.}. 

(4) [1919] 511.0. 875 
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ooeroive steps to have the properties of 
the judgment-debtor brought to sale 
by processes in execution. These were 
cases where money decree-holjlers find¬ 
ing moneys belonging to their judgment- 
debtor in Court proceeded to get at the 
same under S. 73 of the Code. The 
Courts held, that in the circumstances 
they could not be said to be decree- 
holders or representatives of decree- 
holders in the sense that the judgment- 
debtor would be entitled to proceed 
against them in case the orders were 
suhopquently reversed. On the other 
hand in Baja Bao v, Ananthanarayanan 
Oiietiy (5J, at p. 3ll 
the OlTiciating Chief Justice remarks as 
Jollows: 

“The decree-holder in that case was the pet* 
son responsible for wrongfully bringing the 
properties to sale. In the present case' refund 
is asked for from persons who had nothing to 
do with causing the auction sale, but merely 
profited by it in the way of rateable distribu¬ 
tion-under the orders of the Court. This dis- 
tinotioD seems to me to be of considerable im¬ 
portance in connexion with the exercise of 
extraordinary powers which are of a purely 
equitable and discretionary nature," 

I Courts, in exercising jurisdiction 
junder S. 144, do so by virtue of the 
Jequibable jurisdiction bo set right the 
linjusbice caused by the lower Courts 
passing erroneous decrees and by al¬ 
lowing proceedings to be taken there- 
lunder. In such cases it has been 
pointed out that it is the duty of the 
Court as far as possible bo restore par¬ 
ties bo the position in which they would 
have been, had nob the erroneous orders 
been passed. No doubt in its anxiety 
to work out justice a Court should not 
in the exercise of powers under S. 144 
work out injustice in particular cases. 
Having regard to the facts in the pre¬ 
sent case we are not in a position to 
say that the lower Court was not en¬ 
titled to pass orders directing the 
appellant to restore .the benefit that be 
received by executing the decree in 
0. 8. No. 1 of 1924 Bhe order passed 
by the lower Court is accordingly right 
and we dismiss the appeal with costs. 
The respondent will however be directed 
nob bo draw the money from the lower 
Court for a period of one month from 
this date. The stay petition is dis- 
missed. 

P.R.S./s.N. Appeal dismissed. 


A. I. R. 1930 Madras 789 

Anantakrisiina Ayyar, J. 

[SaripcHa) V nikatapathiraju and 
others —Plaintills—Appellants. 

v. 

(SaripcUa) Subharajii and anothe )— 
Defendants—Respondents. 

Second Appeal No. 1307 of 1926, De¬ 
cided on 28bh Novomber 1929, from 
decree of Sub-Judge, Amalapuram, in 
Appeal Suit No. 148 of 1924. 

Easements Act, S 41—Easements of neces¬ 
sity are extinguished when necessity crea¬ 
ting them ends—When once extinguished 
dominant owner cannot revive them by 
his acts—Of three consecutive plots, Ist 
and third being owned by one person 
who had right of way over middle plot 
—Third plot being purchased by another 
person who could pais to it without using 
2nd plot—He subsequently purchasing Ist 
plot—Way of necessity terminated when he 
purchased third plot and could not be 
revived by his purchase of Ist plot as well. 

In considering the questions of easements of 
necessity, conveuienco is not the tost, but 
absolute necessity. They end with the neces¬ 
sity creating them. A way of necessity there¬ 
fore is extinguished when the necessity termi¬ 
nates by tbe dominant owner acquiring ad¬ 
joining property through which ha can pass 
and repass to the old dominant tenement with¬ 
out reference to the servient tenement, and 
when once extinguished tbe dominant owner 
cannot revive it by any acts on his part. 

[P 790 0 2, P 794 0 2j 

Of three consecutive plots of laud the Ist 
and Srd were owned by parson who had a way 
of neoessity through tbe 2nd plot. The third 
plot WAS purchased by an ther person who 
could approach it through his own land with¬ 
out using the 2 Qd plot. The same purchaser 
afterwards purchased the Ist plot as well. 

Held, that the way of necessity was lost 
when the purchaser purchased the third plot 
and the same could not be revived by his put- 
ohvsa of the first plot: 33 A/f. 4fi7; 19 Bom. 
797; 4 C. L. J. 3'^7; }fr)lmes v. Goring, 2 Bing. 
76 and 60 I, C. 504, Rel. on.: 28 Mad, 495, noi 
Appr. tP 794 0 2] 

O. Lakshmanna—iov Appellanbs* 

P. Somasundaram —for Respondents. 

Judgment.—This second appeal rai¬ 
ses an inter 0 sbin.g question regarding an 
easement of necessity, and about the 
proper construction to be put on S. 41, 
Easements Act. The facts are nob now 
in dispute. The plaintiffs are the appel¬ 
lants. There were four brothers who 
formed the members- of an undivided 
Hindu family. About 40 years ago the 
four brothers effected a partition of the 
joint family properties. A plot of land 
with soma houses thereon was divided 
among the four brothers. On the north 
a public street ran east to west, and on 


(5) A. I. R. 1922 Mad. 228=67 I. 0. 359. 
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the south thero were cultivated fields 
belonging to strangers. The southern 
portion of the common land consisted 
of c:conut gar dens, the same was divi¬ 
ded into three, the western portion 
(B-3) fell to the share of the second 
brother, the middle portion C-3 fell to 
the share of the 3rd hroiber, and the 
easternmost portion (D 3) to the fourth 
brother, The remaining land was prac¬ 
tically divided into four portions. The 
westernmost A, A-1, and A-2, fell to the 
1 st biother’s share; the portion next 
east of that, B, B-1, and B 2, fell to the 
share of the 2nd brother; the jortion 
next east of that, C, C-l, and C-2, fell 
to the share of the 3rd brother; and 
the easternmost portion, D, D 1, and 
D-2, fell to the share of the fourth 
brother. B-2 and B-3 were allotted to 
the 2nd brother and access from B2 and 
B-3 could be secured only through C-3. 
It is admitted that there was an ease¬ 
ment of way of necessity from B.2 to 
B-3 through C 3. Some years later, the 
Ist brother purchased B-3 from the 2nd 
brother, and some years still later, B-2 
(with B and B-I) was also purchased by 
the 1st brother. The plaintiffs (the 
sons of the first brother) filed the suit 
against defendants (the sons of the 3rd 
brother) for a declaration that they are 
entitled to have a right of way from B2 
to B3 through C-3 as was used by the 
2nd brother when he was owner of B-2 
and B-3. The defendants denied the 
plaintiff’s right and urged that the right 
of way enjoyed by the second brother 
was extinguished aft- r B-3 was purchased 
by the first brother, since access to B-3 
could be bad from the first brother's 
plot A.2, and that the plaintiffs could 
not by their purchasing B-2 long after 
B-3, claim to have a revival of the right 
of way to pass from B-2 to B-3 through 
C-3, as now the plaintiffs could pass 
from B-2 to B-3 through their own 
land A-2. 

Both the lower Courts have dismissed 
the plaintiffs' suit, and the plaintiffs have 
preferred this second appeal. An ease¬ 
ment of necessity would arise only at the 
time of severance of tenements, when an 
easement is necessary for enjoying the 
transferred or the partitioned property: 

8 . l3, Basements Act, A right of way 
is not an apparent and continuous 
easement: see Illns. (b), S. 5, Basements 
Act. Ac easement of necessity could 


not be claimed unless the property divi- 
ded or transferred could not be enjoyed 
at all except when an easement is im¬ 
posed upon the other property: 

‘‘An easement of necessity is an easement 
witbont which a prop^'Tt? cannot be nsed at all 
and not one mfrely nectssary to the reasenabh 
eninyro^nt of the property: Bee Sukhdei y, 
Kedar Nath (1). 

As observed by Sir Arnold White 
Kt., C. J., and Davies, J., in Krishnama- 
rayav. Martaju{^): 

"If A has a means of access to bis property 
without going over land, A cannot claim 
a right of way over B s land under 8.18, Ease¬ 
ments Act, on the ground that it is the most 
coDveoieot meausof access.’* 

Their Lordships held that the “law 
under S 13 Cl. B, Easements Act is the 
same as the law in England.” Their 
Lordships were not prepared to agree 
with the suggestion made in Mpnici- 
pality of City of Poona v. Famfln hajo- 
raw (3), that the question of convenieocs 
was a matter for considf ration. In 
Durgamani Debya v. Awbica Charan 
Sarma (4), at p. 369 Maclean, C. J.* and 
Geidt, J., confirmed the judgment of 
jVIookerjee, J., holding that to constitute 
an easement of necessity an absolute 
necessity must be established. 

It is therelore necessary to bear in 

mind that in consi iering questions of 
easements of neressity convenience ifl 
pot the test but absolute necessity. In 
some English cases the reason why an 
easement of necessity is presumed to 
have been granted is stated to be 
this: Public policy rfquired that al 
available lands should he used and 
(fultivated. It could not be 
there be no access to the same. ® 
should bear this in mind, vben we 
approach the consideration of tbs qnes- 
tion that arises for decision m t i 
case. It is admitted that tbo secon 
brother had a right of way of necessi y 
to pass from B 2 toB.3 through tb® 
of the third brother C-3. 
mitted that B-3 was purchased 
second brother’s branch by the * 
who belong to the first branch. A 6e 
such purchase access to B-3 could 
had through A-2. There was 
sity to have access thiough C*3 ® 
passing from A-2 to B-3 after J’* 
purchased by the plaintiffs. Wbat^ 


(1) [1910] 83 AIL 467=91.0. 6:18. 


( 2 / 

( 8 ; 

(4) 


ri905 

1695 

1906; 


28 Mad. 495=15 M.L.J. 255. 
19 Bom. 797. 

4 0. Xi. X. 367. 
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tho effect of the plaintiffs' purchase of 
B-3 on tho right of way of necessity 
that existed for access between B 2 and 
B.3 through C-3 ? The plaintiffs con¬ 
tended that tho easement of necessity 
was in suspense, and they argued that 
after the plaintiffs’ purchase of B-2 also 
some years later, the old easement 
right of way of necessity to pass from 
B.3 to B.2 through 0-3, revived. I am 
unable to agree. Revival of easements 
is deilt with by S. 51, Eisements Act, 
and the present case would not come 
under that section. Suspension of ease¬ 
ments is dealt with by S. 49, and the 
present case would not come under that 
section either. C-3 the servient tene¬ 
ment has never passed bands from the 
third hro..hor’8 branch to the defendants, 
since they have continued to be owners 
of the same all along. The defendants 
argued that as soon as the ovvner of the 
dominant tenement acquired an adjoin- 
ing plot through which access to the 
several portions of the dominant tene¬ 
ment could be had, then, the old ease¬ 
ment of necessity became extioguisied. 
They relied on S. 41, Easements Act, 
which enacts that ‘an easement of ne¬ 
cessity is extinguished when the neces¬ 
sity comes to an end.” Illustration to 
S. 41 was also relied upon by the res¬ 
pondents. The learned advocate for the 
appellants argued that a right vesting 
in the dominant owner, such as a way 
of necessity, is a valuable right, and he 
could nod be said to have lost that 
right, simply because he spent his own 
money in purchasing some adjoining 
property. He argued that the servient 
owner could not take advantage of a 
purchase made by the dominant owner 
by using the dominant owner’s moneys. 
He also submitted that the right really 
appertains to the two plots of lauds B-2 
and B-3, aul as soon as the said plots 
became united in owuersbip under one 
pereon, the old right of way of necessity 
revived, and that the lower Courts were 
wrong in disposing of the question 
rather summarily without properly dis¬ 
cussing the same 

The learned advocate for the respon¬ 
dents urged that an easement of neces¬ 
sity is co-extensive with the necessity 
as it existed when the easement was 
imposed: S. 28, Easements Act, and 
that it became extinguished when the 

neoessity came to an end: S. 41. He 


alfo reliel on the decision in TIoh> c^ v. 
Gorinj (y). The Court there held that 
a way of necessity is limited hy the ne¬ 
cessity which created it, and ceases, if 
at any subsequent period the i arty en¬ 
titled to it can approach the jdace to 
which it led, by passing over his own 
land. Best, C. J., at p. 230 observed as 
follows: 

“But I had rathar take the case on the broad 
ground on which it has been arpuod, than ou 
this narrow ground. Tho plainliR complains 
that the defendant has trespasEod oo bis laud; 
thedofaudant insists that ho was ontitl'-d to 
pass over it in the enjoyment of a way of no- 
oessity; all the four ch'ses, he says, were ori¬ 
ginally his, and ho was then accustonaed to 
pass from the first unto tho fourth; he parted 
with the two io the middle and contends that 
it is still necessary for him to passthrough 
them. On behalf of the plaintiff it is asserted 
that this nactssity dots not exist; that at the 
time of Che trespass he might have passed from 
Cl-iSe 4 into bis own laud, Close (3 and thence 
ov-r bis own land into high roa or that at all 
events, and at *11 times, ho might have passed 
ou. cf 0 0 S 3 S, into Close 5. and so have av ided 
Close 2. tho locus in quo. My judgment will bo 
on tho Utter coiust; if the defendant could 
have pursued thit, and I am of opinion he 
could, ho is entitUd to no way of necessity. It 
has been contended that we are to lo'.k at the 
state of things at the time of the feoffmont, and 
that at tbtC time the defendant could not have 
passed into Close 5,b cause it was in tho occupa¬ 
tion of Mrs.Falconor; if so, the defendant ought 
to bavti shown in bor an ior-erest sufficient to 
exclude him; instead of that the case only 
states that she was io the oocupation of Close 5, 
a siatemoat consistent with a mere tenancy at 
will, which the dufondant might at any time 
have determined. It is clear tucreforo that be 
ought to have passed from Close 3 into Close 5, 
and if so bo could not-claim a way of necessity 
over Close 2.’* 

Od the part of the plaintiff the case 
has been put on its right ground. If I 
have four belds, and grant away two of 
them, over which i have been accus¬ 
tomed to pass, tbe law will presume 
that I reserve a right of way to those 
which 1 retain; but what right ? , the 
same as existed before ? No. The old 
right is extinguished, and the new way 
arises out of the necessity of the thing. 
The passage which has been cited from 
Serjt William’s note contains a com¬ 
plete answer to tbe argument on the 

part of tbe defendant: 

*^A of n^ceasity, wbon the nature of it le 

coDstderad, will be found to be nothing else 
than a way by grant;" 

but a grant of no more than the oircum- 
stances which raise the implication of 
necessity require should pass. If it 
we re otherwise this jpcoDvenience 
"(5) 2 Biog* ’^C=y Moore iG6. 
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might; follow, that; a parby might retain 

a way over 1,000 yards of another's land 

when by a subsequent purchase ha 

might roich his destination by passing 

over JOO yards of his own. A grant 

therefore 'arising out of the implication 

of necessity, cannot be carried farther 

than the necessity of the case requires. 

and this principle is consistent with all 

the cases which have been decided. It 

has been argued that the new grant 

operates as a prevention of the extin- 

guishment of the old right of way, but 

there is not a single case which bears 

out that proposition, or which does not 

imply the contrary. By the grant a 

new way is created, and that way is 

limited by necessity. Searjt. William 
says: 

Where a man having a close surrounded with 

close to another, the 
grantee shall have a way to the close over the 

w """ i°ci‘lent to the grant; for 

without It he cannot derive any benefit from 

audfp^A'^^* f? grants the land, 

and reserves the close to himself ” 

What way is it tha grantee shall 
have? Not the old, but a new way limi- 

J.. observed; 

clear tlTatwh authorities referred to, it is 
ft is J aZ 13 cuimod of necessity, 

ofchrtr answer to show that there is an¬ 

other w,y which the party mav use." 

Burrougb.J., added: 

Eisements, 7th Edn., 

"It V^ ^-3 follows; 
neeeLifcvftMW- that easements of 

wases the necessity 

the fcflVrr?/ thought sometimes that 

affL^ not 

opinion hafTlnf h°“ easement, but that 

was 5L«d not been supported. The question 

nolme<i y determined in the case of 

a wav of n. that i 

of tL nn ^ acquired at the time i 

particular land, yet if the ; 
SfchA? subsequently becomes possessed of 
other grounds over which he can pass the ^ 
necessity, and therefore tha reason,*^ for’ the I 

the right Itself also ceases; in support of this 

Wnnam/i “f* Searjt ^ 

vvujjams in the case of Pomfret v Ricraff ^ 

™ cited by Best, 0. J., where tLllllZt f 

fliuered will be found to be nothing else than i 
a way by grant; but added tha Judge, a grant t 

«i»^fb““” .‘’“f? which e 

raise the implication of the grant require.” t 

At p. 588, it is observed that: ° 

oo-extensive. and r 
cease, with the necessity; they arise by implied a 


n grant, and the right continues while the neoes- 
J sity lasts; the grant may in fact be regarded 
0 flfrythe continuance of the neces- 

f» nnJVhf tbe necessity comes to an 

g end the right of way is extinguished.” 
t Jt 13 true that during the argument in 
1 the case of Proctor v. Hodgson, Parke B 
r obsorved: * 

. ^ /-fauthority of Holmes v. 

J Gonno jo) is that, admitting a grant in general 
terms It may be construed to be a grant of a 
right of way as from time to time may be 
ti necessary; I should have thought it meant as 
. much a grant for ever as if expressly inserted 
in a deed, and it struck me at that time that 

the Court was wrong; but that is not the ones- 
tion now.” 

but this expression of opinion, coming 
oven from Parke, B, cannot be taken to 
I overrule t be case of Holmes v. Gojing (6), 

and the principles of law there estab* 
lisbed. 

In Gale on Easements, Edn. 10 
pp. 177 and 179, the question is discus¬ 
sed. The question of the duration oi 
the right has been discussed in several 
cases, and it has been bold to cease, 
when it is no longer, required in order 
to render the grant or, reservation effec¬ 
tual. Similarly in Halsbury’a Laws of 
England, Vol. 11, pp. 241 and 291, the 
quesbiou is discussed. In S. 487, it is 
stated that: 

An easoment of necessity is an easement 
which under particular oiroumstances the law 
creates by virtue of the doctrine of implied 
grant to moot the necessity of a particular case. 

It is an easement which is not merely neces¬ 
sary for the reasonable enjoyment of the domi¬ 
nant tenement but one without which that 
tenement oanoot be used at all. Saoh an ease¬ 
ment lasts only eo long as the necessity exists; 
for a grant arising out of the implication of 
the necessity oannnot be carried further than 
the necessity of the case requires. Quasl-ease- 

ments are rights analogons to easements, bat 

not in strictness easements, because some neces¬ 
sary element is wanting.” 

The question is discussed oonoisofy in 
S. 569 at p 291. Both the braoohes oi 
the appellant’s arguments are answetnd 
by S. 569. By acquiring an adjacent 
land the easement of necessity is extin¬ 
guished, and further the grantee oannot; 
by his own aot, by dealing with tbs 
acquired lands, subsequently reyivs the 
way of necessity. This is what is men-' 
tioned in S. 569: 

"There oan be no way of necessity nnless the 
necessity existed at the time of the grant of 
the dominant tenement, and inasmuch as the 
exigency of the case alone oalis it into oxis* 
tenoe, it oontinues only daring the sabsistenoe 
of the necessity; that is'to say, the grant whiob 
arises by implication of law is a grant of a 
right of way until such time the grantee ni»y 
acquire the power from some other sonroe ot 
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rdaohing tho quasi-dominant tenement without 
using the quasi-servient tenement. If the 
grantee has once acquired such a power, bo 
cannot by his own act in extinguishing the 
power revive the way of necessity." 

No doubt, ia Gale on Easements at 

p. 181, it is remarked that: 

"Holmes v. Goring i5) therefoce though never 
overruled, must bo looked upon as of doubtful 
authority." 

See also Halsbury’s laws of England, 
Vbl. 11, p. 291, foot-note F., where it is 
stated, that 

“in 10 Exchequer 824, at p. 623, Parke, B, and 
Aldetson, B., expressed the opinion that the 
decision in ilohjtrs V. Goring (^j) was probably 
wrong." 

In addition to the case of Holmes v. 
Goring (5), already quoted reference may 
also be made to Pearson v. (6), 

Phejisey v.Vioary {!), Proctor v. Hodtj’ 
son (8), Beginolds v. Edwards Willies (9). 
The law as t\o easements of necessity is 
the same in t hose parts of British India 
where the Easements Act is not in 
force: Mitchell on Easements p. 70. 
Having regard to the note of warning 
sounded in Gale on Easements and also 
in Halsbury's Laws of England, Vol. 11, 
as to the correctness of the decision in 
Holmes v. Goring (5), and not being 
aware of any 'subsequent English case 
where the English Courts have over¬ 
ruled that decision, I was anxious to 
ascertain whether there are any Indian 
decisions which have a direct bearing on 
the question now before me. My atten¬ 
tion was drawn to the following remark 
made by the Bombay High Court in the 
case reported in Municipality of City of 
Poona v. Vaman liajaram of Gholap (3), 
at p. 801, viz. 

“the oaae of Holmes v. Goring (5), shows that a 
way of necessity does not last longer than the 
necessity.” 

Bat the Court had not to consider 
present question in that case, and the 
remark was only obiter, I am aware 
that the suggestion made in that case 
whether the Courts in this country 
might recognize a way of necessity in 
case of extreme inconvenience falling 
short of actuil necessity has not been 
approved by the Midras High Court in 
the case already referred to: Krishnama- 
raya v. Marraju (2). But the observa¬ 
tion of the learned Judges of the Bombay 

(6) [1868] 3 701=1 N.R. 373=8 li.T. 

168=11 W.R. 471. 

16 M. & W. 484. ^ „ 

S) 10 B5x. 824=3 C.L.R. 75o=24 L.J, Ex. 

195. 

(9) 125 B.R. 1173. 


[I! 


High Court in of City of 

Poona V. Vaman Bajaram Gholap (3), 
at p. 801 that 

‘‘the caso of Holmes v, Goring (5), shows that a 
way of necessiby does not last looget tbaa the 
necessity** 

so far as it goes is in favour of the de¬ 
fendant's contention in the present case. 
A decision of the Calcutta High Court 
of Sir Asutosh Mookorjoe, Kt., Ag. 
C. J., and Sir Ernest Fletcher, Kt., J., 
reported in Abhoya Chandra Ghosh v. 
Raj Kumar Ghosh (10), was relied on 
by the learned advocate for the res¬ 
pondents. That seems to be a case 
more or less on the point. Their 
Lordships held that when the necessity 
for an easement of necessity terminates 
the easement also terminates; 

‘‘.\a easemeot of necessity is an easement 
which under particular circumstances the law 
creates by virtue of the doctrine of implied 
grant to meet the necessity of a particular case. 
It is an easement which is not merely necessary 
the reasonable enjoyment of the dominant 
tenement, but one without which that tene¬ 
ment cannot be used ai all. Such an ease¬ 
ment lasts only so long as the necessity exists, 
for a grant arising out of the impliontioii of 
necessity cannot be carried further than the 
neccssitv of the case requires. Reference may 
in this connexion, be made to tho decision of 
Holmes v. Goring (5) which is an authority for 
the proposition that an easement limited by 
the necessity which creates it, ceases if, at any 
subsequent period, the party entitled can ap- 
proich the place to which it led by passing 
over hie own land. The appellant, however, has 
argued that the correctness of this decision 
has been diubted in subsequent cases, and has 
invited us to bold that the view just mentioned 
is not well founded on principle. We are un¬ 
able to accept this contention as well founded." 

After referring to some other English 
cases their Lordships observed that 
Holmes v. Goring (5), had been doubted 
upon a point which does not touch 
the question in controversy, and that 
so far as the position contended for 
by the defendants was concerned the 
same was supported by the case 
of Holmes v. Goring (5), and that the 
said decision is correct law on this 
point even now. Justice Sbamsul Huda 
had held that that was the law, and on 
Letters Patent appeal his decision was 
conOrmed by Mookerjee and Fletcher, 
JJ. The arguments advanced by the 
learned advocate for the appellants in 
the present case were also the argu¬ 
ments advanced in the case reported in 
Abhoya Chandra Gliose v. Raj Kumar 
Ghose (lO). 


(10) [1921] CO I.C. 504, 
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No other rolevanb decision of any of 
the Tndiin High Courts has been 
brought to my notice. In Indian text¬ 
books on tho Law of Easements, also the 
same view has been adopted namoly 
that the right of way of necessity only 
arises when there is no other possible 
legal mode of ge-tting at the land, that 
the grant of a way of necessity which 
arises by implication of law is a grant 
of a right of way until such time as the 
grantee may acquire the power from 
^ome other source of reaching the quasi 
dominant tenement. In Peacock on 
Easem-^nts (Tagore Law L'^ctures Edn. 

i, p. 530). it is stated as follows: 

“An easemont of ue.-essity is extinguished 
hy blip'■ii« ippsirance of cho necsssiiy. Tois is 
almost aevident proposition and sn-vreely 
jipfids authority to support it. Holws v. 
f^oriii'j {'■>) shows that a way of neonssity is 
limit d by thp nectssity which ersttes iiand 
that if R'llis'<)ii-ntly to the a^quisitioa cf the 
easement it bioomes possible for the dominant 
owno' to re^ich tho stmo point by another way 
over bis own land the way of neoessity eeas-s. 
To the same effect is •>. 4l| Easement Act: see 
also Kitiar on tho Law of E isomonts. p. 87 
where the law is stated in similar terms.” 

In Dr, Scobas' Anglo Indian Code, 
Vol. 1, p, 919, the case of Holme.'} v. 
Goring (oj is cited under S. 41 of the Act. 
Illustration to.S. 41, also sunuorts this 
view. 

In a matter like this I was curious 
to know what Che American law on 
this point is. On referring to American 
Cyclopedia of Law and Procedure, Vol, 
16, p. 119-3,1 find the law in America 
is stattid to he as follows' 

A way of necessity ceases as soon as the 
necessity to use it o -ases. So if tho owner of a 
way of necessir.y acquires other propirty o' bis 
own over which he may piss, or if a public 
way is laid out which aSor Is acc* ss to bis pro* 
m ses, his right to tho way of neoessity ceases. 
But a mere revocable permission go use a way 

over the laud of another person will not extin¬ 
guish the right. This rule that the right 
ceases with necessity has no applioition to way 
acquired by express grant or by prescription ” 

Again at; p. 1223 the followiDg sGatu- 
menb occurs: 

“Where a way is claimed ns a way of neoes¬ 
sity, evidence is admissible for defendant to 
show the purchase of other land by pUintiff 
over which access to the public highway might 
be h kd.** 

At p. 1172, the position is emphasized 
that grant'” is the basis of existence of 
a ^way of necessity. 

“A way of neoessi'.y such as the law recog¬ 
nizes derives its origin from a gran’ or reser¬ 
vation and cannot exist white there was uever 
any unity of ownership of the alleged dominant 
and servient eetates, for no one can have a way 


of necfssity over the land of a stranger. Neces¬ 
sity alone without reference to any relations 
between the respective owners of the land is 
nob sufficient to create this right.” 

On the question of “Severance after 
Merger” the 1-iw is stated at p. 1190. 

‘The old easement is not revived by the 
sn-eraoce, yet if the necessity continues a new 
eas^m5ot will be granted by implication upon 
the same principle and under the game circam- 
Rt.inces that easements are granted by impli¬ 
cation upon the severance of an eetato orisi- 
Dally entire.” ® 

^ When an easement of necessity is ex¬ 
tinguished when the necessity comes to 
an end by the dominant owner acquiriog 
adjoining property thl'ough which he 
could pass and re-pass to the old domi¬ 
nant tenement without reference to the 
servient tenemeot, the same coaid not 
be revived by the dominaut owner sell¬ 
ing ‘portious of his property inclodiag 
the newly acquired property. 8. 13, 
Easements Act, would apply of its own 
force to such a case, if as a resalt of 
alienation or partition easements are 
found necessary. The case would then 
be creation of new easemeuts under S. 
1-3, and not revival of an easement of 
necessity once extinguished. 

Eor the foregoing reasons it seems to 
me that the contention of the appel¬ 
lants is unsustainable both on principle 
and on authority. The apparent 
anomaly, wbi’ob, tbelearned advocate fot 
the appellant submitted would be the 
result if his contention be overruled is 
not really so if the correct principle 
underlying the law of easements of 
necessity be properly appieciated and 
k'^pt in view. The law implies snch an 
easement in an exceptional case, and 
when the reason for the rule disappears 
the rule itself ceases to be appli<i*^^^* 
The result no doubt is that in 
cases where the dominant owner pur- 
ohases an adjacent property by paying 
for the same, he would unwittingly 
that the easement of necessity which 
existed over another item of property is 
no longer avilabie to him: see iUnstra- 
tion to 8. 4L of the Act. If it sbonla 
work hardship in some cases, justice 
would probably be done in most other 
cases. In any event the law on the 
point seems to be reasonably clear. I 
am therefore of opinion that the deoi- 
sioDS of thi lower Courts were right 
and the second appeal is accordingly 
dismissed with costs. 
p.a.s./s.N, Appeal dismissed. 
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Curgenven, J, 

Arumugha i'/adar—Petitioner. 

V, 

Vyyapuri Chetti —Respondent. 

Ci^il Rovn. Pebns, Nos, 1766 and 1767 
of 19S9, Decided on 30th April 1930, 
from order of Disb. Munsif, Mans* 
madura, D/- 14th December 1929. 

fa) Madra* Villa.-e Courts Acl—Procedure 
~Litieants in village Court* need not adopt 
procedure laid down in Civil P. C. 

The Civil P. C. rioes not apply to proceedings 
before vilhge Courts and we cannot expect 
litigants in such Courts to adopt the nrocedure 
whi'h'fc lays down. [P 795 C 1] 

(b) Madras Village Courts Act, S. 13 — 
Suits for darnai^es for breach of contract 
arc not triable by village Court. 

Suite for damages fur brenub nf contract are 
not included in suits triable by village Courts. 
They are difleront from “claims for money due 
on contract.” [P 79) 0 2] 

K. P, Panchapagesa Aiyar —for Peti¬ 
tioner. 

A. Venkatarayaliah and L. Venkata- 
nara^iah —for Respondent. 

Judgment.—Two suits (C. S. Nos. 6 
and 7 of 1929) for damages for breach 
of contract were filed io the panchayat 
Court of Tiruchuli against the petitioner 
in these two revision petitions. The 
plaintiff in Suit No. 6, corresponding 
here to C R. P. No. 1766 of 1929, ap¬ 
pears as respondent. The respondent 
to the other petition is absent. The 
contention of the petitioner is that the 
panchayat Court had no jurisdiction to 
try these suits, and upon this ground be 
presented petitions for transfer to the 
District Munsif of Manamadura under 
8 . 21, Village Courts Act. The learned 
District Munsif has dismissed the peti¬ 
tions and 1 am now asked to say that 
his decision on this question of juris¬ 
diction is incorrect. The respondent in 
0. K. P, No, 1766 of 1929 raises the 
point that this objection to jurisdiction 
'was not taken at the earliest possible 
moment, namely in the written state¬ 
ment, and 1 find that while the written 
statement to G. 8. No. 7 does contain 
such a protest, there is no correspond¬ 
ing plea in that to C. 8. No. 6. 1 do not 
think however that this is a very 
serious objection. The Civil Procedure 
Code does not apply to proceedings be¬ 
fore village Courts and we cannot ex¬ 
pect litigants in such Courts to adopt 
the procedure which it lays down. The 
objeotion was taken before the District 


Munsif as a ground for transfer, and 
must, I think, now be decided upon its 
merits. 

The question depends upon the con¬ 
struction to be placed upon the words 
“claims for money due on contract” 
which under S. 13 of the Act is one of 
the classes of suits cognizable by village 
Courts. The learned District Munsif is 
of opinion apparently that because the 
Act applies to a village Court this 
phrase may be read in fome vague or 
general manner. I am unable to follow 
him io this view or to agree that it is 
necessarily a nice distinction to distin¬ 
guish between suits for money due on 
contract and suits for damages due for 
breach of contract. Nor do I under¬ 
stand how he gains assistance from the 
terms of the provisos to S. 13. because 
those clearly relate to the exclusion of 
special cases to which the body of the 
section would apply in their general 
aspect. I think that suits for money 
due on a contract are of a clearly defin¬ 
able nature, as for instance a suit for 
the price of goods sold or for wages for 
labour p'-rformed. These a’e ordinarily 
suits of a simple character and for as¬ 
certained sums. The word “due” I 
think of itself rather connotes that the 
sum sued for must be ascertained, but 
if we look to tbe nature of a suit for 
damages for breach of contract it ap¬ 
pears to be of quite a diSerent class 
from a suit to enforce tbe payment of 
money due under a contract, and more¬ 
over it becomes extremely doubtful 
whether the legislature can have in¬ 
tended to invest the village Courts with 
power to try suits of this latter class. 
Such cases are often very difficult. The 
principles upon which damages should 
be awarded are not easily grasped 
except by trained lawyers and the dis¬ 
cretion as to tbe amount of damages to 
be awarded may vary within wide 
limits. I think therefore not only upon 
the grammatical construction of the 
section, but upon general considerations 
of this latter kind, it cannot have been 
tbe intention to include such suits as 
triable by a village Court. 

I must accordingly allow those peti¬ 
tions, set aside tbe orders of the District 
Munsif and direct him to transfer the 
two suits, 0. S. Nos. 6 and 7 of 1929, on 
the file of tbe Tiruchuli panchayat 
Court, to the file of his Court. The 
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petitioner will get his costs in both the 
petitions in the two Courts. 

r.P.s./s.N, Order set aside. 
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Anaxtakrisiina Ayyar, J. 

Mariapjm Goundan — Plaintiff — Ap¬ 
pellant. 

V. 

Palaniappa Goundan and others —De¬ 
fendants—Respondents. 

Second Appeal No. 1S3 of 1926, De¬ 
cided on 2Jrd August 1929, from decree 
of SubJudge, Dindigul. in Appeal Suit 
No. 40 of 1925. 

(o) Limitation Act, S. 19 — Proper ac¬ 
knowledgment—Test laid down. 

Id coQsideriog whether a particular doou* 
m'ut amounts to a proper acknowledgment 
within the moaning of S 19, all that one has 
to see is whether the document contains an ac- 
kiiowledgraent of liability in respect of the 
debt now sued upon. The circumstance that 
the acknowledgmsnt was contained in a sale- 
deed executed by the debtor which was not to 
take effect at allot was executed with an ul¬ 
terior motive is not a relevant consideration in 
connexion with the question arising under the 
Act [P79y02; P 797 C 1] 

(bj Evidence Act, S. 102 — General rule 
that where execution of document contain¬ 
ing recitals is proved by plaintiff, he hat 
made prima facie case, does not apolv 
where defendant is neither executant him- 
•*{/ "o*" person claiming under him. 

The general rule that where no other suspi¬ 
cious circumstances appear, the plaintiff by 
merely proving the execution of the document 
containing recitals must be taken to have made 
out a pnma facie case, and it is for the defen¬ 
dant to meet that case by adducing evidence 
applies only to the case where the defendant is 
the executant or person claiming under him 
It has no application where the executant 
mortgages joint family property and defendant 
la not bis heir, but one to whom the family 

Survivorship ; A. I. R. 

A. I. R. 1J22 P. C. 56, Rel. on. [P 797 0 2] 

a a , t , S. 101 — Onus imma¬ 

terial, 

The question of onus does not matter when 
both parties have let in their evidence in the 

[P798C2] 

K. Periyaswami Goundan^lor Appol- 
l&Dt. 

M, PanchanathcL Iyer t" for' Bospon- 
dents. 

Judgment— The plaintiff is the ap- 
pellant in this second appeal. He sued 
to recover money due on a registered 
hypothecation bond, dated 23rd Decern- 
her 1910, Ex. A, executed by defen- 
dant I’s paternal grandfather, Karuppa 
Goundan. The plea of defendant 1 was 
that the document sued on was not sup¬ 


ported by consideration and that it was 
executed to spite defendant 1, and the 
particular reason for spiting defendant 1 
was mentioned in the written statement 
and I do not think it necessary to men¬ 
tion the reason in this judgment. Issue 
1 raised in the case was whether the 
mortgage sued on was true and supported 
by consideration. It was admitted that 
the property which was mortgaged to 
the plaintiff was the ancestral property 
of Karuppa Goundan, the mortgagor, and 
that defendant 1, as a coparcener, was 
also interested in that property. It is 
also admitted that defendant 1 was a 
major at that time. During the trial in 
the first Court the question arose as to 
the onus of proof. The District Munsif 
held that the onus of proof was on de¬ 
fendant 1, because the execution of the 
mortgage was proved and beoaose there 
was an admission by the paternal grand¬ 
father of defendant 1 that the consi¬ 
deration was received. In considering 
the evidence in the case the learned 
District Munsif observed in para. 7 of 
his judgment that apart from the ipse 
dixit of the plaintiff as P. W. 1 there 
was no clear proof that consideration 
passed for the mortgage. But bolding 
that the onus was upon the defendant to 
prove want of consideration he decided 
issue 1 in favour of the plaintiff. 

In the result however be dismissed 
the suit on the ground that the plain¬ 
tiff's claim was barred by limitation, 
because in his view an acknowledgment 
by a mortgagor in a benami sale deed 
executed by him in favour of a third 
person of the existence and binding 
nature of the mortgage was not in ^ 
proper acknowledgment of liability 
within the meaning of S. 19, Dim. Act. 
The plaintiff preferred an appeal, and on 
appeal the learned Subordinate Judgo 
came to the conclusion that the District 
Munsif was wrong in his view on the 
question of limitation and I think be 
was right. In considering whether a 
particular document amounts to a pro¬ 
per acknowledgment within the meaning 
of S. 19, Dim. Act, all that one has to see 
is whether the document contains an 
acknowledgment of liability in respect 
of the debt now sued upon. The eiroatn- 
stance that the acknowledgment was 
contained in a sale deed executed by the 
debtor which was not to take effect at 
all or executed with an ulterior motive! 
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is Dof; a relevant coasid oration in oon- 
jnexion with the question arising under 
the Limitation Act I therefore agree 
with the learned Subordinate Judge that 
the District Munsif was wrong in his 
view about limitation. 

The learned Subordinate Judge, how¬ 
ever, confirmed the District Munsifs de¬ 
cree dismissing the suit on the ground 
that the mortgage-bond, Ex. A, was not 
supported by consideration. The learned 
advocate for the appellant urged that 
the lower appellate Court’s view on the 
question of onus of proof was not cor¬ 
rect, because in para. 3 of its judgment 
the lower appellate Court stated by 
saying : 

“Tbo burden is certainly upon the plaintiQ 
to show that the document is supported by 
consideration.’* 

My attention was also drawn to a very 
recent case decided by Bamesam, J., and 
Jackson, J., Appeal No. 95 of 1925 : Ra- 
ghavendra Bao v. Venkataswami Nai- 
chen (l), where their Lordships disagreed 
with the view expressed by Spencer, J. in 
the case of Kumarappan Chettiv. Nara- 
yana Chettiar (2) where that learned 
Judge decided in similar circumstances 
that with reference to subsequent mort¬ 
gagees the onus of proving considera¬ 
tion for a prior mortgage was on the 
prior mortgagee who instituted a suit to 
realize moneys due on his mortgage. It 
was urged accordingly that the lower 
appellate Court’s view apparently based 
on the decision in Kumarappan Chettiar 
V. Narayana Chettiar '2), is not sustain¬ 
able having regard to the recent deci¬ 
sion in Raghavendra Bao v. Venkata- 
swami Naicken (1) referred to. On read¬ 
ing the leading judgment delivered by 
Eamesam, J., in that appeal I find that 
the learned fudge disagreed with the 
reasoning of Spencer, J., in the case re¬ 
ferred to above. The judgment contains 
a statement of the principles which 
have to be kept in view when consider¬ 
ing the question of onus .in particular 
cases. As I understand his Lordship’s 
judgment it is stated that prima facie 
the onus of proof of want of consider¬ 
ation will he upon the executant of the 
document when once execution of the 
document is proved. Logically it will 
also be upon the heir of the executant 
in similar circumstances to prove that 
consideration did not pass, b ecause when 
“(1) A.I.B. i930 Mad. 251=124 I.O. 277. 

(9) [1916] 86 I.C. 465. 


the execution is admitted and the docu¬ 
ment ri’citos and acknowledges payment 
of consideration, then, if nothing else 
be known and no further evidence be 
let in. the mortgagee should succeed. 
Following the same line of reasoning 
his Lordship remarks that in the case of 
subsequent mortgagees also tho same 
reasoning would ordinarily apply, but 
what exactly would be the stage in 
which the burden changes in any parti¬ 
cular case, and what exact weight should 
be attached to other circumstances ap¬ 
pearing either in the examination of the 
plaintiff himself, or other witnesses or 
otherwise, are not matters on which any 
inTariable rule could be laid down ap¬ 
plicable to ail cases. His Lordship 
remarks : 

“It seems to me that in general, by which I 
moan where no other suspicious circumstances 
appear, the plaintiff by merely proving the 
execution of tho document containing recitals 
must be taken to have made out a prima facie 
case, and it is for the defendant to meet that 
case by adducing evidence." 

Further in the course of the judgment 
his Lordship further remarks : 

" Recitals in a document may lose their 
weight on account of other suspicious circum' 
stances surrounding the execution of the docu¬ 
ment coming out in the evidence, but where 
there are no such suspicious circumstances 1 
am unable to see how the weight can diminish 
because the defendant is other than the original 
executant." 

Therefore, the decision in Appeal No. 
95 of 1925, Raghavendra Rao v. Ven- 
kataswami Naicken (l), is no justification 
for my reversing the judgment of the 
lower appellate Court, unless 1 am satis-j 
fied that the other remarks contained inj 
the judgment of Ramesam, J., do not! 
apply to the case before me. In the first! 
place the defendant is not the heir of 
the mortgagor (executant); the proper¬ 
ties are not the self-acquired properties 
of Karuppa Goundan, the executant, but 
joint family properties which came to 
defendant 1, a coparcener by survivor- 
ship. It is only with reference to exe¬ 
cutants and persons claiming under them 
that the general rule enunciated in that 
judgment would apply. That is also,the 
provision of law contained in S. 102, 
Evidence Act. I may also refer to the 
remarks of their Lordships of the Privy 
Council in Itiskan Ali v. Jamna Prasad 
(3). This is what their Lordships say : 

(3) A.I.R. 1922 P.C. 50^64 I.C. 299=38 I.A. 

365=24 O.C. 272 (P.C.). 
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*'TbG burden i<? on Iiiminfl on p?opl3 clum* 
ing im'ler him to in-.'Vo that what apparently 
happ9t)C‘l dIJ not uappcjn.” 

In a'ldition to the fact that defendant 
1 is not the heir of the executant wo 
have also got sotue other circumstances 
appearing ir this case. The lower ap¬ 
pellate Court, while discussing this ques¬ 
tion, though it starts with the statement 
that the burden is certainly on the 
plaintiff to show that the document is 
supported by consideration, in the 
course of the discussion also remarks as 
follows : 

from tho onus of proof fchero iruo 
evidf-^Qf'o all to show the receipt of cODsider- 
anoa for Ex. A/’ 

The lower appellate Court 6rst con¬ 
siders the recital in the document to the 
effect fhat the whole of the consider¬ 
ation was paid in cash at the time of 
the execution, wher^^asthe plaintiff him¬ 
self admitted that Rs. 200 was paid be¬ 
fore execution and Rs. 200 after. Again 
the amount was borrowed for the pur¬ 
pose of paying Guruva Boyaa according 
to the recital in the document. Guruva 
Boyan has not been examined, no vou¬ 
cher hiS been produced from him as re¬ 
gards the payment. No doubt, under the 
terms of the document. Ex. A the plain¬ 
tiff is not bound to procure any voucher, 
but the examination of Guruva Boyan 
would be a circumstance in- favour of 
consideration having passed with refer¬ 
ence to Ex. A hut he has not been exa¬ 
mined. The plaintiff admits that hedid 
not make any inquiry as to whether the 
mortgagor had any debts or as to the 
necessity for borrowing. The learned 
Subordinate Judge also remarks that 
there is an endorsement on the back of 
Ex. A dated 22nd Oct iber 19L1, reciting 
a payment of Rs. 50. In the lower 
Court the plaintiff's pleader did not rely 
upon the said endorsement and it is not 
the case here that the amount was paid 
at the time. 

Eurther, as the learned Subordinate 
Judge remarks, the circumstance that 
defendant I’s grandfather executed a 
sale deed, Ex. B, for Rs. 900 to defen¬ 
dant 2 in which certain recitals were 
made as regards the amount due under 
Ex. A (the amount being incorrectly 
given) also tends to show that Ex. A was 
without consideration. He mentions 
other circumstances also which throw 
snspioioD on the transaction and there 
are circumstances which could legiti¬ 


mately be taken into account in finding 
whether the onus, even if it be on de- 
fendant 1, had been discharged in the 
circumstances of the case. Ic is a well- 
known principle of law that the ques¬ 
tion of onus does not matter when both 
parties have let in their evidence in the 
case. On the circumstances appearing 
in the judgment of the lower appellate 
Court I cannot say that relevant mate¬ 
rials were not available to it to come to 
the conclusion that the mortgage was 
not supported by consideration but that 
the same was executed with a view to 
spite defendant 1. That is the other 
ground on which the lower appellate 
Court jusbiffed the dismissal of the suit; 
and as I think that finding is. binding 
upon me in seoond appeal I dismiss 
the second appeal with costs. 

P.R.S./S.N, Appeal dismissed, 

A. I. R. 1930 Madras 798 
Venk.ytasdbba Rao, J. 

Secy, of Slate and oMers^Dafendants 
—Appellants. 

V. 

N.Gopa^a Aiyar anH ofker8“Plaintiffs 
—Respondents. 

Second Appeal No. 65 of 1926, D0* 
cided on 25bh March 1930, from decrefl 
of Sub Judge, Kumbakonam, in Appeal 
suit No. I5i of 1924. 

(a) Land Acquisition Act (38 of 1923). S.4 
—Providing panchamas and other coolies 0‘ 
Tanjore with , bouse sites i* public pur* 
pose.” 

Even if only a aeotioa of the pubHo is bsns* 
fibed, still the purpose is » poblio one; the 
expresBiou includes a purpose in which tno 
general interests of the oommaoityi as opposw 
to the particular interests of the iadi»ilau*i 
is directly and vitally ooooetned. The porMse 
of providing the panohamas and other ownes 
ofTaoj ire with house sites is therefore a publw 

purpose" within the meaning of S.4 Iftheefieot 
of the Government order is to enable it to so* 
quire'a partloular house site for a psttioulsr 
individual, it is only a matter of detail, woieb 
does not affect the general question 
pose being a publio one : 4. J. R 1914 P. O- 
Foil , [P 799 0 2 ; P ‘^00 0 U 

(b| Land Acquisition Act, S. 6 (H, Proviso 
—Only preliminary notification under S 4 
published—Stage of final declaration not 
yet reached — It is premature to question 
Government's, action on grounds that it 
offends against proviso to S. 6. 

When only a preliminary notiliostion has 
been published under S. 4, and the furtho 
stage of making declaration under S. 6 has no 
yet reached, it is premature to question 
propriety of the Government's action, on *ns 
ground that it-ofiends against tbs proviso to 


r 
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B.6, becanso it ia only tbo final d<*olaration that 
can bo caRefi in quostion, [P 719 0 1,P ‘’00 0 2] 

(c) Land Acqulsitinn Act, S.6 (1), Proviso— 
Only 20 per cent of cost of acquisition to 
be paid by future owners — Remaining; 80 
per cent Government ayreeini; to pay in 
first instance recovery of wbicb was to be 
made subsequently by instalments — Condi¬ 
tions of proviso held fulfilled. 

Where only 20 per cent of the cost of acqui¬ 
sition was furnished by the future owners, and 
the remaining 60 p'lr cent the Government pro¬ 
vided in the first instance, the recovery of 
which was to be mado by instalments during 
the course of 20 years. 

Held : that tne conditions of the proviso 
were fulfilled because in construing the pro¬ 
viso what the Courts must have regard to is 
the ftate of thint's at the tinae of the declara¬ 
tion : A. I. R. 1930 Mad. 24a, poll. [P 800 0 2] 

Government Pleader^for Appellants. 
Adaocale-General — iov Respondents. 

Judgment.—The first question that 
arises is whether the purpose in question 
is a ^'public purpose” within the mean¬ 
ing of S. 4, Land Acquisition Act 1 of 
1894 as altered by the Amending Act 
38 of 1923. So far, only a preliminary 
notification has been published under 
that section and the further stace of 
making the declaration under S. 6 has 
nob yet reached. The plaintiff says that 
the purpose is not a public one and that 
is made a ground on which the suit for 
injun3tion is made to rest. The notifi¬ 
cation issued under S. 4, after referring 
to G. 0. No. 3559, dated 10th November 
1917, says, that whereas it is intended 
to acquire the plots belonging to the 
plaintiff for manaikats for panchamas 
and other coolies, he should intimate to 
the officer specified, his objection, if any 
within a certain stated time. The 
alleged public purpose stated in this 
notification, is the provision of house- 
sites for panchamas (persons of low 
castes), and other workmen. The sub¬ 
ject of providing the panchamas of 
Taniore with house-isites was examined 
by the Madras Government. An officer 
was placed on special duty to go into 
the question. He points out in bis re¬ 
port, the urgent necessity that exists 
for the fioverDmeot providing panchamas 
and other servants with bouses. He 
describes the conditions in the district 
and shows that the houses in which the 
farm servants live are claimed by the 
landholders as their own. although the 
servants have been living in them for 
generations., He mentions that the dis¬ 
putes are carried to law Courts, whore, 


after unequal contests the labourers are 
defeated. He further points out that 
the landholders contrive that the farm 
servants are for over at their merev and 
prevent their acquiring houses. These 
employees (says Che report) sometimes 
adopt curious methods: they borrow 
petty sums of money from their own 
servants,on the secuiity of the sites in 
which the latter live, thus making pan- 
chama mortgagees recognize the right 
of the landholders to the sites mort¬ 
gaged This reuort was generally en¬ 
dorsed by the Collector, accepted by the 
Board of Revenue and ultimately by 
the Government. The Government there¬ 
upon passed the G. 0. referred to above, 
which runs thus: 

“The Goveromonb have considered the pro¬ 
posals of M. R. Ry. K. S. ^rinivisa Aohartac 
regardinp thn provision of houi) and land 
for the ptneharoas of the Taajore District and 
accept his rocoinnaoadation that ati endeavour 
should bf mad 5 to secure to them, as aoll as to 
other labo'ir.TS, the owQ<>rsliip of the s'tes in 
which they live. They agr^^o with the D-puty 
Collector that the most satisfact-'ry method of 
attaining the objact will be t^o acquire the sites 
under the Land Acquisition Act and (o band 
them over to the applicants on pvyment. The 
opportunity should also be taken, to provide 
pathways to “ cbi^nes ” which may hs sur- 
roun 'ed by cultivation. 

Paragraph 32 (G): The Government approve 
as a provisional measure the suggostiou that 
applicauts for sites should pay an initial 
deposit uf 20 per cent of the cost; of acquisition 
and that tbo payment of -the balance of the 
cost price of the site may be spread over a 
period of 20 years, recovery being pfTeoted in 
half-yearly or yearly instalments according to 
the convenience of tbo grantees. The rate of 
interest should be 7 per cent,'* 

The question then is: Is this a public 
purpose or not? The Government in 
order to remove the disabilities under 
which the depressed classes labour has 
undertaken to provide them with 
bouse sites. The condition of the pan¬ 
chamas calls for its intervention. The 
measures adopted, while directly bene 
fiting the panchamas, indirectly benefit 
the public at large. Even if only a 
section of the public is benefited, still 
the purpose is a public one. The expres¬ 
sion inclndes a purpose in which the! 
general interests of the community, as 
opposed to the particular interosts of the 
individuals, is directly and vitally 
concerned. • : see Bamebai Fraviji v. 

■ Secrelanj of State ([). If the purpose 
in qoQstio D is not a public purpose I 

~^A. I B. 1914 P C. 20=27 I. 0. 20=42 
I. A. 4i=33 Bom. 279. 
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fail to see what can possibly answer 
'that description. 

On hohalf of‘the plaintiff it is con¬ 
tended that the etfect of the Govern¬ 
ment order is to enable it to acquire a 
particular house site for a particular 
individual. As the learned District 
Miinsif has very clearly pointed out, 
this is a matter of detail which does 
nob affect the general question of the 
purpose being a public one. What the 
Government proposes is to acquire the 
lands aud once they are acquired, it 
may allot them in such manner as it 
pleases. Bub it is obviously the most 
sensil)l 0 and convenient course to allot 
to each servant that particular house 
wliich he has been occupying. How 
this renders tho purpose any the less a 
public one I am unable to follow. The 
view taken by the Subordinate Judge is 
untenable and must be rejected. 

The next question that arises is who. 
ther tho proviso to S. 6 (l) is fulhlled 
or not. It says that no declaration 
under that section shall be made un¬ 
less inter alia the compensation to be 
awarded is to be paid wholly or partly 
out of public revenues. It seems to me 
in the iirst place that it is premature 
to raise this question. As I have said 
the proceedings have cot gone further 
than the issue of the preliminary noti¬ 
fication. The difference between S. 4 
.and S. 6 is that whereas the former 
section refers to land in a particular 
locality, the latter contemplates a par¬ 
ticular land ; and again, whereas under 
S. 4, it must only appear to the Govern¬ 
ment that land is needed or likely to be 
needed for a public purpose tinder S. 6, 
it must be finally satisfied that it is so 
needed. It is only when the second 
stage referred to in S. 6 is reached that 
the Government is to make a declara¬ 
tion as provided in that section. That 
Ideclaration when made, the section goes 
on to enact, shall be conclusive evidence 
that the land is needed for a public pur¬ 
pose. The section further prescribes 
that DO such declaration shall be made 
unless inter alia the compensation to be 
awarded is to be paid wholly or partly 
out of public revenues. It is the final 
declaration that can be called in ques¬ 
tion if this condition is not fulfilled.' 
What tho Government has so far done 
is .to merely outline its present inten¬ 
tion in this' respect. There is nothing 


to prevent it from changing its mind, 
and the point of time that matters is 
tho date of the declaration and not any 
earlier date. It has now notified that 
it proposes to advance out of public 
funds 80 per cent of the price to be 
recovered in instalments in a period of 
20 years. Having regard to the design 
of the Act, this must be deemed to be 
but a tentative proposal, which may or 
may not be adhered to, at the time when 
the final declaration is made. The deci 
sions have held that it is open to a party 
to question the propriety of such a de¬ 
claration on the ground that the condi¬ 
tion in question has not been satisfied. 
That right therefore a party may exer¬ 
cise after the declaration has actually 
been made. Thus, tbe suit is prema¬ 
ture, in so far as it seems to question 
the propriety of the Government’s ac¬ 
tion on the ground that it ofiends 
against the proviso to S. 6. * 

In any case I am prepared to hold 
that tbe facts of this case bring it within 
the proviso. Only 20 per cent of the 
cost is furnished by the future owners 
and the remaining 80 per cent the 
Government provides in the first in¬ 
stance. Sundaram Ghetti, J., in a case 
bearing on this very notification, has 
held that tbe requirement of the proviso 
has been fulfilled : see Secretary of. 
State V. Murngesam Pillai A. I. i?.’l930 
Mad. 248. My reason for agreeing with 
hifl view is this : The validity of the 
declaration under S. 6 cannot be made 
to depend upon some future contingent 
event. Supposing that at the time of 
the declaration ^the entire cost was met 
out of public funds, but ten years later, 
it was recovered from tbe party to 
whom the land was transferred, are the 
proceedings on that account to be held 
invalid ? Again let us suppose that 
initially the cost is wholly borne by the 
party himself, can it be held that the 
declaration is valid because, on a later 
date, tho Government means to pay ha®** 
the amount to tbe party ? In each case, 
the answer is obviously in the negative. 
Those considerations dispose me to the 
view that what the Court in construing 
the proviso must have regard to is the 
state of things at tho time of the 
ration. A contrary view is bound w 


lead to inconvenient and absurd results. 
Though tho wording of the proviso Jfl 
unfortunately not explicit, the Courts 
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must construe it reasonably. It is sug¬ 
gested for the Government that there 
is the possibility of its not recovering 
the 80 per cent either wholly or in part. 
In my opinion this is a factor that does 
not count. The section says that some 
portion of the cost must be paid out of 
the public revenue. That condition is 
here literally complied with. That is 
all with which the Court is concerned. 
On this point also the view of the 
learned District Munsif is right and that 
of the lower Court wrong. In the re¬ 
sult the second appeal is allowed and 
the suit is dismissed with costs through¬ 
out. 

P.E.S./S.N. Suit disniUsed. 
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Full Bench 

Goutts-Trotter, C. J., and Beasley 
AND Madhayan Nair, JJ., 
and tlieii 

Beasley, G. J., and Anantakbishna 
Ayyar and Curgenven, JJ. 

S. M, S. Subramanian Chettiar and 
another — Plaintiff and Receiver—Ap- 
pellanta. 

V. 

Sinnammal and oilers—Respondents. 

Letters Patent Appeal No. 72 of 1925, 
Decided on 17th April 1930, from judg¬ 
ment of Srinivasa .4yyangar, J., in 
Second Appeal No. 88 of 1922, reported 
‘ in A. 2. R. 1925 Mad. 266. 

J{*:f:(a) Civil P. C. (1908), O. 41, R. 33— 
Illuctration to R. 33 ii only one type but 
does not exhauit clast of cates in which 
powers under that rule may be invoked. 

The illustcatioD to the rule is a type of ooe 
claBB of cases, which calls for the exercise of 
the powers conferred by B. 33, but it does not 
by any means exhaust the class of cases Mo 
which the powers of the appellate Court under 
this rule may be invoked. [P 8C4 C 1] 

« :«c{b) Civil P. C. (1908), O. 41, k. 33— 
Plaintiff, dissatisfied with decree, appeal¬ 
ing—In proper case appellate Court can 
dismiss plaintiff’s suit in toto though res¬ 
pondent has not preferred cross-appeal 
or memorandum of objections. 

Where a plaiatlfi, being dissatisfied with a 
decree passed In his favour, prefers an appeal, 
the appellate Court, in a proper case, has 
jurisdiction to exercise its powers in favour 
of the respondent by dismissing the plaintifi's 
case in toto, though the respondent did not 
prefer a cross-appeal or memorandnm of ob¬ 
jections challenging the decree passed by the 
first Court : 34 All. 32 ; 24 I. C. 203 and 82 
I. 0. 494, Exph; A. I. a. 1921 All. 357 ; 54 1. C. 
686 ; 62 I. C. 623 j A. I, R, 1927 P. C. 252 and 
A. I. R. 1923 Mad. 392, Bel. on ; A. I. R. 1927 
Mad. 620, Ref. and A. I. R. 1925 Mad. 266, 
Affirmad. [P 806 C 1] 
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(c) Transfer of Properly Act (1882), 
S. 91 (a) and (b)— It is only those persons 
who are interested in mortgage security or 
equity of redemption that are necessary 
parties in suit under Civil P. C., (1908) 
O. 34. R, 1. 

The cases contemplated by S. 91 (i) and (b) 
exhaust the class of cases contemplated by 
0. 34, R. 1, Civil P. C., and it is only persons 
Interested in the mortgage security or in the 
equity of redemption that have necessarily to 
be made parties to a suit uuder 0. 34, R. i; 
A. !• R. 1921 Mad. 30 and 43 Mad. 696, Appr. 

LP 307 C 2] 

❖ (d) Transfer of Property Act (1882), 

S. 91 (f)—Money—Decree-holder attaching 
property subject to mortgage—Mortgagee 
suing for mortgage money but not making 
attaching decree-holder party — Property 
sold in execution of decree obtained by 
mortgagee—Attaching decree-holder's right 
to redeem is not available to him : 37 Mad. 
418=15 I. C. 334, Overrultd and A. I. R. 1925 
Madt 266, Reversed, 

An attaching dsjree-holder in execution of 
a money decree against the mortgagor is not 
a necessary party to a suit by tbe mortgagee 
for the recovery of the mortgage- money, 
That being-so the right to redeem which the* 
attaching decree-holder has under 3. 9 i (f), 
is not available to him where tbe property 
is sold through Court in execution of the 
decree obtained by the mortgagee, although he 
was not made party to tbe suit by the mort¬ 
gagee: 37 Mad. 418=15 I.C- 334, Overruled t 
A. I. R. 1925 Mad. 266, Reversed ; ^ I. R. 
1921 Mad. 30 and 41 Mad. 696, Agreed: 25 Cal. 
179, Rtl. on. [P 807 C 2] 

T. L. Venkatarama Ayi/ar—iov Ap¬ 
pellants. 

P. B. Srtnu-asa?i—for Respondents. 

Order of Reference. 
Anantakrishna Ayyar, J.— Plaintiff 
is the appellant in this appeal. In exe- 
cution of a money decree obtained by 
the plaintiff against Subbiah Pillai in 
0. S. No. 650 of 1910 the plaintiff at¬ 
tached the suit properties in October 
1913. Subsequently the plaintiff him¬ 
self purchased the property in Court 
auction on 9th March 1914, The sale 
was confirmed on 9bh April 1914, and 
the plaintiff got delivery of property 
in enforcement of tbe sale certificate 
on 2Dd December 1914. The sale to 
the plaintiff was subject to a hypotheca¬ 
tion in favour of Peria Ravutba Goundar 
for Rs. 200 over tbe said properties. 

Peria Ravutba Goundar filed a suit 
(0. S. No. 597 of 1913) on 19th Novem¬ 
ber 1913 to recover money due on his 
hypothecation bond, making Subbiah 
Pillai ^ party defendant. The present 
plaintiff however was not made a party 
to that suit. The defendant, after ob- 
taining the preliminary and final decre-a 
in Suit No. 537of 1913, himself purchased 
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the properties in Court auction on 27th 
March 1916. 

On the allegation that the defendant 
got into possession of the properties by 
trespass in May 1916 the plaintiff filed 
the present suit on 2nd February 1927 
against Peria Ravutha Goundar for re¬ 
demption of the defendant’s mortgage 
for Es. 200, dated 11th August 1905, 
mentioned above. The defendant 
pleaded that he was the owner of the 
properties and that the plaintiff was 
not entitled to redeem. The Court of 
first instance decreed redemption by 
the plaintiff on payment of Rupees 
830-8-5 to the defendant 

The plaintiff preferred an appeal to 
the lower Court on the ground that the 
amount that he was directed to pay for 
redemption was too large and that he 
was entitled to redeem on payment of 
a smaller amount. At the hearing of 
the appeal, the learned Subordinate 
Judge came to the conclusion that the 
plaintiff was not entitled to any right 
of redemption at all, and consequently 
not only dismissed the plaintiff’s appeal, 
but reversed the decree of the first 
Court in plaintiff’s favour and dismissed 
the suit in toto. 

Two questions of law have been 
raised in the appeal to the High Court, 
one relating to the plaintiff’s Wght to 
redeem and the other that the lower 
appellate Court bad jurisdiction in an 
appeal preferred by the plaintiff, not 
only to dismiss the plaintiff's appeal 
but further to reverse the decree passed 
in plaintiff's favour by the first Court, 
even though the respondent bad not 
preferred any memorandum of objec¬ 
tions or an independent appeal ques¬ 
tioning the decree of the first Court. 

To appreciate the first question it is 
necessary to state that the first Court 
relying on the decision reported in 
Venkataseetharamayya v. Ventaramayya 
(1) decided that a money decree-holder, 
who bad attached the mortgaged pro¬ 
perties ought to have been made a party 
to the suit subsequently filed by the 
mortgagee to recover money due on the 
mortgage and that such attaching de¬ 
cree-holder was entitled to redeem the 
mortgage. It would appear that a later 
decision of the High Court dissenting 
from the view taken in Venkataseetha¬ 
ramayya v. Venkataramayya (l) was re- 

(1) [1914] 87 M<id. 418=»15 I. C. 834. 
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ported in the Law Reports, Chamiyappa 
Tharagan v. Bamayijar (2), shortly be¬ 
fore the appeal was beard by the lower 
appellate Court. Consequently, accord¬ 
ing to the later ruling of the High 
Court, the plaintiff could not claim any 
right of redemption and consequently 
the suit for redemption ought to have 
been dismissed. 

But the defendant bad not preferred 
any independent appeal nor filed any 
memorandum of objections in the plain¬ 
tiff’s appeal questioning that portion of 
the decree passed by the District Munsif 
upholding the plaintiff’s right to re¬ 
deem. The lower appellate Court how¬ 
ever was of opinion that under 0. 41, 
R. 33, Civil P. D., the appellate Court 
had jurisdiction to reverse even that 
portion of first Court's decree though it 
has not been appealed against; and hav¬ 
ing regard to the circumstances of the 
case, it held that a case was made out 
for the exercise by it of the jurisdiction 
conferred by 0. 41, R. 33, Civil P. 0, 
Accordingly the appellate Court not 
only dismissed the plaintiff’s appeal but 
proceeded further and reversed the first 
Court’s decree and dismissed the plain¬ 
tiff’s suit altogether. 

It was argued before us that there is 
a conflict between the decision in 
Venkataseetharamayya v. Venkataram¬ 
ayya (l) and the decision in ChamiV’ 
appa Tharagan v. Bamayyar{i) on the 
question whether the right of redemp* 
tion subsists in the plaintiff in snch 
cases. On the question of the power of 
the appellate Court to interfere even 
with the portion of the decree not ap¬ 
pealed against even if it thought tha 
decision erroneous in the absence of ae 
appeal or memorandum of objectionfli 
various cases were quoted before us. 
The question relates to a matter of pi*®* 
tice as regards jurisdiction and powers 
of appellate Courts. It is essentially 
necessary and expedient that the law on 
such a point should be definitely 
authoritatively laid down. 

Having regard to the two questions 
of law aforesaid arising in this case, an 
for the reasons mentioned already, we 
think that this appeal should be decided 
by a Full Bench and we accordingly 
refer the whole case for the decision o 

a Full Bench. ____ 

(2) A. I. R. 1921 Mae. 33=62 I. C. •121=4» 


Mad. 282. 
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(And this Lattars Patent appeal com- 
ing on for hearing before Sir Murray 
Coutts-Trotter C. J., and Beasley, J.,(as 
he then was) and Madhavan Nair, J., 
the Court delivered the following): 

Madhavan Nair, J~Tbe plaintiff 
is the appellant in the Letters Patent 
appeal. He obtained a money decree 
against Subbiah Pillai and one of bis 
sons in 0. S. No. 850 of 1910 on the file 
of the District Munsif’s Court of Madura. 
In execution of that decree he attached 
the suit property in October 1913. Sub¬ 
sequently he himself purchased it in 
Court auction on 9th March 1914. The 
plaintiff’s purchase of the property was 
subject to a hypothecation in favour of 
the defendant for Ks. 200 dated lltb 
August 1905. The sale was conBrmed 
on 9th April 1914 and in enforcement of 
the sale certificate he obtained delivery 
of the property on 2nd December 1914. 
In the meanwhile, the defendant filed a 
suit (0. S. No. 537 of 1913) on his hypo- 
thecation on 19th November 1913 and 
got a decree on 18th December 1913. To 
this suit the present plaintiff was not 
made a party. In execution of bis 
decree, the defendant purchased the pro¬ 
perty on 27th March 1916. Alleging 
that the defendant is in unlawful pos¬ 
session of the land the plaintiff filed the 
present suit against him for the redemp¬ 
tion of his mortgage for Rs. 200. The 
defeudant pleaded that he was the 
owner of the property and that the 
plaintiff was not entitled to redeem. 
The first issue in the case was “whether 
the plaintiff has the right to redeem.” 
When the case came on for trial, the 
defendant conceded this point in favour 
of the plaintiff as under the ruling in 
y enlcataseetharamay ga v. Vetikitara- 
mayya (l) an attaching creditor has a 
right to redeem. The District Munsif 
passed a decree for redemptiop in favour 
of the plaintiff on payment of Bs. 830-8-5 
by the defendant. 

The plaintiff then preferred an appeal 
to the lower appellate Coi^rt on the 
ground that the sum he was ordered to 
pay was too large and that he should 
have been allowed to redeem on pay> 
ment of a smaller amount. At the hear* 
Ing of the appeal the defendant’s vakil 
contended that the plaintiff’s suit for 
redemption itself was not maintainable; 
and he represented that it was in view 


of the decision in Venkataseethara- 
mayya v. Venkataramayya (l) that an 
attaching creditor has a right to redeem, 
that he conceded before the lower Court 
the plaintiff’s right to redeem but that 
the decision in Cham.iya])pa Tharagan v. 
Ramayyar (2) has now negatived such 
a right on the part of the attaching 
creditor. In the circumstances, the 
learned Subordinate Judge allowed the 
defendant to raise the contention under 

O. 41, R. 33, Civil P. C.; and though 
there was no cross-appeal or memoran¬ 
dum of objections by him, he upheld his 
contention and not only dismissed the 
plaintiff’s appeal but reversed the decree 
of the first Court in plaintiff’s favour 
and dismissed his suit in toto. 

Against the above decree of the lower 
appellate Court the plaintiff preferred 
S. A. No. 88 of 1922, and urged before 
Srinivasa Ayyangar, J., that the Sub¬ 
ordinate Judge was wrong in hold¬ 
ing that the plaintiff had no right 
to redeem and that he had no juris¬ 
diction under 0. 41, R. 33, Civil 

P. C., to allow the respondent to raise 
this new plea. The learned Judge over¬ 
ruled both arguments and dismissed 
the second appeal. The present Letters 
Patent appeal is against the judgment 
and decree of the learned Judge. 

The same arguments have been ad¬ 
dressed to us. It is first contended 
that the learned Judge erred in holding 
that the lower appellate Court had 
jurisdiction to dismiss the plaintiff's 
suit under 0. 41, R. 33, Civil P. C., 
when the respondent had filed neither 
an appeal nor a memorandum of cross¬ 
objections challenging the decree for 
redemption passed by the District 
Munsif and that the provisions of this 
rule should be read as subject to R. 22 
of the said order, the Court-fees Act 
and the Limitation Act, etc. In support 
of this contention reliance is placed 
upon the true scope and meaning of 
0. 41, B 33, as illustrated by the de¬ 
cisions in Rangam Lai v. Jhandu (3); 
Qangadkar v. Banabashi (4); Abjal 
Majhi V. Iniu Bepari (5); Ramalingam 
Ckeltiar v. Subranianya Chettiar (6) 

(8) 84 All. 32=11 I. C, 6i0. 

(4) [1915 24 I. C. 208. 

(5) 1915] 82 I. 0. 494. 

(o) A. I. R. 1927 Mad. 020=103 I. C. 394=50 
Mad. 614. 
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ami Cnc'^kaHnaam Ckett’j v. Seelhai 
Achi (7). 

Order U, R. 33, reads as follows: 

“ The aopellatj Cour: shall have power to 
oass any decree and make any order which 
ounhf '0 have been passed or made and to pass 
or nnko such further or other decree or order 
IS the case may require, and this power may 
be exercised by the Court notwithstanding 
;hat 'tho appeal is as to part only ol the decree 
\nd may be exercised in favour of all or any 
of the respondents or parties, although such 
respond:.nts or parties may not have filed any 

appeal or objection. 

Illustration. 

A claims a sum of money as due to him from 
A or r, and in a suit against both obtains a 
decree against X. X appeals and A and Y are 
respondents. The appellate Court decides in 
favour of X. It has power to pass a decree 
against Y." 

Tbo rule has been newly introduced 
in the Code of 190S. Its object is clear¬ 
ly to enable the Court to do complete 
justice between the parties. Its terms 
are very wide and'in a proper case it 
gives the appellate Court ample discre¬ 
tion to pass any decree or make any 
order to prevent the ends of justice from 
being defeated. By the very terms of 
the order, involving as it does an exercise 
of judicial discretion, the question 
whether the appellate Court should ex¬ 
ercise the powers conferred by them 
in a particular case would no doubt 
depend upon the special facts and cir¬ 
cumstances of that case. The illustra- 
ition to the rule is a type of one class 
of oases, which calls for the exercise of 
■the powers conferred by R. 33; but it 
does not by any means exhaust the 
class of cases in which the powers of 
the appellate Court under this rule may 
be invoked. Having regard to the wide 
language of the rule it is inexpedient 
to lay down any bard and fast rnle 
regarding the true scope of this provi¬ 
sion. In a proper case the Courts 
should not hesitate to use the powers con¬ 
ferred upon it by this rule. The basis 
for the rule may be found in 0. 58, R. 4, 
of the Rules of the Supreme Court in 
England. Attorney•Ge7teral v. Simpson 
(8) is an instance of another class of 
oases justifying action under this rule. 
In that case an action was brought by 
the Attorney-Geneifal on behalf of the 
public for two reliefs: (l) for a declara¬ 
tion that the public were entitled to 

(7) A. I. R. 1927 P. 0. 252=107 I. 0. 237=55 
I. A. 7=6 Rang. 29. 

(8) [1901] 2 Ch. D. 671=70 L. J.Ch. 828=17 
T. L. R. 768=85 L. T, 325. 


the right of passage along a river in¬ 
cluding the locks without the payment 
of tolls; and (2) that the defendant was 
under an obligation to maintain the 
locks in an efficient state by repair. In 
the tii'st Court a decree was passed 
declaring that the public were entitled 
to use the locks without payment of 
tolls, but it was also declared that the 
defendant was under no obligation to 
repair the locks. The defendant pre¬ 
ferred an appeal against this decree. 
The plaintiil did not hie either a cross- 
appeal or a memorandum of objections. 
The Court of appeal found that the 
public were not entitled to use the 
locks without payment of tolls to the-- 
defendant; at the same time the Court 
expressed the opinion that the defen¬ 
dant was nnder an obligation to repair 
the locks, and passed a decree to that 
effect. The learned Judge pointed out 
that under 0. 58, R. 4, they were en¬ 
titled to make this declaration notwith¬ 
standing the fact that there was no 
appeal by the plaintiff 
“ against so-much of the judgment which de¬ 
clared that tlxe defendant was not bound to 
repair and maintain the works.” 

In none of the cases brought to our 
notice has it been laid down that in an 
appeal preferred by the plaintiff against 
a portion of the decree the appellate 
Court has no jurisdiction, in the absence 
of a cross-appeal or cross-objection to 
dismiss the whole suit and that the 
utmost that the appellate Court is com¬ 
petent to do is to dismiss the appeal No 
doubt, the learned Judges have remarked 
that the provision embodied in this role 
should be used with care and caution; 
but that does not mean that the ap* 
pellafce Court has no jurisdiction ucQW 
it to dismiss the plaintiff's suit w 
toto. -The Court is not bound to inter¬ 
fere in every case in which it has tbo 
power to do so; it is in _th*^ 
connexion that the question of judicial 
discretion comes in. There may no 
doubt be cases where no excuse or justi¬ 
fication could be found for a party not 
having preferred an appeal or a memo¬ 
randum of objections, in which cases 
justice may not require the exercise ot 

powers under 0. 41, R, 33, and the 
appellate Court will be well advised m 
not exercising such powers. The decision- 
in Bangam Lai v. Jhandn (3) does not 
support the extreme contention urgei 
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by the appellant. In that case the 
plaintiff brought a suit against the 
defendant for rent of a holding and ob¬ 
tained a decree for a portion of his 
daina. The plaintiff then appealed with 
respect to the portion of his claim dis¬ 
missed by the first Court. The defen¬ 
dant submitted to the order, in so far as 
it was against him and neither filed a 
cross-appeal nor took objections under 
0. 41.E. 22, Civil P.C. The District 
Judge remitted certain issues to the first 
Court and on return of the findings dis¬ 
missed the entire suit of the plaintiff 
holding that he had power to do so 
under 0.41, R. 33, even though the 
defendant had not appealed against that 
part of the decree which was against 
him. On appeal by the plaintiff the 
learned Judges held that it was not 
competent to the appellate Court acting 
under 0. 41. R. 33. to interfere with the 
decree obtained by the plaintiff in so 
far as it had not been challenged by the 
defendant. The true purport of that 
decision is explained in Jajoahdr Bano 
V. Shujaat Husain Beg (9) in these 
words : 

'* The Pull Bench in that case ’held that, 
although the words of 0. 41, R. 33 were very 
wide, and the Judge, strictly speaking, had 
jurisdiction to pass the decree lohich he had 
made (the italics are ours), still there was not 
a proper exercise of jurisdiction by him in that 
case. It was pointed out that in a case where 
there is no sufficient reason for a respondent 
neglecting either to appeal or to file objections 
the Court will hesitate before allowing him to 
object at the hearing of the appeal.” 

Distinguishing the case in Bangar.i 
XaZv. Jtodu{3).wibh these remarks, 
the learned Judges upheld in Jawahar 
Bano V. Shujaat Husain Beg (9) the exer¬ 
cise of power bv the appellate Court 
under O. 41, R. 33, Civil P. C. In that 
case a decree was passed for varying 
amounts against three defendants of 
whom twp only appealed, the third not 
being made a party to the appeal. It was 
held that it was competent, to the appel¬ 
late Court to modify the decree in favour 

of the defendant who had not appealed 

by decreeing the whole sum due to the 
plaintiffs against the defendants who 
had. The decisions in Gangadhar v. 
Banabasi (4) and Ahjal Majhi v. Intu 
Bepari (5) also do not in our opinion 
-■support the extreme contention urged 


by the appellant. The learned Judges 

while pointing out that 
“ordinarily the power contained in 11.33 
should b.' limii-ed to those cases where, as the 
result of the appellate Court’s interference with 
the decree in favour of the appellant, further 
interference is r?quir;d in order to adjust the 
tights cf the pirties in accordance with justice, 
equity and good conscience” 

do not deny the appellate Court’s 
jurisdiction to interfere in a proper case. 
Jenkins C. J., says in Canf'icidhar v. 
Banabasi (4): 

“ There is no doubt that the words of that 
rule are widely expres.sed, but they must bo 
applied with discretion.” 

And later on, the learned Judge adds: 
No hard and fast rule can be laid 
down.” A similar opinion is expressed 
by Mookerjee. J., in Ahjal il/a/ftiv. Intu 
Bepari (5). It would thus appear that 
the statement of the learned Judges in 
Bamalingavi Cheitiar v. Suhramanya 
Chettiar (6) that the two Calcutta deci¬ 
sions just now mentioned laid down 
that the exercise of the rule should be 
limited to cases where the Court has 
interfered in favour of the appellants 
and further interference is required to 
adjust the rights of parties is not, with 
all deference to the learned Judges, 
quite accurate. There is no warrant 
for limiting the very v/ide terms of the 
rule only to this class of cases, though 
ordinarily it may be that it is in those 
cases occasions arise for exercising 
powers under the rule. The decision in 
Dehendra Narain Sinha v. Narendra 
Narain SUiha (10) recogniijes the exten¬ 
sive jurisdiction of the Court under 
R. 33,0.41. Civil P. C. The latest 
decision of the Calcutta High Court m 
Jogoulra Kishore Boy v. Nasmuddtn 
Sardar (U) shows unmistakably the 
view of that Court on this matter. The 
facts of that case are thus summarized 
in the head-note : 

In a suit for the rent of a holding she first 
C 3 U*-t insse:l a decree ia favour of the plaiutifi 
for a cUportionate amount of tho rent payablo 

iu r-’sp’ct of the land iuoluded in the i)l-am«, 

on the ground that the holding covered more 

lauds than were included m the 

was no appeal or cross-objeotion 

dant. but on an appeal by the plaintifi the 

appellate Court held that having regard to the 

manner in which the suit had been 

the plaintiS would be entitled to no relief and 

accordingly dismissed the entire suit of the 

plaintifi.” 

The High Court held : 

(10) [1920] 54 I. C. G36. 

(11) [1921) 62 I. C. 623. 


J9) A. I. R. 1921 All. 357 = 53 I. C. 114 = 43 
All. 85. 
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"Th^t bribing rcgrircl to the very wide 
powers given to acl appellftto Court under 

O. 41, K. 33, Civil P. C., the decisions of 
the appellate Court dismissing the whole 
of the plaintifi’s suit, in the absence of a cross 
appeal or crrss'obiectioD by the defendant, was 
not without jiuisdictioo.” 

Tho (ollowing obsorvabion appearing 
in the judgment gives a complete reply 
to the arguments urged by the appellant 
before tis : 

"Tboic can be no doubt that tho wording of 
B. 33 is very general and in this respect gives 
very wide powers to the Court of appeal. But 
the learned vakil for the appellant however 
urges in reply that B. c3 is controlled by B. 22 
and that the wide powers given by R. 33 can 
only bo exercised in case the whole matter is 
brought into controversy before the appellate 
Court by a cross-appeal or a oros3*objeotiou 
filed under R. 22. I am not satisfied that this 
is a correct view of tho scope of R. 33." 

Our own Court has not dealt with 
this question except in the decision re* 
ported in Ra-malingdm Chettiar v. Sub- 
ramanya Chettiar (6) already referred 
to. In Gopala Iyengar v. Mummachi 
Beddiar (12) at p. 272^ (o/ 17 M. L. W.) 
the learned Judges, **to be consistent” 
gave relief to a defendant though he 
had not appealed or joined in the memo¬ 
randum of objections filed by some of 
the respondents. The Privy Council in 
Chockaliiiqam Chetty v. Seethai Achi (7) 
observes that under 0. 41, R. 33, Civil 

P. G., the appellate Court is empowered, 
in a proper case, to add a defendant as 
respondent to tho appeal for the pur¬ 
pose of passing a decree against him 
though their Lordships 

"saw no sufficient reason for interfering with 
the refusal of tho appellate Court to do so" 

in that instance. On the whole, we are 
satisfied that in a proper case the lower 
appellate Court has jurisdiction to exer¬ 
cise its powers in favour of the respon- 
dent by dismissing the plaintiff’s case, in 
toto though the respondent did not pre¬ 
fer a cross-appeal or a memorandum of 
objections challeuging the decree passed 
by the first Court. 

As already stated, whether interfer¬ 
ence was justified or not would depend 
upon the particular oiroumstanoes of 
each case. Jn the case before us the 
Subordinate Judge came to the conclu¬ 
sion that at the time when the appeal 
was filed the law that prevailed in Mad¬ 
ras with regard to the plaintiff's right 
to redeem was what was laid down in 
Venhataseetharamayya v. Venkata^ 
ramayya (1) and that therefore the res- 
'(12) A.I.R. 1923 Mad. 892=74 I.C. 416. 


pondent could not take exception to the 
District Munsif’s decree by preferring 
an appeal or cross-appeal. But by the 
time the appeal came on for bearing be¬ 
fore him the report of a decision of this 
Court refusing to follow Venkataseetha- 
ramayya v. Venkataramayya (1) ap¬ 
peared in Chamiyappa Tharagan v. 
Rama Ayyar (2). Relying on this deci¬ 
sion respondent raised the question be¬ 
fore the lower appellate Court. In these 
circumstances the Subordinate Judge 
held that there was sufficient excuse or 
justification for the respondent not hav¬ 
ing preferred an appeal or a memoran¬ 
dum of objections. With this view Sri¬ 
nivasa Ayyangar, J., also agreed. If 
therefore the Subordinate Judge's deci¬ 
sion that the case in Chamiyappa Tka- 
ragan v. Ramayyar (2) really has 
overruled the decision in Venkata- 
seetharamayya v. Venkataramayya (l), 
is correct, then we cannot say that be 
was wrong in exercising his discretion 
under 0. 41, R. 33, and dismissing the 
plaintiff's suit in toto, though the res¬ 
pondent had not filed an appeal or a 
memorandum of cross-objections. The 
question for decision in this Letters 
Patent appeal therefore reduces itself to 
this: Has the plaintiff-appellaut in this 
case no right to redeem in view of the 
decision in Chamiyappa Tharagan v. 
Rama Ayyar (2) ? As already indicated 
this question was decided against him 
both by the lower appellate Court and 
by the learned Judge whose decision is 
now under appeal. The case will b® 
posted for further hearing on this point. 

Coutte-Trotler, C. J. —I agree. 

Beasley, J. —I agree. 

(This Letters Patent appeal agam 
coming on for hearing, before Beas* 
ley, C. J., and Anahtakrishna Ayyar and 
Gurgenven, JJ. the Court delivered the 
following judgments). . 

Anantakrishna Ayyar, J. 

Letters Patent appeal raised two im¬ 
portant questions of law, one turning J? 
the construction to be placed upon 
41, R. 33. Civil P. C., and the other on 
S. 91, T. P. Act, read with 0. 34, B. it 

Civil P.O. , 

The first question has been . 

in favour of the respondents and 
the appellant by a Full Bench of tn‘® 
Court at an earlier stage of this Lstter® 
Patent appeal. The only other question 
that remains for decision is whether tna 
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plaintiff, on the facts stated in the 
order of reference, is entitled to redeem 
defendant I’s mortgage. The plaintiff 
was a money decree-holder against the 
judgment-debtor the mortgagor and in 
execution of his money decree he at¬ 
tached the mortgaged properties. Pend¬ 
ing the attachment, defendant 1, the 
mortgagee, filed a suit to recover the 
money due upon his mortgage but he 
failed to make the plaintiff who was 
then the attaching decree-holder a party 
to his suit on the mortgage. In course 
of time the plaintiff became purchaser in 
Court auction in execution of his money 
decree and obtained possession. The 
mortgagee, the plaintiff in the other 
suit, also became purchaser in execution 
of the decree passed on the foot of his 
mortgage. The question that arises in 
the present suit is whether the plaintiff, 
the attaching decree-holder, who subse¬ 
quently became also the auction-pur¬ 
chaser in execution of the money decree, 
has got the right to redeem the mort¬ 
gage on the ground that S. 91 (f), T. F. 
Act, gives him such a right to redeem 
since he was not made a party to the 
mortgage suit. 

The first point that arises for consi¬ 
deration in this connexion is as to the 
exact scope of the expressions appearing 
in S. 91 (a) and (b), T. P. Act, namely : 

" A person having any intereal in or charge 
upon the property." 

and 

*‘Aoy porsoa having any interest In oc charge 
upon the right to redeem the property." 

read along with 0. 3i, R. 1, Civil P. C.: 

" all parsons having an interest either in the 
mortgage security or in the right of redemp¬ 
tion." 

1 am clear that the cases contemplated 
by S. 91 (a) and (b) exhaust the class of 
oases contemplated by 0. 34, R. 1, Civil 
P. 0,, and that it is only persons inter¬ 
ested in the mortgage security or in the 
equity of redemption that have neces¬ 
sarily to be made parties to a suit under 
0. 34, R. 1, Civil P. 0. This is the view 
that has been taken in Chamiyappa 
Tharagan v.‘ Eamayyar (2) and in 
Veyindramuthu Pillai v. Maya Nadan 
(13). It is also clear* that attachment 
in execution of a money decree does not 
of itself create any interest in or a 
charge over the properties which are 
the Bubjeot-matter of the attachment. 

This has been decided by the Privy 


Council in Motilal v. Rarrabicddin (14) 
and is not open to question. Having 
regard to che construction placed oo 
S. 91 (a) and (b). T. P. Act, and to the 
view taken regarding the scope of 0. 34,, 
R. 1, Civil P. C., it seems to me that it 
could not be said that a person in the, 
position of the plaintiff, namely an 
attaching decree-holder in execution of 
a money decree against the mortgagor,j 
is a necessary party to a suit under, 
0. 34, Civil P. G. The question then^ 
arises whether the plaintiff, simply be-l 
cause under Cl. (f), S, 91 he is given a^ 
right to redeem, as an attaching decree-, 
holder, is entitled in the circumstances^ 
that have happened in this case to 
claim redemption. It has been held by 
Oldfield, J., in Veyindramuthu Pillai v.i 
Maya Nadan (13), that any rights he 
might have qua attaching decree-holderj 
are not available to him when the pro-, 
perbies have been sold in execution! 
through Court ; and that view has beenj 
accepted by two learned Judges of this 
Court, Sir John Wallis, C.J., and Sesha- 
giri Ayyar, J., in Chamiyappa Tharagan 
V. Bamayyar (2). It was argued that, 
if under Cl. (f) an attaching decree-hol¬ 
der has been given a right to redeem, 
then, whatever might be the exact cate¬ 
gory under which the right could be 
placed, not having been a party tu the 
mortgagee's suit, bis rights could not 
vanish. 

The answer to this is furnished 
in the judgment of Oldfield, J., and the 
other learned Judge in Veyindramuthu 
Pillai V. Llaya Nadan (13). The legis¬ 
lature evidently saw the impropriety of 
retaining Cl. (f), S. 91, after the Privy 
Council made it clear that an attach¬ 
ment as such does not create any title 
to, or interest or charge on, the proper¬ 
ties attached in favour of the attaching 
decree-holder, and has accordingly 
omitted Cls. (f) and (g) from the section 
in the Transfer of Property (Amend¬ 
ment) Act, 1929. The case is not conse¬ 
quently of any general importance and 
could not arise under the present law ; 
and I am not prepared in the oiroum- 
stances to reconsider the point decided 
by the three learned Judges of this 
Court in Veyindramuthu Pillai v. Maya 
Nadan (13) and Chamiyappa Taragan 
V. Rama Ayyar (2), whose observations 

(U) [1898] 25 Oal. 179=2i I. A. 170=7 Sat. 
222 (P.C.).' 


(18) [1920] 48 Mad. 696=58 1. 0. 501. 
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I have already referred to, and I res¬ 
pectfully follow their opinion on this 
point. It follows that this contention 
raised by the learned advocate for 
the appellant should fail. The Letters 
Patent appeal should for these reasons 
be dismissed. 

But having regard to the fact that 
the lower appellate Court exercised the 
rather extraordinary jurisdiction that 
Courts have under 0. 41, R. 33, Civil 
P. C., and granted a decree in favour of 
the respondents though the respondents 
had not preferred an appeal to it, and 
for that reason directed that they should 
have no costs of the litigation, I think 
that this Letters Patent appeal should 
in the circumstances be dismissed with¬ 
out costs. 

Beasley, C. J.— I agree and have 
nothing further to add. 

Curgenven, J.— I agree. 

P.R.S./s.N. Appeal dismissed, 

A. I. R. 1930 Madras 808 
Full Bench 

Beasley, C. J., Anantakeishna 
Ayyar and Curgenven, JJ. 

Eamaswami Chetliar and others — 
Petitioners. 

7. 

Conmissioner of Income-tax —Respon¬ 
dent. 

Original Petition No. 275 of 1928, 
Decided on 1st May 1930. 

1922), S. 10 

t Theft of money used 

tor lending from busineei itronghold—Loti 
>• not elJowed for computing income-tax— 

Unanmtishna Ayyar, J., Contra.) 

rer Bgncft—Loss incurred by theft of 

oney used in the money-lending business 
(from the stronghold) in the business 
premises (none of the thieves being then 
servant of the assessee), held not incidental 
0 the business of the asssssee, and not allowed 
or m computing income-tax [Anantahrishna 
contra): 2 J. 2*. C. 4. Dint. \ [oDur 
1 ax Cases and other casci considered.) 

[P 808 0 a, P 809 0 1 ] 

y. Rajagopala Iyer — for Petitioner. 

ilf. Patanjali Sastri — for Respondeht. 

Beasley, C. J. —The facts in this case 
have been sufficiently set out in the 
answers to the question referred to us 
of my learned. brothers Anantakrishna 
Ayyer and Curgenven, JJ., which I have 
had the advantage of seeing and I 
therefore do nob propose to state them. 
The question seems to me to resolve 
itself into one as to whether the loss 


sustained by the assessee in this case 
was one which can be described as 
incidental bo his business. If it was, then 
he is entitled to have his profits upon 
which he is liable to pay income-tax 
reduced by the amount of that loss. It 
was argued for the assessee: ( 1 ) that the 
robbery of the assessee’a money was 
one which was incidental to his busi- 
ness of a money lender ; and ( 2 ) that 
the money stolen was his “stock-in- 
trade” because it was money which, 
had it nob been stolen, was available 
to him for the purpose of lending to 
borrowers and making a profit thereby. 
There is no evidence in this case that 
this sum was "stock-in-trade" at all 
and the money would seem to me to be 
capital plus the profits collected by the 
assessee. If this money was capital, 
then the assessee would not be entitled 
to a deduction on account of Its loss- 
So far as the money stolen was the 
profit of the assessee, unless it can be 
shown that its loss was incidental to 
the business be carried on, he cannot 
claim a deduction in respect of it. If 
anyone is paid a sum due to him as 
profits and he puts that in his pocket 
and on his way home is robbed of it, 
it would be, I think, difficult to contend 
that such a loss was incidental to his 
business. Still more so when he has 
reached his home and put these profits 
in a strong-room or some other place 
regarded by him to be a place of safety. 

I can well understand that in cases 
where the collection of profits or pay* 
ment of debts due by, is entrusted to a 
gumastah or servant for collection and 
that person runs away with the money 
or otherwise improperly deals with iti 
the assessee should be allowed a de¬ 
duction because such a loss as that 
would be incidental to his business. 
He has to employ servants for the par* 
pose of collecting sums of money dM 
to him and there is the risk that snob 
servant may prove to be dishonest and 
instead of paying the profits over to 
him’convert them bo his Own use. Bat 
I cannot distinguish the present case 
from the case of 'any professional man 
or trader who, having collected his 
profits, is subsequently robbed of them 
by a stranger to his business. lo 
case none of the thieves were the then 
servants of the assessee although one 
of' them had formerly been his oook. 
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This 13 no doubt a very hard case and, 
whilst I have every sympathy with the 
assessee, I am unable to answer the 
question except in the negative. The 
question referred to us is rather too 
general, but upon the facts of this ’case 
which, in my opinion, are not at all 
ladequately set out, that must be my 
answer. The result is that the answer 
of this Full Bench is in the negative 
and the assesses is directed to pay the 
;co3t3 of the Income-tax Commissioner 
!which we fix at Rs. 250. • 

Anantakrishna Ayyar, J.— I have 
the misfortune in this case to differ 
from the opinion of my Lord the learned 
Chief Justice, and of my learned bro¬ 
ther Curgenven, J. The question refer¬ 
red for our decision under S. 66, Income- 
-tax Act is : 

‘Whether the loss incurred by theft of 
money used -in the money-lending business, 
and in the business premises should be allowed 
for in computing the income-tax." 

The^ question raised is one of very 
great importance, and the case is one 
of first impression, no case directly 
deciding the point having been brought 
to our attention. 

One should have liked that more 
facts Were available; the facts, as they 
appear in the records before us, are the 
following: 

The petitioners are a registered firm 
of Natbukottai Chettis carrying on 
money-lending business at Karaikudi 
and other places in British India, and at 
Knalalampur in the Federated -Malay 
States, the headquarters being at 
Karaikudi in the Ramnad District. On 
the night of 2l8t October 1926 certain 
persons broke into the strong room of 
the house at Moulmeingyum (Burma) 
occupied by the petitioners and by two 
other firms, and stole cash and cur¬ 
rency notes of the value of Rs. 9,335 

had been 

pledged with the firm as security by 
certain customers. On 5th August 1927 
four persons were convicted of the said 
offence by the Magistrate. One of 
these persons had been employed as a 

above-mentioned premises. 
Ihough he was not so employed at the 

'offence he was convicted, 

of 

‘0 ‘ho inmates of 
cf the’theft ‘ha commissioD 


The Commissioner of Income-tax 
stated that he had sine? me derision 
of the Income-tax Officer ascertuned 
that the loss of the cash and the jewels 
was genuine. He however was of opi¬ 
nion that there was no provision of law 
under which the assessees would be en¬ 
titled to deduction claimed in respect of 
the cash and currency notes, that the 
loss could neither be said to be a busi¬ 
ness loss nor expenditure incurred for 
earning profits ; and that the loss in 
question is loss of capital. The decision 
in 2 I, r. C. p. 4, was distinguished on 
the ground that the loss in the present 
case could not be said to have been in¬ 
curred in the business at all, and that 
such a loss could not be said to have 
been incurred solely for the purpose of 
earning the profits and gains of the 
business. He therefore held that the 
loss duo to theft committed by persons 
unconnected with the business is al¬ 
lowable as a deduction. 

The learned counsel who appeared in 
support of the assessment argued that 
the allowance now claimed could not 
be brought under any of the clauses of 
8 . 10 of the Act, which, he argued, ex¬ 
hausted the headings under which al¬ 
lowances could be claimed by assessees. 
l am unable to accede to that conten¬ 
tion. Section 10 no doubt directs that 
the allowances mentioned in the sec¬ 
tion should be made in favour of the 
assessee ; but in my view it does not 
necessarily follow that the assessee is 
nob entitled to the allowances now in 
question simply because it is nob speci- 
fically mentioned in S. 10. Under Cl. 1, 
S. 10,^tax is payable only in respect of 
the ^ profits or gains” of any business 
carried on by the assessee. The Court 
has to find out what the profits or 
gains of the business amounted to. In 
the absence of any specific provisions 
in the Act the profits or gains of a busi¬ 
ness have to be ascertained by the 
ordinary commercial methods. If the 
argument advanced on behalf of the 
Crown be accepted it would follow 
that no allowance could be claimed, for 

mslamoe forbad debts actually ^written 

oft during the year, since there is no 

specidc provision in S. 10 for allowing 

tr 1...3 
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allowance for such bad debts has be¬ 
come hrmly established. As the Court 
has to lind out the amount of profits or 
gains of the business during the period 
the quostion arises whether the loss by 
theft in question should be deducted 
when the profits are ascertained. 

As pointed out in Konstam’s book : 

“Tbe not profits of tbs trade or business 
sbouUI bo computed by reasonable -business 
methods, subject to any specific directions coD' 
tained in the Income-tax Act.” 

Lord Herschell observed at p. 424 (of 
12 A. C.) as follows: 

“The profit of a trade or business is the sur¬ 
plus by which the receipts from trade or busi¬ 
ness exoseded the expsnditure necessary for 
the purpose of earning those receipts 
Unless and until you have ascertained that 
there is such a -balaaca nothing exists to 
which the name of profits can properly be ap¬ 
plied.” 

Similar observations were made by 
Lord Parker at p. 453 (of 1915 A. G.)'. 

"Where a deduction is proper and necessary 
to be made in order to ascertain the balance of 
profits and gains it ought to be allowed ...... 

provided there is no prohibition against suoh 
an allowance.” 

It was argued for tbe assessee that 
the allowance claimed would come un¬ 
der S. 10 (2) (9) ; 

Any expenditure not being in tbe nature of 
capital expenditure incurred solely for the 
purpose of earning such profits or gains.” 

It was also argueditbat in t|he case of 
money-lending business of Nattukottai 
Chettis tbe loss in question must be 
taken to be loss of “stock-in-trade.” On 
the other side it was argued for the 
Crown that the loss in question could 
not be said to be an expenditure incur¬ 
red, much less, solely for the purpose 
of earning such profits or gains, and 
that in any event it should be taken to 
be expenditure in the nature of “capital” 
expenditure. It was also argued that 
the moneys in question could not be 
said to be “stock-in-trade” in the ordi¬ 
nary sense of the expression. Having 
regard to the way in which such people 
carry on their money-lending business 
it would seem to be essential for the 
successful carrying on of their busi¬ 
ness to have cash with them even after 
‘the usual banking hours,” They carry 
on their business operations as is 
well known even after the offices of 
the ^European Banks are closed for 
business for the day. Keeping moneys 
with them for purposes of their trade 
•after such office hours, could not, there¬ 


fore, in my view, be said to be anything 
else than keeping moneys in the usual 
course of their business. The profits 
made by them by doing business after 
the usual office banking hours are surely 
liable to income-tax. The finding, as I 
understand it, is that in the usual coarse 
of business the remaining cash etc., on 
hand and the jewels received on pledge 
from the customers were kept in “ the 
strong-room ” of the business premises, 
and that thieves broke into the strong¬ 
room and stole the cash and currency 
notes and the jewels. The fact of theft 
having been found, I think that the l(»a 
in question should be taken to be a loss 
connected with or arising out of the 
money-lending trade or business of the 
assessees. With reference to the jewels 
thus lost, the income-tax authorities 
have, and, in my opinion, rightly, made 
allowance; but X think that allowance 
should be made also for the cash and 
currency notes amounting to Bs. 9,335' 
thus lost. 

I am unable to agree with the conteU' 
tioQ of tbe Grown that the loss in ques¬ 
tion, should, if at all, be taken to be loss 
of “ capital.” It is true, as pointed out 
on behalf of the assessees, that the pro¬ 
fits of the Moulmeingyum business for 
the period in question was computed by 
the, income-tax authorites to be over 
Rs. 20,000. But that ciroumstanoa by 
itself is no ground for holding that the 
item in question should be taken as loss 
of profits, and nob loss of capital. Whe¬ 
ther a particular item is really 
expenditure or not has to be decided 
having regard to various oonsideta- 
tions. Of course it is well established 
that when once profits have been earned, 
during the period, it does not matter 
how the same is dealt with subse¬ 
quently. 

I am inclined to the view that in the 
case before us, the cash and currency 
notes, etc., lost should be taken to be 
“ stock-in-trade ” of the assessee's busi¬ 
ness. What should be considered 
stook-in-fcrade of a business should be 
decided after having regard to the na¬ 
ture of tbe particular business, its re¬ 
quirements, and other circumstances , 

essentially connected with the suceWS' 
ful carrying out of the partiouUf 

Ktiai n AQo 

li 2 A T. C. 184, tha quaato 
raised whether allowance should be 
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made for depTeoiafcion in the case of 
certain Government securities held by 
a firm. The answer would depend on 
the question whether those securities 
were held by the firm (bank) with the 
object of dealing with them from day 
to day in the ordinary course of its 
business including that of buying and 
selling Government securities in the 
usual course, or whether such Govern, 
ment securities were purchased by the 
firm (bank) with the object of constitu. 
ting the same as a sort of reserve, in 
lieu of cash. In the case of the former, 
allowance should be made for deprecia¬ 
tion (the reason being that the Go¬ 
vernment securities should, in such a 
case, be treated.as "stock-in-trade” of 
the bank); but not in the case of the 
latter, In the case of money-lending 
business such as the one before us, I 
think 'that the reasonable view to 


take as regards stock-in-trade is the one 
indicated by me before. 

The decision in 2 I. T. C. 4, so far as 
it goes also supports this view. There, 
some money was entrusted to a gumasta 
of a firm in the usual course of business 
with instructions to pay the same to a 
creditor of the firm. The gumasta em¬ 
bezzled the moneys.. He was criminally 
prosecuted, but was acquitted, his de. 
fence being that he was robbed of the 
money. The case in 2 I. T. C. 4 how- 


ever was comparatively a plainer ca 
than the one before us, and the Goui 
if one may say so with respect, ve: 
properly held that the loss we connec 
ed with and arose out of the busines 
and was not prima facie a loss in tl 
nature of capital expenditure. 

On behalf of the assessees, the dec 
Sion of Rowlett, J., in 9 T. C. 319, ws 
referred to before ns. At p. 330 tl 
learned Judge observed as follows: 

Ijatfcer, that If yc 
Sjl! f bu®*n68B, in the oouree of which y( 
have to employ Babordinatee, and owing to tl 
naglfgenoe or the dlBhoneety of the Baborfi 

nJj receipts of the basinesB. 

not And their way Into the till, or some of tl 
bUlfl are not collected at all, or something 
that sort, that may bs an expense connect 
with and arising out of the -trade in the mt 
Qomplate eeiiBe of the words*' 

Stress was laid on the words "som 
•hing of that sort” occurring in bh 
judgment. But the words are too wid 
Md one oannot be oerbain that tl 

had a case like the pr 
ni in hU view. Too much importau' 


should nob, I fchink, be attached to the 
above observation in tho circumstances. 
It was argued on behalf of the Crown 
that theft should not be taken to be 
anything connected with or arising out 
of the assessee’s money-lending business. 
In my view that is stating the position 
rather too broadly, In the case of rail* 
way administrations and other common 
carriers, the practice seems to be to 
make allowance for losses sustained by 
them in compensating passengers for 
accidents in travelling over the railway 
etc. That the practice is to make such 
allowance in favour of common carriers 
is taken for granted in the judgment of 
Lord Loreburn, L. C., in Strong k Co. 
Ltd. V. Woodfield (1). At p. 452, the 
Lord Chancellor observed as follows: 

“ la my opinion, however, it does not follow 
that if a loss is in any sense conneoted with 
the trade, it must always bs allowed as a 
deduction; for it may ba only remotely con¬ 
neoted with the trade or-it may be connected 
witn something else quite as much as or even 
more than with the trade. I think only such 
losses can be deducted as are connected with, 
in the sense that they are really incidental to 
the trade itself. They cannot be deducted if 
they are mainly incidental to some other voca¬ 
tion or fall on the trader in some character 
other than that cf trader. The nature of the 
trade is to be considered. To give .an illustra¬ 
tion: losses sustained by a railway company 
in compensating passengers for accidents in 
travelling might be deducted.” 


If losses sustained by a railway com- 
pany in compensating passengers for 
accidents in travelling over its line 
could be deducted, it would seem to 
follow that losses similarly sustained 
by a railway company in compeusating 
owners and consignees of goods entrusted 
to them for carriage, but which were 
during transit, by theft, oonld also be 
deducted in proper cases. That would 
seem to resemble the present case, and 
the observations by the Lord Chancellor, 
I think, prima facie support the conten¬ 
tion of the assessee before us. 

•No doubt the further observations 


made by the Lord Chancellor should 
also be kept in view. It was remarked 
later on, at p. 452: 

“Many oases might be put near the line and 
no degree of Ingenuity oan frame a formula so 
pwolse and comprehensive as to solve at sieht 
all the oases that may arise." 

The loss must be something in the 
nature ctf a co mmeroial loss. Whether 

754^’ 215=22 T. L. E. 
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a 1 articular loss is of that nature or not 
would have to be decided with reference 
to all the circumstances of a case. In 
1897 .1. C. I, Lord Shand expressed 
the opinion that damages awarded to 
an employee for wrongful dismissal 
would be allowable as a deduction. 
Damages for libel against a newspaper 
proprietor would appear to be loss in the 
ordinary course of business ot proprie¬ 
tors of newspapers: see Pratt and 
Redman’s Income-tax Law, Edn. 10, 

p. 112. 

To the argument urged on behalf of 
the Crown that it is no part of the as- 
sessee's business to deal with thefts, 
the following observations of Lord 
Buckmaster in Green v. Gilkstein & 
Son Ltd. (2) may be referred to. There 
the question was whether the amount 
received by a firm of timber merchants 
from "Fire Insurance Co.” in respect of 
stock of timber destroyed by fire could 
be assesssed to income-tax. At p. 384 
Lord Buckmaster observed as follows: 

"If this results in a gain, as it has done, it 
appears to me to be an ordinary g^in, a gain 
which has taken phce in the course of their 
trade none the less because, as Mr. Macmillan 
put it, and as I think Sir John Simon before 
him appears to have put it, it is no part of a 
timber merchant’s business to trade in fires,” 

If in the present case the stock-in- 
trade of the assessees before us includ¬ 
ing balance on hand each day and the 
jewels, etc., received on pledge from 
customers, had been insured at a parti¬ 
cular figure against fire or theft, and 
the amount was accordingly received 
from the insurers on the occurrence of 
fire or theft, then the amount so re¬ 
ceived would, according to the decision 
in Green'V. Gliksten Son Ltd. (2) be 
pi'ima facie taxable. The premia paid 
in respect of such insurance is allowed 
to the assesses [see S. 10 (2) (4)], and in 
return, the amount received by the as- 
sessee from the insurers would seem 
liable to be assessed to income-tax. 
If DO insurance had been effected by 
the assessees no premium is paid and 
no allowance is made on account of 
premium: and in case of loss the asses- 
see receives no amount from insurers, 
and therefore no such amount could be 
included in the assessment. The reason¬ 
ing would seem to lead to the conclu¬ 
sion that the loss, even if uninsured 
ehould be deducted, as I have come to 

(2) [19293 A. C. 381=14 Tax. caaes.SfiS. 


the conclusion that the loss is connected 
with the business and is really inciden¬ 
tal to the trade itself having regard to 
the nature of the ‘trade or business 
of the assessee. 

Turning to English text-books on 
income-tax law, 1 find the following 
statements in Sander’s'Income-tax, Edn. 
3. At p. 310, it is stated that 

"a deduction is allowed in respect of emplovee’s 
theft.” 

At p. 196, it is stated that "loss from 
embezzlement is deductible.” Simi¬ 
larly at p. 163: 

"a deduction is permitted in practice for fire 
insurance premiums;” 

At p. 203, there are two passages 

which are rather important: 

“deduction is allowed in practice for the loss 
arising from defalcations of employees,” 

also, 

‘‘loss of stock through fire is deductible in so 
far as it is not recovered by insurance, bnt 
loss of building does not form an admissible 
deduction.” 

I also note that, "loss by flood or 
tempest" is allowed in case of assess* 
ments under Sch. A. The above state¬ 
ments, so far as they go, would seem 
to lend support to the assessee's con¬ 
tention in the present case. 

Bach case has ^o be decided with re¬ 
ference to the facts and circumstances 
relating thereto and having regard to 
the nature and methods of trade or 
business in question. Having regard to 
the circumstances of the present case, 
and the.findings of fact arrived at by 
the Income-tax Commissioner, Itbink 
that the assessees are entitled to the 
deduction of Rs. 9,335 claimed by the®* 
and I would answer the question in the 
affirmative. 

Curgenven, J.— The question which 
the Comrpissioner refers is: 

"Whether the loss incurred by theft 
used in the money-lending business,and m 
business premises should be allowed for m c 
pnting the income-tax.” 

The Commissioner rightly observ 
that a loss of this character is not in¬ 
cluded within any of the deduction 

permissible under S. 10 (2) of the Ac • 
But that does not conclude the matw « 
because S. 10 provides for the 
of the profits of a business, and we ba i 
therefore, to consider whether, in co 
puting profits, the amount of 8Uoh a 
may be deducted from them. It is se 
tied for instance, that a bad ^ 
curred by a money-lender may W 
deducted, on the ground that i® 
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loss incidental to his business, so that 
it is fair, in assessing his net profits, to 
take account of losses as well as gains. 
Such a loss, it appears to me, must 
satisfy two conditions : (l) it must be a 
loss of part of the stock-in-trade of the 
business; and (2) it must be a loss of 
such a kind as is incidental to the 
business. 

As regards (l), the question describes 
the money lost as ** money used in the 
money-lending business ” and taking 
this to mean money actually in use in 
the carrying on of the business, I feel 
no difficulty in holding that it was part 
of the money-lender’s stock-in-trade. 
It may have included profits earned in 
previous transactions, but if those pro¬ 
fits were themselves to be applied to 
the business, and were kept in hand for 
that purpose, they would not I think be 
any the less part of the stock-in-trade. 

Requirement No. (2) presents greater 
difficulties, because I think it is clear 
that not all kinds of losses of stock-in- 
trade can be said to be incidental to 
the business. A loss to be incidental 
must be such as in the ordinary course, 
and having due regard to the peculiar 
risks attendant upon the conduct of the 
business, is likely from time to time to 
occur. Cases of embezzlement by sub¬ 
ordinates, such as formed the subject 
of 2 7. T. C. 4, would be losses of this 
nature, because the employment of 
clerks and servants is unavoidable, and 
the employer is likely'sooner or later ^ 
to be the victim of their dishonesty or 
negligence. That such a loss might be 
classed as a form of expense arising out 
of trade was recognized in 9 7. T. C. 319, 
although in the particular circum¬ 
stances of that case, as I read it, the 
money lost no longer formed part of the 
stock-in-trade. The teat whether the 
loss was, in the language of the English 
rule, ^connected with or arising out of 
trade ^as applied in two other Eng- 
Sirong Si Co. v. Woodfield (1) 
and 12 Tax Cases 227. The former rela- 
ted to ^ damages claimed from an inn- 
Keeper in respect of injuries caused to a 
ouBtomer by the falling of a chimney ; 
he latter to a penalty incurred by a 
trading firm for negligently failing to 
observe certain conditons imposed dur¬ 
ing wartime on the export of goods to 
neutral countries. 

The loss was held, in the language of 


the English rule, to be a loss *' nob con¬ 
nected with or arising out of trade.“ 
These cases do not help us further than 
to show what manner of test should be 
applied. Now in the present case it 
may be conceded that a money-lender’s 
business requires that lie should keep a 
considerable sum in cash on his pre¬ 
mises. Even if a bank is accessible to 
him, it would unduly restrict his ac¬ 
tivities to transact his ali'airs only 
within banking hours. The practice is 
certainly otherwise, and it is only fair 
to have regard to custom in deciding 
what the exigencies of a business re¬ 
quire. That means that cash must be 
kept in a safe or strong-room,—recep¬ 
tacle in the present case is described 
as a strong-room—and the question 
resolves itself into whether theft from 
a strong-room may form the foundation 
of a claim to remission of tax. 1 ex¬ 
clude cases of theft by a clerk or ser¬ 
vant employed in the business and 
having access to the strong-room, be¬ 
cause that is not in question here and 
special considerations might apply. In 
general, I am not prepared that theft by 
aome external operator, with or with¬ 
out the complicity of domestic servants, 
ought to be recognized as the basis of 
a claim. To recognize it we must I 
think find, not only that the cash had 
to be kept on the premises, but that its 
loss by theft was a circumstance which 

was so far probable as to be an occur¬ 
rence incidental to, if not inseparable 

from, the manner in which it had bo 
be kept. 

In my experience, the abstraction of 
money by theft from properly construe- 
ted safes or strong-rooms is not within 
tih© coQipoteDCd of th© ordinary thief 
or house-breaker, and we have nob yet 
in this country to reckon with gangs of 
safe breakers such as may be found else¬ 
where. Perhaps the circumstance that 

no decision upon a case of this nature 
is to be found suggests the infrequency 
of such claims. The only test to apply, 
in order to^ see whether a loss of this 
kind is one incidental to the business 
is, I think, the comparative likelihood 
of its occurrence, the requirements of 
the business being what they are. For 
example, injury to life and limb, and 
probably theft too, must occur sooner 

p J u. running of a railway. 

Ead debts and embezzlement have al-. 
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rsiaJy been adverted to. Very likely 
the theft of stock-in-trade which have 
to be kept e^;[)Osod to the public would 
fall into the same category. But I 
doubt whotbor cash kept in a safe 
slioull, if it should happen to be stolen 
be allowed for. 

W’d have not been furnished with 
any adequate narration of the facts of 
the present case, so that the question 
has bad to be answered, as indeed it is 
Iput, in general terms. So considering 
it, I agree with my Lord in returning a 
reply in the negative. 

P.R.S./S.N. UefcrcfiCe answered in the 

negative, 

A.!. R. 1930 Madras 814 

Anantakrishna Ayyar, J. 

T. P. Vava Bowther—'Pia.intiH —Ap¬ 
pellant. 

v. 

Sulaima i Bowther and others —De¬ 
fendants—Respondents. 

Second Appeal No. 258 of 1926, De¬ 
cided on 19th September 1929, from 
decree of Sm. C-C. Judge, Kumbakonam, 
in Appeal Suit No- 41.of 1925. 

Civil P. C., O. 6, R. 16 —Defendant can 
yatae in written statement inconsistent 
defences—Party aggrieved may move Court 
.under R. 16—If Court is not moved under 
that rule at trial that party cannot con* 
lest in second appeal that trial was vitiated. 

16 Ib open to a deldDdant to raise by bis 
written statement as many distinct and sepa¬ 
rate and therefore inoonsistent defences as he 
may think proper, and the party aggrieved 
should move the Court to take action under 
0, 6, R. 16, in case the Court considers that 
the defence is embarrassing and thus direct 
one or more inconsistent defences to be struck 
out and the pleading amended aoooEdingly. 
But where the Court is not moved under that 
rule at the trial the party is not for that rea* 
Eon alone entitled te contend in second appeal 
that the whole trial was vitiated and to claim 
retrial : 15 Cal, 681 (P. C.); 13 Mad. 519 and 
14 Mad, 172, Cons, ; 16 All. 125 and English 
Cases Discussed, [P 816 C 2] 

7. C. Seshachariar and K, S. Desikan 
—for Appellanfc. 

S. Bangaswami^ht Respondents. 

Judgment. —Suit to recover money 
due on a hypothecation bond dated 
29tb November 1906, executed for 
Rs. 300 by defendant 1 (Hameeda 
Beevi Ammal). Defendants 2 to 9 
were impleaded as legal representatives 
of defendant 1, who died shortly after 
the 61ing of the plaint. The plea 
urged by the contesting defendants was 


that the property belonged to their 
father (husband of defendant 1), that 
owing to pressure of creditors and to 
settle their claims easily the father 
made a colourable settlement in favour 
of defendant 1, and in order to lend 
colour, to the settlement the plaint 
hypothecation bond was executed in 
favour of the plaintiff who was the 
father-in-law of defendant 2 without 
any consideration ; and after the death 
of their father (defendant I's husband) 
the plaintiff having insisted on payment 
of Rs. 250, defendant 2, the eldest of the 
children, paid the'plaintiff Rs. 360 in 
1907, which was accepted in full dis¬ 
charge of the mortgage, and that the 
present suit was the result of collusion 
between the plaintiff and his son-in- 
law, defendant 2. The trial Court 
framed five issues in the suit and found 
that defendant 1 was entitled to mort¬ 
gage the plaint property, that the mort¬ 
gage was true and supported by con¬ 
sideration, bub that it must be deemed 
to have been discharged as alleged by 
the contesting defendants (defendant 3, 
etc.). It dismissed the suit, but without 


costs. 

On plaintiff’s appeal the lower ap¬ 
pellate Court concurred with the Mun- 
sif's decision. It was however 
before the lower appellate Court ths 
the defendants ought not to have been 
allowed to raise inoonsistent pleas an 
that the trial in the first Court wae 
vitiated by that circumstance, ine 
lower appellate Court dealt with 
matter in para. 16 of its judgment, 
observed as follows : , 

“ As regards the contention of 
vakil for the appellant that the 
had raised inoonsistent and mutually 
gonistic pleas in their written statemeu » » 

that the mortgage sued on is . 

that it has also been discharged, I tblaa . 
close reading of the entire wriiten fltat 
it cannot be said that the 
raised any contentions which are 
destructive. As pointed out on the P 
dent’s side, the nominal nature of 
action was set up only by way of ptoba 
the defendants’ plea of discharge of ^ 

debt by payment of Rs. 260. In any . 
is too late for the plaintiff to urge any 
argument in the above appsal." 

In the result the appeal t 

missed, but the lower appellate 
modified the decree of the Ist Cour 
allowed the contesting 
costs in both Courts. The plaintiff 
preferred this second appeal. 
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learned advocate for the appellant, 
seeing that the findings on issues of 
fact are against the appellant, pressed 
two questions before me : (1) that the 
defendants ought not to have been 
-allowed to raise inconsistent and anta¬ 
gonistic pleas, viz.: (a) that defendant 1 
had no title to the mortgage ; (b) that 
the mortgage was nominal ; and (c) that 
it had been discharged. He argued 
that such pleas were embarrassing to 
the plaintiff and that the lower Court’s 
procedure in trying all the inconsistent 
issues had prejudiced the plaintiff ; and 
(2) that the lower appellate Court ought 
not to have interfered with the order 


as to costs passed by the trial Court. 

The question was argued how far 
parties to a suit are entitled to raise 
inconsistent pleas and what procedure 
should be accepted by Courts in such 
cases. Before the Judicature Acts the 
rule of pleading in England would seem 
to be that a plaintiff could not (without 
leave of Court) plead inconsistent facts. 
After the Judicature Acts it has been 
held in England that there is nothing 
to prevent either party from setting up 
two or more inconsistent sets of mat¬ 
erial facts and claiming relief there¬ 
under in the alternative. It is said 
that since the Judicature Acts, incon¬ 
sistent defences, such as (a) never in¬ 
debted and, (b) payment, are daily 
pleaded. In Berdan v. Greenwood (l) 
,(at p. 255). Thesiger, L. J., observed 

as follows: . -r j- 

" In this state of circumstances the Judi¬ 
cature Acts and Orders came into existence 
and swept away the old forms and practice 
of pleading, leaving it open to a defendant, as 
the general rules, to raise, by his statement 
of defence without leave, as many distinct 
and separate, and therefore inconsistent de¬ 
fences as he may think proper, subject only 
to the ptovieions contained in B. 1, 0. 97, of 
the Bulea of Supreme Court." 

In In fc, Morgan Owen v. Morga (2) ohe 
Court of appeal held that pleadings 
will not necessarily be struck out as 
embarrassing because they are incon¬ 
sistent. At p. 499, Lindley, E. J., ob- 


“Now*ap 3 teoo may rely upm one set of 
facts, If he can succeed in proving the 
and be may rely npou another set of facts, it 
he can suoeeed In proving them and B ap¬ 
pears to me to be far too strict a construction 
of this order to say that he must make up his 
XDind on which particular line be will pu t 

(1) fl8S7)8Ex. 251. 

<2) (187?) 35 Ch. D 492. 


his case, wh^n perhaps be is very much in the 
dark. Lot us take this particular case, an 
action by the executor of one person against the 
executor of another person, and let us assume, 
what may well happen, viz., that the defen¬ 
dant, who is tb'* executor of the husband, 
really knows nothing at all. Now what is 
he to do ? " 

Then his Lordship proeeetied to 
state what possible defences may be 
raised by the defendant, and continued 
at p. 500 : 

" I quite see that the power may b? very 
much abused. It raav be abused to such an 
extent as to be embarrassing and unfair and 
oppressive to the other side. To correct that, 
there is B. 27 of the same order which en¬ 
ables a Judge to strike out as embarrassing 
any pleading, whether it is an alternative 
pleading or whetbei it is not. But to go 
the length of saying that no inconsistent 
pleading can be pleaded, which is the view 
taken by the learned Judge in the Court be¬ 
low, appears to be not warranted by the rules 
and contrary to the established practice of 
the Courts. '* 

The learned Judge added : 

“ There is no diSerence in this respect bet¬ 
ween the practice in the Chancery Division 
and the practice in the Queen’s Bench Divi¬ 
sion, where, we know ever since the Judica¬ 
ture Acts have been passed, inconsistent de¬ 
fences, such as " never indebted " and " pay¬ 
ment ” are daily pleaded and they give rise 
to no trouble. They are not considered 
embarrassing ...” 

Under our Civil Procedure Code (Act 
5 of 1908), 0. 6, B. 16, enables 

" the Court at any stage of the proceedings, 
to order to be struck out or amended any 
matter in any pleading which may be un¬ 
necessary or scandalous or which may tend 
to prejudice, embarrass or delay a fair trial of 
the suit. " 

The plaintiff, the appellant before me, 
ought, if he felt himself aggrieved by 
the defendan ts’pleadings, to have ap¬ 
plied to the trial Court to take action 
under 0. 6, R. 16. Instead of doing that 
the parties went to trial and evidence 
on all the points was adduced by both 
parties. Because he (the plaintiff) has 
failed on the merits, I cannot say that 
he has been in the present case really 
prejudiced in the trial of the suit, 

I find statements to the effect that 
there are differences between the posi¬ 
tion of a plaintiff and that of a defen- 
dant—that plaintiff has often a real 
knowledge of the facts which the de¬ 
fendant may not have and while it is 
open to a plaintiff under certain cir¬ 
cumstances to reserve a ground of 
claim ‘ a defendant failing to urge a 
ground of defence in one action cannot 
generally 'raise it afterwards in an- 
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otber action against the same party. 
It is true that the defendants may be 
strangers to the transaction and that 
defences raised by them may have 
reference to matters not necessarily or 
probably %vithin their o^vn knowledge, 
as in the case of an executor defendant. 
It is also said that the decision of the 
Privy Council in the case reported in 
Mahomed Duhdi Khaji v. Hussein Bill 
(3) is an authority in favour of such a 
distinction : see also lyyappav. "'Rama- 
lakshmamvia (4). The case before me is 
one where it is the defendant that is 
alleged to have put forward inconsis¬ 
tent I'leas and oven according to the 
distinction drawn in the case reported 
in Narauanam-avii v. Ramasivami (5), 
the defendants are not precluded from 
putting forward inconsistent pleas. At 
p. 174, Shephard, J., observed : 

“ There is a material distinction between 
the present case and the one cited : Mahomed 
Diihsh Khan v. Eussein Bibi (3) where both 
charges related to matters necessarily within 
the plaintifi’s personal -knowledge. Moreover 
the circumstance that in the case before the 
Judicial Committee it was the plaintiff who 
sought to raise inconsistent issues is material; 
for, while it is open to a plainti0, under cer¬ 
tain circumstances, to reserve a ground of 
claim a defendant failing to insist on a 
ground of defence in one action cannot after¬ 
wards raise it in another action at the suit 
of the same patty. " 

Best, J., agreed with Shephard, J., 
that the case of a defendant was dis¬ 
tinguishable from the case of a plain¬ 
tiff : Mahomed Buksh Kahan Hussein 
Bili (3). This case is therefore a direct 
authority in favour of the defendants. 

I may, however, state that the 'head- 
note of the report of the case in 
Mahomed Buksh Khan v. Hussein Bihi 
(3) is too comprehensive and goes be¬ 
yond the actual decision of the Privy 
Council which was to the effect that 
I where a plaintiff sets up a forgery and 
undue influence both these questions 
could not be tried in the same suit. It 
is doubtful whether the Privy Council 
decision could be treated as an autho¬ 
rity for the proposition that the in¬ 
flexible rule of law is that inconsistent 
claims or defences could not be set up 
by the same party in the same litiga¬ 
tion. In Jino V. Manon (0) & plaintiff 


(3) 

■ (4) 

(5) 

( 6 ) 


[1888] 15 Cal. 684=15 I. A. 81=5 Sar. 
175 (P. 0.). 

:i890] 13 Mad. 549. 

1891] 14 Mad. 172=1 M. t. J. 89. 

1896] 18 All. 125=(1896)-A. W. N. 1. 


was allowed to sue for the cancellation 
of a bond on the ground that it was a 
forgery or in the alternative that it 
was void as unsupported by considera¬ 
tion. I do not think it necessary in 
this case to go into the question 
whether the rule applies to a plain¬ 
tiff or not and whether the only 
limitation is not that contained in 
0. 6. R. 16. Civil P. C. But 

the law seems to be clear that it is 
open to a defendant, to raise by his 
written statement as many distinct and 
separate and therefore inconsistent 
deforces as be may think proper, and 
that the party aggrieved shoold be left 
to move the Court to take action tinder 
0. 6, R. 16, in case the Court considers 
that the defence is embarrassing andl 
thus direct one or more inconsistent! 
defences to be struck out and the plead-l 
ing amended accordingly. ' 

Id the case before me it cannot how¬ 
ever be said that the written statement 
raised really inconsistent pleas. As 
observed by the lower appellate Court, 
the gist of the plea would seem to be 
that though defendant 1 who died before 
filing any written statement, executed 
the plaint hypothecation bond, yet it 
was not supported by any consideration 
but was executed nominally and with 
an ulterior motive ; and that to put' 
chase peace the defendants paid the 
plaintiff Es. 250 in full satisfaction of 
all the claims under the hypothecation 
bond, and that the plaintiff accepted the 
same as such. I do not see how the 
plaintiff could have been prejudiced by 
such a defence ; and in any event, i 
the plaintiff really felt any emabrraM' 
ment in proceeding with the trial of “he 
suit, he ought to have moved the Cow* 
under 0.6, E. 16, Civil 0 - wbioh 
course however he did not take, o 
proceeded to have the suit tried on tn 
merits. Both parties let in evidence, 
and simply because both the loTf® 
Courts have found the merits of the 
against him (the plaintiff), he is not, o 
that ‘reason alone entitled to conM 
in second appeal that the “J!-- 
was vitiated, and- claim retrial at 
stage. I accordingly overrule the J 
contention raised by the learned 
cate for the appellant. The second po* 
raised may be summarily dealt 
The plea of the defendants was held 
be proved. It was found that the P** 
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tiff had accepted Rs. 250 in full dis¬ 
charge of his claim. This suit should 
never have been brought in the circum¬ 
stances. The lower appellate Court was 
therefore right in directing that the 
u-'laintiff should pay the defendants' 
in both the lower Courts. I find 
unable to interfere with the 
deciHion of the lower appellate Court on 
the ^tes^ion of costs in the circumstan¬ 
ces. i«cond appeal is accordingly 

dismissed witu-costs. 

p.R.s./s.N, Appeal dismissed. 


‘-45 -45 A. 1. R. 1930 Madras 817 
Full Bench 

Beasley, C. J. and Anantakrishna 
Aiyar and Cubgenven, JJ. 

Ahdul Sflc—Defendant—Appellant. 


V. 

Sundara Uudaliar and another — 
Plaintiff and Defendant—Respondents. 

C. M. S. Appeal No. 102 of 1928, De¬ 
cided on 24th April 1930, from order of 
Dist. Judge, Madura, D/- 20th March 
1928, in Appeal Suit No. 208 of 1927. 

ii: (a) Civil P. C. (1908), S. 47-To deter¬ 
mine whether particular defendant againit 
whom suit hat been diimissed it or is not 
party to suit within operation of S. 47 Court 
should always look into decree, judgment 
and pleadings as question does not entirely 
depend upon whether name has been struck 

off or retained on record. 

Whether a defendant against whom a suit is 
dismissed continues or ceases to be party 
within tho meaning of S. 47 does not entirely 
depend upon whether his name has been struck 
00 from or retained on the record, and conse¬ 
quently in order to determine whether a parti¬ 
cular defendant against whom the suit is dis¬ 
missed is or is not party to the suit within the 
meaning of S. 47, it is the duty of the Court 
not only to refer to the decree but also to judg¬ 
ment and pleadings. [P 818 C P 820 C l] 
4s 4s (b) Civil P C. (1908), S. 47-Suit dis¬ 
missed as against defendant for mis-joinder 
—Proper order is to strike out name and 
such defendant dees not come within S. 47 
~It it otherwise where suit is dismissed on 
plaintiff abandoning claim against defen- 
dant-Civil P. C., O. 1, R. 10 (2). 


Where a suit is dismissed against a person 
on the ground that he was improperly Impleaded 
as party having no concern with the suit, such 
a person does not remain a party to the suit 
for the purposes of 8 . 47, notwithstanding whe¬ 
ther his name has or has not been remo¬ 
ved from record. In snob oases It ie the duty 
of the Court to strike out the name of the party 
improperl) impleaded; it is quite wrong proce¬ 
dure to dismiss the suit as against him. It is 
qnite otherwise in the case where the plaintiff 
abandons bis claim against the defendant and 
the snit Is dismissed as against him. In the 
latter ease the defendant is not a person to 
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whom 0.1. R. 10(2) applies: 40 jl/dJ. 964, 
.4. I. /?. rJ-Jl Mail. 484; 23 Mad. 3G1 
{F. B.) and 52 1. C. (>7l, from.; A. I. R. 

1927 Rana. 137 and 41 Mad. 418, ReJ.i-n 
I.C. 673, Doubted :^ai Disi.\ A. I. U. 1926 Mad. 
6S7, Dist. [P 820 C 2] 

T. L^Vcnhatarama Aiyar —iov Appel¬ 
lant. 

S. T. STinivasayopalachari—lor Res¬ 
pondent. 

Beasley, C. J. —This case has been 
referred bo us by our brother Jachson, J., 
because the question for decision by us 
has been the subject of conflicting deci¬ 
sions in Krishnappa v. Periasiuami (l) 
and Sethu Konar v. Ramastvami Konar 
(2). The question before us arises out 
of proceedings in execution. Defendant 
2 in Original Suit No. 343 of 1917 on 
the file of the Second Additional District 
MunsiCs Court of Madura is the appel¬ 
lant here. The facts of the case may be 
briefly stated as follows. One Kaliappa 
Pillai was the original owner of the pro¬ 
perties, the subject-matter of the suit, He 
left a widow and an adopted son Rama- 
swami Pillai. In 1889 the latter relea¬ 
sed the suit properties in favour of his 
adoptive mother. She sold the property 
in 1894 and between that date and 1909 
there were different purchasers. In 
1909 the appellant became the purcha¬ 
ser of the property and created a usu¬ 
fructuary mortgage in 1910 in favour of 
defendant 6. In 1906 Ramaswami Pillai 
executed a mortgage of some of the pro¬ 
perties which mortgage was assigned 
to the present respondent 1. In 1917 
respondent 1 filed a suit to enforce the 
mortgage and bring the properties to 
sale. Ramaswami’s son was defendant 

1 and defendants 2 to 5 were impleaded 
in that suit and also defendant 0 the 
usufructuary mortgagee. In that suit 
defendant 1 was ex parte. Defendant 2 
claimed a title paramount by purchase 
and pleaded that he was not a necessary 
party bo the suit. The District Munsif 
dismissed the suit as against defendants 

2 to 6 bub gave a decree against defen¬ 
dant 1. In his judgment he states as 
follows: 

•' Defendant 2 claims an independent title. 
He has endorsed on the plaint that he does not 
derive his title from the mortgagor but quite 
independently of him. Therefore be is not a ne- 
•essary party to the suit. The suit must be 
therefore dismissed with costs against defen- 

"(1) [1917] 40 Mad. 964=38 I. 0^2^ 

(2) A. I. H. 1926 Mad. 484=94 I. 0. 526=49 
Mad. 494. 
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2 to fi. Plaiatiffs will get a decree against 
tbo ether defendants in the suit.” 

In tli 0 decroe also the suit was dis¬ 
missed as against defendants 2 to 6. 

An execution petition was then pre¬ 
sented i'v the plaintiff to bring the pro¬ 
perty to sale. No notice was given to 
the other defendants. He dispossessed 
defendant G who was then in possession 
of the property. The appellant then 
presented an application to put defen¬ 
dant 6 in possession of the property. 
Respondent 1 disputed the appellant’s 
title on the merits and put him to proof 
of all the sales and purchases. The Dis¬ 
trict Munsif held that the plaintiff 
(respondent l) was not entitled to evict 
the defendants. In his order the Dis¬ 
trict Munsif stated: 

“ The plaintifi is not entitled in execution of 
this decree to evict defendant 6 or defendants 
2 to 5.” 


any stage of the proceedings order the 
name of any party improperly joined to 
be struck out. The District Munsif 
having found that defendants 2 to 6 
had beon improperly impleaded in the 
suit should have ordered their name to 
be struck out instead of dismissing the 
suit as against them. The broad view 
of S. 47, Civil P. G., is that it is proper 
for the Court in execution proceedings 
to consider not only the decree itself 
but the judgment and the pleadings and 
see whether upon the facts of the case 
the parties, although the suit was dis* 
missed as against them, really remained 
parties to the suit. The narrow view 
of the section is that it is not appro¬ 
priate to the executing Court to consider 
anything else but the fact that the suit 
was dismissed as against the defendants, 
no matter what the reasons were for 


Respondent 1 appealed to the District 
Judge at Madura who held that the 
questions of title as between respon¬ 
dent 1 and defendants 2 to 6 should have 
been investigated and that since defen¬ 
dants 2 to 6 were parties to the suit, res¬ 
pondent 1 was barred by S. 47, C. P. C.; 
the proceeding could have been treated as 
a suit if the learned District Munsif con¬ 
sidered it sufficiently complicated. The 
appellant’s contention here is that the 
question of his title and defendant 6’s 
title was not a matter which could be 
gone into in the execution proceedings. 

The question is whether defendants 2 
to 6 in the suit are, under the provi¬ 
sions of S. 47, Civil P. C., defendants 
against whom a suit has been dismissed 
and therefore parties to the suit. The 
contention of the appellant is that as 
the defendants were held not to have 
been properly impleaded in the suit and 
the suit on that ground was dismissed 
as against them, they are not defen¬ 
dants against whom a suit has been dis¬ 
missed as is provided in S. 47, Civil 
P. C., and that there is a distinction 
between the dismissal of a suit on its 
merits and a dismissal through mis* 
joinder of parties. Two’ views upon 
this matter have been taken. There is 
the broad view of the section taken in 
40 Mad. and the narrow view of it in 
Bethu Konar v. Ramaswami (2). Before 
proceeding to deal with the oases upon 
this point, reference must be made to 
0. 1, E. 10 (2), Soh. 1, Civil P. 0., 
which provides that the Court may at 


such dismissal. That of course is plac¬ 


ing the strictest and narrowest construc¬ 
tion on S. 47. In Erishnappa v. Peria- 
swami (l) Ayling and Kumaraswami 
Sastri, JJ., held that where a party to a 
mortgage suit, who sets up a title ad¬ 
verse to both the mortgagor and the 
mortgagee, has been exonerated from 
the suit on the ground of misjoinder 
and his claim has not been adjudicated 
upon in the suit, he does not remain a 
party to the suit for the purposes of 
S. 47. Civil P. C. The order of the 

Judge in the trial Court was an order 
exonerating the defendant, with costs 
as he was an unnecessary party to the 
suit. It was argued in the appeal that 
notwithstanding this exoneration he 
still continued to be a party to 
and that the lower appellate Court 
should have gone into the question o| 
his title. On p. 966 in the judgment of 


the High Court it is stated: 

“The exoaerakion in the present case hating 
been on the ground of misjoinder we are ot 

opinion that the party whose claim was no 
adjudicated upon does not remain a p 

the suit for the purpose of S. 47, Civil P. u 
Exoneration from the 3ult may 1^ 
various causes and the question whether a 
party remains on record for the purpose o 
S. 47 in spite of suoh'exoneration will 
upon the nature and scope of the order hating 
regard to the pleadings and the reasw wbio 
led to snoli dismissal or exoneration. To no 
that in oases of misjoinder (and oonseqne 
refusal of the Court to adjudicate * 
particular matters in contest) the patty 
claim was not adjudicated upon and who ^ 
exonerated remains a party to the suit wouJ 
lead to the anomaly that the Court 
bound in execution proceedings to decide >>» 


1 
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vocy quoebions which it refused to defcarmiuo 
in the suit." 

And again ab p. 968 ; . „ 

“As pointed out in Venkatapalhi Naidit v. 
Sitbbtiroya Mudali (3) the mere fact that the 
name of the exonerated party is not formally 
removed from the record pursuant to the order 
exonerating him would not affect the question 
as to whether he remains a party." 

This case was referred bo in San^ 
namma v. Radhabhayi (4), a decision of 
the Full Bench which held that where 
a person has been properly impleaded 
as one of the defendants in a suit, but 
the suit is dismissed as against him 
-on account of the plaintiff’s election 
to abandon his case so far as it affected 
that defendant, such a person is a de¬ 
fendant against whom a suit has been 
dismissed” within S. 47, Civil P. C. 
'On p. 424 Sir John Wallis, C. J. states : 

“Thifl case which came before the Court in 
Krishaappa V. Periaswami {1) of a misjoinder 
of causes of action and of the plaintiff being te- 
-qnired to proceed with one cause of action only 
and the suit being dismissed as against the de¬ 
fendants who had been joined in respect of the 
other causes of action only, may possibly stand 
on a different footing, as to hold that the cause 
of action which the Court was prohibited from 
trying may be gone into in execution by virtue 
of S. 47, goes fat to defeat the prohibition of 
joinder, and such a oonstruotion of S. 47 
should therefore be avoided if it is possible to 
do so. As that question is not before us, I ex* 
press no opinion vipon*it, and onlj say 

that the proper course.in these oases appears to 
be for the Court to exercise the power which i 
now has under 0.1. R. 10 ( 2 ), of ordering at 
anv stage of the proceedings, the name of a de 
fendant improperly joined to be struck out, in¬ 
stead of dismissing the suit as against him. 
That will, as held by the Full Bench m Rama- 
ewami Sastrulu v. Kameswaramma (Sj.bavetho 
effect of taking him out of the operation of S. 
47 which ought nob to apply to him seeing that 
he has no real concern with the suit. 

Although Sir John Wallis does nob 
definitely decide the point it is obvious 
that he approved of the spirit of Knsh- 
nappa v. Periaswami (l) and he certainly 
has given very strong reasons for hold¬ 
ing that the Bench in that case took the 
correct view. 

I will now turn to Sethu Konar v. 
Bamaswami Konar (2), where a Bench 
of this Court took the opposite view to 
that taken in Krishnappa v. Periaswami 
(l). That was a suit for sale on a mort¬ 
gage and a person claimed the property 
pfay a title paramount to that of the 
mortgagor and he was joined as a defen¬ 
dant. But the final decre e merely stat ed 

U Mad! Al. 0.93MF. a) 

<6) tlWO] as Mad. 361=10 M.L.J. 126 (F.B.). 


that he wa^ oxonoiated without remov¬ 
ing his name from the record and it was 
held that ho should be cousidorod as 
continuing to bo a party to the suit. The 
reason for deciding uhis case in that way 
was that the Honch considered that the 
ground on which a party is exonerated 
from the suit can never determine whe¬ 
ther he continues or ceases to be a party 
bub will depend entirely upon whether 
his name has been struck off from or re¬ 
tained on the record. This of course is 
applying S. 47 in its strictest sense. An¬ 
other case on this point is Linga Aiyar 
V. Lakshmana Chetliar (6), a decision of 
Odgers and Viswanatha Sasbri, JJ. De¬ 
fendant 2 in that suit had his name by 
consent struck off by the District Mun- 
sif, bub his name was retained in the 
cause title in the decree which was 
finally drawn up and it was held that in 
spite of his name being struck off, he 
was a party bo the suit within the mean¬ 
ing of S. 47 and the explanation thereto 
bub it was stated that striking out is 
the proper procedure bo be employed in 
the case of misjoinder, that in any other 
case the proper course is dismissal and 
that striking off of the name is nob ap¬ 
propriate bo the case of a party against 
whom the plaintiff does not wish to pro¬ 
ceed further. 

In that case there was no question 
of a misjoinder of parties as the defen¬ 
dant was properly impleaded in the 
suit. Another case directly in point is 0 
Kala V. il/a ITnw (7). and there Krish¬ 
nappa v. Periaswami (1) and Sannamma 
V. Badhabayi (4) were followed ; and it 
was held that where a suit is dismissed 
against a person on the ground that ha 
was wrongly joined as a party having 
no real concern with the suit, such a 
person does not remain a party to the 
suit for the purpose of S. 47, Civil P. C., 
and that a more appropriate way, in case 
of misjoinder, is to strike out the name 
of the party under 0. 1, R. 10 (2), of the 
Code, so as to take him out of the opera- 
bion of S. 47. The contrary view was 
taken in Abdul Kasim v, Thambusami 
Pillai (8). There a defendant was ex¬ 
onerated by the decree in the suit with 
the result that the suit was dismissed 
as against him but his name was not 

(6) A.I.R. 1926 Mad. 687=94 I.C. 123. 

(7) A.I.R. 1927 Rang. 137=101 1.0,794=5 
Rang. 110. 

(8) tl917J 37 I.O. 673. 
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actually removed from the record and 
it was held that he did not cease to be 
a party to the suit on that account. 
That was a decision of a Bench 
consisting of Oldfield and Krishnan, 
JJ. This case was referred to 
in Eri<,hnappa v. Periasuavii {[). No 
reason for the exoneration of the defen- 
dant is given either in the statement of 
the facts of the case or in the judgment 
which is a very short one. In Venkata, 
samy V. Chidambaram (9), it was held 
that a defendant whose name appears 
in the decree without having been struck 
off previously from the record is a party 
within the provisions of S. 47, Civil P. C. 
There defendant 4 set up a title adverse 
to both the mortgagor and the mort¬ 
gagee and was held not to be a necessary 
party and ordered to be struck out of 
the suit. The order was: 

“Defendant 4 Is -not a necessary party and is 
exonerated with costa.” 

The Bench consisting of Sadasiva 
Ayyar and Phillips, JJ., thought that 
S. 47 was perfectly plain in its terms. 
In Raviaswanii Sastrulu v. l^ameswa. 
ramma (5), it was held that a party 
defendant exonerated from the suit, the 
suit being dismissed against him, is a 
party to the suit. This case also was 
referred to in Krishnappa v. Peria- 
su-ami (l). but was held distinguishable 
because it did not appear to be a case of 
exoneration of a party by reason of mis¬ 
joinder of causes of action. 

Mr. Srinivasagopalachari in the course 
of his argument on behalf of the res- 
pondent, contended that the construc¬ 
tion placed upon S. 47, Civil P.C., in 
Knshnappa v. Periaswami CD, ought not 
to be placed upon it because of the in. 
convenience it would cause to the liti- 
gant public and those who have to ad¬ 
vise them and because it would pub an 
unreasonable burden upon the executing 
Court if that Court had to consider not 
only the decree bub the judgment and 
the pleadings in the suit insteiad of 
merely baking the decree itself. I can 
see no force in this latter contention as 
it is the duty of a Court nob only to refer 
to the decree but also'- the judgment and 
the pleadings. In the case before us no 
inconvenience could have been occa¬ 
sioned by this procedure because the 
judgment of the District Munsif upon 
this poi nt is contained in a very few 

( 9 ) [ 1919 ] 62 1 . C. 67X.- ~ ^ 


lines. He further contended that there 
can be no distinction between the case 
of a defendant against whom the plain¬ 
tiff abandons his claim and the suit is 
accordingly dismissed as against him 
and a person who has the suit dismissed 
against him on account of misjoinder. 

In my view, the two cases are quite 
different. In the former case he may be 
a pr.3per party to the suit but yet the 
plaintiff either does not wish to take a 
decree against him or feels that he is 
unable to prove his claim and he is nob 
a person to whom 0.1, R.i0(2), ap¬ 
plies. In the latter case, on the other 
band, he is a person who ought never 
to have been made a party to the suit 
at all and not having been properly im¬ 
pleaded, the plain duty of the Court is 
to strike his name out. If the respon¬ 
dent’s contention is correct, then ib 
means that, although the appellant oughb 
not to have been made a party to the 
suit-and the District Munsif held that 
he had been improperly impleaded and 
instead of striking his name out adopted 
the wrong procedure in dismissing the 
suit as against him, he is to be placed 
in a worse position than a party in res¬ 
pect of whom the Court does adopt the 
correct procedure. It seems to me te 
be a contradiction to say that a person 
who is held at the trial of the suit not 
to be a proper party to the suit remains 
still a party to the suit. I am clearly 
of the opinion that Krisknappa v- i 
Periasuami (Di was correctly decided 
and the appeal to the lower 
Court was incompetent. The appeak 
must accordingly be allowed with costs. 

1 cannot leave this case without point- 
ing out that it is the duty of the trial 
Judge to strike out the name of a party 
improperly impleaded. It is quite wrong 
procedure to dismiss the suit as againab 
him. 

Anantakrishna Ayyar, J.—I agree; 
Curgenven, J.—I agree. 
p.b.s./b.v. Appeal allowed. 

A. 1, R. 1930 Madras 820 
Walsh, J. 

[Mavili) Erochan McnoW—PUintiff^ 
Petitioner. 

V. 

Pvnnasseri Elevana Tarwad KamavOf* 

and others —Defendants-^Bespondentfl. 

Civil Revn. Pebn. No. 1360 of 
Decided on 29th April 1929. 
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(a) Malabar Law—Karar—Karnavan ap- 
vQinting anandaravan hit agent for manage- 
«nentof larwad—According to karar kar* 
naran could not raite loan without ananda* 

cravan. , , 

Kfttnavaa executed a kacar in favour of 
•anandaravan as followg : Contracting of debts 
■for accidental or extraordinary purposes was 
to be with consent of both of them. When the 
former could not participate, the latter could 
raise it independently of the former. Karna* 
'Van was not to interfere in the tarwad affairs 
without participating with anandaravan so 
Hong as power of attorney was in force. 

Held : that karnavan can surrender his 
.powers of management and according to Jihe 
karar, he had no power to raise loan, without 
anandaravan, while latter alone could so: 
A. I. R. 1921 Mad. 520, F.rpi. [P 821 G 2) 

(b) Malabar Law—Debts, 

Payment of kist does not of itself constitute 
• a necessity to borrow. [P 8-1 C J 

P. Govinda Menon —for Petitioner. 

K. Kuttikrishna enon-^iov Respon¬ 
dents. . ,, 

Judgment. —Defendant 1 who is the 

karnavan of the tarwad executed a pro¬ 
note to the plaintiff who brought a suit 
•on it. The Sub-Judge found that dofen- 
dant 1 was not the manager of the 
tarwad which was being managed by 
defendant 4 under karar from^ defendant 
1. He found that the plaintiff was 
aware of the fact. He also found that 
the loan was not for family necessity 
and therefore gave plaintiff a personal 
decree against defendant but no decree 
against the tarwad property. A revi- 
•sion is filed against this order. 

It is sought bo get over the findings 
of fact with regard to management by 
arguing that the appointment of defen¬ 
dant as agent under the karar did not 
fireelude the karnavan from acting him¬ 
self and that the provisions of the 
karar must be strictly construed. That 
■a power of attorney or karar must be 
etrictly construed is not denied. 
skna Menon v. Krishnan Nctir (l) is 
•quoted for the position that a karar exe¬ 
cuted by the karnavan in favour of an 
anandaravan under which the latter was 
to carry ou the management under 
virtue of a muktearnama does not 
deprive the karnavan of his right to 
:grant a melcharbb. The remark on 
p, 123 P. of R. Sundara Aiyar’s Malabar 
.^nd AUyasantana Law that the ippoint- 
’oaent of a junior member as a muktear 
qr agent cannot preclude the karnavan 
trova. acting himself, is also relied on. 
TFhat remark must be read however in 
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the light of Krishna Menon v. Krishna 
Nair which is quoted immediately, 
afterwards. It does not mean that a, 
karnavan cannot surrender his manage-i 
ment: vide the opening remarks of 
Cb. 8. p. 117 of the same bDok._ Now 
burning to the muktearnama in this 
case it is clear that in the matter of 
raising loans the karnavan has dives¬ 
ted himself by it of his power to act 
alone and without defendant I. 

In para 5 it is stated : 

“If any new debt is to be contracted either in 
any of the mitters that may arise accidentally 
©r extraordinarily or in the case where ex¬ 
penses have to be met beforehand such debts 
ought to be contracted by both of us jointly 
and it is only when I shall be unable to 
participate with you in the said matter for 
some reason or other that you can raise such, 
debts independently and by yourself.” 

Para 7 says : 

“As long as the power of attorney remains 
in force I shall not enter in the tarwad affairs 
without participating with you.” 

So it is clear that while loans should 
ordinarily be raised by defendant 4 
with defendant i the former can in ur¬ 
gent circumstances raise them by him¬ 
self but the latter has no such power. 

The finding of the Court that de¬ 
fendant 1 had no jower to raise the suit 
loan is obviously in accordance with the 
karar. As regards the question of nee- 
essity.that also is a finding of fact. 
The plaintiff admitted that defendant 
simply told him that tbsro W3»3 oocss* 
siby and that be made no independent 
enquiries. He now says that the am¬ 
ount was to pay kist but he seems to 
have put forward a different version be¬ 
fore that; it was to repair a temple and 
his own witness, plaintiff s witness 4, 
stated that defendant 1 spent it for 
that purpose. The mere fact of pay¬ 
ment of kist does not itself constitute 
a necessity to borrow. In the face of 
both the findings of fact there is no 
scope for a revision petition. The peti¬ 
tion is dismissed with costs. 

P.R.S./B.V. Petition dismissed. 

A. I. R. 1930 Madras 821 
Venkatasubba Rao, j. 

Theleti Appellants. 

V. 

Kenala Brahmiah —Appellants. 

Second Appeal No. 1636 of 1926, De¬ 
cided on 2l9t February 1930, from dec¬ 
ree of Dist. Judge, West Godavari, in 
Appeal No. 117 of 1926. 


0) A. I. a. 1921 Mad. 520=62 I. C. 598. 
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Limitalion Acl, Art, 44—Minor'* property 
alienated by mother acting a* guardian— 
Minor dying before attaining majority— 
Mother nieceeding him — After mother’* 
death, and more than three years after 
minor's death, reversionary heirs suing to 
«et aside alienation—Suit was time barred 
as period of three years is to be reckoned 
from minor 8 death when cause of action 
arose—Fact that minor s heir was female 
makes no difference. 

A minor’s property was alienated by his 
mother acting as his guardian. The minor 
died before attaining majority and was suc¬ 
ceeded by his mother. After the mother’s death 
the reversionary heirs instituted a suit to set 
aside the sale more than three years after the 
minor's death. 

Hehl\ that the suit was time barred. 

Where the guardian of a minor alienates the 
minor’s property, the causo of action arisss 
from the date of the alienation. S. 6 only 
makes minority a cause for suspending limita¬ 
tion. Art. 44 cannot therefore be construed so 
as to give a new cause of action from the time 
the minor attains majority. Hence when the 
minor dies before attaining majority, S. 6 (3) 
comes into play and the period of limitation is 
to be reckoned from the death of the minor and 
the fact that the heir of the minor is a female 
makes no diSerenoe: A. I. R. 1929 Mad G68 
and A.J.R.1929 il/nd. 313. Ref.- 38 A/ud. 118, 
Eel, on. and 18 Mad. 193, Appr. [P 823 C 2j 

K. Kameswara Eao—ior Appellants. 

G. Lakshmanna, and V, Govindraja’ 
chart —for Respondents. 

Judgment. — Mr. Lakshmanna has 
argued this case at great length, but I 
am afraid I cannot uphold his conten¬ 
tion. The facts may be briefly stated. 
The property belonged to Ramiah who 
was the last full owner. During his 
minority, his mother, acting as his guar¬ 
dian, sold the property in 1873 to a per- 
son through whom the defendants'claim. 
Ramiah died whilst still an infant in 
1879 or 1880. After his death, his 
mother, as his heir, took possession of 
his other property and died in 1921. 

This suit was brought in 1922 by a re¬ 
versionary heir for recovery of the suit 
item. Both the lower Courts have held 
that the suit is barred by limitation. 
Mr. Lakshmanna contends that this 
decision is wrong. Art. 44, Lim. Act 
runs thus: 


•By a ward who has 



attained majority, to 


When the 

set aside a transfer 

Three years, 

ward attains 

ot property by bis 
guardian* 

a 

'majority. ■ 

A A ^ 


—O aiQUlUOUU i9| oDftC 

as the ward died before he came of age, 
this article does not apply. He puts 
his case thus: The minor's right to re- 


cover the property would but for this, 
article not be barred till the eipiry of 
12 years from his attaining, his majo. 
rity. The case would fall under Art. 144., 
The transaction being voidable and not 
void, the possession of the alienee does 
not become adverse till the ward, by 
coming of age, becomes competent either 
to ratify or repudiate; see Shanhrhhar 
V. Maisihji {l) and Churcher Martin 
(2). The effect of Art. 44 is that the 
ward on attaining majority, must elect 
within three years either to be bound 
or not to be bound by the transaction. 
The period of limitation is thus cur¬ 
tailed in his case. But as Art. 44 ap> 
plies in terms only to a ward who comes- 
of age, his heir is not similarly restrict¬ 
ed and can sue for possession witbont 
getting rid of the transaction. I think 
I have correctly set forth the somewhat 
ingenious contention of Mr. Laksh- 
manna. It amounts to this: that if the 
heir of the minor dying before attaining 
his majority, happens to be a male, he 
has, under Art. 144, 12 years from the 
minor’s death within which he may 
bring the suit. The heir, unlike the- 
ward, is not bound to remove the ins¬ 
trument from his path and is not tram¬ 
melled by the three years role. 

Again, according to Mr. Lakshmannas- 
contention, when the heir of a ward dy¬ 
ing an infant happens to be a femalOr 
the reversioner who succeeds her, hw 
from her death, 12 years within which 
he can sue for possession. Can this 
contention be accepted ? The minor on 
attaining full age cannot dislodge 
alienee from the property without first 
clearing out of his way, the deed of 
transfer executed by his guardian: 
raiswami v. Thengavelu, A. L B. I’Jy 
Mad. 668. This rule applies also to the 
heir of the ward who dies after attain* 
ing his majority. It equally applies*® 
an assignee who takes a transfer from 
such a ward: Bamasami v. Govinaa^' 
mal (3). Is there then any reason why 
an exception should be made in the ease 
of the representative of a ward wh& 
dies while still an infant ? According 
to Mr. Lakshmanna's contention, the 
heir of a minor dying an infant is m ® 
better position than the minor himsg ^ 

(1) [1917] 42 I. 0. 908. 

(2) 11889] 42 Oh. D. 312=61 L. T. 113=37 
R. 682=58 L. J. Ob. 596. 

(3) A. I. R. 1929 Mid. 313=118 I, 0. 451- 
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The present case shows to what start¬ 
ling results this position may lead. 
Though the suit would have long ago 
been barred had the minor attained full 
age and died, the law must treat the 
claim as being alive, for the benefit of 
bis successor, at the lapse of 50 years. 
There is nothing, in my opinion, in the 
Limitation Act which compels mo to 
uphold such a contention, 

The'question is; When does the cause 
of action arise to set aside the transfer. 
Does it arise on the date of the aliena¬ 
tion or when the ward comes of age ? 
Art. 44 DO doubt fixes the starting point 
as the attaining by the infant of bjs 
majority. In my opinion, that article 
does no more than express the result ot 
applying to the particular kind of case it 
contemplates, the general principles em¬ 
bodied in Ss. 6 and 8. Lim. Act. The 
statute begins to run from the date of 
the alienation but S. 6 makes minority 
a cause for suspending the operation of 
the statute. Now, let us suppose that 
Art. 44 ran thus:_ 


By a ward who has 
attained majority, to 
8et aside a transfer of 
property by his guar¬ 
dian. 


Three years 
from the date 
of the transfer. 


Let us apply to it the rules contained 
in Ss. 6 and 8. S. 6 says, where a person 
is ac the time from which ° 

limitation is to be reckoned a minor, 
he may institute the suit within the 
Lme ^period after the disability has 
ceased, as would otherwise have ee 
allowed from the ^scribed 

therefor, in column 3, Sch. 1. 
enacts that nothing m S. b sfiau 
be deemed to extend for 
three years from the cessation of 
disability, the ‘period within which any 
suit must bo instituted. The provision 
as given above in its altered shape, read 

in the light of these two sections, yields 

the rule in the exact form embodied in 

Art. 44 as it stands. The reason for 

drafting this article in this manor is 

obvious The other articles of ‘h® 

tation Act may apply to 

adults, but by its very nature the trans- 

eactiou referred to iu Art. 44 oonce.us 
™f.!ors only It was therefore unneces- 

leading it to be governed by the prmc ^ 
pise contained in S. 6 and Art. 8. 


seems to be the result of an attempt to 
state the law corapoudionsly in a self- 
contained provision. This is the view I 
am disposed to take, and it receives sup¬ 
port from the observations of Sadasiva 
Aiyarin Voraauanti v. Nondisami (4), 
a case decided by a Bench of three 
Judges. The learned Judge, after re¬ 
marking that even before the ward 
attains his majority, a suit can be 
brought on his behalf by a next 
to set aside the transaction and that 
the ward is bound by the result of 
such a suit, if honestly brought and 

conducted, goes on to observe: 

"This seems to indicate that the cause o 
action to set aside the alienation arises at 

once.’ 

The learned Judge thus continues. 

"It seems difficult to hold that there ate two 

separate causes of action given to the ward to 
set aside an alienation o£ the ward s property 

^V^na^cause'^of action which arises at once 
to bi enforced by a suit brought by anybody 
acting as. bis next friend ‘during the whole 
course of his minority, and (b) another distinct 
cause of action which arises as soon as be 
attains majority {and only on tho o bis 

ntainiog majority and not before to be 
enforced by a suit brought by himself a 
maior.If there is only one cause of aotion which 
aciLs on the date of alienation, it ^ 

follow (as Abdur Rahim, J., has remarked) that 
Art. 44 is only an illustration of the 
embodied in S. 7 corresponding to S. G, oH 
present Act). If this bo the correct view to ake 
of Art. 44 (I entertain no doubt on the point/, 
S. 6, Cl. 3 comes into play. 

It runs thus: .v 

“Where the disability continues JJPJ® 
death of such person, bin legal represen a 
institute tL suit within the 

after the death as would otherwise have been 

allowed from the time so prescribed. 

The limitation is therefore to be iQ- 
ckoned from the death of the warL 
In that case the fact that on his death 

the estate is taken by a 

lity an extended period is given. 

the statute once begins to rnn, no snb^ 

sequent event, not specially p ov^ed 

for, impedes its operation: (S. 9 ). ih® 

suit, therefore became barred on the 

lapse of three years after the death o 

the ward, ^U^h8_tandjng_tlm_ia^t 

Ti) ri9l5l 38 Mad. 118=21 I. C. 410. 

(6 A. I. B. 1922 Mad. 12=70 1. C. 678-45 

Mad. 361. 
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that he was succeeded by a female 
heir. 

In this view the question regarding 
the scope of Art. Ill does not arise. 
If time had commenced to run 
duiing the lifetime of the ward himself, 
Art. ill is clearly inapplicable. I do 
nob therefore propose to consider any 
cases bearing on that provision. 

Mr. Ijakshmanna has not been able 
to cite any authority for his contention, 
it IS opposed to SumJrammal v. Rang-' 
(6), the facts of which are on all 
Jouis with those of the present case, 

• for made 

in 1861 by the adoptive mother acting 

as the guardian of her infant son. On 

his death, before attaining majority, 

the mother entered into possession and 

properties till she died in 
IbJO. The suit was filed by the rever¬ 
sionary heir in 1891. It was held that 

the claim was barred. The following 
passage contains the reason: 

niadrt°hl\f ^ alisaafcioQ was 

mado by Muttimmal and her minor son and 

was nr, fi alienation 

was not that of a widow’s estate by a widow 

but that of an absolute estate by the guardian 

nixf 't ""r", « °P0a tc t, 

durinc to have stepped forward 

tion on ft the aliena- 

wu"bo“u" adlJJX . c^s iu. oT’ia ? fT 

ji^ued auth'ori.; "reuf.^dira.'^Artirarfsnt- 

wff 'whilst the present suit 

his revnrc’ji^ minor were still alive and 
The nlaintifvf^^i take a higher position. 

to betme'bJ/od"” 

Mr. Lakshmanna says that the judg- 

ent IS very brief and that the decision 
■s wrong. Tha decision, is in my opt 

did not discuss the point at any length. 

l^th dismissed 

With costs. Leave refused. 

- disjnissed. 

(6) [1890] 18 Madn93.=4 M. L. J. 275.- 


^ A.I.R. 1930 Madras 824 

Wallace and Anantakrishna 
Ayyar. JJ. 

Seetkaramanujacharyulu 

Plaintiff—Appellant. 


(Narra) Yenkatasubbamma and an. 

ofAer—Defendants—Raspondenfcs. 

Second Appeal No. 992 of 1925, Deoi- 
oed on llfch April 1930. 


. (a) Ciyl P.C. (1908), O. 41, R. 27-Ado.i,. 
Mon of document in cvidenc. in .PPC.I.X 
nppJ.c.t.on for it. .dn.i..ion-No 
.hown for fnilnrcto produce it in fo™ 
Court-Document .hnuld not be edmitled. 

f .of a doonmont in appellata 

Court m evidence IS illegal ftfaPM nn fL- *" 

are recorded. When no® appHe™on "ifS: 

for the admission of the evidence nor any tea- 

to produce thedoBU- 

nnh L evidence should 

not b9 admitted : 32 1. C. 826, Rel. on. 

S *52 aLi 

suit for maintenance claiming to have 

Thi^rr® ®*)”8®‘* ‘Pecific properly. 

The doctrine of lis pendens applies to a snit for 

maintenance when the plaintifi claims to have 

S of "P®®|ficMly charged on spaciflo 
,u?n^ ^ ‘ mmovable property, mentioned in tha 
plaint and decree is passed creating a charge 
on such property as right to immovable pro¬ 
perty 18 directly and.substantially in qaestion 
V* f 508; 27 Cal. 77 and 25 

[P 827 Cl] 

Q ci® 1 • Properly Act (1882), 

aalea .ppliei to involuntary 

The doctrine of lis pendens applies to sales 
la lavitum ShaS take place during the pendenoj 
of-a suit by widow claiming to have her 
maiaten.i,ace charged on specific immovable 

property mentioned in the plaint. The decree 

obtained by the plaintiS in such a suit creat¬ 
ing a specific charge on specific items of 
immovable property operates to give her 
charge as from the date of the plaint and not 
from the date of the decree only unless there 
is anyt.hing in the decree to the contrary. 
Transfer inter vivos or sale in invitnm during 
the pendency of such suit cannot prevail over 
such charge olaimel in the plaint and granted 
by the decree: 40 Mad. 955; 26 I. C. 879 ; and 
A I.Ii 1924 Mad. 307, Bel. on; 29 iffli.SOSand 
27 Mad. 45, Expl. [P 832 01] 

(d) Hindu Law—Debta—Maintenance of 
Hindu widow charged on specific properly 
takes precedence over debts binding on 
family, 

A simple money creditor of a joint Hlnfio 
family has no priority over a obarge for main¬ 
tenance over specific items of property granted 
to a widow by decree in the absence of fraud 
or collusion. An auotion-purohaser, during the 
pendency of such maintenance suit of an item 
of property over which a charge was claimed 
in the plaint and was granted by the decree, 
who purchases in the execution of a simple 
money decree binding on the family is not 
entitled to priority over another auction-pur* 
ohaserofsuoh'property in the proceedings taken ^ 
to execute the maintenance decree: 4S Mad. 
800; 2 Bom. 494; 27 Cal. 194; 10 ifad. 283; 

A. I. B. 1928 Mad. 713; A. J. B. 1927 Mad. 502; 

A. I. R. 1927 Mad. 1032; Rel. on; 4 All. 296 and 
5 All S67 List. [P 630 0 1, 2] 

G. Lakshmanna —for Appellaat. 

K. Kamestvara iJao—for RaspondaaliS. 

Odgers, J.—In this case an infceresli- 
ing quesbion of law was opened, namely 
as to whether the -maintenance decree* 
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fcolder with a charge (defenclaDt l) was 
to be held to have a superior claim to 
the plaintiff who purchased from a 
'Court auction-purchaser. It is admit¬ 
ted by Mr. Lakshmanna for the appel¬ 
lant that if the debt for which the pro¬ 
perty was brought to sale in execution 
■of Small Cause Suit No. 1906 of 1916 
was not a debt binding on the family 
the claim of defendant 2 must prevail. 
The District Munsif held that the de¬ 
cree debt in S. C. S. No. 1906 of 1916 
was not a binding debt which could 
prevail against the claim of the main¬ 
tenance of defendant 1. He gives vari¬ 
ous reasons which liave induced him to 
come to this conclusion and they are set 
out in para. 6 of his judgment. He ob¬ 
served inter alia that 
“the extract from the suit register could have 
been produced to show the nature of the claim 
in S. C. 3. No. 1906 of 1916”. 

There are however various other 
circumstances which induced him to 
-come to'the conclusion that it has not 
been proved that the debt is a debt 
binding on the family. The Sub¬ 
ordinate Judge, on the other hand, 
mainly or exclusively from the fact of 
the extract from the suit register which 
he admitted and marked as Ex. 6 comes 
to the opposite conclusion. It is said 
that this Ex. H supplies the missing 
link because it shows that the promis¬ 
sory note which is referred to in the 
-endorsement of Ex. B is the very note 
referred to in the suit register. The 
circumstances under which the admis¬ 
sion of Ex. H was applied for and 
allowed seems to be somewhat extra- 
■ordinary. The plaint was filed on 20th 
June 1922 and the decree in the first Court 
was nob made until 23rd November 1923. 
On 29bh January 1921 an appeal was 
filed in the lower appellate Court and on 
ItbDecember 1921 there was a petition to 
receive Ex. H, that is to say, over a year 
after the learned District Munsif bad 
commented on its absence and nearly 
■Si years from the institution of the suit. 
No order was made on this petition 
which is extremely vague in its allega- 
'tions, the affidavit in support saying : 

“it is therefore very neoeesery that these two 
doeumente (of which Ex. H ie one) ehonld 
he taoeived," 

■without saying any reasons why this 
document could not bavo been filed in 
the District Munsif’s Court. The matter • 
is governed by 0. 41, E. 27 (d). The 


appellate Court did not require the 
document to be produced so that the 
Court must be satisfied that there is 
some other substantial cause to allow' 
such documout to be produced. No; 
substantial cause is alleged and further,i 
with regard to the proviso in aub-S. 2,' 
the Court has not recorded any reason 
for its admission. On 16th April 1925, 
two days before judgment in appeal was 
delivered, the Judge ordered this extract: 
from the suit register to be received and' 
marked Ex. H, cases having gone to 
the length of saying that such reception, 
of additional evidence under those cir-; 
cumstances is totally without jurisdic.; 
tion. I 

In KaliMutyau v. S. Baghacajya. 
(l) a Bench of this Court held that| 
the admission of a document in evi-' 
dence was illegal where no reasons 
were recorded. There was no applica-, 
tion for the admission of the evidence 
and no reasons were shown for failure 
to produce the document in the Court 
of first instance. Apart from this ir¬ 
regularity or illegality in admitting 
Ex. H in evidence, the learned Judge 
has, to my mind, failed to deal with 
some of the aspects of this question of 
fact that presented themselves to the 
District Munsif. It is important .to 
have this question of fact settled and I 
must therefore send, the case down for 
a finding to the Subordinate Judge as 
to whether or nob the debt in question 
i e., the decree debt in S. C. S. No. 1906 
of 1916, is a binding debt of the 
family. The Subordinate Judge need 
not again enter into the question as to 
whether it takes precedence or not of 
the claim for maintenance of defen¬ 
dant 1. That is a question of law 
which if necessary can be argued later 

on. , 

As I have said it seems to me that 

on the authority of Kali Mutyalu v. 
Kanigolla Siva Eaghavayya (IJ, the 
reception of Ex. H was illegal. If the 
appellant there can persuade the Sub¬ 
ordinate Judge that substantial reasons 
did exist for his failure^ to produce the 
documents in evidence in the Court of 
the District Munsif, the Subordinate 
Judge may consider the same. Other¬ 
wise the finding is to be returned on the 
evidence on record. Six weeks for 
finding and seven days for obj ections. 

(1) [1916] 32 iTC. 826. 
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[In com’,tiii.nc9 ^Yith the order con¬ 
tained in (.ho a!'O70 judgment the Court 
of tliG :Subordinat 0 Judge at Masuli- 
pitam suhmitboi the following. 

Ein.liij';.— This appeal has beoa remanded 
fo’a fmdingas to whether or not the decree 
debt in S. C. S. No. 1906 of 1916 was a debt 
LiiuliDg on the family of defendant 1. 

My finding is that the debt In 8. C. S. No. 
1906 of 1016 was a debt binding on the family 
of defendant 1. I may add that I have not 
taken Ex. H into consideration. A petition 
was filed before me for its admission, but it 
was rejioted for the reasons given on it. 

This appeal again coming on for 
hearing for final disposal before ^Yallac 0 
and Anantakvishna Ayyar, J J., the Court 
dolivorod the following]. 

Judgment.—Defendant 1 (Venkata- 
subbamma) filed on lUh January 1916 
0. S. No, 451 of 1916 on the file of the 
Temporary District Munsif’s Court of 
Gannavaram against her deceased hus¬ 
band’s brother Venkatappayya, and the 
alienees from Venkatappayya of certain 
joint family properties, for maintenance 
due to her from the joint family. She 
prayed that the maintenance that might 
be decreed bo her should be made a 
charge upon nine specific items of im¬ 
movable property mentioned in her 
plaint. She alleged that items 1 to 8 
had been alienated by Venkatappayya 
to the other defendants in 0. S. No. 451 
of 1916, fraudulently and collusively 
with a view to defeat her right of main¬ 
tenance. She also alleged that those 
alienations were not bona fide nor sup¬ 
ported by consideration. She obtained 
a decree for maintenance on 27bh April 
1918, and the same was charged by the 
decree on all the nine items of immov¬ 
able property mentioned in her plaint. 
Before the decree was passed in 0. S. 
No. 451 of 1916 P. W. 1 (Narasayya) 
filed a plaint on 27th January 1916, and ^ 
obtained a decree for money in Small 
Cause Suit No. 1906 of 1916 on the file 
of the same Court against Venkatap¬ 
payya on a promissory note, and in 
execution of that decree P.W. 1 brought 
item 9, specified in 0. S. No. 451 of 
1916 as one of the properties charged 
for the widow's maintenance, to sale, 
and after purchasing the same himself 
on 8 th April 1918 sold the same to the 
plaintiff on 2nd June 1919. In the mean¬ 
time the widow Venkatasnbbamma exe¬ 
cuted the maintenance decree obtained 


by her (O.S.451 of 1916) and brought ifeeo 
9 mentioned in that decree to sale, aud 
defendant 2, Veerayya, became the pur¬ 
chaser in Court auction on 5th April 
1922. Defendant 2 attempted to obtain 
possession of the said property in pur¬ 
suance of the sale certificate granted to 
him in 0. S. No. 451 of 1916, and there¬ 
fore the plaintiff instituted the original 
suit, out of which this second appeal has 
arisen, for a declaration that the Court 
sale of the property in suit (item 9 in 
0. S. 451 of 1916) in favour of defendant 
2 is not valid and binding on him and 
for a permanent injunction restraining 
defendant 2 from taking possession of 
the property in pursuance of the Court 
sale to him. 

Defendant 1, the widow Venkata- 
subbamma, did not appear in this suit. 
Defendant 2 pleaded that the purchase 
by the plaintiff’s vendor P. W. 1 in ex¬ 
ecution of the small cause decree on 8 th 


April 1918 was vitiated by the doctrine 
of lis pendens, since 0. S. 451 of 1916, 
instituted by the widow to have the 
suit item also made a charge in respect 
of her maintenance, was pending at the 
time, and that consequently the pur¬ 
chase by P. W. 1 could not prevail over 
tho widow’s rights, that defendant 2 be¬ 
ing the auction-purchaser in execution of 
the maintenance decree, his rights to 
the property should prevail over the 
rights of P. W, 1, the plaintiff’s assign^. 

Three main questions were discussed 
in the lower Courts: (a) whether the doc¬ 
trine of lis pendens applies to^ suits tot 
maintenance where a charge is 
on specified immovable property, w 
whether the doctrine applies-to 
tary sales; and (o) whether debts blu ¬ 
ing on the joint family have 
over claims of widows of the 
for mainbeuance, and if so whether 
Court sale to P. W. 1 would have preofl- 
dence and priority over the Court ss 
to defendant 2 in the ciroumsbanoes. 

The trial Court found that ^be de® 
debt in Small Cause Suit 1906 of 

was mot under the oiroumstanoes a di 
ing debt which could have .prevai 
against the claim for maintenance 
defendant 1; and on the other two ^ , 
the trial Court held that the^ 
lis pendens applied. The suit was 
oordingly dismissed. On appeal by 
plaintiff, the lower appellate Court 
mitted a fresh document in evidence 
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found that the decree debt in Small Cause 
Suit No. 1906 of 1916 was a debt binding 
on the joint family. The lower appellate 
Court further observed that the doctrine 
of Us pendens applied in the circum¬ 
stances and therefore confirmed the 
trial Court’s decree. 

When the second appeal first came for ■ 
hearing Odgers, J., being of opinion that 
the finding of the lower appellate Court 
on the question of the binding nature of 
the debt, which was the subject matter 
of the Small Cause Suit No.l906 of 1916, 
was not satisfactory, called for fresh 
findings and reserved the other ques¬ 
tions of law arising in the case for fur- 
ther consideration. The finding submit- 
ted by the lower appellate Court (ao- 
other Subordinate Judge) is to the effect 
that the debt which was the subject 
matter of the small cause suit was one 
binding on the joint family. This find- 
ing is one of fact and has to be accepted 
for the purpose of this second appeal. 

Mr. Lakshmanna, the learned advocate 
for the appellant argued two questions* 
(1) that the doctrine of lis pendens does 
not apply to the case; (2) that the debts 
binding on the family have priority oyer 
the claims of a Hindu widow for main¬ 
tenance; and that on the finding of the 
lower appellito Court that the debt 
which gave rise to the small cause de¬ 
cree was binding on the family, the 
purchase by P. W. 1 in Court sale 
should prevail over the purchase made 
by defendant 2. 

On the question of lis pendens, we are 
clearly of opinion that the doctrine ap¬ 
plies to a suit for maintenance where 
the plaintiff claims to have maintenance 
specifically charged on specific items of 
immovablo properties mentioned in the 
plaint. In such a case, ‘ right to im¬ 
movable property is directly and sub- 
[Stanbially in question” within the mean- 
ling of 8. 52, T, P. Act, and therefore 

“the property eftnnot be transferred or cther- 
wisa dealt with by any party of the suit bo as 
to aflect the rights of any other patty to the 
suit under any decree which may be made 

therein.” . 

Dose Thimanna Bhutta v. Knshn% 

Taniri (2), is a clear and direct decision 
on this point. There the learned Judges 
(Messrs. Benson and Sankaran Nair ) 


^afluit^ia**which a widow claims 
maintenance made a charge onjpeciao immov- 

(if) [1906] as Mad. 508=»16 M. I». J. 413. 


ablo property is one in which a right to 
such immovablo property is directly and 
specificilly in qu>‘9tion within feho terms of 
S. 52, T. P. Act : sec also Jnaendra Chiinder 
Ohose V. Ficli'um.iri D'Tisi (3) and Krishna 
Patti V. Sinnnpfnnii (•!).” 

In fact the learned advocate for the 
appellant did not seriously dispute this 
point, and we think it is clear that the 
doctrine of lis pendens applies to a suit 
for maintenance in which tlio plaintiff 
claims to have her mainteuance made a 
charge on specific immovable property 
mentioned in the plaint and a decree is 
passed creating a charge on such pro- 
party. 

Mr. Lakshmanna however argued 
that the doctrine of lis pendens has no 
application to cases of involuntary sales. 
It is however clear to us that the prin¬ 
ciple of the doctrine of lis pendens 
applies equally to involuntary sales and 
is not confined to transfers inter vivos 
if the other conditions are satisfied. In 
Pethu .I'/yar V. Sankaranarayana Pillai 
(5), Napier, J., observed at p. 961 as 

follows : ... 

Ib is DOW boyoD(3 dispute that mvoluDtary 
sales by decree ate covered by tbe mischief of 
the doctriae/’ 

though having regard to the provi- 
sions of S. 2, proviso (d), S. 52 as such 
might not apply to such cases : see 
Man Singh v. Amantaka Prasad (6) and 
Tinoodhan Ghatterjee v. Trilokija Saran 
Sanyal (7). In Tinoodhan Ghatterjee v. 
Trilokya Saraa Sanyal (7) the learned 
Judges held that 

“the doctrine of lis pendens is applicable to 
a purchase at an execution sale, and that the 
question may now ba considered as s®t at rest 
by decisions of the Privy Council : see p. 179. 

In Ghose on Mortgages, Vol. 2, p. 

706, the learned author remarks that 
“the weight of authority is decidedly in 
favour of tho extension of the doctrioo to alie¬ 
nations in invitum ” ; 

and at p. 707 it is stated that in 
yUkant Banerji v. Suresh Ghandra 
Munich (8) their Lordships of the Privy 
Council expressed strong doubts as to 
the correctness of confining the 
pie to voluntary alienations. And tho 
question may now be taken to be practi¬ 
cally concluded by their Lordships 
judgment in Radhamadhuh Boldar jv. 


S 

4 

5 
6) 
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27 Cal. 77=4 C. W. N. 254. 

25 I. C. 750. 

40 Mid. 955=33 I. C. 778. 

26 I. C. 879. 

18 I. C. 177. 

12 Cal. 414 =12 I. A. 171 = 
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}L'n ■hur ^[ukprji (9) and Motilal Karra* 

Ii. I'eiinrhari V. Naranmha 
Mu'lnJiill], Krishnan and Odgers. JJ., 
held that the doctrine of lis pendens ap¬ 
plies to (' )nrt sales also. 

The question is discussed in Ilukum 
Chand's Treatise on the Fjaw of Res Judi¬ 
cata at pp. 713 and 714. The conclu¬ 
sion arrived at is that the weight of 
authority is in favour of the view that a 
purchaser at a sale in execution pend¬ 
ing a suit is bound by the result in that 
suit. The inconvenience that would bo 
caused by upholding the opposite view 
is forcibly pointed out in an elaborate 
judgment of Sir Richard Couch, C. J., 
in Uaj Ki.^hni Mooh'rji v. Ra Viama^ 
fill uh Hollar (12): see also Bennett on 
Lis Pendens, p. 323, S. 234. 

We accordingly overrule the conten¬ 
tion raised by the learned advocate for 
the appellant, and hold that the princi¬ 
ple of the doctrine of lis pendens applies 
to sales in Court auction also. 

The last point raised by the learned 
advocate for the appellant is really the 
poirft that was strongly pressed by him 
in this second appeal. He argued that 
debts binding on a joint Hindu family 
have priority over maintenance of 
widows and as the finding of the lower 
appellate Court that the decree in the 
small cause suit was in respect of a 
debt binding on the joint family has to 
be accepted, he argued tbit the claims 
of the widow, defendant 1, and of 
defendant 2, who is the auction-pur¬ 
chaser in execution of the maintenance 
decree, could not prevail over the rights 
of the auction-purchaser in execution of 
the Small Cause Court’s decree. He 
strongly relied on the following obser¬ 
vations in Dose Thimmanna Bhatta v. 
Krishna Taiitri (2) of the learned 
Judges, Messrs. Benson and Sankaraa 
Nair, that 

it is alleged tbafc, so far as the property in 
■dispute before us is concerned, tha mortgage 
debt due to him was contracted for the purpose 
of paying ofl any debt entitled to any priority 
over the widow’s claim for maintenance or 
Already due by the mortgagor." 

He also relied on the observations of 
Benson and Bhashyam Ayyangar, JJ., 
in Jayanti Subbiah v. Alamelu Man- 


f9) [1889] 15 Oal. 756 = 15 I. A. 97 =5 Sar, 
211 {P 0 ) 

ClO) [1898] *25 bal. 179=24 I. A. 170=;1 C.W.N. 

639=7 SaT. 2-2Q{P. 0.). 

11 A. I. R. 1924 Mad. 807=76 I. C. 793. 

(12) [1874] 21 W. R. 349. 


iiammal (13) to the effect that the debts 
of a husband take precedence over the 
widow’s claims for maintenance. Some 
other decisions were also referred to to 
the same effect. 


Turning to Dose Thimmanna Bhatta 
V. Krishna Tantri (2) it is clear that 
the observations relied on were only 
obiter. The Court as a matter of fact 
held in that case that the doctrine of 
lis pendens applied, and upheld the 
widow’s claims. Further, it is not 
mentioned what debts are entitled to 
any priority over the widow’s claim for 
maintenance and under what provisions 
of law. Mr. Laksbmanna admitted, 
and in our view very properly, that the 
case reported in Dose Thimmanna v. 
Krishna Tantri (2), is not a decision on 
this point, that the observations relied 
on at p. 509 are only obiter. The deci¬ 
sion in Jayanti Subbiah v. Alameh 
Mangammal (13), does not lay down 
anything inoonsistent with the view we 
are inclined to adopt. In that case 
there was no decree obtained by the 
widow creating a charge in respect of 
any specific immovable property of the 
family; nor was her general claim for 
maintenance against the joint family 
estate reduced by any contract between 
the parties to the form of a specific 
charge on any specific immovable pro¬ 
perties of the family. In those cirenm- 
stances, the learned Judges held that an 
auction purchaser in execution of^ a 
money decree binding on the family 
was entitled to the properties purchased 
by him, and that the general rights of a 
Hindu widow under Hindu law oonld 
not be put forward to resist the cUin 
of such auction-purchaser. 

As observed by West, J., in Lakshman 
Bamaohandra Joshi v. Satya Bhama 
Bat (14), at p. 515 : 

“the widow’s claim being atriotly to 

aaoe only, without any defined share in tea 

estate even on partition, and the kind of 

tenanoe even that she oan claim being depen- 

dent on the perhaps fluctuating oiroamstaaoM 
of the joint family, it appears that altnongn 
she may at her will get her claim reoogn>^“ 
as chargeable on the estate in the hands of tM 
coparceners reduced to certainty, and 
as a spaolfio charge on the estate, yet If so 
could refrain from that course in the .. 
sharing the improving ciroumstanoes of w 
family or through mare carelessness, she 1®*^. 
to the coparceners an unlimited estate to ne» 


(13) [1904] 27 Mad. 45. 

(14) [1877] 2 Bom. 494. 
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with at their diecretion, and muet share their 
ill as well as their good fortune.” 

In the absence of fraud, the above 
passage describes the “widow’s rights in 
general, and before her rights are re¬ 
duced to the form of a charge on any 
specified family property. 

The other decisions cited do not take 
the case any further. In those cases 
also there was no speci6c charge created, 
either by act of parties or by the decree 
of Court, over specific items of immo¬ 
vable property belonging to the family 
for the maintenance due to the widow. 
Our attention was also drawn to Treve¬ 
lyan’s Hindu Law, 3rd Edn., p. 99, where 

it is stated as follows: 

“A right of maintenance is not afieoted by a 
transfer made during the pendency of a suit 
for maintenance, unless such transfer be efieo* 
ted for the purpose of paying ofi a debt, which 
has priority over the claim for maintenance.” 

Mulla’s Hindu Law, 6th Edn., S. 570 

at pp. 570 and 578 was also relied on, 

where it is mentioned that 

“debts oontraoted by a Hindu take prece¬ 
dence over the right of maintenance of his 
wife or infant child, or his widow after his 
death. The same is true of debts contracted 
by the manager of the joint family of which 
the husband was a member, provided the debts 
were incurred for the benefit of the family,” 

The only authority quoted by the 
learned author Sir E. J. Trevelyan is 
Dose Thimmanna v. Krishna Tantri (2), 
about which we have already made our 
remarks. The passage quoted from Mr. 
Mulla’s book refers, as we understand 
it, only to cases where the right of 
maintenance has not been reduced to 
the form of a specific charge either by 
private contract or by proceedings taken 
in Court. That is made clear by the 
oonoluding sentence in the same para¬ 
graph at p. 579: 

'But where maintenance has been made a 
charge upon the property, it takes precedence 
over the right of a subsequent purchaser of 
the same property in execution of a money 
decree, though the decree was in respect of 
debts binding on the family.” 

No doubt in para. 572, the learned 
author quotes the observations already 
referred to from Dose Thimmanna v. 
Krishna Tantri (2) to the effect that 

“the transferee of immovable properties pend¬ 
ing a suit by a Hindu widow to establish a 
charge on specific immovable property for her 
malotenaoce must hold the property snbjeot 
to luch charge, unless the transfer be effected 
1 m the purpose of paying off a debt which has 
pnorlty over the widow's claim for maiate- 
nanoe.” 

In Somasundaram Chetty Unna- 


malai Ammal (15), it was held by 
Oldfield and Sashagiri Ayyar, -T-T., tiiat 

“a charge on joint f.'iinily propcrfcios croatod l)y 
a decree for maintonancii payable to the widow 
of a morabor of a join". Hindu family takes 
precedence over the right of a subsequent pur* 
chaser of the same properties in execution of 
a money decree binding on the family.” 

No objection could be, .nor in fact was 
taken by the learned advocate for the 
appellant to the decision inS'?naxj/u- 
daram v. Unnamatai (15): see also Lak‘ 
shman Ramachandra v. Salija Bhama 
Bai (14), at p. 515 per West, J.. iui/ada 
Prosady. Jageshar Koer (16), Muttia v. 
Viramvial (17) at p. 288; and Jamna Bai 
Ammal v. Balakrishna Tawker (18). In 
Jamna Bai Ammal v, Balakrishna 
Tanker (18). Venkatasubba Rao, J., ob¬ 
served that: 


“(1) Under Hindu law a widow's claim to 
maintenance is not a charge upon the estate of 
her deceased husband until it is fixed and 
specifically charged upon that estate either by 
agreement or by decree of Court and does not 
take precedence over unsecured debts which 
are binding on the family of her deceased' 
husband; (2) that if the widow's claim has 
ripened into a specific charge it has priority 
over the claims of creditors whose rights have 
not been secured by alienation of property.” 


The case in Sham Lai v. Banna (19) 
and Gut Dayal v. Kanunsila (20) were 
relied on by the learned advocate for 
the appellant. But in neither of them 
was there a specific charge created in 
respect of the maintenance claim. The 
observation that even if there is a 
charge it would be subordinated to the 
claims of the creditor is not (so far as we 
are aware), supported by any text of 
Hindu law and no such texts were 
cited to US. S. 2,T. P. Act was also 
relied on to show that nothing in Chap. 
2, T. P. Act (and S. 52 forms part of 
Chap. 2) shall be deemed to affect any 
rule of Hindu law, but as no rule of! 
Hindu law has been brought to our 
notice supporting the appellant’s con¬ 
tention, we are of opinion that the 
statement that the debts of a Hindu 
family takes precedence over the claims 
of Hindu widows for maintenance would 
apply only so long as the claim for main¬ 
tenance is not made a charge on any 
sp ecific pr operty. 

15) [1920] 43 Mad. 800=59 I.O. 398. 

16) [1900] 27 Cal. 194. 

.17) [1887] 10 Mad. 283 (P.B.). 

(18) A I.R. 1927 Mad. 1092=102 I.O. 101 
*19) [1882] 4 All. 296=(1882) A. W. N, 42: 

(20) [188^ 5 All. 357={1S68) A. N. 65.. 
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In th052 circumstances, the question 
arises whether any reason has been 
shown why the principle of the doctrine 
of lis pendens should not apply to such 
'cases as the one before us. After a 
decree is passed charging apecihe items 
of immovable property of the joint 
Hindu family for the maintenance due 
Ito the widow, it is clear that the rights 
of a simple money creditor of the joint 
family do not take priority over the 
Icbargo created by the decree, fraud and 
icollusion apart. Does it make any 
difference when such money creditor 
seeks to proceed against the immovable 
property belonging to the family at a 
time when a suit by the widow claiming 
to charge that immovable property is 
pending in a Court if such a decree in 
her favour is ultimately passed. The 
very principle of the doctrine of lis 
pendens is to prevent creation of fresh 
rights with reference to immovable pro¬ 
perties which are the subject of adjudi- 
cation in suits pending before Courts. 
After decree, the decree operates, and 
would protect the decree-holder against 
any subsequent transferee. One object 
of the doctrine of lis pendens is to pre¬ 
vent the plaintiff's rights and claims to 
property being prejudiced by delay of 
Courts in disposing of the suit, and to 
prevent dealing of the property by or 
at the instance of the defendant to the 
prejudice of the plaintiff. 

The purpose of the rule is to keep the 
subject-matter of the litigation within 
the power of the Court until the judg¬ 
ment or decree shall be entered, since 
otherwise, by successive alienations 
pending the suit, the judgment or decree 
could be rendered abortive and impoa- 
sible of execution. To give effect to the 
doctrine of lis pendens, two things seem 
iio be indispensable; 

(1) that the litigation must be about 
some specific thing which must neces¬ 
sarily be affected by the termination of 
the suit; and (2) that the particular pro¬ 
perty involved in the suit must be so 
defined in the description that anyone 
reading it can learn thereby what pro¬ 
perty is intended to be made the subject 
of litigation. 

If the conditions are fulfilled, the plea 
that the purchase was made bona fide 
and that the purchaser paid a full con- 
sideration for it will not avail against 
.-such judgment or decree, nor will the 
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purchaser be permitted to prove that 
he had no notice of the suit. The law 
infers that all persons have notice of 
proceedings of Courts of record : see 
Black on Judgments, Vol. 2, S, 650, 

The principle of the doctrine of lis 
pendens is explained by the Privy Goan- 
cil in Faiyaz Hussain Khan v. Prag 
Narain (21). Lord Macnaughten, after 
referring to Lord Justice Turner’s obser- 
vations in Bellamy v. Safnne (22) to the 
effect that: 

“it would plainly be impossible that any action 
or suit could be brought to a Buooesafnl termi* 
nation if alienations pendente lite were per¬ 
mitted to prevail,” 

observed that the correct mode of stat¬ 
ing the doctrine, as Cranwortb, L. C.» 
observed in the same case, is that: 

'‘pendente lite neither party to the litigation 
can alienate the property in dispute so as to 
a&eot bis opponent.” 

It being clear, and in fact not dis-' 
puted, that S. 52, T. P. Act applies to a| 
suit for maintenance where a charge iSj 
claimed in respect of specific immov¬ 
able property, we are not able to see 
how the principle of the doctrine of Hs 
pendens ceases to be applicable daring 
the period between the date of the 
plaint and the date of the decree. No 
specific rule of Hindu law to the con¬ 
trary has been quoted to us, and the 
principle of the doctrine of Us pendens 
must be held to apply, it not being 
pretended that the rights created in 
favour of the plaintiff’s assignor P. W. 1 
during the pendency of the mainten¬ 
ance suit were under the authority of 
the Court in which that suit was 
pending. Where reckless plaints are 
filed claiming charges upon all immo¬ 
vable properties belonging to the 
dants without any justification what¬ 
soever, and with a view to 
the management by the kartha of to 
family, S. 52 empowers the^ 
sanction that property which is th 
subject-matter of the suit might 
transferred or otherwise dealt with 7 
any party to the suit on such tenoj 
the Court may impose. If the Oourt 
satisfied that for paying off debts on 
by the family the defendant who is 
manager of the family should be ant • 
rized to sell any of the properties me ' 
tioned in the maintenanoe pUiDt> 

(21) [1907] 29 All. 339=31 LA. 103=1 A.IaJ* 
311 (P.O.). 

(22) A I. 666. 
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it is open to the Court, if it thinks fit, 
'to sanction the sale or transfer of any 
such property. Filing of such plaints 
in Courts should be taken to constitute 
•notice to all persons concerned and 
unless the money creditor of the family 
took steps to get sanction of the Court 
under S. 62, T. P. Act, it would seem to 
logically follow that any transfer of the 
property mentioned in the maintenance 
.plaint could not affect the plaintiff, in 
case she got a decree charging that very 
property. 

Our attention was not drawn to any 
•direct decision on the point we have to 
decide. There is however an observa- 
iiion of Phillips, J., in the case reported 
in Bajah of Kalahasti v. Venkatappa 
Nayanim Bahadur Varu (23). At p. 550 
'{of 27 M. L. W.) it is observed as 
follows : 

“ Under her husbiad’s will the widow ob¬ 
tained no Bpaoifio charge on the estate and 
oonld only oUitn the allowance as a legatee or 
as a Hindu widow, but from the dats of her 
•fluit, namely 22nd Match 1897, she became 
entitled to a charge for her allowance by virtue 
of the deorea, dated 22od August 1909, which 
must be deemed to refer back her right to the 
date of her plaint. As these appeals are con¬ 
cerned mainly with the relative priority of 
Lakshmikantamma’a claim and the claim of 
the several appellants, it is important to re¬ 
member that the widow’s claim dates back to 
22nd March 1897, and any mortgages or charges 
created after that would not affect her right. ’’ 

No doubt the question is nob dis¬ 
cussed by the learned Judge, bub the 
observation of the learned Judge is in 
accordance with the view we are in¬ 
clined to take for the reasons already 
mentioned by us. 

Our attention was drawn to the deci¬ 
sion of a learned Judge of this Court in 
the case reported in Rattamma v. Sesha- 
chalam Sarma (24) where he held that 
a charge takes effect only from the date 
of the decree. If the learned Judge in¬ 
tended to lay down that even in cases 
where a plaint prays for specific charge 
on specific immovable properties men- 
tioned in it, a charge could take effect 
only from the date of the decree, and 
■not from the date of the suit, then, 
with all respect, we are unable to agree 
with him. No doubt in cases where no 
charge is claimed on any specific im¬ 
movable property, but only a general 
olaim is made agains t the defendant 

(28) A. I. B. 1928 Mad. 713=109 I, 0. 

872 (F.B.). . ^ 

. (24) A, I. B. 1927 Mad. 502=1011. C. 806. 


(manager), and the joint family property 
generally, without specifying in the 
plaint any property, than, in such cases, 
a deorea creating a charge on any speci-j 
fic immovable property would bake effect 
ordinarily only Irom the date of the 
decree; but the case would he different 
when the plaint claims a charge on 
specific immovable property and the 
decree also grants such prayer and 
charges such specific property. See in 
this connexion Mayne's Hindu law, 
S. 462, where the learned author states 
as follows ; 

“ Where a widow had sued for maintenance 
and bad named epeoifio pieces of property in 
order to show the amount she was entitled to, 
but bad made no olaim for a charge on the 
property, but suoh a charge was in fact created 
by the decree, the charge was held not to be 
binding as against a mortgage made pending 
suit, by virtue of the doctrine of lis pendens. 
It would have been different if the suit had 
bean to obtain a charge. " 

A somewhat similar question has ari¬ 
sen in England and America. The gene¬ 
ral principles of the doctrine of lis 
pendens being the same there as in 
India, we think, it is perhaps permis¬ 
sible to refer to analogous oases decided 
in those countries. It has there bean 
held that 

“ if in a suit for alimony relief is sought in 
respect of spscifio property, either by making 
it chargeable with the payment of alimony, or 
setting it apart for the use -of or as the pro¬ 
perty of one of the parties, or of partitioning or 
dividing it between them, the doctrine of lis 
pendens will apply : see p. 723, Hukumchand’s 
Treatise on Res Judicata. " 

In Ulrich v. Ulrich (25) the suit was 
for maintenance, yet the Supreme Court 
held the rule of lis pendens to apply,I 
as a eextaio lot was described in thej 
bill, and it was alleged that the lot con-l 
stituted the principal property of the de¬ 
fendant out of which the alimony should 
be decreed. In Wilkinson v. Elliot (26) 
the suit was for divorce and alimony! 
from certain property specifically des¬ 
cribed, and it was contended that the 
doctrine had no application in such 

suits, but Johnston, J., held ; 

“if a divorce is asked on account of the fault 
of the husband, the wife may ask not only 
that all her own land maybe restored to her 
that has not been disposed of, but may describe 
particular property belonging to the husband, 
and ask that the same may be set apart for her 
as permanent alimony. When this is done, the 
property is made the subject-matter of litiga¬ 
tion and is brought within tho jurisdio* 
tion of the Coart, and any one who purchases 

(Is^S Mackey 290. 

(26 19 Am. 3t. Bep. 156. 
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the ?'imo shoul.-] b" bouafl by the judgmeob or 
decr-’o sLccoittrr rctulerod. If in such an 
action tbcie was no specific property pointed 
out, iiut only a gon3ral prayer for alimony, 
th'’doctrine would not apply, for the reason 
that the alitnony might be awarded out cf 
eith''r real or personal property; and as no 
particnlir property was described and made 
the ’subjoct-mattcr of the litigation, no one 
could have noticed that any particular property 
was involved." 

Again, in Poiuell v. Campell (27) ii; 
avas observed thafc 

‘‘in mauy cases where, in divorce proceedings 
the application is for alimony proper, that is 
an allowance.to be paid at-regular periods for 
the wife’s support, it was hold that the rule 
of lia pendens does not apply where the suit is 
in personam, and did not relate to any 
specific part of the personal or real estate of 
the luisiaiid. If however the wife in her com* 
plaiiU specificallydescribes property which she 
asks the Court to decree to her for her support, 
there seems to be no well founded reason why 
tin rule of lis pendens should not apply,. . . . 
In such a case, a purchaser pendente lite, with 
notice of the suit and its objects, knows that 
the property described may be decreed to the 
wife, and that one of the objects of the suit is 
to obtain a decree awarding such property to 
her : ese S. 284 of Hukam Chand’s Law of 
Res Judicata, pp. 722 and 724, and Bennett on 
Lis Pendons, p. 2G7, S. 219, 

The conclusion would seem to be that 
if the prayer in the bill bo for alimony 
out of her h-^sband’s general estate, 
then the doctrine of lis pendens would 
nob apply, but if the prayer be for 
alimony to be assigned to the wife out 
of any specific property of the husband 
mentioned in the bill or petition, then 
the rule of lis pendens would apply. 
Tho discussion is interesting, and throws 
light on the applicability of the doc¬ 
trine of lis pendens to cases like the one 
before the Court, 

For the above reasons, we hold that 
S. 52, T. P. Act, applies to suit by a 
Hindu widow in which she claims to 
have her maintenance charged on 
specific items of immovable property 
mentioned in the plaint ; that the 
principle of the doctrine of lis pendens 
applies to sales in invibum that take 
place during the pendency of such suits, 
that a decree obtained by the plaintiff in 
such a suit creating a specific .charge 
over specific items of immovable 
property mentioned in the plaint, 
operates to give her a charge as from 
the date of the plaint, and not as 
from the date of the decree only unless 
there be anything in the decree to the 
c ontrary that without the sanctio n of 

{27} 19 Am. 36. Rep* S60. 


the Court, transfers inter vivos or sales 
in invibum during the pendency of such 
suit could nob prevail oversneh charge 
claimed in the plaint and granted by 
the decree : that a simple money creditor 
of a joint Hindu family has no priority 
over such charge granted by the decree, 
in the absence of fraud or collusion and 
an auction-purchaser, during the pen. 
dency of such maintenance snit, of an 
item of property over which a charge 
was claimed in the plaint and was! 
granted by the decree who purchased 
in execubion of a simple money decree 
binding on the family, is nob entitled 
to priority over another auction-pnr- 
chaser of such property in proceedings 
taken to execute such maintenance 
decree. 

We would accordingly dismiss the 
second appeal with costs. 

p.r.s./r.m. Appeal dismissed* 
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Reilly, J. 

K. C. Kiitty and anothcr^Petitioners* 


V. 


Vydiarakath Kunhali Bajiand aa- 
other —Respondents. 

Civil Revn.Peta, No. 1719 of 1929, 
Decided on i3bh March 1930, from 
order of Sub-Judge, South Malabar, D/* 
28th October 1929. 

Madras Rules for the conduct of iQ* 
quiriet and the decision of disputes relstios 
to elections, R. 1—District or Soborainilc 
Judge having jurisdiction means "htviog 
jurisdiction over the place of the acts or 
omissions complained of.*' 

Rule 1 does nob say that the petition can 
presented bo the District or Subordinate Jnag 
having jurisdiction over the election otow 
any place where any act included io the tero 
“election” is done, but merely to the Djstn _ 
or Subordinate Judge “having jurisdiction . 
that means having jurisdiction over the piac 
of the aota or omissions oamplained of: J* * 
B. 1929 Mad. 727, Bel on. fP 0 U 

P. Govinda Menon—iot 

B. Packer and Kunhamad Knits 
Respondents. 

Judgment.— The petition 
Subordinate Judge of Calicut * . 
to the election of the two 
before him as members of the Ca ‘ 
Taluk Board for the Payyoli ° i 
the Kurnmbarnad Taluk. The . 

dinate Judge has no jurisdiction 
the Kurumbarnad Taluk. The ^ 

was attacked by the petitioner w 
the Subordinate Judge on the g? 
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that votes given for him afc the election 


were wrongly rejected by the President 
of the Taluk Board as invalid, and that 
the President refused to re-count the votes 
when requested to do so. These .acts 
according to the petitioner’s allegations 
took place at Payyoli. Respondent 1 
before the Subordinate Judge, whose 
election was attacked, is the petitioner 
here,'and he urges that the Subordinate 
Judge of Calicut had no jurisdiction 
to hear an election petition regarding 
these acts alleged to have taken place 
at Payyoli outside his local jurisdiction. 
Under R. 1 of the rules for the con¬ 
duct of inquiries and the decision of 
disputes relating to elections, election 
petitions must be presented to the Dis¬ 
trict or Subordinate Judge ‘having 
jurisdiction,” Mr. Pocker for the peti¬ 
tioner before the Subordinate Judge 
urges that “election” in such cases in¬ 
cludes nomination, as decided in Sel^ 
varanga Baju v. Doraiswami Muda- 
liar (L), and that the nomination of the 
candidates in this case was admittedly in 
Calicut, that the allegations of bis 
client are really against the President 
of the Taluk Board, whose office is in 
Calicut, and that under the rules 
notice of such a petition must be served 
on the President of the Board. Por 
these reasons he contends that the Sub¬ 
ordinate Judge of Calicut bad juris¬ 
diction in this matter, though the votes 
were rejected and the re-count refused 
and both the respondents before the 
Subordinate Judge resided outside his 

I urisdiotion. R. 1 does not say that 
he petition can be presented to the 
district or Subordinate Judge having 
urisdibtion over the election or over 
kuy place 'where any act included in 
the term "election” is done, but merely 
bo the District or Subordinate Judge 
'having jurisdiction.” In my opinion, 
though the matter is not very clear, 
that means having jurisdiction over" the 
place of the acts or omitsions complained 
of. In this case therefore_^th 0 Subor¬ 
dinate Judge of Calient had no jnrlsdiqtioh 
to bear the petition ^in qnestion. - His 
Order is set aside and the petition be- 
fore^him is dismissed. , 



. 10- 

' p.B.s./s.n, 

k •• ' 

Order $et aside. 
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Full Bench 

Beasley, G.J., ani> sundaham Cnr/rTV 

Walsh, .11. 

Parami'^nara VnUn-i —I'laintiff—Ap¬ 
pellant. 

Stamp Register No. 2o097 of 1929, 
Decided on 4ch August 1930 on reference 
by Taxing Otlicor as rega’-ds amount of 
court-fee payable in aiipoal. 

Court-fees Act, S, i?— Suit for posses¬ 
sion and mesne profits— Court-fee on aggre¬ 
gate value is to be given. 

Iq a suit for possession of iuumovjibbi pro¬ 
perty and past mesne profits, court-fre is pay¬ 
able on the aggregate value of both tbc reliefs 
and not separately on value of each relief : 8 
Cal 593 (F.B ) and 16 All 401, Rel 0 )u\ 33 
Mad. 829 (F.B.), Expl and Tiht. [P 834 C 2] 
K. KutUkrishna Menon —for Appel¬ 
lant. 

Sundaram Chetty, J. —In this re¬ 
ference, the point arising for determina¬ 
tion is whether in a suit for possession 
of immovable property and mesne pro¬ 
fits, court-fee should be paid on the 
aggregate value of both the reliefs, or 
on the value of each of the reliefs sepa¬ 
rately; the question turns upon the ap¬ 
plicability of S. 17, Court-fees Act, to 
this case. That section says that 
where a suit embraces two or more dis¬ 
tinct subjects, court-fee has to be paid 
separately on tbe value of each subject, 
and not on tbe aggregate value of all the 
reliefs. 

The word “subject” in this section is 
somewhat obscure in its meaning, and 
has been held in some decisions to be 
not capable of precise definition. Ordi¬ 
narily the right or title to the land is 
the basis for the claim for possession of 
the land, as also for mesne profits, and 
it cannot therefore be deemed that the 
two claims are so disconnected without 
any inter-relation, as to form distinct 
subjects under S. 17 of the aforesaid 
Act. 

Tbe Fall Bench decision of the Cal¬ 
cutta High Court in Eishori Lai ptov 
V. Sharat Chunder Mozumdar (l) is a 
clear authority for holding that the 
claim for possession and the oUim for 
mesne profits should be taken as one 
entire claim, for the computation of the 
court-fee, and not as distinct snbjects. 
The question has been viewed by Garth, 
0. J., in several aspects, and due impor¬ 
tance has been attached to tbe uniform 
practice prevalent ip th e whole country, 
(1) 11882) 8 0»1. 593=10 C. L. ^359 (P.B./.* 
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in rospecb of this matter, which a Court 
of justice on^ht to be slow in changing 
to the prejuJico of the suitor, unless it 
sees clear and weighty reasons for so 
doing. With this view we are in agree¬ 
ment. This decision has been followed 
by the Allahabad High Court in the 
reference under the Court-fees .Act, 
1870, S. 0 , reported in Ref. under Court- 
feea Act, S, 5 (2). 

There seems to be no decision of this 
High Court directly hearing on the pre¬ 
sent point. In PonnQ'imnal v. Rama- 
mirda Aiyar (3) the Full Bench has held 
that the claim for possession and the 
claim for mesne profits are separate 
causes of action, though they may arise 
out of one act of dispossession. But that 
decision is for the purpose of 0. 2, R. 2 
and 4, Civil P. C. The question remains 
whether separate causes of action would 
invariably be the criterion for treating 
the claims based on them as distinct 
subjects under S. 17, Court-fees Act. 
In the Full Bench case in Kishori Lai 
Roy V. Sharat Ghunder Mozumdar (1), 
this does not appear to have been taken 
as the deciding test. In a case dealt 
with by the Patna High Court, it is 
stated that two views are possible as to 
the meaning of the word “subject" in 
this section. One is that the word 
subject relates back to S. 7 where the 
various subjects of suits are put under 
different heads. The other view is that 
the word subject” means cause of ac¬ 
tion : ddauratam Laly. Wilford Joseph^ 
Stephenson (4). But however, it was 
held on the strength of the Full Bench 
decision in Kishori Lai Roy y. Sharat 
Chunder Mozumdar (1), that the long 
continued practice should not be dis- 
Ijturbed, and that court-fee may be paid 
jon the aggregate value of the reliefs 
vi^. the claim for possession and claim 
tor mesne profits. The preponderance 
of authority is in favour of not treating 
these two claims as distinct subjects 
under S. 17, Court-fees Act. 

There being no definition of the word 
subject” in the Act, we think we need 
not attempt to define it in the present 
case, and shonld only be guided by the 
long course of practice. 

^ We think that any doubt or obscu- 

rityastothe precise m eaning of the 

(2) flSJij 16 All 40l=(l83ij A. W N IQi— 

. (3) [1915] 38 Mad. 829=37 I. 0, 679 (p B.1 * 

(4) [1919] 4 Pat. L. J. 195=«) I. 0. 47a * 
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word subject” in this section, should 

be cleared by the legislature in due 
course. 

We answer this reference by stating 
that in a suit for possession of immov- 
eable property and past mesne profits, 
court-fee is payable on the aggregate 
value of both the reliefs. 

p.R.s./r.k, Reference answered, 

A. I. R.1930 Madras 834 
Full Bench 

Beasley, C. J., and Sondabam 
Chetty and Walsh, JJ. 

{Taticherla) Ptcfettwimffl”“AppellaDti 

V. 

Official Receiver of Cuddapyah and 
others —Respondents. 

Civil Misc. Appeal No. 163 of 1928, 
Decided on 30th July 1930, from order 
of Dist. Judge, Cuddappab, D/- 3rd 
February 1928, in Original Petn, No. 73 
of 1926. 

Provincial Insolvency Act (1920), 
S. 53 (as amended by Act 10 of 1990b— 
Transfer within two years of application 
but beyond two years ol actaal order can be 
annulled. 

The atnendmdiit made by S. 6, Act 10 of 
1930, has a retrospective effeot and a transfer 
of property of the desoription given in 8.58 
made by an insolvent more than tvo years 
before the date of the actual'order of adjndi* 
cation but within two years of the date of tbs 
presentation of the petition for adjndfoation, 
can be annulled by the Court ander 8.58 at tbs 
instance ol the Official Receiver. [F83601] 

T. V, Muthukrishna Ayyar-“iot Ap- 
pellantis. 

Kasturi Seshagiri Rao for B. 5o- 

mayifa and Gf. N. Tirumalachariar~iot 

BespMidehts. 

Order of Reference. 
Anantakrithna Ayyar and Cor¬ 
nish, JJ.—C^unfear-potitioner 4 T. Van* 
kayya was adjudioatad insolveot ou 
13&h March 1925 on a petition fil^o 
by a creditor on 4th February 1924' 
The insolvent executed on 20tb Maiob 
1922 a sale-deed Ex. 11 and a mortgage 
deed Ex. Ill in favour of his wUsi 
counter-petitioner 4. A petition waB 
filed by the Official Receiver, Oudda^ 
pah, in the District Court on 7th AugaBj 
1926, for an order that Exs. 11 and HI 
be annulled and declared void as agatoB* 
the Official Receivor under S. 53, Profh 
Insol. Act (Act 5 of 1920). The learnw 
District Judge passed orders annoUiog 
Exs. II and III and declaring 
void as against the Official 
Counter-petitioner 1, the wife of 
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insolvent, his preferred this appeal; 
and on her b^alf it was argued that 

the learned Cstrict Judge had no juris 

1 - _• 


Under ordinary circumstances w® 
should have felt bound to follow th® 
three decisions of this High Court 
mentioned above, more especially as tho 
learned Judges in Veiikatanarasaijya v. 
Official Receiver, Godaveri (4) “ saw no 
reason for referring the question to a 
Full Bench see p. 431 [of (1927) 
M. W. N.] We ordinarily in the cir¬ 
cumstances would have rest satisfied 
with throwing a strong suggestion that 
it is pre-eminently a case for the legis¬ 
lature to intervene and make matters 
clear on such an important point; but 
we have been pressed with the change 
of language used in $3. 51 to 55 and 
also S. 73, Provl. Insol. Act. Though 
Ss. 53 and 55 deal with analogous 
matters the words used in S. 53 are; 

“if the transferrer is adjudged insolvent within 
two years after the date of the transfer " 

while the words used in the very next 

S. 54, are : 

*' if such person is adjudged insolvent on a 
petition presented within three months after 
the date thereof." 

The wordings of the other Ss. 51, 52, 
mgs uourts 0 . nomu.y. .,55 and 73 are also different In 

LaLre have taken the opposite vie* a very recent case v 

see mginda.s.v.Gordhavdas{5).M<iungKatwaU Kuer (9), the Privy Council 
Pe V. Afamp Po (6) and Hem Roj vnt out that 

y.Krishen LaKD. It was mentioned W there is _ a 
that the view of the Allahabad High 


diction to pastthe order annulling the 
said transfers ocause under S. 53 he 
could do so only 

“if the transferor is adjudged insolvent with¬ 
in two years after th,(jaj;e of tjjg transfer." 

The question u 'whether transfers 
made within two ^arg prior to the 
presentation of the htition for adjudi. 
cation as insolvent, b«; ^yj^ich are be¬ 
yond two years from hg 
actual order of adjudi>f;ion^ 
annulled under S. 53 of .g 

There has been differen gj opinion 
on this question among tj^g goyoral 
High Courts in India. 1, Calcutta 
and the Madras High Courts taken 
the view that such transfers j^g 

annulled if they are within t\ yg^j-g 
prior to the date of the present;^^^ 
the petition for adjudication; 
al Chandra v. Sudhindra Nath 
karanarayana v. Alagiri{9i), Ro-ngiu 
Appaji (3) and Venkatanarasayya v. 0; 
dal Receiver, Godaveri (4). whereas t. 
High Courts of Bombay, Bangoon 


UUau uuo V* -— n-r 3 

Court is the same as that of the Madras 
High Court, Sheonath Singh v. Munshi 
Bam (8), but on referring to the report, 
we find that the question before the 
Court was nob with reference to any 
transfer prior to the date of the peti¬ 
tion for adjudication but in respect of a 
transfer made by the insolvent between 
the dates of . the presentation of the 
petition and the order of adjudication. 

The decisionin Bern Raj v. 

Ldl (7) is that of a Full Bench of that 
High Court. The various arguments m 
support of the respective contentions 
have been set out in that decision and 
the Indian case-law on the point also is 

ment ioned. ___ 

(1) [1919] 46 Cal. 991=62 I. 0. 747. 

fs', 163=99 I. C. m = 30 

U\ R. 1927 Mad. 826=104 477. 

(« i; I. i 1926 Bom. 480=89 1. 0. 941 = 49 

(6) a!*l 'b.^ 928 Bang. 148=110 I. 0. 361 =6 

(7) A? I?B?1928 Lah. 384=H11. 0. 8 (F.B.). 

(8) [1920] 42 All. 488=65 I. C. 941. 


4an legislature the proper course is to 
asioe the language of that statute aud to 
anyin its proper meaning, uninfluenced by 
of tUideration derived from previous state 
may ^ or of the English law upon which it 
j^^nded." 

decisiOi^b® Calcutta and the Madras 
of the carry out the policy 

ther the i^ture we arc nob clear whe- 
according 8 of S. 53, if interpreted 
enunciated b canon of construction 
that interpreo Privy Council, support 
the circumstan. We think that in 
be decided by a ihe question should 
We accordinglyftoch of this Court. 

of a Full Bench the for the decision 
“Whether a transfer oving question: 
oription given in S. 58, 1 gf ^gg. 

6 of 19201 made by an *p®O'n 80 l. Aot (Act 
years before the date of ore than two 

adjudication, but within tw order of 

of the presentation of the 
cation could be annulled by thei 
B. 53 of the Act, at the instance olt 

Receiver." 

Opinion 

Sundaram Chet^, J. The 

(9) A. L B. 1928 P. C, 2^107 I. C. 14=f^,^.. 
18 =7 Pat. 221 (P. C.). 
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reioi'i'cd to us for decision runs as fol- 

, ,, , 

“Wbef.hor a tunsf-^r of property of the des¬ 
cription given in S. 5.^, Provl. Insol. Act (Aof5 
of r.)’20j mule by an insolvent more than two 
Vuars before i-be date of the actual order of ad¬ 
judication, but within two years of the date of 
the pronentatiou of the petition for adjudica* 
tion could be annulled by the Court under 
6. 53 of the Act at the instance of the Official 
Receiver.” 
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The decision of this question d'lpends 
upon the correct interpretation ol the taken to 
wording in S.*53 of the Act. The por- The recent 
tion of the section relevant for our pur- Court in V 
pose is where it says that the adjudica- ^^nia Ay 
tion of the insolvent should have been ^tiich we 
made within two years after the date of respect 
the transfer. As to the meaning to be certain sec 
attached to the point at which limita- pQ^ty Act 
tion has to be computed, there has been ^ord “ / 
a conflict of judicial opinion. This High th^° 

Court, as also’the Calcutta High Court, offeofc.^ 
has been of one opinion, namely that prii^^®. 
a petition to annul an alienation can be ^t wi 
filed if it is within two years before the be^°’ 
presentation of the insolvency petition, 

The decisions of these High Courts pro- whic 

ceeded on the view that the adjudica- P "ct bi 
tion relates back to the presentation of /ere fore an 
the petition and following the viewy'^f^^ative. 
taken in the English decisions it hv/ P>E.S./r.K. 


the expression in the sectim was. By 
the insertion of the words pn a petition 
presented” after the word/'is adjudged 
insolvent” the meaning y made clear 
and that meaning is in ^ordance with 
the view taken by this J*6b Court and 
the Calcutta High Cou/- If the amend- 
ment in question has yet introduced a 
new period of limitaj^i^ but has only 
classified the meai^S the old sec¬ 
tion, there is no (Wbt that it must be 
taken to apply / present case. 
The recent Full decision of this 
Court in Veerap/. OhetHar v. Svhra. 
mania iyyars^PPOjts the view 
which we ^be case was 

in respect o/“ to a 

certain sect/ ‘'b® Transfer of Pro- 

party ActA ? ‘’t.® 

word “ o^station • and it was held 

that bad retrospective 

effect r difficult to . distinguish 

. the present case from the 


been so held. But a different view h 
been taken by the High Courts of Boi 
bay, Rangoon and Lahore. The qjg 
tion of interpreting the section i^ 
quite free from difficulty: but in v?ty 
the recent amendment of this se^^g. 
Act 10 of 1930, which receivygoth 

sent of the Governor-Genera^atter 

March 1930, any doubt on tl^ rest. 

must be taken to have been/ , 

/nsidered 

The only point now to / made by 
is whether the amen^tive effect, 
S.6 of this Act has a reifing proceed- 
that is, will apply toy^stion. If by 
Ing such as the on^t a new or 
means of this ac^tation is pres- 
altered period ^for consideration 
eribed then it Jperation in the law 
whether such^ive effect or not, but 
will have re^r from the Statement 
bbf ' ^'^Idj^^sons in connexion with 
^b/s. ^bat, in view of 

^fffere 3: having been 

High Courts which led to 

® f'b® Iflgislature wan¬ 

ted iT® f’bat doubt at rest by deola- 
what the real meaning of 


i one Full Bench. That 

) hg^®> think it unnecessary to can- 

. -^be decisions of the several High 

^ts which were given under 8.53 oi 
. X Act before the amendment. We 
{ /ere fore answer this question in the 
7 /ffirmative. 

tj P.R.S./r.k. Reference answered. 

/ (10) A. I. R. 1929 Mad. 1=116 1.0. 867=M 
Mad. 123 (F. B.). 
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Beasley, 0.J„ and Odrgbnven, J. 

N. M. Venkatarama /yer—AppelliDt* 

V. 

Collector of TAn/ore—Respondent. 

Appeal No. 361 of 1938, Decided on 
5th February 1928, from order of Sab- 
Judge, Tirnvalur, D/- 19th December 
1927. 

(a) Land Acquisition Act! (1 of 1894}| Sf< 

9 (2) and (3) and 25 (2)—Notice -Con»lmc* 
tion—Notice held to be one under S. 9 
ing pereou served to claim compensation 
due to him for his interest in land to be *<' 
quired. 

A notioe was issned to A under Ss. 9 (9)»^ 

10 as follows: “The Government ate going w 
acquire lands mentioned in the list heteunoor 
Under Act (1) (India) of 1894. You shall ippB« 
either in person on 26th Ootober 1925 before 
me at Nannilam 0am p or by an authoriiw 
agent and inforid the nature of the right you 
possess in these lands, the amount due to you 
out of the amount of compensation to be given 
for the said right, and ohjeotions if any In ^ 
peot of the measurements made according too-^ 
Yon should prepare a written statement und tno 
same signed either by you or hyyourautpo* 
rised agent should he presented,*' The notxos 
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ihan called for particulars required undot S. 10. 
It was conkoudod that the notice did not call 
upon J to state his claim to compensation. 

Held: that the notice was clearly in acoor* 
dance with the provisions of S. 9. No other 
construction could be put upon the notice ex* 
•eept that it was a notice calling upon .4 to 
claim an amount of compensation due to him 
for such interest as he possessed in the land 
under acquisition. [P 833 C2] 

(b) Land Acquisition Act *(1 of 1894}, Sc. 
9 (2j and {3} and 25 (2)—In notice under S. 9 
^3) occupier of land ic entitled to fifteen 
days notice—Omission to give such notice 
amounts to sufficient cause within mean¬ 
ing of S. 25 (2)— Claimant can be said to 
have waived acquiescence of S. 9 only when 
be knew what his legal rights were. 

The stringent provisions of S. 25 (2) can only 
he applied after a notice which is strictly in 
compliance with S. 9 (2) and (8) has been 
served upon the landowner, [P 840 C 2] 

Under 3. 9 (3l the oscupier of the land, con- 
oerning which public notioe has been given an* 
der Cl. (l), S. 9, is entitled to such notice as 
will give him in the same manner as the per¬ 
son mentioned in 3. 9 (2), fifteen days interval 
in which to state before the Collector the 
natnre of his interest in the land and the paibi* 
oularsof his claim foe compensation. 

[P 839 C 2] 

Where the notification under S. 9 (3) does 
not give the claimant a fifteen days notioe as 
reqnired, it amounts to*'Bafficient cause” within 
the meaning of S. 25 (3) for the claimant’s 
omitting to make a claim, and he thereby 
escapes the stringent provisions of 3. 25 (2). 

[P 839 C 2] 

The applioant can be said to have waived the 
reqnirements of S. 9 only if it is proved that 
he knew what his legal rights were and con¬ 
sented to forgo them: 39 All. 531; A. I. R. 1926 
ilfad. 732, Foil.; 34 Cal. 470, and English :ases 
referred, A. I. R. 1927 All. 183, Diss, from. 

[P 840 0 2] 

(e) Land Acquisition Act (1 of 1894)— 
Application—In case of error of procedure 
eve^ presumption should be made in favour 
of party.likely to be prejudiced by it—Prac* 
tiee. 

Where an ofifioar whose duty It is to apply the 
provieions of an Act, such as the Land Acqui* 
•ition Act, commits an error of procedure every 
presumption should be made in favour of the 
party likely to have been prejudiced by the 
error: 39 Cal. 33, Rel. on. [P 843 C 2] 

T. Hangachariar — for Appellunfe. 
G(>veTitnient Pleader —for Respondeat. 

Beasley, C. J. — The petitioner's 
lands in Naduvaoheri 'village were ac- 
qoired to the extent of 47 cents in ac¬ 
cordance with the scheme sanctioned in 
G.b. No. 3559, Revenue, dated lOtb No¬ 
vember 1917. The award of the Land 
Acquisition Officer is dated 17th Novem¬ 
ber 1925. After the award was made 
the petitioner put in an application on 
22nd December 1925, under S. 18, Land 
Acquisition Act (1 of 1894 }, requiring 

I , • 


the matter to bo referred to the Sub¬ 
ordinate Court on the ground that 
there had l)een a gross undervaluation 
of the properties acquired. Under S. 25 
(2) of the Act, when an applicant has 
omitted without sufficient reason to make 
a claim, the amount awarded by the 
Court, i. e., the Subordinate Court shall 
in no case exceed the amount awarded 
by the Collector. The learned Subor¬ 
dinate Judge held that the appellant 
had omitted to make amlaim under the 
Act and that such omission was with¬ 
out sufficient reason. Upon that hnding 
he could not under the Act award an 
amount in excess of the amount awarded 
by the Collector, but nevertheless he 
proceeded to deal with the case on its 
merits. 

Two preliminary questions have to be 
decided here before the case can be 
considered on its merits. The first 
point 'is whether the notice issued by 
the Collector under S. 9 of that Act 
complies with the provisions of sub-Ss. 

(2) and (3) of that section, as it is con¬ 
tended on behalf of the appellant that 
the notice did not call upon him to 
make a claim for compensation. The 
second point is that the notice does not 
comply with the provisions of those sub- 
seotionslbecause the notice served upon 
the appellant was served upon him 
only on 17th October 1925, whereas 
he was called upon to appear before 
the Collector, in this case the Labour 
Officer, on 26th October and hence be 
was only given nine days' notice, and 
it is contended that he was entitled to 
not less than fifteen .days notice after 
the date of the publication of the.notice. 

With regard to the first point, 'the 
personal notice to the appellant is Ex. 
N. It is a notice issued under Ss. 9 

(3) and 10, Land Acquisition Act, and it 
states as follows 

“The Governmenc are going to acquire the 
lands mentioned in the list hereunder under Act 
(1) (India) of 1894. You shall appear either in 
parson on 26th Ot/kobet 1925 before me at 
Nannilam Camp or by an authorized agent and 
Inform the nature of the right you possess in 
these lands, the amount due to you out of the 
amount of compensation to be given for the 
said right, and objections if any in respect of 
the measorements made according to 8. 8. . 
You should prepare a written statement and 
the same signed eikhi'r by you or by your autho* 
rized agent shonld be presented.” 

The notice then goes on to call for 
the particulars required under S. 10 
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of the Act. It is contended by Mr. 
Ran^achariar that this notice does not 
call upon tlio appellant to put in his 

claim, S. 9 (2) of the Act says that: 

“such notice shall state the particulars of 
tba hn<l bo needed, and shall requite all 
persons interested in the land to appsar per¬ 
sonally or by agent before the Collector at a 
tirneaiid place therein mentioned (such time 
not being earlier than 15 days after the date of 
publication of the notice, and to state the 
nature of their respective interests in the land 
and the amount and particulars of their claims 
to compensation -for such interests, and their 
objections (if any) to the me^euremcots made 
under S. 8. The Collector may in any case 
require such statement to be made in writing 
and signed by the party or bis agent.” 

8ub*S. .'1 states that: 

‘‘riv' Collector shall also serve notice to the 
same eOect on the occupier (if any) of such 
land and on all such persons known or be- 
liov.'d to be interested therein, or to be entitled 
to act for persons so interested, as reside or 
havo agents authorized to receive service on 
their behalf within the revenue district in 
which the land is situate.” 

The notice under sub-S. (2) -is the 
public notice and under sub-S. (3) the 
personal notice. Bx- N is the personal 
notice and it is to be observed that it is 
to be to the same effect as the notice in 
sub-S. (2). The particulars of the land 
so needed were set out in the list sent 
with the notice and in it the applicant 
was told to appear either personally or 
by an authorized agent on a date men¬ 
tioned, namely, 26th October and at a 
place mentioned namely the Nannilam 
Gamp and to state the nature of the right 
be possessed in the land, the amount of 
compensation to be given for such right 
and objections, if any, to the measure¬ 
ments made under S. 8, He was further 
required to prepare a written statement 
and sign it and present it. Mr. Kanga- 
chariar contends that this notice does 
not call upon the appellant to state bis 
claim to compensation because he is 
merely called upon to inform the nature 
of the right he possesses in the land 
and the amount due to him out of the 
amount of compensation to be giyeo for 
the ‘said right. He contends that this 
is not the same thing as calling upon 
him to state the amount and the parti¬ 
culars of his claim to compensation for 
bis interests in the land. It seems to 
me that such an argument is wholly 
untenable. No other construction can 
be put upon .Bx, N except that it is a 
notice calling upon the appellant to 
claim an amount of compensation due 


to him for such interest as he possessM 
in the land under acquisition. Id my 
view, the notice in this respect clearly 
is in accordance with the provisions of 
S. 9 and 1 cannot for one momeot credit 
the ^statement that it is-ambigaoas 
and likely to be misunderstood by the 
appellant. This contention therefore 
fails. 

On tbe second point what has to be 
considered is whether it is necessary 


for the Collector to give at least 15 days 
notice from the service of the notice to 
the date of the appearance of an appli¬ 
cant before him, for admittedly Ex. N 
gave only nine days' notice and if 
15 days’ notice is requisite, then it ifr 
contended by Mr. Bangachariaf on be-^ 
half of the appellant that tbe omissioB 
to give that notice must be held to be a 
sufficient raason for the omission oftbfr 
appellant -to make a claim. It is co®' 
ceded by Mr. Rangachariar that bO di® 
not make the claim required by the Act- 
It is quite clear that tbe Act requires a 
claimant to state the amount of com¬ 
pensation he is claiming; and ou p« 1 
of the pleadings there is the statemeu 
of the appellant made to the 
Officer on 26th October 1926, and thsr® 

he said that he received a notioedirw- 
ing him bo submit his objections, tw 
no one had any right over bis Ian 
under acquisition by way of 
that he had nob got any 
show the price of land in the vi 8 
and that he conld not state the 
the land. This statement was mwe w 
him in answer to 

by the Labour Officer. He th® . 
clearly did not make such 
required by the Act. But 
chariar contends that the personal 
under S. 9 (3) of the Act makes it mo - 

site that an applicant -t:-!, 

least 15 days- notice. The sub-sschW 

does nob state that he must 
such a notice but it is . 

as it is provided that the ^ 

be to the same effect as in 
the conditions of the latter 
to the notice under sub-S. W/* 
other side, the learned 
Pleader argues that if 16 
not necessary in the case of the 
under S. 9 (3) of the Act, beoa ^ 
notice thereunder, is merely W l 
the same effect as the notice 
S. (2) and that' the notice nnder 
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Matter subseotion, altboagh it must give 
An inberval of afc least 15 days does not 
•state in the body of it that the interval 
is one of at least that time. That ol 
course is quite true because the notice 
merely states the date and the time of 
the appearance of the applicant. He 
Argues that it is only necessary that 
there should be an interval of 15 days 
Irom the date of publication of the 
,notice under S. 9, sub-Ss. (l) and (2); and 
if that notice has been given then it 
does not matter if the notice under sub- 
S. (3) gives a shorter time to the appli- 
.cant. But if it is important for the 
.applicant in the public notice to have 
15 days’ notice at least, it is difficult to 
•see why he should have any shorter 
notice in the notice served upon him 
,personally. 

On the contrary it appears to be more 
important that he should have the re- 
.quisite notice in the personal notice than 
in the public notice. The latter he 
. may never see and, therefore, the for¬ 
mer may be the only notice he received 
.calling upon him to make his claim. 
iFpr example there are cases which 
must by no means be uncommon where 
^be applicant either lives in another 
place or has gone away on business to 
.another place. If such a person has to 
rely merely on the public notice, he 
•may receive no notice at all. On the 
cother hand the personal notice does or 
4)Ught to reach him wherever he may 
be and it seems to me obvious that in 
Auob cases he must have sufficient time 
in which to prepare bis claim. S. 9 (2) 
by providing for a notice of at least 15 
4ays makes that a reasonable notice and 
.ji cannot see why in the case of the 
.persqnal notice the applicant should not 
.be entitled to an equally reasonable 
•notice. The learned Government Plea¬ 
der argues that in the case of which I 
Aiave given an example it might be a 
ground for bolding that the applicant 
ihad sufficient reason for omitting to 
make a claim but the intention of the 
Aot is to get persons to come forward 
with their claims and not to enable 
tthem to be absent and make no claim 
^nd.thereafter be excused. 

/ Jt seems to me that the spirit of the 
KfA is that a person should have a rea- 
‘gOQable notice served upon him in order 
give him time to formulate bis claim. 
‘fFhe importance of the 15 days’ notice 


was considered in Krishna Sah v. CoU 
lector of Bareilly (l), where it was held 
that under S. 9 (3) of the Act the occu¬ 
pier of land concerning which a public 
notice has been given under sub-S. (1) 
of the section is entitled to such notice 
as will give him, in the same manner as 
the person mentioned in sub-S. (2), 
15 days’ interval in which to state be¬ 
fore the Collector the nature of his in-| 
terest in the land and the particulars of' 
his claim for compensation. In that| 
case the publication of the notice was 
on 18th July and the date required for 
appearance before the Collector was 
24th July clearly a much shorter period 
than that prescribed by the section. 
The personal notice, namely, that under 
sub-S. (3) was served on 16th July and 
that was also less than 15 days’ notice. 
On p. 535 of that case in the judgment 
it is stated: 

'* There is no reason why the oocupier 
should not have some time allowed him within 
which to make bis objection as other persons. 
We think that the words “ to the same effect " 
in Cl. (3) really mean that the second notice 
should have same matters mentioned in it, in¬ 
cluding the time, as the first notice." 

Ib is nob clear from this judgment 
whether the Court decided that the 
applicant in the personal notice should 
have at least 15 days from the date of 
the public notice or whether he should 
have at least 15 days from the date of 
the service of the personal notice upon 
him. But I think that it must follow 
that the 15 days must be from the date 
when the matter is brought to his at- 
tentioD because, as I have already sta¬ 
ted, the public notice may escape the 
appellant’s attention. This question 
was also considered by a Bench of this 
Court in Collector of Chingleput v. 
Khadir Uohidin Sahib (2) where it was 
held that where the notiheation under 
S. 9 does not give the claimant the 15 
days’ notice as required, it amounts to 
” sufficient cause ’’ within the meaning 
of S. 25 (3) of the Act for the claimant’s 
omitting to make a claim and he there- 
by escapes the ^ application of the 
stringent provisions of S. 25 (2). 
Krishnan, J., in bis judgment states : 

The objeotion based oq S. 25 (2). Laud 
Acquisition Act (I of 1894) is clearly unten¬ 
able. Cl. (1) says that the claim for compen¬ 
sation has to be made " pursuant to the 
notice given under 8. 9 ” and this makes a 

Id 39 All. 534=40 I, 0. 76. 

(2) A. I. R. 1926 Mad. 732=95 I. C. 883. 
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prci'^r !!'ti;-'.’rt pro-rvjqnisite. Now, as showa 
Ijv f !k' -Jill my learned brother, 

Fiich a uc-*i •‘c w i? unt {iiv.'D iu this case the 
iiotic’.'s ' -lofcclivo iu one way or an* 
i-S' V, Ph - eiaimaiit's omission, therefore, 
t . I cliim tiefore the Deputy Collector 

was n-' without “ sulTicient reason” and he 
-.'-.■•ipos the application of the stringent pro* 
visions of Cl. ',2) to his case.” 

l6 must be noted that in this case in 
addition to not giving the claimant 
15 days' notice the property intended to 
bo acquired was not clearly defined. 
But that does not atfect this question. 
There is however a later decision of the 
Allahabad High Court, Birhal v. Gollec- 
tor of Moradahad (3), in which a view 
contrary to that taken by the same 
Court in Krishna Sah v. Collector of 
BareiUi/ (1) was taken. There it was 
held the rule requiring an interval of 
15 days between the issue of the public 
notice provided for by Cl. (2) and the 
hearing of claims by the Collector does 
not apply to the personal notice issued 
under Cl. (3). Krishna Sah v. Collector 
of Bareilly {i) does not appear to have 
been brought to the notice of the Court 
and there is no reference to it what¬ 
ever in the judgment, and I am not in¬ 
clined to accept this case as accurately 
deciding this question. In Rameswar 
Singh v. Secretary of State (4) there 
are some very valuable observations. 
That was a case under the Land Ac¬ 
quisition Act and the notice under S. 9 
of the Act did not contain the material 
facts which would enable the land- 
owner to identify the land intended to 
be taken up and the notice fixed less 
than the prescribed time to prefer 
claims. It was held that these were 
irregularities and a suit for damages for 
permaneut injury caused by the acquisi¬ 
tion of the land was maintainable in 
the civil Court. In dealing with the 
irregularity of the notice in point of 
time in the judgment of the Court on 
p. 480 it is stated that 

*‘where tbo etatats leqaires that the notloe 
should give the owner a ptesoribed time, after 
the expiry of which claims and objeotions 
might be preferred, a notice which fixes 
a shorter time is in contiaTention of the 
statute, and is consequently defeotive. The 
principle is that no man shall have his rights 
determined without the opportunity to be heard 
in his defence and where the statute prescribes 
the minimum period, which the person aSeot* 

W A. I. R, 1987 AH. 183=98 I. 0. 806=49 

All. 145. 

(4) ' [1907] 84 Oal. 470=11 0. W. N. 856=5 0. 

L. J. 669. 


ed is to have, for eubmissiou of his defence laoh 
time oanuot be allowed to be reduced. la 
order to give validity to the proceedings and 
finality to the award in which they terminate, 
the power of acquisition with all statatorr 
limitations, and directions for its use, mnat ts 
strictly pursued; every essential pra roqnisiteto 
the jurisdictioD called for by the statute most 
be strictly complied with.” 

In that case the judgment of tbs 
Privy Council in North Shore Railway 
Co. V. Pion (5), and of the House of 
Lords in Herron v. Eaihines{<o) wore rq» 
ferred to. In the latter case Lord 
Macnaughten observed that where the 
promoters of the public undertskihg 
have authority from Parliament to in¬ 
terfere with private property on certain 
terms, any person whose property ie 
interfered with by virtue of thatautbd- 
rity has a right to require tbattbe pro¬ 
moters shall comply with the letter of 
the appointment so far as it maW 
provision on his own behalf. I entire; 
ly agree with the views expressed by 
the Calcutta High Court ‘and ,tb,6i 
Allahabad High Court in y. 

Collector of Bareilly (l), and this High 
Court in Collector of Chingleput v. Kha i 
dir Mohidin Sahib (2). Thestringew 
provisions of S. 25 (2) of the Apt cam 
only be applied after a notice which is 
strictly in compliance with S,9 8nh^ 
Ss. (2) and (3) has been served tipoh.t|ii 
landowner. * ^ 

A further point arises however aii? 
that is whether the appellant 
peering before the Labour Offiow not¬ 
withstanding the fact that ho 
received the requisite notice, 
held to have waived that requiretawt. 
The learned Government J??' 

tends that he has done so and that wi 

is merely a technical objeotido wbw 
ought, under the circumstancegi w 
brushed'aside. In my viewitlWigo 
the Government Pleader to show W 
the waiiver has been clearly estaMisl^ 
It 'is nob sufficient to obow. thatr th?^ 
pellant. appeared before the. ^* 7 ^ 
Officer ‘and answered certain quM.jJJJ® 
that were.pnt to him. 
shown that ' 'the appellant 
was entitled to at least 15 days no^ 
nor has if been shown that » heP“ 
known that he was he would not » 
asked for an adjournment and ther^ 
nothing to show that there baS . 
any waiver by the ftppellattt.__ 

(5) 14 A. 0.612. 

(6) {1892] A. 0.^498=67 L. T.658. ' 


/ 


1930 Venkatafama Iter v. Collr; of Tanjore (Beasley, 0. J.) Madras 841 


learned Government Pleader further 
argues that this objeotion is a mere 
afterthought and that it was never put 
forward until the argument was addres¬ 
sed to the lower Court at the close of 
the case. But, in my opinion, this can¬ 
not affect the value of the objection. It 
was argued by Government in the lower 
Court that the appellant was shut out 
from any enhancement of the Labour 
Officer’s award by reason of his omis¬ 
sion to make a claim. When that ob¬ 
jection to the appellant’s claim in the 
lower Court was urged, it was open in 
my opinion to the appellant to raise the 
point that the notice served upon him 
was defective in any respect even though 
that point had not been raised before. 
The appellant was therefore entitled to 
have the case considered on its merits. 

On the merits the award gives Ks. 6 per 
cent for the land in the cheri, with the 
exception of one item where the rate al¬ 
lowed is Rs. 9 per cent and Rs. 9 per cent 
for the 17 cents in the Sudra quarters. 
It is worthy of note that the appellant 
claims*Rs. 60 per cent. It seems to me to 
be impossible in this case to fix the 
actual value of the lands, and all we can 
do is to make a rough estimate which 
may indeed be very rough. But it 
seems to me that however long we may 
devote to this case and however much 
we may read through the evidence of 
the witnesses and the exhibits, we 
shall not be better off in arriving at a 
conclusion. Our difficulties are in¬ 
creased by reason of the fact that there 
have been no sales of house sites in this 
village at all since the year 1915, i. e., 
ten years before the date of the notifica¬ 
tion. On the other hand there is 
evidence in .support of the appellants 
case of certain sales in neighbouring 
hamlets none of them more than four 
furlongs away and some of them even 
less. Those sales are evidenced by Ex. J 
dated 13th July 1920 giving a rate of 
Bs. 47 per cent. Ex. K dated 24th 
August 1921 giving a rate • of Rs. 12 
per cent., Ex. L dated 11th December 
1922 giving a rate of Rs. 28 per cent. 
Ex. M dated 29th November 1924 giving 
a rate of Rs. 37 per cent, and Ex. 0 
dated 4th August 1927 giving a rate of 
Be. 50 per oent. The latter sale can be 
ruled out of consideration altogether 
beoanee it was two years after the date 
of the notifioatioD. The areas disposed 
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of by these sales are in the case of Ex, J 
4^ cents, Ex. L cents — in this 
case these were nanja lands converted 
into house sites and.Ex. M, 8 ceab.s. It 
will be seen that the rates realized are 
widely divergent the lowest being 
E 3 .I 2 per oent. and the highest Rs. 47 
per cent. In the case of Ex. K it was 
Rs. 12 per cent possibly because it was 
a sale by a woman who was living away 
from the property ; so that may have 
been a sale at an under-value ; on the 
other hand with regard to Ex. J it is 
said that the high rate secured, namely 
Rs. 47 per cent, was because the pro¬ 
perty abutted on a metal road and 
there were shops around it. That of 
course would very much increase the 
value of the land. In the case of Ex. L 
it is only a very small area, namely 3§ 
cents. The learned Subordinate Judge 
has not taken into consideration these 
sale deeds prayed in aid by the appal- 
lant because the lands are not in the same 
village and the rates shown are so 
widely divergent, and I am not disposed 
to disagree with him there. On the 
other hand wo have got two sale deeds 
put in by the Labour Officer, namely 
Exs. 2 and 12. Taking the latter, firsb 
it relates to a sale of land, in 1908 and 
it produces a rate of Rs. 7 per cent. 
That is land in the village in the Sudra 
quarters but it was so long ago as 1908, 
Ex. 2 was ten years before the date of 
the notification, namely, 1915 and was a 
sale of bouse site in the Sudra quarters 
of the village and the rate works out at 
Rs. 9 per cent. It is quite obvious that 
in the interval of ten years land must 
have appreciated in value though it is 
very difficult to say how much it did but 
making the very best efforts that I can 
to arrive at a correct estimate I think 
that if I say that it would have doubled 
in value during that time, that possibly 
is as near being correct as it can be. 
That produced a rate of Rs. 18 per cent 
for the sites in the Sudra quarters, 
exactly doable the rate given in the 
award. Then the rata for the sites in 
the cheri must be leas. The rate fixed 
in the award for those sites is two- 
thirds of that for the sites in the Sudra 
quarters, and the appellant himself 
states their value is half the value of 
the sites in the Sudra quarters. I think 
that if we take the proportion given in 
the award, namely, two-thirds, that will 
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i)o al'ou'!} cci'i'eco. Therefore in respecl; of 
the sice^ in the cheri a rate of Rs. 12 per 
cent i.' the correct rate. In the result 
tho claimant, will get compensation at 
the rate of IN. IS per cent for the sites in 
t'lie SudiM quarters and Rs. 12 per cent for 
the sites in the cheri, besides the Rs. 15 
per cent compensation due to him. With 
regard to damages I do not think that 
any case for awarding damages has been 
made out by the appellant and therefore 
bo will get nothing in that respect. 
The claims for severance and for the 
value of trees wore given up here in the 
course of the arguments. The appel¬ 
lant is ordered to pay half the costs of 
the respondeiu. Interest is allowed on 
the amount awarded at 6 per cent 
per annum from the date of possession, 
namely, 2n(l December 1925 up to the 
date of payment. 

Gurgenven, J.—The first contention 

raised in this appeal is that the learned 
Subordinate Judge was wrong in decid¬ 
ing, with reference to the terms of 
S. 25 (2), Land Acquisition Act, that the 
applicant had omitted without sufficient 
reason to make a claim, with the result 
that the Court was precluded from 
awarding more to him than the sum 
fixed by the Collector. In support of 
this contention two reasons are given 
for the applicant's failure. The first has 
reference to the wording of notice, Ex.N 
issued under sub-S. 3, S. 9 and S. 10 
of the Act. I agree that the notice 
clearly calls upon him to state tha 
amount of compensation which he 
claims, although the language may not 
be a verbatim transcript from S. 9 (2) 
and that there is no substance in this 
objection. The second point taken is 
that whereas the latter provision pres¬ 
cribes an interval of 15 days, the 
applicant was given only nine days, from 
17th October, when the notice was 
served upon him, to the 26th October 
when he was required to appear to 
make his claim. The learned Govern¬ 
ment Pleader takes up the position that 
whereas a 15 days’ interval, reckoned 
irom the date of publication, is pres¬ 
cribed for the public notice under 
Bub*S. (2), S. 9, no such condition at¬ 
taches to a notice issued under sub-S, (3) 
to the owner or occupier of the land. 

1 think ^hat this view must be rejected 
upon a-right construction of the Act. 
fiub-Ss. (1) and (2), 8. 9, enumerate the 


various particulars which a public 
notice must comprise; in particular it 

‘shall require ail persooa interested in the 
and to appear personally or by agent before 
the Collector at a time and place therein men¬ 
tioned (such time not being earlier the 15 days 
after the date of publication of than notice) 
and to state the nature of their respective ia* 
tereats ia the land/* 


etc. Sub-S. (3) says that the Collector 
shall also serve notice to the same effect 
on the occupier, etc. The learned Go- 
vernment Pleader would have us con¬ 
strue this as meaning that the latter 
notice must be iu consonance with the 
public notice as regards the date of ap¬ 
pearance, but that service of the notice 
is not thereby required to be not less 
than 15 days before the date of hearing. 

I do not think that such a notice would 
be “to the same effect" as ths public 
notice because what the public notice in 
effect does, is to give claimants a mini¬ 
mum period of 15 days within which to 
present their claims. It ia difBcult to 
suppose that the intention of the Act is 
to deprive persons who are dependent 
for their information of the proceedings 
upon a personal notice, of this right 
while conceding it not only in the case 
of the public notice but also, as a refer¬ 
ence to the section will show, in the 
case of requisitions under S. 10 (l). This 
is the view that was taken in Krishna 


Sakv. Collector o/Barctiiy (l) and al¬ 
though a later Allahabad case, 

The Collector of Moradabad (3), records 
a decision in the opposite sense it i* 
noteworthy that no reference is madem 
it to the earlier decision of the same 
Court and, except for the observation 
that the provision in Cl. (2), S. 9, 
to the 15 days is not repeated in 01. (3A 
the construction of the section is dm 
farther discussed. In Collector of 
gleput V. Khadir Mohidin Sahiby) • 
Bench of this Court held that a olaiow 
must be given at least 15 days m * 
notice issued to him, and adopting 
view I conclude that in this respec# the 
notice issued to the applicant was no 
in accordance with the terms of tna 
Act. 


Ib has then to be’decided whdthw 
this defect famished the appHoant wi 
sufficient reason tp omit to maktl _h 
claim. The notice was a.ervad on w®» 
as I have said, oo :17th October, 
the 26th he appeared befoep the ' 
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" Offioer, who was the Collector appointed 
for this acquisition, and made a state- 
ment which admittedly did not comprise 
a “claim” as that word is used in S. 25. 

All that he said on the question of valu¬ 
ation, was : 

"I have nob brought any sale deed bo show 
' jbe price of land in the said village. 1 cannot 
say the value of the land in my village.” 

In order to amount to a claim, the ap¬ 
plicant should have assessed the value 
of the property in definite terms. In 
the two cases cited above, which held 
that a notice under Cl. (3) must give a 
minimum period of 15 days, the claim¬ 
ant failed to make any statement at all 
and it is not difficult to hold that such 
a failure is attributable to the insuffi¬ 
ciency of time given, and therefore that 
he had sufficient reason for the omis¬ 
sion. The learned Government Pleader 
argues that the present case is distin¬ 
guishable because the claimant did ap¬ 
pear and make a statement, and that it 
cannot be said that the inadequacy of 
this statement as a claim is traceable to 
any shortness in the notice. He draws 
attention also to the late stage at which 
exception was taken on the score of in¬ 
sufficiency of time and argues that the 
point was a more afterthought and in 
no way affected the applicant’s interests. 
It is no doubt true that the defective¬ 
ness of the statement given on the 26th 
is not clearly traceable to the cause 
pleaded, but I am not satisfied that this 
disposes of the applicant’s objection. 

If a person makes no claim at all and 
the notice issued to him is found to 
have offended against the 15 days rule 
he may bo deemed to have had sufficient 
reason for the omission, and it is diffi¬ 
cult to see why another person, similarly 
handicapped, who does something more 
towards making a claim should be pena- 
ilized, unless it be by an application of 
the doctrine of waiver. To apply this 
doctrine it must I think be found that 
the applicant knew what bis legal rights 
were and consented to forgo them. ^ In 
the present case I can find no sufficient 
reason to make this assumption, or to 
infer with certainty against the claim¬ 
ant that if he had had due notice ha 
.would not have presented a cUim with- 
the meaning of the Act. Where an 
Lffioer whose duty it is to apply the 
IproviBions of an Act such as the bind 
.{AoQuiflltion Act commits an error of 
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procedure I think that every presump¬ 
tion should bo made in favour of the 
party likely to have been prejudiced by 
the error. This principle, in its appli¬ 
cation to the Act, will be found set 
forth and supported by the citation 
of a number of Koglish and Ameri¬ 
can cases in Kamini Debi v. Pramo- 
nath Nath Mookerji (7) at p. 47, and 
although that case dealt with the 
matter from the point of view of juris¬ 
diction, I think the observations are 
equally pertinent here where the appli¬ 
cation of S. 25 is in question. Expressed 
in general terms, the conclusion I would 
reach is therefore that although it may 
be doubtful whether the insufficiency in 
the notice and the defectiveness of the 
statement were related as cause and 
effect, the presumption that this must 
have been so has not been successfully 
rebutted. 

Apart from the question of insuffi¬ 
ciency of notice, it appears to me that 
the applicant may be said to have had 
another sufficient reason for not making 
a claim. When he appeared, the Labour 
Officer took an oral statement from him 
which, had it comprised the necessary 
particulars, would have amounted to 
making a claim. It may be taken, I 
presume, that the Labour Officer knew 
what those particulars should be, and 
in particular that they should have in¬ 
cluded the applicant's own valuation of 
his property. The officer must be taken 
to have known also the penalty to which 
the applicant subjected himself by not 
furnishing this information. Did ho 
explain to the applicant that it was 
necessary that he should put a price on 
his land and the consequences to him of 
the failure to do so? If not, may it not 
be said that he allowed the applicant to 
go away in the belief that he had com¬ 
plied with the requirements of the Act, 
and that the adoption of such a course 
provided the applicant with sufficient 
reason for not having complied with 
them? On this ground too I think the 
applicant should not bo precluded by 
the terms of S. 25 (2) from questioning 
the Labour Officer’s valuation. 

There is finally another consideration, 
not adverted to in the arguments but 
which seems to me a valid objection to 
the application of S. 25 (2). The claim 
c ontemplated in each pf the three sub- 
(7) [1913] 89 Cal"38=101.0.491, 
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sections of that section is to be "pur¬ 
suant to any notice given under S. 9, 
and whereas here', the notice issued is 
in some respect in contravention of the 
terms of S. 9, I think the only logical 
conclusion is that the penalty which 
S. 2 j ( 2 ) imposes cannot be taken advan¬ 
tage of by the Government. 

Turning to the merits, the great scar¬ 
city of recent sales in Naduvacheri ren- 
dors anything like an estimate of the 
market value of the acquired plots, 
based upon adequate evidence, ex¬ 
tremely difficult. It seems clear, how¬ 
ever, that the award based on the two 
rates of Es. 9 and Es. 6 per cent is too 
low. After duo consideration of the 
prices indicated by the applicant's docu¬ 
ments, Exs. H-l, I, K, L and M. and by 
Exs. 12and2 filed on behalf of Govern¬ 
ment, I agree with my Lord for »the 
reasons which he gives, that the rates 
should be raised to R 3 .I 8 and R9.I2. The 
applicant’s documents, no doubt would 
yield rather higher average figures than 
these; but inasmuch as the karnam's 
sale deed Es. 12, relating to the Sudra 
quarters, gives a rate of about Es. 7 
per cent in 1908 and as Es. 2 a sale 
deed of 1915, gives a rate of Es. 9, it is 
improbable that a rate of Rs. 18 for the 
Sudra house sites allowing for the doub- 
ling of the value of the land in ten years 
is too low. On the other hand, the 
applicant’s documents do not suggest 
that the figure should be reduced below 
this. And fixing the figure for the cheri 
sites at two-tbirds of this, as has been 
done by the Lard Acquisition Officer 
and accepted by the lower Court, we get 
a rate of Es. 12 per cent these rates to 
include all claims, except of course the 
15 per cent, allowance for compulsory 
acquisition. 

1 agree with the order as to costs. 
E.M./r.K. Order accordingly, 
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Madhavan Nair, J, 

{Sangali) Vasudeva Eao—Plaintiff- 
Appellant. 

« 

T. 

Municipal CounciltAnantapur —Defen- 
dant—Bespondent. 

Second Appeal No. 266‘’of 1929, De¬ 
cided on 9kh April 1930, from decree of 
Diet. Judge, Anantapur, in Appeal Suit 
No. 110 of 1928; • • 


(a) Civii P. C. (190S). St. 2 (17) (f) aad (g)-. 
—Municipality censtituked under District 
Municipalities Act is not public officer and 
so no notice is necessary under S. 80. 

A Municipality constituted under District 
Municipalities Act canuot be described as a 
“public officer” under sub-Cl. (f)or{g), Cl, 17 
S. 2, Civil P.C , and there is no need to give two 
month’s notice to the Municipality uoder S. 80' 
before instituting suit against it: A.I. fi. 192 J 
Mad. 689; 34 Bom. 583 and Metropolitan Meet 
Industry Board v. Sheedy, (l927) A. C. 899, Bef 

LP 853Cl;P8540l) 

(b) Madras District Municipalities Act 
(5 of 1920), Sch. 4, R. 7 (e) and(f)-Ust re¬ 
quired is not mere technicality—Non-com¬ 
pliance invalidates revision. 


The list required to be given under Seb. 4 
R. 7, and specially under sub-Cl. (e) and (fih, 
not mere technicality and the omissiou to give 
the necessary information is by itself sufficient 
to render the ravision proceediugs invalid: 
A. I. R. 1929 Mad. 746 Bel. on. CP 850 Clj 

(c) Madras District Municipalities Act 
(5 of 1920), Scb. 4, R. 9—Mention of spe¬ 
cific date is necessary—Failure to mention 
it however whether necessarily vitiates 
assessment (Queare). 

Although strictly speaking the mention of 
speoifio date would seem to bs necessary, would 
tho omission to mention necessarily vitiate the 
entire proceedings relating to revision? 

[P 850C2] 

(d) Madras District Municipalities Act 
(5 of 1920), Art. 70—Work of revision de¬ 
legated to Committee—Art. 70 niuit be- 
s tric tly complied with. 

Where the work of revising quinquennial as¬ 
sessment has been delegated to a oommittee, 
it is the writing of the amount of assessment 
as revised by the Chairman and his certificate- 
of its correctness that ace important; for 
are the requirements, the fulfilment of which, 
will presumably show that ’the Ohairmsa has 
scrutinized and approved the lists and is wis- 
fied with the revision. In the absence 01 the 
Chairman's statement in writing of the amoun 
of assessment as revised and his certificate, tw 
revision of the assessment can be consider 
only as a revision by the committee *1®®® 
is not authorized by the Act, • fP ^ 

B. Sitarama Bao—ior AppaHatit* 

B. Somayya^ioi Eespondeot. 

Judgment.—This second appeal ariaes 
out of a suit instituted by the 
tiff against the Municipal Counoil _o 
Anantapur and its Chairman for an id- 
junction restraining them from oolleo • 
ing house-tax, education-tax and 
tax; and it raises the question of^ ^ 

validity of the quinquennial revision 

undei'the District Municipalities Ao 
of 1920. Sch. 4, R. 8 of the annual rental 
value of the land? and buildings wi ^ 
in the municipal limits in tto of 
year 1927-28 and of the increase qf 

rate‘of the tax which wah ohangw W 

ej to 71 per • cent under 
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Act. The District Munsif dismissed the 
suit as against the Chairman and granted 
an injunction as against the Council. 
On appeal by the Municipal Council 
the decree of the lower Court was set 
aside except as regards the enhance- 
;ment of the rate of water-tax. In this 
second appeal the plaintiff confines his 
relief only to the house-tax. 

The facts are briefly these. The 
plaintiff owns three houses. No. 305 in 
ward No. 1 of the Mnuicipality and Nos. 

■ 537 and 896 in Ward No. 2. Under R. 8. 
Sch. 4, District Municipalities Act 
■which authorizes the IMunicipal Chair- 
:man once in every five years to com* 
ipletely revise the "assessment books” 
proceedings were started in the Munici¬ 
pality of Anantapur in the official year 
1927-28 for a revision of the annual 
value of the lands and buildings. On 
23rd July 1927 the Chairman proposed 
bo the Council that a committee be ap¬ 
pointed to carry out the revision: see 
jEx. N. a committee of three members 
of the Municipality was accordingly 
appointed by the Council for that pur¬ 
pose and the revised assessment ^ lists 
were prepared by that committee. 
.Afterwards two notifications were is- 
sued in the District Gazette, Ex. D in 
English and Ex. B in Telugu dated 5bh 
January 1928. These were issued under 
•the name of the Chairman and stated 
that the Municipal Council proposed to 
revise the assessments from 1st 
1928, that revision petitions would be 
considered if submitted by 6th Febru- 
,ary, and that revision lists could be seen 
in the Municipal Office from 11 a. m. 
.to 5 p. m. daily. This notification was 
■tom-tommed on 5bh January 1923: see 
Ex. 5: no revision petitions were as a 
.matter of fact received. On 28th Janu" 
ary 1928, the Chairman proposed that 
the rate of property-tax now in force be 
raised to 7i per cent of the rental value 
and this was passed^by theOouncil: see 
Ex. 11-A, the minute*book.On 5th Febra 
ary 1928 the notice, Ex. F, was issued 
in the District Gazette in the name of 
.the Chairman that the Council proposed 
•to levy house tax at 7l per cent on the 
sannual rental value of each building 
with effect from Isb April 1928 and that 
-objections would be considered until 
.10th March 1928. This information was 
»alio tom-tommed: see Ex. 6-B. No objec- 
vkions were raoeived and the Municipal 


Council confirmed this rato in its reso¬ 
lution, Ex.ll-B, dated 17th March 1928. 
This was published in the immediately 
next issue of the District Gazette dated 
5th April 1928; eeeBx. H, under the 
signature of the Chairman dated 19th 
March 1928 and was tom-tommed on the 
same date: see Ex. V-d. The Gazette 
notification, Ex. H, states that the new 
rates of the house-tax, at 7” per cent 
on the annual rental value, would come 
into effect from 1st .-Vpril 1928. 

On the above facts, it is argued that 
the revision proceedings are invalid, in¬ 
asmuch as they were carried out not by 
the Chairman as required under the 
Act: seeR. 8, Sch. 4. but by a‘com¬ 
mittee, that even if the delegation of 
the Chairman’s powers to the com- 
mittee is valid the procedure adopted 
by the Chairman and the committee m 
carrying out the revision is vitiated by 
nbncompUancs with the statutory re- 
quirements. and that the notification 
calling for objections is invalid as it 
specified no date for hearing objections. 
These arguments relate to the 
of the quinquennial revision proceedings 

relating to the value of 
buildings. It is also argued that the 
enhanced rate *of 7^ per cent is unen¬ 
forceable as the notification, Ex. 
sought to give retrospective effect to 
the decision of the Municipality to en¬ 
hance the rate. The respondent, besides 
contesting these points, argues that the 

plaintiff’s suit is not maintainable for 

want of notice under S. 80, Civil P. C. 

I shall first deal with the question of 
the validity of the quinquennial revision 
proceedings. What happened m this 
case has already been stated. On 2^rd 
January 1927 the Chairman proposed to 
the Council that a committee be ar^ 
pointed to carry out the revision and a 
committee of three members was ac- 
cordiogly appointed to carry out the 

work. The actual ^ 

the two wards containing entries rMat- 
' to the plaintiff’s three houses, Exs. 
B and C, wore prepared by this 
mmittea. R. 8, Sch. 4, -District Mu- 
sipalities Act, states that the assess- 
mt book shall be completely revis^ 
the Ohairman." Having regard to 
is rule it is argued that the Oharrman 
Duld not have delegated the work of 
rision to anybody else and he having 
me so, the revision carried out by the 
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coujmltteo is not a reyisiop in ac- 
corJaruo with the Act and the whole 
|Droceecling3 are consequently invalid. 
I ara 3iOt sure if this argument is cor- 
recf''. Pushed to its logical conclusion 
it may load to absurd result! It is 
cbar that the Chairman is not expected 
to dc by himself all the work in con- 
nexion with the revision proceedings. 
Provided he checks and accepts the 
work done by his employees the final re¬ 
sult will be his work for which he will 
be responsible. Section 18, Cis. (1) and 
(3) specially, of the District Municipali¬ 
ties Act, empower the Chairman to a 
certain extent to delegate his executive 
powers to others. The Municipal Account 
Codo, 1926 (second edition corrected 
up to 5th September 1919). Art. 70, pro¬ 
vides the following procedure for a 
general revision: 

Under S. GC (2) of the Aot, the assessment 
books are to be completely revised by the Chair¬ 
man at least once in every five years. Such 
revision should be conducted by the Chairman 
himself or by one or more Councillors deputed 
by him to carry out the revision in wards 
other than their own. They may be assisted 
by assessors if required... As soon as the 
assessment list for a locality is completed it 
shall be submitted to the Chairman for scru¬ 
tiny and approval unless the list has been pre¬ 
pared by the Chairman himself. The Chair¬ 
man after being satisfied with the revision 
shall countersign the assessment lists, the 
total amount of the assessment as revised be¬ 
ing written in words and certified to by him.” 

Section 66 (2) of the old Act under 
which the rule was framed corresponds 
to R. 8. Sch. 4, cf the present District 
Munioipalities Act. In the Government 
edition of the Code, R. 8, Sch. 4 has not 
been substituted for S. 66 (2); but it is 
conceded the rule is still in force. Re- 
hance IS placed on this rule by the res- 
pondent in justification of the procedure 
adppfcsd by tho Chairman in the present 
case. In the view that no more delega¬ 
tion than is countenanced by this rule 
is sought to be justified, and having re¬ 
gard to my opinion, jwhich I shall pre¬ 
sently state as to whether this rule was 
complied with by the Chairman, it is 
not necessary in this case to consider 
the abstract question whether the duty 
of preparing the assessment list under 
E. 8, Sch. 4, can be delegated by the 
Chairman under the provisions .of the 
District Municipalities Act. Assuming 
that the Chairman is entitled to carry 
out the work of revision through the 
Committee appointed by him or by the 


Council, the questions arising for con- 
sideration are: (1) how far has he in 
doing so complied with the procedure, 
prescribed in Art. 70 of the Municipal 
Account Code and (2) how far has the 
committee which is only an alias for the 
Chairman in carrying out the actual 
work of revision, complied with the- 
statutory requirements. The two queg- 
tions will be discussed separately. 
Under Art. 70 of the Municipal Account 
Code, (l) the assessment list shall be 
submitted to the Chairman for scrutiny 
Efnd approval in case, as here, the 
assessment list has not been prepared 
by the Chairman himself; and (2) the- 
Chairman shall write in words and 
certify the total amount of the assess¬ 
ment as revised and shall countersign 
the assessment list after being satisfied 
with the revision. On these questions 
generally considered, the learned 
District Judge has come to the con¬ 
clusion that the Chairman has com¬ 
plied with this rule except in one parti¬ 
cular, namely that he did not write in 
words the total amount of the assess¬ 
ment as revised and certify to it, and 
this omission, the learned Judge is ap¬ 
parently of opinion, is not a very 
material defect and does not vitiate the 
proceedings. 

I am not satisfied that the provisions 
of the rule have been followed by the 
Chairman in this case. I shall not at 
present refer to what I consider to be 
the illegalities committed by tbo 
missioners in the preparation of the 
lists. That question, as I have saw, 

I shall discuss separately. The ew- 
dence in the case shows how_ cssnftl y 
and carelessly the work of revision 
carried out in this Municipality. 
assessment lists were prepared by t 
sub-committee in December 1“ 
When these were sent to the Chair®*^,. 

(i. 0., “ the Vice-Chairman in charge 
during the proceedings is to be 
stood as “ Chairman ”) it is admit 
that many of the columns had not M 
filled up by the commissioners. 
this omission on their part afisoW 
validity of proceedings will be 4 * 
oribed later. What is important 
to notice is that except the _ 
of the Chairman contained in tb 
assessment lists, there is 
them to show that the 
tinized and approved their contents 
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that; ha was safcisSed with the work of 
revision. As already pointed out ‘ the 
total amount of the assessment as 
revised ” has not been " written in 
words ” by him nor has its correctness 
been certified to by him as specifically 
required by Art. 70. We are asked to 
infer from the signature of the Chair¬ 
man appearing in these lists and from 
the mere signature alone that every 
condition which is imjiosed upon him 
by this article has been complied with 
by him. The previous assessment in 
1923 was also carried out by a com¬ 
mittee. The present Chairman was a 
member of that revising committee, 
and that committee submitted a report 
along with the assessment : see Es. 4. 
It is submitted that no such report has 
been submitted by the committee in 
the present case. The usefulness of 
sucb a report is obvious. It would 
naturally elucidate the procedure ad¬ 
opted by the committee, explain how 
the figures mentioned in the lists were 
arrived at, and state generally how the 
revision was carried out, so as to enable 
the Chairman, when the lists are sub¬ 
mitted to him, to scrutinize and approve 
them, so that when the lists finally 
emerge out from the office with his 
signature and certificate it might be 
truly said that the revision has been 
carried out by him as required under 
R. 8, Scb. 4. I do not state that the 
absence of such a report would vitiate 
the proceedings : I am only pointing out 
how such a report would be useful to 
the Chairman, and also helpful to the 
Court when the available evidence is 
very meagre, in dealing with the ques¬ 
tion whether the Chairman would be 
presumed to have really scrutinized 
and approved the lists prepared by his 
deputies. 

As I have said we are asked to 
draw all the necessary inferences in 
support of the validity of the assess¬ 
ment lists in this case so far as the 
Chairman’s part in its production is 
concerned, from the mere signatures 
which appear in the lists. Can wo do 
BO, ia the question. These signatures 
do not appear at the end of the lists. 
In the assessment list containing Ex. A 
the signature of the Chairman without 
any date appears at p. 14. There are 
two entries relating to two assessees 
nt p. 16, the last page of that assess¬ 


ment book*. There is no signature of 
the Chairman on that page. The omis¬ 
sion is not accounted for. Even if it 
should be held that we should infer tha 
approval of the Chairman from hia 
signature alone, how can we say that 
the entire list is approved by him when 
his signature does not appear on th® 
last page ? In the second assessment 
book relating to entries, Exs. B and C 
also, the Chairman's signature appears 
on the last but one page and below it 
appears the date 20th October 1927. 
The last page contains the names of 
various people and entries in the columns 
as against those names. There is no 
signature of the Chairman on this page. 
The omission like the one in Ex. A is 
not accounted for. The date 20bh 
October 1927 appearing under the 
signature in the second assessment 
book creates some difficulty. Accord¬ 
ing to the evidence of the manager 
(D. W. 1) “ the revision of taxes was 
begun and finished in December 1927. 
He distinctly says that Bxs. B and C 
(i. e., the second book) were prepared 
in December 1927. He also says that 
the revision lists were completed in 
December 1927. How is it then that 
the Chairman’s signature is dated 20bh 
Octnber 1927 and how can we say that 
he scrutinized and approved on 20th 
October 1927 the contents of the lists 
the preparation of which was com¬ 
pleted only in December 1927 ? The 
date appearing under the signature is 
nob stated to have been pub there on 
account of any mistake. The Chair¬ 
man’s evidence on this point is nob 
very illuminating. He says that tbe^ 
registers were completed by the 20bh; 
December last. This is mentioned 
probably to explain the 20bh that ap¬ 
pears in Exs. B and C. But it is in 
October and not in December. It is 
nob stated in the evidence that Octo¬ 
ber was written by mistake for Decem¬ 
ber. Ex. A was completed by the 28bh 
December. I have already pointed cub 

that no date appear" under the signa¬ 
ture of the Chairman in Ex. A, I can¬ 
not say that from the single circum¬ 
stance of the Chairman’s signature ap. 
pearing in these lists that the ruls 
invoked by the respondent ia auppoi;^ 
of the procedure adopted has been com¬ 
plied with. The signature alone un¬ 
accompanied by the 
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coDsider the next question, namely, how 
far the committee in carrying out the 
proceedings relating to the revision and 
in preparing the revised assessment lists 
has complied with the necessary statu¬ 
tory requirements. At the outset I 
should point out that in the plaint this 
is not made a ground of attack against 
the revision proceedings, but as the 
point has been dealt with by the lower 
Courts and as the issue as pointed out 
by the learned District Judge is very 
vague, I shall deal with it. Under R. 7, 
Sch. 4, District Municipalities Act: 

" the Cbaiamaa shall eater the aDoasl 
value of all lands and buildings determined by 
him and the tax payable thereon in sssesi* 
meat book^ to be kept for the purpose at the 
Municipal Office,” 

and the rule then proceeds to state that 
the assessment books shall record 
amongst other particulars “ (e) the an¬ 
nual value of the area.” and ''(0 

the amount of the tax payable." It will 
be observed that these two items (e) 
and (f) are very important as (e) forms 
the basis on which the tax is to be 
levied and (f) states the amount of 
tax that would be levied. R. 8, as 
already pointed ouli, authorizes the 
Chairman to completely revise the 
assessment books in every particular 
and if the annual value has boon 
increased as a result of the revision 
then such increase and the consequent 
increase in the amount of the tax pay¬ 
able will have to be noted by the Chair¬ 
man in the assessment books. R>9 is 
as follows: 

“ When dssessment books have beenfor^be 
first time prepared, and whenever they have 
undergone a general revieion, the Chairman 
shall, before the close of the year in which 
8»id books have been prepared or 
notify by beat of drum and by a notice pU“ 
lished in the District Gazette that on a e^'* 
fied date, not being less than thirty dayi fw™ 
the date of the latter of such notifioationSt ^ 
will be prepared to ooneider revision petition* 
presented to him within the said period o 
thirty days.” 

This rula calls upon the assesseeS to 
pub forward their objections. It i* 
clear that to prefer objections the pw* 
ties should know whether the annuw 
value of the land and the tax 
have been increased. Ibis arguoJthat 
the revised assessment lists do not con¬ 
tain the necessary particulars in regaj^ 
to these matters and that therefore the 
statute has nob been complied witn 
and the revisipn is necessarily invalid* 


wrising of fh- !im>an6 of Sho a8s?ssa]ent 
in words by the Ch%:rtn'.n and his certificate 
of its correctness, means absolutely nothing." 

It is the writing of the amount of 
assessment as revised by the Chairman 
and his certificate of its correctne.ss 
that are important : for these are the 
requiromonts the fulfilment of which 
will presumptively show that the 
Chairman has “ scrutinized ” and “ ap- 
.proved ” the lists and is satisfied with 
the revision. In the absence of the 
Chairman’s statement in writing of the 
'amount of assessment as revised and 
his certificate, the revision of the asses- 
ment can be considered only as a revi- 
jsion by the committee alone which is 
joot authorized by the Act. As is sug¬ 
gested by the rule itself, these condi- 
tions are insisted on by it, apparently 
only to minimize as far as possible the 
dangers that are inherent in delegation, 
for if the Chairman himself does the 
work of revision no such statement or 
certificate is required from him. In my 
opinion the learned Judge has alto¬ 
gether missed the importance of this 
provision in the rule. It is too much 
to ask the Court to infer from the mere 
signature of the Cliairman in the ab¬ 
sence of his statement and certificate 
that he has brought his mind to bear 
upon the work of his deputies, tested it, 
and thus made their work in a sense his 
own by approving it. Assuming that 
the Chairman of the Municipality has 
every power to delegate his work of 
revision as he has done in this case, I 
am satisfied that the assessment lists in 
this case, in the absence of his state¬ 
ment in writing of the amount of 
assessment as revised and his certifi¬ 
cate of^^its correctness, cannot be said 
to be revised by the Chairman ” 
within the meaning of R. 8, S. 4, as 
the procedure prescribed in the Munici- 
pal Account Code has not been com¬ 
plied with by him so far as it concerns 
him. This omission cannot be brushed 
aside simply as a mere irregularity. 
In my opinion A|i;. 70 has nob been 
followed in substance or in fact by the 
Chairman. These defects which I have 
pointed out are by themselves enough, 

I think, to render invalid, under S. 8,’ 
■Sch. 4, the revision of the assessment 
«id to have been carried out by the 
Chairman m this case. 

However I shall now proceed to 
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I shall examine how far the facts sup¬ 
port this argument. 

Now in these two assessment lists 

• containing the entries A, B and C there 
are various columns for entering figures 
under different heads. As I have already 
stated these lists were completed and 
put up in the office for the information 
of the public by the end of December 
1927. It is admitted that figures in 
Cols. 16, 17 and 18 were entered into 
the lists only in '* March.” All the 
columns should have been filled up in a 
completed and properly prepared list 
before its publication—at any rate 
before the issue of the notice calling 
for objections. The non-entry of the 
■figures iu these columns—I am referring 
to it only by the way—is another in¬ 
stance to show how unsatisfactorily the 
revision work was done in this Munici¬ 
pality. What is important to notice is 
that in the assessment book relating 

to House No. 305, Ex. A, Cols. 13 

and 15, under revised assessment ” 
■headed respectively “annual value” and 
'** amount of half-yearly assessment ” 
have not been filled np at all. In Col. 
14 headed '* annual rental, if rented” 
appears the figure 60 which figure ap- 
pears in Col. 7 headed “ annual value ” 
under “ past year’s assessment.” These 
hgures appear as follows : 

Past year's assessment. 

No. in assessment Annual Value. Aunual 
register. 

6 7 13 

205 60 

In Ex. A how the same amount 
under past year’s assessment^ under 
annual value ” appears as annual 
rental ” has not been explained satis¬ 
factorily by Mr. Somayya. The vital 

• defect in connexion with this assess- 
menfc list is that the ” annual value 
and the ** amount of half-yearly assess¬ 
ment,” Cols. 13 and 15 have oot been 
filled up at all. It is easy to say that 
if 10 per cent is deducted from the 
annual rental under S. 82 we would 
get the ** annual value.” Then the 

: annual value under the revised assess¬ 
ment will be less than the annual rental 
under past year's assessment ; but it is 
uot clear that this is the case of the 
respondent. Further, the work of find¬ 
ing out the annual value by making the 
necessary deduction should not be left 
■ to the assessee. However that may be 
the . fact reknains that ' the annual 


value,”*Col. 13, has not been filled up 
and Col. 15, “ the amount of half-yearly 
assessment,” has also been left open. 
Now R. 7, Sch. 4 of the Act states in 
imperative language that the Chairman 
shall enter the annual value of all lands 
and buildings determined by him and 
the tax payable thereon in assessment 
books to be kept for the purpose at the 
Municipal Office. And it then states that 
the assessment book® shall record the 
following particulars, namely the annual 
value of the area and description and 
the amount of tax payable (Cls. 0 and f). 
No explanation is forthcoming as to why 
these columns have nob been filled up. 
The imperative provisions of the statute 
have not been complied with in this 
case, lb is easy to see how this non- 
compliance with the provisions of the 
statute would necessarily prejudice the 
assessees. How can they under E. 9 
take objections to tbe revised assess¬ 
ment when they are not in a position to 
knew the most necessary things for 
taking the objection, viz. the amount of 
half-yearly assessment and tbe annual 
value of tho land on which the assess¬ 
ment is based? Cols. 16, 17 and 18 
were at least filled up in March some¬ 
time later. These Cols. 13 and 15 were 
never filled up at all. A violation of 
the express provision of tbe statut^ 

Revised assessment. 

Value Annual Rental, if Amount of hal f 

rented. yearly aeseesment. 

U 15. 

- 60 — 
would necessarily render the proceed¬ 
ings invalid. Coming now to the second 
assessment book containing tbe entries, 
Exs. B and C relating to tbe other two 
houses of the appellant, the “ annual 
value ” Col. 15, is filled up with the 
figures of Rs. 100 and 60, written in pen¬ 
cil. The same figures appear in ink under 
Col. 13 headed gross annual rental.” 
It appears from the explanation written 
at p. 37 of this book and the evidence, 
that the figures under Col. 15 were 
copied in ink in Col. 13 to guard 
against possible alterations of the pencil 
entries in Col. 16. The commissioners 
filled up this column, namely, Col. 15, 
which is a very important one from tbe 
standpoint of tbe assessee in pencil and 
tbe Manager reproduced these figures in 
ink in Col. 13, The unsatisfactory way 
how the revision work was carried on 
by the commissiouers is eeU-evident. 
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Bi;fe there is no explanation why the 
iniiortantcolumn which would show 
the proposed assessment was not filled 
np at the time of the publication of the 
list or before the issue of the notice. 
In the*ca?e of this assessment book, it 
is clear that one of the imperative 
provisions of the statute has not been 
complied with. In my opinion this 
omission to give the necessary infor¬ 
mation to the assessee in the assess¬ 
ment lists prepared by the committee is 
by itself sufficient to render the revision 
proceedings invalid. The foregoing 
examination of the assessment lists 
shows that in their preparation the 
committee members have not in some 
important particulars complied with 
the necessary statutory requirements. 
In Baldwin v. EUi& (1) it was held 
that the omission to state in the nomi¬ 
nation paper the name of the parish for 
which the person Dominated was quali¬ 
fied as a Local Government elector was a 
non-compliance with the requirements 
of R. 4, Rural District Councillors Elec¬ 
tion Order, 1898. The following observa¬ 
tions appearing in the judgment of Swift, 
J., in that case may usefully be referred 
to in this connexion: 

Mr. Pratt referred to this omission to 
state the parish of which the person nominated 
is-a Local Sovernment elector as being a mere 
technicality. I do not agree. A statement of 
those particulars is required by the Local 
Government Board's order, and I cannot think 
that the omission to state these particulars on 
a nomination paper is a mere technicality, be* 
cause unless the parish, for which the person 
nominated is qualified as a Local Government 
elector, is named, no one could test whether or 
not he is qualified.” 

As poiuted out in Municipal Council, 
Ctiddappak v. M. & S, M. By. Co., Ltd., 
(2) (at p, 785 of 52 Mad.), 

* taxing enactments should be strictly con¬ 
strued and the right to tax should bo clearly 
established. Conditions precedent to the im* 
position of any tax should be strictly complied 
with.” 

In this case, as the condition prece¬ 
dent to the imposition of the revised 
assessment, i. e., the revision of assess¬ 
ment list, has not been carried out 
strictly in accordance with the Act, the 
revision proceedings as well as the 
subsequent levy of the tax based on the 
revised assessment are both invalid. 

It is also argued that the revision of 
t he assess ment is invalid as the notifi- 
UJ Liawj 1 K. B. 273, 

<2) A. I. R. 1929 Mad. 746=121 1. 0. 839=52 

Mad. 779. 


cation calling for objections specified 
no date for hearing the objections 'as 
required by the statute. R. 9, Sch. 4. 
makes it obligatory on the Chairman 
notify a " specified date ” for hearing 
objections, if any, to the revised assess¬ 
ment.^ In the notices in the present 
case it is true that a specific date for 
hearing objections has not been men¬ 
tioned. What is mentioned is this: 

‘ Any objection to the above revision or' 
suggestion will be considered if submitted 


within 6th February 1929.” 

The notice is dated 5th January 1928., 
Strictly speaking, the mention of a 
specific date would seem to be neces¬ 
sary, as otherwise the objectors may 
not know on which date they have to 
be present to press their objections;[ 
but I am not quite sure if the omissiooj 
to mention the specific date for hearing 
the objection is such a vital defect aS; 
will vitiate the entire proceedings rela-l 
ting to the revision of assessment. If: 
objection had been presented—in this 
case no objections were filed—the Chair¬ 
man might have rectified the initial 
error by intimating to the objectors the- 
time when their objections would be 
heard. Various cases in support of the 
appellant's contention were brought to 
my notice The Krishna Jute Cottoi^ 
Mills Go. Ltd,, EUore v. The Municipal 
Cotincil, Vizianagaram (3) and UunM’ 
pal Council, Bajahmundry v. Praso^' 
rayiidu (4), Mtinicipal Council, 
mundry v. Bamdkrishna Rao (5) 

The Queen v. Chorlton Union (6). Bat h 
do nob think it is necessary to disouss^ 
these cases or to express a definite opin¬ 
ion on this question as I have already 
held that the revision proceedings 
clearly invalid for other reasons.^ 

The next point for consideration 
whether the enhancement of the pw* 
perby-tax by the Municipality to seve® 
and half per cent from let April 193o i 
legal. It is argued that the rate W nn* 
enforceable as the notification^ 
the rate seeks to give retrospective 
to the decision of the Municipalifiy 
enhance the rate. It is not 
that it is within the power of the Mnni * 
paliby to levy tax which it is oompn 
to levy at a new rate, that i8» f'B*". 
h as power bo alter the existing rat g..^ 

(3) A. I. R. 1926 Mad. 152=91 L 0.2^* 

(4) A. I. R. 1926 Mad. 800=961. 0.6W- 


(5) [1928] 109 I. 0. 92. 

(6) [1851] 8 Q. B. 6=42 L. J. M. 0.84 
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increasing it if it decides that such a 
step is necessary. In the present case, 
the Chairman proposed that the rate of 
property-tax then in force be raised to 
seven and half per cent. The annual 
value of the land having been increased 
by the quinquennial revision, this meant 
a collection of house-property-tax at 
seven and half per cent on the increased 
value. The objection to the quinquen¬ 
nial revision I have already dealt with. 
The present question relates 'solely to 
the enforceability of the decision of the 
Municipality increasing the rata so that 
if this decision is enforceable, the 
Municipality can collect house-property- 
tax at this new rate on the old annual 
value of the land, it having been now 
found that the quinquennial assessment 
proceedings are invalid. The proposal 
of the Chairman to increase the rate was 
accepted by the Council and the Munici¬ 
pality’s decision to increase the house- 
tax from 1st April 1928 was notified on 
5th Tebruary 1928 and was also tom- 
tommed in the village : see Ex. F. As no 
objections were received the Council 
confirmed the new rate in its resolution 
Ex. ll-b, dated 17th March^ 1928. This 
was published in the next issue of the 
District Gazette on 6th Apr^l 1928 : see 
Ex. H. This notification says- that the 
new rate of house-tax of seven and half 
per cent would come into effect from Ist 
April 1928. 

It is now argued that since the Ga¬ 
zette announcing the levy of the in¬ 
creased rate is dated 5th April 1928 and 
it makes the operation of^ the new rate 
to commence from Ist April, that is, from 
an anterior date, retrospective effect is 
sought to be given to the decision of 
the Municipality and therefore the new 
rate is unenforceable. This argument, 
in my opinion, is fallacious as it over¬ 
looks the significance of the proceedings 
prior to Ex. H. It is not Ex. H that 
levies the new rate. The levy of it was 
decided upon by the Municipality in its 
resolution Ex. 2-b dated 17th March 
1928 as already mentioned, that is, be¬ 
fore 1st April 1928 and before Ex. H. 
This resolntion was preceded by Ex. 
F which states that subject to ob¬ 
jections, the new rate will be enforced 
from Ist April 1928. It is not by tne 
notification that the new rate was levied. 
The notification only serves to complete 
tho dooiBion of the Municipality by pub- 


lishing it. In this connexion it is im¬ 
portant to notice that tho signature of 
the Chairman in Ex. II bears the date 
19th March 1028, that is, a date prior to 
1st April 1928, The decision arrived 
long time before Ist Apiil 1928 could 
not be announced in tlie Clazotto earlier 
as there was no Gazette before Obh April 
1928, the date of Ex. H. In this view 
the argument of tho appellant is clearly 
untenable. The appellant’s argument 
also appears to be untenable having re¬ 
gard to the explanation of It. 10, Sch. 1. 
The explanation is as follows : 

“A general enhancement in the rate at which 
the tax is leviable is no amendment or revision 
within the meaning of this rule, and shall 
havo effect from the date fixed for the enhance* 
ment," 

The date fixed for ‘the enhancement 
according to the proceedings I have re- 
lerred to is Ist April 1928. It could not 
therefore be said that retrospective 
effect has been given to the decision of 
the Municipality, to enhance tire rate to 
seven and half per cent. For these rea¬ 
sons, I refuse to hold that the increased 
rate, that is, seven and half por cent of 
the house-property-tax cannot be en¬ 
forced in this case. Of course, having 
regard to my decision that the revision 
proceedings are invalid, it follows that 
this rate can be levied only on the an¬ 
nual value of the land, according to the 
old assessment. 

The last question is whether this suit 
instituted against the Municipality is. 
bad for want of two months’ notice 
under S. 80. Civil P. C. That section 
states : 

“No suit shall be instituted against .... a 
public officer in respect of any act purporting 
to be done by such officer in his official capa¬ 
city until tbe expiration of two montha next 
after notice in writing has been. . . . delivered 
to him or left at his office, stating the cause of 
action.. 

To justify tho contention that notice 
of two months” is necessary, it must be- 
shown that the Municipality is a pub¬ 
lic officer” within the meaning of the 
term as used in S. 80, Civil P. 0.^ Ac¬ 
cording to S. 2, 01.17 of the Code pub¬ 
lic officer” means a person falling under 
any of the descriptions contained in sub- 
Cls. (a) to (h) of that clause. In support 
of his contention reliance is placed by 
the respondent’s counsel alternatively 
on OIs. (f) and (g). Sub-Cl. (f) is as fol¬ 
lows : 
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“Ercry o’^jc^r of th" GoveriimonS whose duty 
it is, as sucb ct.'a-er, to preveub oScnccs, to give 
iiiforraabion of offetiros, to bring oficodt^rs to 
j’lr.tice or to orotect the public health, safety or 
'convenionce.” 

Having reference bo this clause it is 
argue I tl'.at the Municipality is (l) a 
■pel son,' (2) who is an "otticer of the Go¬ 
vernment," (3) whose duty it is, as such 

oliicer.to protect the public 

health, safety or convenience. Under 
the General Clauses Act 10 of 1897 a 
person includes : 

Gny company or association or body of indivi¬ 
duals, whether n jorporat :d or not, ’ 

Section (i.CIs. 1 and 2, District Muni- 
cipilities Act, constitute the Municipal 
Council by the name of the Municipality 
as a body corporate with various rights. 
A Municipal Council therefore consti¬ 
tuted under the District Municipalities 
Act can well come within the meaning 
of the term “person." A Cantonment 
Committee according to the rules under 
the Contonment Act 13 of 1889 was held 
to be a “person" in Cecil Gray v. Can- 
tunment Corriinittee of Poona (7). The 
main question is whether the Munici¬ 
pality can be described to be “an officer 
of the Government " ; for it is conceded 
that if it can be held to be an “officer of 
the Government" the protection of the 
public health, safety and convenience, 
having regard to the provisions of part 4 
of the Act, falls within its duties. 

The Municipality is constituted by the 
Governor in Council : see S. 4. It can 
be abolished also by the Governor in 
Council, Its constitution is also deter¬ 
mined by the Governor in Council and 
the same authority 6x83 the term of 
office of the Municipal Council ; see 
S. 10. Under S. 33 the Municipality 
has to submit its administration report 
to the Governor in Council and the 
Governor in Council ,has power to sus¬ 
pend, generally stated, the action of 
the Municipality under S. 36 of the Act. 
It is argued that the Governor in Coun¬ 
cil means the Government, and that 
when the Governor in Council can ap¬ 
point, abolish and control the activities 
of a Municipality, the Municipality can 
well be described as an’officer of , the 
Government. Having regard to the de6- 
nitions of the terms “Government” and 
“ Local Government ” in the General 
Clauses Act: see Ss. 2, Cl. 21 and 29 of 

the General Clauses Act 10 of 1897 

- - • _ . < _ 

.(7) [1910] 84 Bom. 683=7 I.O. 679.; • 


Ss. 46 and 134, Government of India 
Act, and S. 31, General Clauses Act 10 
of 1897, the “Governor in Council” men¬ 
tioned in S. 4 etc.. District Munici¬ 
palities Act, is the “Government" men¬ 
tioned in Cl. (f), S. 2, Civil P. C. The 
point needs no elaboration as it is not 
disputed by the respondent. What is re- 
ally disputed, and this I think is the sub¬ 
stantial point for consideration,iswhether 
the Municipality can be described as an 
officer of the Government within the 
meaning of Cl. (f), for it is only then 
the duties of a public officer as required 
by the dehnition being complied with, 
that it can be described as “ a public 
officer ” under S. 2, Cl. 17, Civil P. C. 
No decision under the Civil Procedure 
Code directly bearing on the point bis 
been brought to my notice. But in my 
opinion the observations of the learned 
Judges in President of the District 
Board of South Eanara v. Qopala- 
hrishna Bhatta (8) refute completely 
the contentions of the respondent on 
this point. That was not a decision . 
under S. 2, Cl. 17, Civil P.C. In that 
case it was held that the President of a 
District Board is not an officer of the 
Government within the meaning of 
Cls. 1 and 3, Sch. 2. Provincial Small 
Cause Courts Act 9 of 1887. The ques¬ 
tion arose in this way: a suit was 
brought against the President ofths 
District Board of South Kanara for 
damages for an amount under Bs. 500. 
To meet the argument that no second 
appeal lay against the decision of tbe 
lower appellate Court as the amon^ 
involved in the suit was below Bs. 500 
reliance was placed by the appellant on 
Arts. 1 and 3, Provincial Small OanM 
Courts Act which excepted from the 
cognizance of the Small Cause ConHi 
suits concerning acts or orders purport¬ 
ing to be done by the Governor-General 
in Council or by a Local Government 
or by a member of the Counoil and suits 
concerning acts or orders purporting to 
be done by any other officer of the 
Government in his official capacity. I* 
was argued that the President of a D*S‘ 
triot Board is an officer of the Govern¬ 
ment within the meaning of these arti* 
cles and the suit, therefore, is exempted 
from the jurisdiction of the Smal 
Cause Court. This argument wasj^ 

(8) A. l. A. Mad. e89a74 !• 0. 8®**® 
Mad. 606. 
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accepted by the learned Judges. This 
is how they disposed of the point: 

“ If the President of the District Beard is an 
officer of the Governmont within the meaning 
of these articles his suit would' be excepted. 
But in our judgment be is not. Local Boards 
and Coroporationa are what may bs called quasi 
governing bodies but by the very scheme of 
the Act under which they are created they are 
not servants of the Government. Their repre* 
senbatives in some cases are nominated but 
generally elected by the people and they have 
their official capacity as such and not as offi* 
cials of the Government. It is ttue that they 
are under Government in the sense that under 
the siatute they have to account to ^ the 
Government, and are under certain discipli* 
nary powers of the Government. The 
Government has a duty cast upon it to sm 
that these ministerial bodies catty out their 
functions lawfully. But in our judgments 
none of the officials of these Municipalities 
and District Boards are officers of the Govern¬ 
ment oomiug within the Arts. 1 and 3.” 

These observations may well be ap¬ 
plied to the present case. It is true 
that the Municipality is constituted by 
the Governor in Council and that it can 
be abolished by the same authority. It 
is also true that the Governor in Coun¬ 
cil can control the activities of the 
Municipality in various ways ; but it 
does not necessarily follow from these 
considerations that the Municipality is 
an officer of the Government. The 
District Municipalities Act does not 
constitute the Municipality a servant 
of the Government. The Act confers 
on the Municipality wide powers which 
are given to it to be exercised at its 
own discretion and without consulting 
the Government. The Municipality 
can acquire, hold and transfer property 
moveable and immovable and enter into 
contracts. It can levy taxes to pro¬ 
vide funds to carry on its own admini¬ 
stration and the Municipal Fund raised 
remains its own till it is abolished. 
Subject to certain restrictions, the 
Municipality can appoint its own ser¬ 
vants ; these are not Government ser¬ 
vants, but are Municipal servants, i. e., 
servants of the Municipality. Under 
these circumstances, I cannot agree 
with the contention that the Muni¬ 
cipality constituted under the District 
Municipalities Act can be described as 
a “ public officer " within the meaning 
of 8. 80, Civil P. C. In this connMion 
attention may be dravrn to the obser¬ 
vations of their Lordships of the Privy 

Oounoil in MttTOpoUUm Mtdi Industtv 


Board v. Sheedy (9), which dealt with 
the question whether a debt’due to the • 
Board cjnstituted under the Meat In¬ 
dustry Act, 1915, No. 69 (N. S. W.), was 
a debt due to the Crown so as to enable » 
the Board to claim priority in the 
liquidation of a debtor company. In 
deciding the point their Lordships had to 
consider the question whether the Board 

constituted under the Act of 1915 are : 
“servants of the Crown to such an extent as- 
to bring them within tbo principles of pre¬ 
rogative " 

according to which the Crown is en¬ 
titled to payment in priority to all 
other unsecured creditors of the debtor 
company. The facts of the case neces¬ 
sary for our purpose are thus stated in 
the headnobe : 

“ The Meat Industry Act 1915 provided for 
the miinteuance and control of slaughter¬ 
houses, cattle sale yards, and meat markets 
in Sydney and the adjoining district, and es- 
tablisbed'the appellant Board to administer 
the Act. The members of the Bjard were to 
be appointed by the Governor, who had power 
to veto certain of its actions. The Board had 
wide powers, which it exercised at its discre¬ 
tion; any power of interferenca which a Minis¬ 
ter of the Crown possessed was not such as to 
make the acts of administration bis acts. 
Money received by the Board was not paid into 
the general funds of the State, but to its 
own fund." 

In holding that the Board constituted 
under the Act of 1915 are not servants- 
of the Crown, the learned Judges made- 

the following observations : 

They aro a body with discretionary powers 
of their own. Even if a Minister of the 
Crown has power to interfere with them, there 
is nothing in the statute which makes the acts 
of administration his, as distinguished from 
theirs. That they were incorporated does not 
matter. It is also true that the Governor ap¬ 
points their members and can veto certain of 
their actions. But these provisions, even 
when taken together do not outweigh the fact 
that the Act of 1915 confers on the appellant 
Board wide powers which are given to it to bo 
exercised at its own discretion and without 
consulting the direct representatives of the 
Crown. Such are the powers of acquiring, 
land constructing abattoirs and works, selling 
cattle and .meat, either on its own behalf or 
on behalf of other persons and leasing its pro¬ 
perty. Nor does the Board pay its receipts 
into the general revenue of the State and the 
charges It levies go into Its own fund.” 

Having regard to the powers given 
to the Municipality under the District 
Municipalities Act some of which I have 
referred to, I think similar observations 
may well be made in connexion with 
the Mnnieipality constituted under the 

4 

(9) [19271 A. C. 899. 
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District Act. As in that 

case, ^0 in this also, all the provisions 
tlealiiig '.vitb the powers of the Gover¬ 
nor io Council already referred to, do 
not outweigh the fact that the District 
Municipalities Act confers on the Muni¬ 
cipality wide powers which cm be exer¬ 
cised at its own discretion and without 
consulting the Governor. For all these 
reasons, I would hold that the Muni¬ 
cipality cannot be described as an offi¬ 
cer of the Gevernment under sub- 

C1.(0. Cl. 17, S. 2, Civil P. 0. 

Sub-clause (g) also of S. 2, Cl. 17, 
which was somewhat faintly relied on 
by tho respondent does not help his 
contention. Having regard to the 
powers and duties of the Municipality 
under the Act, it is obvious that it can¬ 
not be described as an officer doing the 
duties as mentioned in that sub-clause. 
Ss. 117 to 124 of the Act (i. e., general 
provisions relating to taxation and 
finance) do not show that the Muni¬ 
cipality under the Act, takes, receives, 
keeps, or expends property on behalf of 
the Government. The point does not 
call for further consideration as it was 
not seriously elaborated by the respon¬ 
dent’s learned counsel. It follows from 
what I have said that the argument 
that two months’ notice should have 
been sent to the Municipality under 
S. bO, Civil P. C., by the appellant be¬ 
fore instituting the suit is untenable 
and must be overruled. In the result the 
second appeal which is confined to the 
levy of enhanced rates on house-tax alone 
is allowed partially and an injunction 
will be issued in favour of the appellant 
restraining the Municipality from col¬ 
lecting from the appellant house-pro¬ 
perty-tax on his two houses in the second 
ward on the basis of the revised annual 
value. The injunction is directed to 
these two houses as the annual value of 
the house in ward 1 has not been in¬ 
creased under the revised assessment. 
The Municipality as a result of my deci¬ 
sion will be entitled to collect from the 
appellant house*property-tax from these 
‘ houses at the enhanced rate on the 
basis of the annual value under the old 
assessment. ' In-other respects, the lower 
' Oourt’s decree will stand. Each party 
will pay and receive proportionate costs 
Vin.this Conrt^ 

P.B.S./V.B. Appeal allowed* 
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Beasley, C. J., ajid Walsh, 

Konda Beddi and Otliers—Accused — 
Petitioners. 

V. 

Mangala Bahanna —Respondent. 

Criminal Revns. Nos. 968 and 969 of 
1929, and Criminal Revo. Petns. Nos. 
872 and 873 of 1929, Decided on 14th 
July 1930, from judgment of Sess. Judge, 
Anantapur, in Criminal Appeal No. 5 of 
1929. 

Criminal P. C. (1898), S. 428-S. 428 does 
not enable appellate Court to substitute 
offence in respect of which there has been 
no conviction and then call for additional 
evidence supporting the offence. 

Section 426 merely enables an appellate 
Court if it thinks it; necessary to call for addi- 
tional evidence which will explain or clear up 
or supplement within limitations the evidence 
for prosecution in support of a charge which 
has resulted in conviction and does not enable 
the appellate Court to substitute an offence 
in respect of which there has not been a con¬ 
viction and then say that additional evidence 
must be called which may support such an 
offence. [P 855 0 2] 

K. V. Sesha Ayyangar, T. Jagunnadha 
Bao Naidu, K. S. Jayarand Ayydr for 
Ntigent Grant and D, B, Venkatesa 
Ayyar —for Petitioners. 

K. Venkataraghavachariar — for the 
Crown. 

Order.—Four persons, including the 
appellants in Criminal Revision Case 
No. 968 of 1929 (accused 2 and 3) and the 
appellant in Criminal Revision Case 
No. 969 of 1929 (accused 5) were convic¬ 
ted by the Joint Magistrate of Pannkonda 
for offences under Ss. 347 and 384i 
I. P. C., for wrongful confinement to ex¬ 
tort property and extortion. 

The facts can be dealt with 
shortly and they are that on 3rd 
cember 1927 a document was register® 
by the District Registrar at Anantapw 
the material portions of which ran » 

follows: . 

“Deed of sale caused to be ® 

to NethI Natayanappa of Pamdnrthl. To . 
ohaege debts due to others for the 

mango trees, Ibava received from you 

this day Rs. 300. The land sold to you» 

this ram i> S. No. 8B3, 

with the various fruit trees standing 

I have pat yon in possession this oaf. ^ 

forward yon will have all 

heirs and I will have nothing to do «Kh »• 

Then there is the mark of 

Babanna who admittedly was ^ 

terate person, and .the 

accused 2 and 3, Upon this dooums . 
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"Were founded the two charges against 
"the accused, the prosecution case being 
that Mangala Babanna was by confine¬ 
ment and extortionate methods made to 
execute that document; that he, as a 
■ matter of fact, was not the owner of 
the property at all; and that it was a 
•spurious document got for the purpose 
•of defrauding others. In support of the 
prosecution case some evidence was 
.;given to show that; whereas in the body 
of the document Rs. 300 was stated to 
have been paid by way of consideration 
none in fact was paid. Though the 
question of consideration was quite an 
irrelevant one to the two charges then 
before the Court, because both the 
-charges could bo supported equally well 
whether there had been consideration 
-passing or not, the Joint Magistrate con- 
-sidered it as of some importance as sup¬ 
porting the case for the prosecution and 
dealt with it. This resulted, as before 
•stated, in the conviction of four of the 
accused three of whom are the appellants 
here. The case then came up before 
'the learned Sessions Judge of Anantapur 
and he, after going very carefully into 
'the facts in a very lengthy and elabo¬ 
rate judgnenb, came to the conclusion, 
to put it quite shortly, that the evidence 
’Certainly did not support the conviction 
of the accused of either offence. He 
then resorted to a procedure which is 
called in question here. Having come 
to the conclusion that no conviction 
under Ss. 347 and 384, I. P. C.. could be 
•supported upon the evidence, he dealt 
with the evidence given with regard to 
the consideration which passed for the 
•document and decided for reasons which 
•he has given in his judgment that a 
•charge could be framed under S. 423, 
X P, 0., and that in order that such a 
charge might be framed there should 
be additional evidence before him ; and 
he accordingly made an order that the 
Joint Magistrate should take evidence 
on the question as to whether or not 
■the Bs. 300 consideration or any part of 
it passed on the date or at about the 
time of the execution of that document. 
The result of that enquiry was that he 
iproceeded upon the additional evidence 
which came before him and found that 
■no consideration for the sale did pass. 
He' thereupon framed charges against 
the appellants under S. 423, I. P. C., 
•acquitting the other accused who re¬ 


mained before him ; and, having framed 
those charges, ho proceeded at once, for 
the reasons which he has given in the 
earlier part of bis judgment, to convict 
the appellants and ordered them to pay 
fines amounting, in the case of the 
accused 3, to Rs. 500. and in the case of 
accused 2 and 5 to Rs. 1,000 each, in de¬ 
fault of which there was to bo a term of 
imprisonment. 

The matter reduces itself to this: Was 
the procedure adopted by the learned 
Sessions Judge a proper one or not ? It 
is of course conceded that under S. 428, 
Criminal P. C., an appellate Court, in 
dealing with an appeal under the chap¬ 
ter in which the section appears, may, 
if it thinks it necessary, order addi¬ 
tional evidence to be recorded after 
stating its reasons for so doing and either 
may take the evidence itself or direct it 
to be taken by a Magistrate, and it was 
purporting to act under this section that 
the additional evidence was ordered to 
bo taken by the learned Sessions Judge. 
The strong criticism that is made hare 
by Mr. Jayarama Ayyar is that the ac¬ 
cused had been convicted under Ss. 347 
and 384, I. P. C., and had appealed to 
the Sessions Court of Anantapur against 
their conviction for those offences and 
none other, and that there was no ap¬ 
peal against any conviction under S. 423 
I. P. C., because there had not been any 
conviction or any trial even for an 
offence under that section. He con¬ 
tends that S. 428, Criminal P. C., merely 
deals with an appeal against a convic¬ 
tion and does not enable the appellate 
Court to substitute an offence in respect 
of which there has not been a con¬ 
viction and then say that additional 
evidence must be called which may 
support such an offence. Wa think thaf 
that criticism is clearly correct and 
well founded and that S. 428, Cri¬ 
minal P. C., merely.enables an appellate 
Court, if it thinks it necessary, to call 
for additional evidence which will ex¬ 
plain or clear up or perhaps supplement 
within limitations the evidence for the 
prosecution in support of a charge which 
has resulted in a conviction and which 
conviction is the subject of an appeal, 
and that it does not enable an appellate 
Court to adopt the procedure adopted in 
this case by the learned Sessions Judge. 
He might^although wa say nothing 
about its being proper in this case, it i% 
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merely an indication of a possible proce¬ 
dure—iiave indicated that a charge 
under S. -12'>, I. P. C., might be framed 
and seat the case back again for retrial. 
Bub in this case be did not adoi)5 that 
procedure and we are of tbe opinion 
that this petition must be allowed. The 
convictions will be set aside and the 
fines paid will be refunded to the appel¬ 
lants. 

P.R.S./r.M. Petition alloived. 

^ A. I. R. 1930 Madras 856 

Ana^jtakrishna Ayyar and 
Cornish, J.T. 

Naodlinga Petitioner. 

V. 

Gurusn-ami Ayuar Q.ndi otJtcm — Res¬ 
pondents. 

Civil Revn. Pebn. No. 253 of 1926, De¬ 
cided on I7bh March 1930, from order of 
Sub-Judge, Negapatam, in Civil Misc. 
Appeal No. 2 of 1925. 

Civil P. C. {19081. O. 21, R. 93—Auction- 
purchaser purchasing properties in one lot 
—To some of them judgment-debtor subse¬ 
quently found to have no title — Auction- 
purchaser cannot claim refund of propor¬ 
tionate purchase money. 

Where the auotioQ-purchaser purchases in 
one lot certain pioperties, to some of which the 
judgment-debtor is subsequently found to have 
no titlo, be is not entitled to have a refund of 
proportionate amount of purchase-money paid 
by him into Court, for E. P3, 0, 21 would not 
apply to ca^^es where a judgment-debtor has 
Borne incert-st in the property, however small 
the Barae may be. [P 850 0 2] 

T. V. Muthukrishna Aiyar —for Peti¬ 
tioner. 

E. S. Sankara Aiyar — for Respon¬ 
dent 1. 

Judgment. —The applicant before us 
was the purchaser in Court auction of 
eome immovable properties sold in exe¬ 
cution of a money decree. He purchased 
in one lot two items of properties. In 
tbe sale proclamation it was mentioned 
that there was already a partition in 
the family of the judgment-debtor. In 
execution of the sale certificate the auc¬ 
tion-purchaser was put into possession 
of both tbe items of properties included 
in tbe lot. Subsequently at the instance 
of the other defendants in the case,°who 
were exonerated from liability under 
the decree, one of the items was found 
not to be the-prdperty of the judgment- 
debtor'bub to^ bt the property of the 
-other defendanbsi The Oourt ncoordingly 
directed that the auetion-purohaser 
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should deliver back to defendants 3 and 
4 that item of property which was 
found to be their property. The auction- 
purchaser filed, under 0. 21, R. 93, Civil 
P. C., an application in the District- 
Munsif’s Court praying that he may be- 
allowed a proportionate refund of the 
price paid by him. Both the lower 
Courts have dismissed his application^, 
and be has preferred the present peti¬ 
tion. 

The present is a case where the ano- 
tioQ purchaser purchased certain pro-' 
perties which were sold in one lot, It 
is found that the judgment-debtor had 
title to some of the properties incloded 
in the lot. It is also found that the 
judgment-debtor had no title in respect 
of some of tbe properties included inthel 
lot. In these circumstances, tbe ques¬ 
tion was argued whether tbe auction- 
purchaser is entitled either to have tbe 
sale set aside or to have a refund of pro¬ 
portionate amount of tbe purchase 
money paid by him into Court.^ Tbe 
prayer of the auction-purchaser in the 
application that he filed before the Dis¬ 
trict Munsif was to have a proportionate 
refund of the price paid by him. 
are of opinion that he is not entitled to 
such relief. It is settled law that in 
Court sales there is no warranty of title 
in respect of properties sold. It is only 
the right, title and interest of the judg¬ 
ment-debtor in the properties incloded 
in the lot that pass to the auctiofl'pe^* 
chaser. 0. 21, R. 93 would not apply 
to cases where a judgment^debtor has 
some interest in the property, however 
small the same may be. It would apply 
only to cases of entire absence of ®®y 
interest in the judgment-debtor in res¬ 
pect of the properties sold. That pofli* 
tion, we take it, is clearly established* 
Having regard to the facts of the pre¬ 
sent case, namely that the anotion-por- 
chaser does not , complain of want of 
title in respect of some of the properties 
included in the lot, in fact he is in un¬ 
disputed possession of some of the pw- 
perties purchased by him, we think tna 
the application for proportionate refnn 
is unsustainable. In this view we con* 
firm the orders of the lower Courts an 
dismiss the revision petition with cMSS- 
p.E.s./s.N. Revision dismtsse<** 
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Wallace and Jackson, JJ. 

X. Ramaraju Tevan and another — 
Accused—Appellants, 

V. 

Emperor —Opposite Party. 

Referred Trial No, 155 of 1929, and 
Criminal Appeal No, 556 of 1929, De¬ 
cided on 11th February 1930, from judg¬ 
ment of Sess. Judge. Ramnad Division, 
in Sessions Cases Nos. 42 and 49 of 1929. 

(a) Criminal P. C., S. 233—Misjoinder of 
charges is cured by S. 537 when it does 
not result in injustice to accused—Crimi* 
nal P. C., S. 537. 

It cannot bs assumed that if a mandatory 
provision of the Code has been infringed in 
framing the charge, the Court must of neces¬ 
sity be held to have failed in administering 
justice to the accused, S. 537 affords no real 
grounds for any such assumption. The impug¬ 
ned procedure must be one that is not only 
prohibited by the Code but also works actual 
injustice to the accused : A. I. R. 1927 P.C. 
44, Foil. [PfioSCl] 

(b) Penal Code, S. 149 — Preparation to¬ 
wards common object is prosecution. 

After people have formed themselves into 
an unlawful assembly and decided upon their 
common object, preparation towards that com¬ 
mon object is prosecution or following up, and 
if the preparation happens to be an offence 
then they are all equally liable. [P 659 C 1] 

(c) Criminal P. C., S. 239 (4) — Common 
object is not necessary to validate joint 
trial of offences committed in the same 
transaction. 

Where persons are accused of different off¬ 
ences committed in the course of the same 
transaction, it is not necessary that all such 
persons must have a common object in order 
to render their joint trial valid. [P 858 C 2] 

Nwjent Grant and U. Somasundaram 
—for Appellants. 

Puhlic Prosecutoi —for the Crown. 

Judgment.—The sixtaen appellants 
do nob dispute the lower Court's find¬ 
ings of fact. 

On llbh April 1929 at Khansapuram 
twenty to thirty persons came from the 
north armed with guns and sticks with 
the common object of shooting Sangiah 
Tevan and looting bis house. When 
they were fifty yards off the house one 
Sundara Tevan, P. W. 10, tried to dis¬ 
suade them, and Krishna Tevan, P. W. 
11, who belongs to Sangiah’s faction 
abused them. Krishna Tevan was hit 
on the head by accused 13 and then two 
more of the opposite faction Alagu and 
Sangiah, ran up. Appellant 1 shot 
Alagu, and the third shot Sangiah. Then 
the fourth fired into seven persons who 
came to help them, after which there 
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was a general stampede. Alagu was 
shot through his heart and died im¬ 
mediately. Sangiah had his log broken 
and died of gangrene on the 14th. 

The learned Judge has found that the 
shooting and the assault upon Krishna 
were the sudden outbreaks of individual 
members of tho assembly, and therefore 
presumably were not in prosecution of 
its common object. .Vccordingly ho has 
acquitted all the appellants of rioting. 
But he has found them all guilty of 
being members of an unlawful assembly 
under S. 143, I. P. C., and inasmuch as 
the men who fired (appellants 1,3 and 4) 
undoubtedly had guns, he has found all 
guilty either directly or constructively 
by the provision of S. 149 of leing 
armed with deadly weapons while being 
members of an unlawful assembly, the 
offence under S. 144, I. P. C. 

Accused 1 and 3 are found guilty of 
murder, S. 302,1. P. C., and accused 4 
guilty of attempted murder, S. 307, 

I P.C. 

Accused 13 is found guilty under 
S. 323. It is argued by Mr. Nugent 
Grant that none of those convictions 
can stand because the two murders, the 
attempted murder and the hurt were 
several and independent transactions 
which had no real connexion with the 
unlawful assembly. For every distinct 
offence of which any person is accused 
there must be a separate charge (S. 233) 
unless they are so connected together as 
to form the same transaction (S. 235), 
and the misjoinder of charges in this 
case has in fact occasioned a failure 
of justice. 

To this plea there would seem to be 
three sound answers. In the first 
place it cannot be said that there has 
been failure of justice. Supposing that 
the murders and assaults were quite 
unconnected with the object of the un¬ 
lawful assembly, a Court which bad 
joined them all together in one trial 
might well have been led to attribute 
to the assembly force and violence of 
which it was entirely innocent, and so 
might have found it guilty of rioting ; 
and bad this case terminated in a con¬ 
viction of rioting it would be impos¬ 
sible to say that tho irrelevant con- > 
sIderatioD of the extraneous offences 
bad not influenced the mind of the 
Court. But the charge of rioting was 
dismissed, and it must be said that the 



853 Mac!ras 

triincl of tho Court, though dangerously 
exiiosed to infection, proved absolu¬ 
tely imtnuno. 

Ko clouDt ever since the pronounce¬ 
ment of the Judicial Committee in 
N. A. Suhramanialyerv, Emperor (1) 
it has been the general practice to as¬ 
sume that if a mandatory provision of 
Ithe Code has been infringed in framing 
the charge the Court must of necessity 
ibe held to have failed in administering 
justice to the accused. S. 537 affords 
no real ground for any such assump¬ 
tion, and the Judicial Committee it¬ 
self v7heo it had occasion to refer to 
Siibramania hjcr v. Emperor (l). in 
Ahflul Rahman 7. Emperor {2), clearly 
indicated that the impugned procedure 
must be one that is not only prohibited 
by the Codo, but also works actual in¬ 
justice to the accused. In the latter 
case the Code was clearly infringed, but 
the curative provision of S. 537 was 
considered a sufficient remedy. 

In the second place, whatever con¬ 
clusion was finally arrived at by the 
learned Judge, it is clear that, before 
evidence was heard, it must have been 
a very open question whether the shoot¬ 
ing was or was not in prosecution of the 
common object. It is a question of 
degree. If the. men who protested had 
been ranged on the doorstep of San- 
giab’s house it would be hard to say that 
shooting them was not in prosecution 
of the looting. What if they were five, 
ten, fifty yards away ? It is a matter 
that could only be decided after most 
careful consideration of the evidence 
as a whole ; and it cannot be said that 
to have accused these persons of shoot¬ 
ing in prosecution of the common obiect 
was in any way frivolous. If the charge 
could be postponed till after the 
conviction a more perfect symmetry 
might be attained, but unfortunately 
that cannot be, and the charge of neces¬ 
sity must be founded upon the accusa¬ 
tion : cf. Abdul Salim v. Emperor (3), 
at p. 596 (of 49 Cal) It cannot be said 
therefore that there has been any mis¬ 
joinder in contravention of S. 233, Cri¬ 
minal F. 0. 

In the third place, even supposing 

(1) [isoal 25 Mad. 61=28 I. A. 257 = 8 Sar. 

leo (P.O.). 

(2) A. I. R. 1927 P. C. 44=1001. 0. 227 = 28 
^ Or. L.J. 259=64 I.A. 96=6 Rang. 53 (PO). 

(8) A. I. R. 1922 Oal. 107 = 69 I. 0.145 = 23 
Or. Ii, J. 657=49 Oal. 673. 
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that the ultimate findings govern the’ 
charge, so that the Court was precluded' 
from charging as though the shooting 
had been in prosecution of the common 
object, still it cannot be said that the 
whole atlair was not in the course of! 
the same transaction. The accused' 
formed themselves into a body with tbe| 
intention of looting and shooting San-' 
giah Tevan and frightening away any¬ 
one who tried to prevent them, other 
wise there is no explanation for such 
a display of force. It has never been 
hold that in a transaction all the per¬ 
sons engaged must have a common 
object. Taking the transaction to bei 
the adventure of private war upon 
which the appellants embarked on lUb 
April a historian of that transaction 
would hardly omit all mention of^ the 
shooting as belonging to a totally differ¬ 
ent transaction. As Benson, J., ob¬ 
serves in Choragudi Venhatadri v. 
Emperor (4): 

It 18 neither necessary noradTisable to 
attempt to define the expMBsion ‘ the flame 
transaction’ which the legialatote has lew 
undefined." 

Each particular case must be tried by 
common sense and common knowledge 
of language, and if these tests be ap¬ 
plied the whole affair from the forma¬ 
tion to the disruption of this assembly 
seems obviously to be one transaction, 

Therefore the plea of misjoinder is 
not sustainable. It is next argued tha 
the appellants who are not found o 
have been armed cannot be oonstro^ 
tively held guilty under 8. 144 by t e 
provision of S. 149. There can be no 
doubt that if a member of an 
assembly, liable under S. 143,1. ” " 
to six months rigorous imprisono®® 
is armed with a deadly weapon no 
punishable with two year's 
imprisonment under S. 144. There o 
being so armed is a thing made pn 
ishable by the Penal Code and cons 
quently, under S. 4), an offence. 

Now, is the offence so committed oy 
the member of the unlawful assem 
in prosecution of the common o J 
of that assembly. Proseoution m P , 
English is following up. They assem 
and formed the common 
shootipg a man. What did i- 

follow it up? Some of 
the assembly wit h guns, or 

(4) [1910J 33 Mad. 602 = 6 I. 0. 847 - 
Cr. Ii. J. 258. 
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the assembly with guns, and at any 
rate took care not to be paited from 
their guns, Thac seems to be clear fol¬ 
lowing up. Mr. Grant would say that 
it was mere preparation, but after 
people have formed themselves into an 
unlawful assembly, and decided upon 
their common object preparation to¬ 
wards that common object is prosecution 
or following up, and if the preparation 
happens to be an offence then they are 
all equally liable. Suppose they burst 
in a djor ; that is not mere innocent 
preparation for the intended looting. 
It must be held therefore that this plea 
also fails. 

There remain two pleas ad miseri 
cordian on behalf of the murderers sen¬ 
tenced to death. It is clear from the 
medical evidence that accused 1 shot 
Alagu Tevan with various pellets 
through the heart and thigh. He may 
be taken to have aimed at his stomach 
and it cannot be said that he did not 
intend bis death. Accused 3 shot San- 
giah five inches below the knee and 
shattered the*bon03. He had said : Why 
do you shoot him who was keeping 
quiet and for that innocent protest was 
shot. Mr. Nugent Grant says that the 
murderer only hoped to maim him ; 
only hoped perhaps to cripple him for 
life. It was a murderous act, without 
the smallest justification and it resulted 
in murder. We see no reason to inter¬ 
fere. It cannot be said that any of the 
appellants has been tr^^ated with undue 
severity, and we dismiss their appeals. 

p.R.S./K.N. dismissed, 

A, I. R. 1930 Madras 859 

Pandalai, J. 

Kalia Goundan and others Peti¬ 
tioners. 

v. 

ilwipcror—Opposite Party. 

Criminal Revn. No. 963 of 1929, and 
Criminal Revn. Petn. No. 867 of 1929, 
Decided on 2l8t March 19..0, from judg¬ 
ment of Sess. Judge, Madura, in Crimi- 
nal Appeal No. of 1929, 

{.) Crimin.l P. C, (1898) St. 107 and 

U2-Maglttrate having lerritoria! juritdic- 
tien under S. 107 making order under S. 112 
^Ditlrict Magitlrate can trantfer it to one 
competent to try it but without territorial 

juriidiction. 

Where a Magistrate havlog jarisdiotion ac¬ 
cording to S. 107 has made an order under 


S. 112, the District Magisfcri^te bas power to 
transfer the case as initiated to another Magis¬ 
trate competent to try the case though not 
qualified under S. 107 as regards territorial 
iurisdictioa: Jl Mad. 24G and 31 Cal. 3'0, Ref. 

[P eno c 2] 

(b) Criminal P. C. (1898). Ss. 107 and 112 
—Preliminary order under S, 112 for pro¬ 
ceedings under S. 107 must state facts of 
cbar.^e. 

A preliminary order under S. 112 on which 
proceedings under S. 107 were initiated must 
state the facts upon which the Magistrate 
charges the person proceeied with: A.I.R. 
1025 i\lad. ISO, Ref. [P 800 C 2l 

V. L. Ethiraj and SojnasundaraTn — ^ 
for Petitioners, 

Public Prosecutor —for the Crown. 

Order.—This is a petition to revise 
an order under S, 118, Criminal P. C., 
made by the Joint Magistrate of Dindi- 
gul requiring the petitioners, 12 in num¬ 
ber, to furnish security for keeping the 
peace for one year. The order was on 
appeal confirmed by the learned Ses¬ 
sions Judge of Madura. 

Two objections are taken to the order 
complained against: (l) that the Joint 
Magistrate of Dindigul had no jurisdic¬ 
tion bo m.ake it; (2) that the preliminary 
order under S. 112, on which the pro¬ 
ceedings were initiated was defective in 
that it did not contain the substance of 
the information received. 

To understand the first objection the 
facts necessary are that the petitioners 
and the place where the alleged breach 
of the peace was apprehended are within 
the jurisdiction of the Sub-Divisional 
Magistrate of Usilampatti. The pro¬ 
ceedings against the petitioners and 
others under S. 107 were instituted 
before that Magistrate, and ha on 29bh 
December 1928 made the preliminary 
order under S, 112 calling upon the 
petitioners and others complained against 
to show cause. The District Magis¬ 
trate then transferred the case to the 
Joint Magistrate of Dindigul. The latter 
Magistrate for some reason drew up 
another preliminary order under 8. 112 
making formal changes in the^ order 
passed by the Usilampatti Magistrate 
bub substantially in the same terms a5 
that order. The petitioners showed 
cause, one of their objections being that 
the order under S. 112 was not definite 
enough as it did not contain any parti¬ 
culars. The Magistrate brushed this 
aside as a technical objection and stated, 
that in his opinion the order does give 
particulars of the dispute and the 
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reason? for apprehending a breach of 
he peace, and he added that the further 
details appeared as the prosecution un¬ 
folded its case. To return to the objec- 
tion as to tho jurisdiction: it is argued 
that the Joint Magistrate of Dindigul 
had no jurisdiction to proceed with the 
enquiry against the petitioners because 
neither were tho petitioners living with¬ 
in the jurisdiction of that Magistrate, 
nor was the place where the breach of 
the peace was apprehended within his 
jurisdiction. 

It is contended that according to 
S. 107, Magistrates other than a 
Chief Presidency Magistrate or Dis¬ 
trict ^lagistrate are not only incompe¬ 
tent to initiate proceedings against 
persons residing beyond their jurisdic¬ 
tion in respect of breach of the peace 
beyond such jurisdiction, but they are 
also incompetent to hear cases under 
S. 107 transferred to them by the Dis- 
trict Magistrate where .the persons and 
the places affected are not in their 
jurisdiction, For this contention no 
direct authority was forthcoming. But 
decision in Nagi Reddi Konda 
Beddt, In re (l) was referred to. That 
case is not on all fours with this. There 
the Magistrate before whom the pro¬ 
ceedings under S. 107 were initiated 
hid nofi passed the preliEninavy order 
when the District Magistrate trans- 
lerred the case to another Magistrate, 
and it was held that there having been 
not even an initiation or commencement 
of proceedings under S. 107 before the 
Magistrate competent according to the 
terms of that section, the order of 
transfer did not confer jurisdiction on 
the Magistrate to whom it was trans- 
tarred and that therefore the proceedings 
before him were incompetent. That 
case did not decide, because the facts 
’were not so, that where a Magistrate 
having jurisdiction according to S. 107 
has made an order under S. 112 the 
District Magistrate is not empowered to 
transfer the case so initiated to another 
Magistrate competent according bo his 
grade or class to try this class of cases, 
although not qualified by the require¬ 
ments of S. 107 as regards territorial 
jurisdiction. On that limited proposi- 
tion there appears to be no decision of 
this 06ur(i> Bat the point ia cover ed by 

(1) 246=118 Or. L. J. 878=41 
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an authority, namely Surjj/a Eantay 
Emperor [2), which was referred to in 
Nagi Reddi Kondi Reddi, In re (l) with 
approbation. In the Calcutta case the 

precise point arose and it was decided 
in 1904 

‘‘that the intentioa of the legislafcuio wag to 
limit the jurisdiction in regard to the institu- 
tion of proceedingg to a Chief Preaidency or 
Digtcict Magistrate; but that when such Magis¬ 
trate has, iD the exercise of his disetetioo, 
direcbed institution of proceedingg, there is 
nothing in the law to prevent him from trans- 
ferring the case to a Magistrate otherwise 
qualified to complete the proceedings.” 

This decision has stood the test of 
subsoquenb amendments of S. 107 and 
there is nothing in the amendment of 
1923 to show that this view was not 
accepted as correct or that the legis¬ 
lature intended bo alter it in any way. 
The result is that the Dsiiampatti 
Magistrate having first drawn npthe 
preliminary order under S. 112 the sub¬ 
sequent transfer of the case to the 
Dindigul Magistrate by the District 
Magistrate was authorized and the pro¬ 
ceedings before the Dindigul Magistrate 
were competent. The first objection 
therefore fails. 

The second objection relates to the 
defect in the order under S. 112 and the 
objection is that that order does not, 
as it is required by S, 112 of the Code 
to do, set forth **bhe substance of the 
information received.” Upon the deci¬ 
sions on this topic there is no reasonable 
doubt as to what the intention of these 
words is. It is to give in substance ao 
abstract of the facts upon which the 
Magistrate charges the persons procee¬ 
ded against with being likely to cominit 
a breach of the peace so as to give tbeoD 
notice of what they have to meet an3 
be prepared to meet it. There are m&oy 
instances of the practical application of 
this general rule, of which a very 
one is found in Kutti Ooundan, In re wJ- 
The general rule .being as stated the 
question is whether in this particular 
case the order satisfies the require¬ 
ments. Other decisions cannot be of 
much help on that point. The order 
upon which the Dindigul Magistrate 
proceeded was one drawn up by himso** 
on 4bh April 1929 after the case was 
transferred to him. In one sense this 
was not the order on which he oug ht to 

(2) [1904] 31 Oal. 850. 

(3) A. I. R. 1925 Mad. 189=»86 1.0. 495=26 
Cr. I,. J. 673. 
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bave proceeded because the proceedings 
having been already initiated he could 
not initiate them over again and the 
■order which he should have started 
upon was the order passed by the XJsi- 
lampatti Magistrate on ?9th December 
1923. If there had been any material 
difference between the two orders that 
might alone have been a sufficient irregu¬ 
larity to invalidate all that followed. 
But as it happens, the order drawn up 
by the Dindigul Magistrate, is, apart 
from formal changes, necessitated by 
the change of venue, substantially the 
same as the order passed by the Usilam* 
patti Magistrate, and therefore no more 
need be said about it. The new order 
drawn up was merely superfluous. The 
substance of both orders is this: 

“That you .... formed yourselves into a 
faction espousing the cause of counter-peti¬ 
tioner 1 against Kamatchi Goundan of the 
same village in regard to the possession and 
enjoyment of a tamarind tope situated in 
8 . No. 1392 of Odaipatti village and by the ini¬ 
mical attitude of youre against the said Ka- 
match! Goundan's faction, you are likely to 
commit breaches of peace or disturb the 
public tranquility or do wrongful acts that 
may probably occasion breaches of peace or 
disturb the public tranquility." 

It will be noticed that no other fact 
is mentioned here 'except that there are 
two factions in the village and a dispute 
between them about a tamarind tope 
and that the counber-petitioaers are on 
one side. Ib gives absolutely no indi¬ 
cation as to what the information was 
■upon which the counter-petitioners were 
believed to be threatening breaches of 
the peace. It would have left the 
counter-petitioners just as well informed 
on that point as if they ware told: 

“You ara wicked men. You have got enemies 
and therefore you ate likely to commit brea* 
•ohes of peace.** 

In my opinion not only was there no 
-attempt to state in substance the in¬ 
formation received against the counter- 
petitioners, but the order contained 
nothing from which they could know 
the case that they would have to meet. 
The order therefore was clearly defeo- 
•tive. This was not, as the Dindigul 
Magistrate thought, a merely technical 
defeob that it did not give the parbi- 
^sulars or the reasons for apprehending a 
•breach of the peace. On that ground 
"the order is liable to be set aside. But 
at has been argued for the Public 
Prosecutor that this defeob does not 


vitiate the proceedings because it did 
nob occasion a failure of justice. I do 
nob question, at any rate I do nob now 
want to question, whether a defect of 
this character is curable. Bub the ques¬ 
tion whether failure of justice has been 
occasioned in every case is one of fact. 
In this case the objection was taken 
before the Magistrate himself, and that 
according to S. 537, is always a circum¬ 
stance from which failure of justice 
may be inferred. Whether it was in 
fact occasioned in this case cannot be 
disputed because the counter-petitioners 
did not have the information they wore 
entitled to possess in the early stage of 
the proceedings, and if they had posses¬ 
sed ib at that time they might have met 
it successfully. The order therefore 
must be set aside and the bonds given 
by the petitioners will be cancelled. I 
come with all the more confiflence to 
this conclusion because this order passed 
in May 1929 will in any case expire in 
two months more. 

P.R.S./V.B. Order accordingly. 


A. I. R. 1930 Madras 861 

Pandalai, j. 

Veeraragava Mudaliar and another— 
Accused—Petitioners. 

Chairman, Mtcnicipal Council, Vani- 
ya»i5a(it~'Complainant~“R03poncl0nt. 

Criminal Ravn. No. 809 of 1929 and 
Criminal Revn. Petn. No. 725 of 1929, 
Decided on 7th March 1930, from order 
of Joint Magistrate, Tirupattur, D/- 9bh 
August 1929, in Civil Appeal No. 35 of 
1929. , 

Madras District Municipalities Act (5 of 
1920), S. 362— “'Other material! " include 
trees when cut. 

Trees standing on the land vested jn the 
Monicipal Couaoil when out b?come ‘‘other 
materials so as to constitute the removal of 
the same an offence under S. 362 (P 862 0 1] 

G. Krishnaswami Iyer — for Peti¬ 
tioners. 

Narasimha Iyer —for the Crown, 

A. Suryanarayana —for Complainant. 

Order.—The petitioners, the Mitba- 
dar of Devasthanam Mitta and his son, 
seek to revise the conviction recorded 
against them under S. 313 read with 
8.362, District Municipalities Act, by the 
Sub-Magistrate, Vaniyambadi, which 
was conflrmed by the Joint Magistrate, 
Tirupattur. 
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They were fined Ro. 1 each. The 
olfence charged against them was that 
they had cut and removed trees from 
four town survey numbers, namely 
1166, 1227,1225 and 1228. The Munici¬ 
pal Council claimed those properties as 
vested in it. Therefore the petitioners 
were charged with having violated S. 362, 
District Municipalities Act, by cutting 
and removing trees therefrom. Both 
the Magistrates found that the four 
survey numbers above mentioned were 
properties which vested in the Munici¬ 
pal Council of Vaniyambadi. The argu- 
ment of the Learned advocate for the 
petitioners in this Court is twofold: 
(l) that the acts charged do not amoun't 
to an offence under S. 362 (2); that the 
properties from which the trees were 
cut have not been shown to be proper¬ 
ties vested in the Municipal Council. 

Section 362 says; 

No person shall, without authority in that 
bohalf, remove earcb, sand or other materials 

.from any land vested in the MunV- 

oipal Council, or river, estuary, canal, back 
water or water course (not being private pro* 
perty).” 

The argument is that trees do not 
come within the expression “other 
material” in this section. I am un- 
'able to see how trees growing upon 
land are to be excluded from the expres¬ 
sion * other materials ” which is quite 
general. To exclude trees growing 
upon the land vested in the Municipal 
,Council from this section would enable 
anyone to cut and remove trees from 
Municipal land and plead that they had 
'not contravened the section although, 
'according to the words immediately 
'preceding, to remove a basket of earth 
or a load of sand from the foot of such 
trees, would be an offence. I do not 
think that this is a reasonable construe- 
tioD. I must say that trees when cut 
are “ other materials ” which are upon 
land vested in the Municipal Council. 

As to the question whether the survey 
numbers from which the trees were 
cut were or were not vested iu the 
Municipal Council it was not disputed 
in either of the Courts below that 
Survey Nos. 1166 and 1227, which are 
registered respectively as “ road mar¬ 
gin ” and Government river poramboke,” 
belonged to and vested in the Munici¬ 
pal Council. 1 do not see how the peti¬ 
tioners can now be heard to re-open 
ihab question. 


As regards the other two Survey 
Nos. 1225 and 1228 the survey register 
produced shows that they were classed. 
as “ river poramboke within devas- 
thanam limits.” The learned advocate 
for the petitioners argues that this 
shows that these properties are the 
private property of the Mittadar and 
that therefore S. 125, which was relied 
upon to show that the beds of water¬ 
courses and lands adjacent thereto be¬ 
long to the Municipality, is not appli¬ 
cable. 

But there is evidence that the 
classification of property as “river por¬ 
amboke within devasthanam limits” 
means that such property is not within 
the mitta proper but outside, and thin 
is made clear from the facts referred to¬ 
by the Sub-Magistrate in para. 7 of 
bis judgment. Certain other properties 
were wrongly classed as patta lands. 
On the application of the Municipality 
the Director of Survey classed theoi as- 
“ river poramboke within devasthanam 

limits.” The predecessor-in-bitle of the- 

present petitioners sued the Govern¬ 
ment and the Municipal Cooncil bo 
have this classification altered and. 
those properties classified as patta lands. 
That dispute was settled by a, compro¬ 
mise the result of which was that tho 
lands the subject of dispute were de¬ 
clared according to the request of tho 
Municipality as river poramboke, hut the- 
Mittadar was compensated by the pesh- 
kush being reduced proportionately 
by the arrears which had been coUsoted- 
being refunded and by his being 
mitted to cub and remove the trees- 
which were growing upon those ^ 
perties before the floods of 1874. Th®’ 
shows that the classification of 
as river poramboke, although within the 
devasthanam limits, indicates that iti® 
nob part of the mitta, and this answers 
the objection of the learned advoca 0 
for the petitioners founded upon tna 
decision in Venkata Lakshmi Narasan^ 
ma v. Secy, of State (l) that, in thn * “ 
sence of proof to the contrary, the pr®" 

sumption, whioh may be strong or weai. 
is that the soil of non-navigable iit® 
vasts in the owners on either sw - 
Here there was proof to the contrary.- 
The river in question is the river 

an important river of considerable sia 

although nob navigable. Therefore_ 

fl) [1918J 41 Mad. 840=47 I. a 606* 
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conclusion of the Magistrate was right 
that the properties in question are not 
the private properties, and the convic¬ 
tion was therefore right. The petition 
is dismissed. 

r.R.S./v.B. Petitim dismissed, 

A. I. R. 1930 Madras 863 
Pandalai, J. 

Kolapalli Narasimhamurti and others 
—Accused—Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 861 of 1929 and 
Criminal Revn. Petn. No. 775 of 1929, 
Decided on 14th March 1910, from judg¬ 
ment of Joint Magistrate, Rajahmundry 
in Criminal Appeal No. 73 of 1929. 

Criminal P. C. (18381, S 421-Provided 
pleader of appellant had reasonable oppor¬ 
tunity of being heard at hearing of appeal, 
bearing appeal when presented is not im¬ 
proper. 

Id tbo great majority of cases whoa an ap¬ 
peal is presented, neither the apoellant not the 
pleader may be in a position to straightaway 
argue in support of the appeal and therefore it 
may be a wise rule in proceeding under S. 421 
'6o give sufficient time to the appellant or his 
pleader and to inform him that he will be 
heard on a particular day in support of the ap¬ 
peal with a view to action being taken under 
6 . 421, and consoqiiantly provided the pleader 
•had a reasonable opportunity of being heard, 
hearing the appeal when prssented is not im- 

proper! A. J. R. 1924 Mad. 895, Exjyl. 

^ ^ [P 804 C 1] 

M. Appa Rao—for Petitioner. 

A. Narasimha Iyer —for the Crown. 

Order. —The petitioners five in num¬ 
ber, were convicted by the Second Class 
Magistrate of Amalapuram under S. 323 
I. P. 0. and sentenced to a bne of Rs. 20 
each or one month's rigorous imprison¬ 
ment in default. Out of the fine P. W, 1 
was awarded Rs. 30 as componsation. 
They appealed to the Joint Magistrate of 
Bajabmundry. The petition of appeal 
end a copy of the jndgment of the Sub- 
Magistrate were presented to the Joint 
Magistrate on 5tb August 1929, when he 
was on tour by a pleader on behalf 
of the petitioners. The Magistrate 
having heard, as he reports, the pba- 
der in support of the appeal, dismiss¬ 
ed it under S. 421, Criminal P. 0. 
His judgment is brief. After stating 
that the judgment of the Sub-Magis¬ 
trate sets out the evidence fully it goes 
on to say that the attack on the com¬ 
plainant took place in daylight in the 
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open and that tlie defence of alibi was a 
tissuo of falsehood and winds up with 
the remark that the appellant’s pleader 
has shown no grounds for interference. 
For the petitioners it was represented 
at the time this petition came on for 
admission that according to the peti¬ 
tioner’s pleader who presented the ap¬ 
peal, the Joint Magistrate personally 
perused the judgment and the grounds 
of appeal and asked him whether he 
conducted the case in the lower Court 
to which he said that he did not conduct 
it throughout, that then the Magistrate 
asked if he had anything to say in sup¬ 
port of the appeal, that the pleader then 
asked for time to argue the case as he 
had not fully gone through the record, 
that no time was granted and the ap¬ 
peal was summarily dismissed under 
S. 421. This representation for the peti¬ 
tioner was communicated to the Joint 
Magistrate who has sent a report dated 
6th December 1929 that the appeal was 
presented to him at the Amalapur Tra¬ 
veller’s Buoglow in the morning, that 
on perusing the judgment of the lower 
Court he informed the pleader who pre¬ 
sented it that it appeared to fall into 
the class of appeals which he usually 
dealt with under S. 421, Criminal P. 0., 
that the pleader voluntarily launched 
into the merits of the appeal rather 
fully and was beard for at least half an 
hour, that no application for further 
opportunity to argue the case was made 
to him, that if such application had been 
made it would have been granted and 
that finally the Magistrate intimated his 
intention ,of dismissing the appeal sum¬ 
marily. 

The question before me is whether 
the procedure adopted by the Joint Ma¬ 
gistrate was in the circumstances subs¬ 
tantially in accordance with the provi¬ 
sions of S. 421, in other words whe- 
tber the petitioners or their pleader had 
a reasonable opportunity of being hoard 
in support of the appeal. 

On this point a decision of Ramesam, 
J., has been brought to my notice, 
namely Tvrka Hussain Saheb, In re (l). 
That decision seems to lay down as a 
rule of law that a criminal appeal 
should not be heard at the time of pro- 
seuting the papers even for the purpose 
of dismissal under S. 421, Criminal 
P.C.. and that there must be a special 

(1) A. I. R. 1924 Mai. 895=48 Mad. 385. 
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posting of the appeal after a reasonable 
time for the purpose of hearing under 
S. 421. It also appears to lay down as 
a rule that an appeal raising questions 
of fact ought not to be disposed ot 
under S. 421 without the original re¬ 
cords being called for from tho lower 
Court. If either of these two require¬ 
ments was a necessary condition before 
action under S. 42l could be lawfully 
taken there would be no further ques- 
tion in this petition, because neither of 
these was done. The appeal was dis¬ 
missed on the very day it was presented 
and it was not posted a week later for 
tho purpose of hearing. Also the records 
were not sent for. Without entering 
into the matter more fully, because in 
the nature of the conclusion at which I 
have arrived in this petition it is not ne¬ 
cessary to do so, 1 do not think that the 
learned Judge intended to do more than 
indicate that as a rule of caution and 
sound procedure it is better to post an 
appeal for being heard even under S. 421 
and to send for the original papers. So far 
as the section itself is concerned, neither 
of those requisites would seem to be 
laid down by the words. The section 
says explicitly that: 

“ OQ receiving the petition and copy under S.s. 
410 and 420 the appellate Court shall peruse 
tho same and if it considers that thero is no 
pufficiont croucd foe interfering may dismiss 
the appeal" 

summarily and then the proviso says 
that: 

“ an appeal presented under S. 419 should not 
be dismissed unless the appellant or his pleader 
bad a reasonable opportunity of being heard la 
support of the appeal. In sub-Cl. 2 it is die* 
tinctly said that before dismissing an appeal 
under the section the Court may call for the 
record in the case but shall not be bound to 
do eo.” 

In the face of this express declara¬ 
tion that the Court shall not be bound 
to send for the papers I do not think it 
was intended to be laid down in the 
decision cited by the petitioners that 
the Court was bound to send for the 
papers before taking action under|S. 421. 
No distinction is made in the section 
between appeals relating to facts and 
appeals raising questions of law. The 
provision is perfectly general. Simi¬ 
larly as to posting the case to a subse¬ 
quent date after the' presentation for 
the purpose of being heard under S. 421, 
the words of sub-S. 1 seem to me to be 
^lain that so long as a reasonikble oppor¬ 
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tunity is given to the appellant or his 
pleader to be heard in support of the ap¬ 
peal there is no legal requirement as to 
any postponement of the hearing after 
the presentation of appeal. I quite ap. 
pieciate that in the great majorityof 
cases when an appeal is presented^ 
neither the appeflant nor the pleader 
may be in .a position to straightaway 
argue in support of the appeal and there- 
fore it may be a wise rule in proceeding 
under S. 421 to give sufficient time to 
tho appellant or his pleader and to in- 
.form him that he will be heard on a 
particular day in support of the appeal 
with a view to action .being taken under 
S. 421. More than that I do not think 
that the section really requires; nor do 
I think that Bamesam, J., intended to 
lay down. 

In this case the question really is 
whether the petitioners’pleader had a 
reasonable opportunity of being heard in 
support of the appeal, although undoubt¬ 
edly he was allowed to address some 
argument to the Joint Magistrate. On 
the whole I have come to the conclu¬ 
sion that the pleader had not the re¬ 
quired opportunity for the simple reason 
that he had nob got all the records with 
him and had not fully conducted the 
case himself. It is not necessary to go 
into the slight discrepancies as to what 
happened between the accounts respec¬ 
tively given by the pleader and the 
Joint Magistrate. One thing however 
is clear that, whatever the pleader.said 
might be, the Joint Magistrate con* 
oieved the idea that the occurrence 
took place in. open daylight, where¬ 
as in fact it took place after 8 p- ?*■ 
Such a hearing could not have bwn 
well informed on the part of tho pleader 
or anything bnt casual on the part of 
the Joint Magistrate. Holding that the 
petitioner’s pleader had not the oppor* 
tunity given to him to which he was 
entitled under the section the dismissal 
of the appeal will be set aside and the 
appeal will be sent back to the District 
Magistrate of Bast Godaveri to be beard 

by him or by some other competent Ma¬ 
gistrate other than the one who disp*" 
sed of it. 

p.B.S./v.B. Case seni bash. 


Narasimhamurti V. Emperor (Pandalai, J.) 
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Pandalai, J. 

{Eanta) Venhama —Petitioner. 

V. 

{Inuganti) Venkata Surya Neeladri 
iJao—Res pendent. 

Criminal Eevn. No. 739 of 1929, and 
Criminal Revn. Petn. No. 669 of 1929, 
Decided on 13th March 1930, from order 
of Sub.Divisional Magistrate, Peddapur. 
D/- 4th Juno 1929, 

(a) Criminal P. C. (as amended in 1923). 
S, 147—As to the right of person to flow of 
water Magistrate need not find that ease¬ 
ment strictly so called is established. 

As to the right of the persoo to the flow of 
water down a channe), it is not necessary for 
the Magistrate to find that a right of easement 
strictly so called is established. All that he 
has to find is that the person has been for long 
time using the water flowing down the channel 
and has in fact used it during the last feason. 

[P 835 C 2] 

(b) Criminal P. C. (as amended in 1923), 
S. 147—Order prohibiting counter-petitioner 
from putting up bunds across channel in 
their field and from retaining any obstruc¬ 
tion to petitioner's use of water flowing 
along the channel in their field is com¬ 
petent even under amended S. 147. 

Where the Magistrate passes under S. 147 an 
order prohibiting the counter-petitioners from 
putting up any bunds across a channel in their 
field, and from interfering with the petitioner’s 
removing the obstructions already put up, the 
order requires to be amended by omitting the 
words "from interfering with the petitioner's 
removing the obstructions already put up” 
and substituting therefor the words ’from re- 
taioiDg any obstruction to the petitioner s use 
of the water flowing along the channel in their 
field ” inasmuch as such an order is likely to 
cause a recurrence of breach of the peace, 
which such orders are intended to prevent, but 
the Magistrate is competent to pass an order 
in the amended form, even under 3.147 as 
amended in 1923: A.I.R. 1925 Cal 991, noj 
Foll.i 26 r.C. 730, Appl [P 866 0 1; P £67 0 IJ 
V. Eamadoss and K. Subha i2ao—for 
Petitioner. 

Ramchandra Rao'~‘iox Respondent. 
Order.— This is a petition by the first 
counter-petitioner in the lower Court 
to revise an order of the Sub-Divisional 
Magistrate of Peddapur passed under 
8. 147, Criminal P. C., 

"prohibiting the respondents from patting up 
any hands across the channel in their field 
and from interfering with the petitioner’s re¬ 
moving the obstructions already put op, 

"ttT^four small cross-bunds and that part of 
the bund higher up which is across the channel 
and no further." ^ 

Three objections are raised to this 
order ^ 
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(l) That there was no likelihood of a 
breach ol' tlio peace on which such an 
order could be justified; (2) that the 
Magistrate had not found, as he ought 
to have done, that the petitioner was 
entitled to the use of the water flowing 
down the channel in question; and (3) 
that the terms of the order passed by 
the Magistrate are in violation of S. 147 
according to which an order in the 
nature of a mandatory injunction ought 
not to be passed. 

As to the likelihood of a broach of 
the peace, the Magistrate has in my 
opinion given good reasons for thinking 
that there was such likelihood. Pro¬ 
ceedings were started on 27bh Decembei* 
1928 by an application by the petitioner 
in the Magistrate’s Court for action 
under S. 144. The counter-petitioners 
sought to defeat that petition by the 
plea that the apprehended obstruction 
to the water-course was already com¬ 
pleted, but the petitioner represented 
that such was not the C4se. Thereupon 
on I9bh February 1929, a preliminary 
order under S. 147 was passed, the pre¬ 
vious order under S. 144 being vacated. 
In these circumstances the Magistrate 
was justified in thinking that the danger 
of a breach of the peace was not over. 

As to the right of the petitioner to 
the flow of water down this channel, it 
was nob necessary for the Magistrate to 
find that a right of easement strictly so 
called was established. S. 147 says, 
“whether such right he claimed as an 
easement or otherwise.” All that ho 
had to find, and which he has in fact 
found, is that the petitioner had been 
for a long time using the water flowing 
down this channel and bad in fact used 
it during the last monsoon. 

The last is perhaps the most impor¬ 
tant objection and arises upon the form 
of words, used by the Magistrate in 
framing the order, which I have already 
set forth at the beginning of this judg- 
ment. To the first portion no objection 
can be taken because it merely prohibits 
the counter-petitioners from putting up 
any bunds across the channel in their 
field. But objeotioD Is taken that the 
latter half of the order, where it pro¬ 
hibits interference with the petitioner’s 
removing the obstructions already put 
up, amounts really to an order requiring 
the counter-petitioners to remove the 
bund which they have already put up 
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and fchit?, it is contended, the Magistrate 
ha-^ no power to do. This portion of the 
order as it stands indicates that the 


Magistrate thought that the petitioner 
might lawfully remove any portion of 
the bund which was obstructing the flow 
of tiie water and that he intended to pre¬ 
vent the counter-petitioners from in¬ 
terfering with the petitioner in exer¬ 
cising such right of removing the 
obstruction. The order does not really 
require the counter-petitioners to do 
anything. All that it says is that if the 
petitioner removes tiie obstruction, the 
[Counter-petitioners are to do nothing. 
I think this form of order is unsuitable, 
iif not objectionable, if for no other rea¬ 
son than that it is likely to produce a 
recurrence of breach of the peace which 
such orders are intended to prevent. It 
contemplates the petitioner going upon 
the counter-petitioner’s land and re¬ 
moving the bund and it requires the 
counter- petitioners to let him do so 
[Without hindrance. Such a situation is 
ieasily capable of producing a breach of 
the peace. That portion of the order 
therefore requires amendment. 

Bub I will first deal with the objection 
|of the learned advocate for the peti¬ 
tioner here (counter-petitioner below) 
that an order in the nature of a manda¬ 
tory injunction must not be passed under 
S. 147. For this reliance was placed 
upon a decision of a Bench of the 
Calcutta High Court in Sari Matt Daai 
v. Sari Dasi Dasi (l). In that case the 
first party complained that the second 
party raised a wall on her own land 
blocking the windows of the house of 
the first party thereby shutting out light 
and air from the rooms of the house. 
The Magistrate having found that light 
and air was obstructed as alleged made 
an order upon the second party that she 
should demolish the new wall within a 
period of one month. The learned Judges 
said that sub-S. 2, S. 147, does not 
give the Magistrate any power of direct¬ 
ing one of the parties to do a positive 
act by way of a mandatory injunction 
directing him to demolish the wall built 


by her, and they further said that the 
power given under S. 147 (2) is analo- 
gous to the power of a civil Coart to 
grant a temporary injunction. Against 
that decieioD of the C alcutta High 

“ (!) A.I B, 1926 Cau 931=88 I.O. 1041=26 


Court, there is the decision of a Benoh 
of this Court in Karuppanna Goundan 
V. Kandasami Goundan (2). Iq that 
ease a pathway had been obstructed and 
the Magistrate had ordered that the 
obstruction, which was a fence, shonld 
be removed by the party who had pat 
it up. The point being raised that that 
order was incorrect on the same ground 
as that now urged for the petitioner 
here, this Court held, after referring to 
two earlier decisions of this Coart that 
such an argument was not maintainable. 
Their Lordships said that they were not 
prepared to follow those decisions if it 
was iubended to decide therein that the 
fact that S. 133, Criminal P. 0., ex¬ 
pressly provides for an order by the 
Magistrate directing the removal of ob¬ 
struction to pathways necessarily im¬ 
plies that a similar order cannot be 
passed in proceedings taken under 
S. 147, Criminal P. C. This decision of 
a Bench of this High Court is binding 
upon me. But it is said that that deci¬ 
sion was given under the old Criminal 
Procedure Code and that S. 147 as 
amended in 1923 makes snob an order 
illegal though it may have been possi¬ 
ble under the old Code. With that 


argument I cannot agree. 

Section 147, Criminal P. C., before it 
was amended in 1923, dealt, like the 
present section, with disputes concern¬ 
ing the right of nse of any land or water 
and it enabled the Magistrate, if soch 
right was found to exist, to 
order permitting such a thing to be dons 
or diracting that such a thing should 
not be done. The corresponding proTi- 
sion of the section as it now stands is 


that if a dispute exists regarding 
alleged right of user of any land or 
water” the Magistrate is empowered on 
his being satisfied about the existen^ 
of such a right, whether it be olaim^ 
as an easement or otherwise, to mako 
an order prohibiting any 
with the exercise of such right.,_ 1® 
order under the old section wasdirecto 
to the person alleging that he was on* 
titled to the right. The order under «« 

new section is, where the right exw • 
directed to the person who is interfermg 
with the right. Such an order 
80 long as it merely prohibits the inter¬ 
ference with the exercise of the rigft • 
I do not see how this dipefOL^ 
(2) [X914j 15 Ct.L.J. 862=23 I.O. 730. =. •' 
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any inference is to be derived as to the 
propriety or otherwise of what may be 
generally called mandatory injunctions. 
Indeed Form No. 24, Sch. 5, Criminal 
P. 0., seems rather to favour the argu¬ 
ment that what might in etfect amount 
to a mandatory injunction is permissible. 
In that form, in para. 2, the words of 
the order that the Magistrate may pass 
are : 

“I do order . . . shall not take (or 
retain) possession of the said land (or water) to 
the exclusion of the enjoyment of the right of 
use aforesaid.” 

That form is applicable to the use of 
land or water and it contemplates an 
order against a person who has.inter¬ 
fered with another man’s use of land or 
water that he shall not retain possession 
of that land or water in violation of 
that nser. In one sense it may be said 
that that is a mandatory injunction be¬ 
cause it requires the person enjoined to 
give up possession to the other party. 
I do not see what objection can be raised 
to using the same form as against a per¬ 
son who has put np an obstruction to 
the flow of water to which another man 
is entitled, modified in the follow¬ 
ing way. ^ . 

"I order that . . . shall not retain any 
obstruction to the flow of water along the said 
channel to the exclusion of the enjoyment of 
the right of user of . . 
or words to that effect; or alternatively, 
“I order that . . . shall not retain pos- 
BCBsion of the said water to the exclusion of 
the enjoyment of the right of user of . . 

Bibber form would amount to the 
same thing in effect and involve upon 
the person enjoined the removal of any 
obstruction w’hich be had put up. I am 
therefore unable to say that the amend¬ 
ment of S. 147 has had any effect in so far 
as making the decision in Karuppimna, 
Goundan v. Kandasami Gowidan (2) 
inapplicable. 

As however the form of order used by 
the. Magistrate is not suitable, that 
order will be amended by omitting the 
words 

"from interlering with the petitioner's remov¬ 
ing th« obstructions already put up” 

and substituting therefor the words 
‘from retaining any obstruction to the peti¬ 
tioner’s use of the water flowing along the 
channel in their field.’* 

With this amendment the petition is 

dismissed. 

P.».S./p.N. Order accordingly. 
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SUNDARAM CHETTY, J. 

(Velivalli) Brahmaiah and others 
Accused—Pat itioneis. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 9f!0 of 1929 and 
Criminal Revn. Petn. No. 893 of 1929, 
Decided on 23rd July 1930, from order 

of First Class Bench Magistrate, Guntur. 

(a) Criminal P. C. (1898), S. 265—Judg¬ 
ment of Bench of Magistrates must be 
signed, i. e. not merely initialled but full 
name of Magistrate must be written—If one 
of Magistrates of Bench merely initials, 
that irregularity cannot be cured by Cri¬ 
minal P. C., S. 537, 

A judgment of a Bench of Magistrates has to 
be signed as required by law and the require¬ 
ments of public policy necessitate the writing 
of the full name of the Magistrate who signs 
the judgment and the mere putting in of the 
initials is not a sufficient compliance with the 
mandatory provisions of S. 265 of the Code. 
Where one of the three Magistrates of a Bench 
merely initials instead of signing his name, 
the irregularity cannot be cured by 8. 537 : 
25 Cal, 911; 32 I. C. 393; 23 Cal 806 and 
A. I, R. 1926 Mad. 827, Rel on. [P 868 C 1,2] 

(b) Criminal P. C. (1898), S. 265—Copies 
of judgments of Bench Magistrates—Signa¬ 
ture of presiding Magistrate alone copied— 
Copies are incorrect— {Obiter). 

It, when copies of the judgments of Bench 
Magistrates are taken, the signature of the 
presiding Magistrate alone is copied omitting 
the signatures of the other Magistrates, such 
copies are incorrect. {Obiter). [P 868 C 2] 

V.Pattabirama Sastri—lor Petitioners, 

K. Venkataraghavachariar for Public 
Prosecutor —for the Crown. 

Order. —This is a petition by accused 
1 to 3 against the conviction and sentence 
of fine passed by the First Class Bench 
at Guntur. The charge against these 
accused was under Ss. 504 and 362, 
I. P. C. Apart- from the merits of the 
case, one objection that is taken against 
the legality of the conviction is, in my 
opinion, sufficient to set it aside. It is 
clear from the register of summary trials, 
maintained by the aforesaid Bench, that 
the judgment has in fact been signed 
only by two of the three Magistrates 
who heard and decided the case, the 
other having only initialled it. The 
mandatory provision in 8. 265, Criminal 

P. C., is to the effect, that 
*' a judgmeot shall bs signed by each mem¬ 
ber of the Bench present taking part in the 
proceedings. ” 

There is no definition of the word 
“eign” in the Criminal Procedure Code. 
The word “signiog" has been inter- 
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l)iobecl in 3orao judicial decisions and 
tfiab meaning can bo safely adopted for 
purposes of the present case. In the 
two decisions of the Calcutta High Court, 
namely Xirmal Chunder Bandopadhaija 
V. Saniti'i-ni Debya {[) at p. 915 and 
M'’haharsha Bankapore ?. Secy, of State 

(2) , the word “signing" has been taken 
to mean the writing of the name of the 
person who is the signatory, so that it 
may convey a distinct idea to others 
that the writing indicates a particular 
individual whose signature it purports 
to be. This question was considered in 
the first case in respect of a will, and in 
the other case as regards a risk-note to 
be signed and delivered to the Railway 
Company, in another Calcutta case, 
namely Ahdal Gafur v. Queen-Empress 

(3) , the same question arose in con¬ 
nexion with a warrant of arrest issued 
by a criminal Court. That warrant 
was not signed by the Magistrate as 
required by S. 75, Criminal P. G,, but 
it bore only his initials. The legality 
of the warrant so issued was questioned 
and it was held that the warrant was 
not signed as required by law. In view 
of this defect and some other defect 
pointed out in that judgment it was 
held that the person obstructing the 
execution of such a warrant could not 
be convicted under S. 166, I. P. C. In 
a decision of this Court reported in 
Lakshmanacharyiilu v. Venkatarama- 
nitjacharyulu (4) it was held that for 
purposes of a valid acknowledgment 
under S. 19, Lim. Act, initials are not 
equivalent to signature. Though there 
jis no direct authority in respect of the 
iword “signed" occurring in S. 265, Cl. 2, 
Criminal P. 0., the meaning attached 
bo that word in the aforesaid decisions 
can well nigh be applied to it. A judg¬ 
ment of a Bench of Magistrates has to 
be signed as required by Uw and the 
^requirements of public policy necessitate 
the writing of the full name of the 
Magistrate that signs the judgment, and 
the mere putting in of the initials is 
not, in my opinion, a sufficient com¬ 
pliance with the mandatory provisions 
of S. 265 of the Code. 


la this connexion it must be consi¬ 
dered whether the initialing by one of 


<l) 

1895' 

25 Oil. 911=2 0. W. N, 642. 

(2) 1 

;i916] 

82 I. C. 393. 

f8) ! 

[1896' 

28 Gal. 89o. 

(4) ^ 

I. ] 

■1. 1926 Mad. 827=96 T. C. 700. 


the Magistrates in the judgment in qaea- 
tion, instead of signing, is only an irre¬ 
gularity which can be cured under 
S. 537, Criminal P. C. In the old Code, 
au illustration was added to 8. 537 as 
follows : 

*'The Magistcata being requltad by law to 
sign a document signs it by initials only. This 
is purely an irregularity and does not aSeot 
the validity of the proceedings. *’ 

But in the amended Code this illus¬ 
tration is omitted. The repeal of this 
illustration in the amended Code clearly 
indicates that the legislature no longer 
views the defect pointed out in the 
aforesaid illustration, as a mere irre¬ 
gularity not affecting the validity of the 
proceeding. The inference from the 
omission of this illustration is that the 
defect affects the validity of the pro¬ 
ceeding and vitiates the conviotios and 
sentence. 

In the case of trials by a Bench ol 
Magistrates, the practice of some of the 
Magistrates not signing the judgments 
or putting in merely their initials in¬ 
stead of the full signatures is to be de¬ 
precated. There seems to be also an¬ 
other practice, namely that when copies 
of such judgments are given, the. signa¬ 
ture of the presiding Magistrate alone 
is copied, omitting the signatures of tbs 
other Magistrates (as was done in this 
case). Huch a copy is obviously an in¬ 
correct one and it is inconceivable why 
the copy should be defective in this 
important particular. It is hoped thatl 
in future the Benches of Magistratss 
would strictly follow the mandatory 
provisions of the Code in the matter of 
signing judgments. , 

For these reasons stated by inc.tM 
conviction and sentence are vitiated by 
non-compliance with the mandatory 
provisions of S. 265, Criminal P- 
The conviction and sentence have there¬ 
fore to be set aside. 

Bub in the oircumsbanoes of this oa^e 
it seems to me that the ordering o** 
retrial is useless and nob in furtheranos 
of public interests. I may also 
out that though the offences complai^ 
of in the present case fell under Ss. 5y* 
and 352,1. P. C. (as shown by the 
ter), the conviction was underS. W * 
There is absolutely nothing in tbs 
ment to show how the accused 
convicted for hurt under S. 323, wn| 
the finding seems to be that their go* 
was Under Ss. 504 and 352. In 
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i9ult the revision petition is allowed and 
the conviction and sentence are set 
aside. The fine, if levied, will be re- 
lunded to the petitioners. 

P.B.S./s.N. Conviction set aside. 
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Pandalai, J. 

Thadi Subbi Reddi —Petitioner. 

% 

V. 

Emperor —Opposite Party. 

Criminal Misc. Petn, No. 59 of 1930, 
Decided on 27th February 1930. 

(a) Criminal P. C (1898), S. 195 — Regii- 
■trar, Co-operative Society, i* a Court with 
vegard to suiti before him. 

The RjgisSfivr, before whom ft Co-Operative 
Society files its suit, or its claim for enforcing 
ft bond, is a “Court,” within the meaning of 
S. 195 : 45 Gal. 535. Rtl oit. [P S70 C ll 

(b) Criminal P. C. (1898), (as amended in 
1923), S. 195 (c)—Use of forged document 
as genuine prior to proceedings before Court 
—Complaint of Court before whom docu¬ 
ment was filed is necessary. 

Even whore the use as genuine of a forged 
document under S. 471,1. P. C., is prior to the 
proceedings before the Court, the complaint of 
the Court before which that dooument wae 
filed or used is necessary under S. 193 : 39 
Mad. 677 ; A. 1. R. 1025 Bom. 433 ; 1925 Lah. 
266 and 1926 All. 30, Rel. on. [P 870 C Ij 

(c) Practice—Precedents. 

Where there ftra decisions of a High Court, 
it is the duty of Courts subordinate to that 
High Court bo be guided by them rather thanby 
the decisions of other High Courts. [P 870 C-IJ 
D. Sv^ryaprakasa Rao^lor Petitioner. 
Parahot Govinda Menon for Public 

Prosecutor“ior the Crown. 

Order.—This is a reference under 
S. 215, Criminal P. C.. by the Assistant 
Sessions Judge of East Godaveri request- 
ing this Court to quash the committal 
under S. 213 to that Court of the respon¬ 
dent Thadi Subbi Reddi. The respondent 
was the President of a Co-operative 
Society. Another person who was com¬ 
mitted along with him to the lower Court 
was the Secretary of the same Society. 
They and three other people were 
charged with having got up a bond for 
Bs. 750 purporting to be executed by 
one Karri Venkatareddi in favour of the 
Society, the respondent Subbi Reddi 
signing it as a surety. The respondent 
and the Secretary are alleged to have, 
after patting this upon the record of the 
Co-operative Society, handed it oyer to 
their successors when they left the 
<,ffice on 2nd November 1928. When the 
new President filed a suit on the bond 
bbfore the Assistant Registrar aga nsfc 
Karri Venkatareddi, the alleged maker, 


and the lespondent as surety, Karri 
Venkatareddi brought a criminal com¬ 
plaint of forgery against the respondent, 
the Secretary, and three others. The 
respondent and the Secretary were also 
charged with having used the bond 
knowing it to be a forgery by handing 
it over to their successors in office. The 
Magistrate committed the Dve accused. 

In the Sessions Court the charge of 
forgery was ordered to be dealt with 
separately from the charge of using a 
forged document as genuine, because 
the latter charge only affected the res¬ 
pondent and the Secretary, whereas the 
former affected all the five accused per¬ 
sons. But in the Sessions Court it was 
discovered that, the bond having been 
filed before the Assistant Registrar for 
the purpose of the suit, the case of 
forgery against the respondent, and of 
using the document as a genuine docu¬ 
ment against the respondent, could not 
proceed for want of the necessary com¬ 
plaint under S. 195, Criminal P. C. As 
the trial on the forgery section had 
begun the learned Sessions Judge dis¬ 
charged she respondent in that case 
relying upon certain decisions which 
show that that is the proper course 
when the defect is discovered after the 
trial has begun. But the trial under 
S. 471 against the respondent not having 
actually commenced he has reported the 
matter to this Court for the committal 

being quashed. ^ 

The two questions which arise are: (1) 
whether the Assistant Registrar before 
whom the Co-operative Society has filed 
its suits or its claim for enforcing the 
bond is a Court within the meaning of 
S. 195, Criminal P. C. ; and (2) if so, 
whether the fact of the alleged use of 
the document having been before the 
institution of that suit, S, 195 (e) applies 
to the case at all. 

On the first question, Cl. (2), S. 195, 
as amended in 1923 , states that in Cls. (b) 
and (c). sub-S. (l) of the same section 
the term “Court” includes a civil, reve¬ 
nue or criminal Court, etc. It has been 
held that the term “Court” in this sec¬ 
tion has a wider meaning than the ex- 
pression “Court of Justice” in the Penal 
Code and includes a tribunal entitled to 
deal with a particular matter and autho¬ 
rized to receive evidence bearing there¬ 
on in order to enable it to arrive at a 
determination upon the question i vide 
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Nonthi Lai OonfjnJi v. Ehetre Mohdn 
Ghose {ij. AccoiJing to R. 14 of tho 
Rules made by the Local Government in 
pursuance of S. 43 (l). Co-operative 
Societies Act, the Registrar to whom a 
dispute touching a debt due to a society 
by a member is referred has power to 
administer oaths, to require the atten¬ 
dance of all parties concerned and of 
witnesses, and to require the production 
of all books and documents relating to 
the matter in dispute. By the same rule 
the Registrar is required to give a deci¬ 
sion in writing, and when it is given the 
decision may be enforced on application 
to the civil Court liaving jurisdiction 
ever tho subject-matter of tho decision 
as if it were a decree of Court. The 
Registrar acting under this R. 14 falls 
clearly within the description of ‘Court’ 
given in the decision cited and I there- 


this matter on exactly the same footing 
as those which fall under Cl. (b). If 
anything, the matter has been ’ pnb 
beyond controversy by the wording of 
Cl. (c) as amended which is : 

“wbeo such offence is alleged to have been 
committed by a party to any proceeding in any 
Court, etc.” 

The word “alleged" shows that the 
use complained of may be before the 
proceedings in Court commenced. It 
follows that a complaint by the Assistant 
Registrar was in this case necessary 
before any Court could take cognizance 
of the charge under S. 471 against the 
respondent. The whole of the proceed¬ 
ings therefore before the Magistrate 
were incompetent and the commitment 
by him must therefore be and hereby is 
quashed. 

P.R.S./s.N. Commitment quashed. 


fore hold that the Assistant Registrar 
before whom the suit was filed was a 
Court. On the second question the learned 
Sessions Judge has referred to In re 
Bhan Vyankatesh (2), Ekairati Bam v. 
Malawa Bam (3) and Eanhaiya Lai v. 
.Bagwan Lai (4), to show that, even 
where the use as genuine of a forged 
document under S. 471 is prior to the 
proceedings before the Court, the com¬ 
plaint of the Court before which that 
document was filed or used is necessary 
Under S. 195. But there is a decision of 
jOur own Court to the same effect; and 
iwbere there are decisions of this Court 
,it is the duty of subordinate Courts to 
jbe guided by them rather than by the 

decisions of other High Courts. Inin re, 
■^Perameswaram Nambudri (o) with res- 

pect to a case which fell under S. I95'b) 
it was held that 

it [01. (b)J aims at doing so by providing that 
where, prior to the institution of the criminal 
prosecution, a properly constituted judicial 
tribunal has placed iteelf in a poettion to deter* 
mine whether tho facts constituting the 
offence really exist, the criminal Court should 
decline cognizance unless that tribunal has, in 
effect, certified that in its opinion the com¬ 
plaint is one worthy of investigation,’* 

Cases u nder S. 195 (e) are as regards 

(1) [1918] 45 Cal. 585=19 0r. L. J. 315=44 
I. 0.331. 

(2) A. I. R. 1925 Bom. 433=91 I. 0. 245=27 
Ct. L. J. 69=49 Bom. 608. 

(3) A. I. E. 1925 Lab. 266=65 I. 0. 377=26 

. Or. L. J. 687=5 Lah. 650. 

(4) .^I. R. 1926 All. 80=89 1. 0. 1053=26 
Or. L. J. 1485=48 All. 60. 

' (6) [1916] 39 Mad. 677=16 Or. L. J. 721=31 

Is Os 161 » 
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Wallace and Jackson, JJ. 

Chinna Gangappa —Appellant. 

V. 

Eynperor —Opposite Party. 

Criminal Appeal No. 640 of 1929, De¬ 
cided on 8th April 1930. 

(a) Penal Code (I860), Sf. 201 and 203— 
p€r$on not free from luiplcion of actual 
murder, though acquitted, can none the lets 
be convicted under Ss. 201 and 203. 

There is no misjoinder in o'harging an aoco* 
sed in the alternative with the main oSenee 
and under Ss. 201 and 203, nor is there sny 
thing irregular or improper in a Judge hil^S 
that, while the accused, though acqnitl”* 
bimself not free from the suspicioo oihe'ng 
the actual ‘murderer, -he can be oonethelew 
convicted under Ss. 201 and 203: (1908) 

Judl. Crl. Jud. 1, Foil.; 8 Bom. H. C. 

2 All. 713; 8 All. 252; 22 Cal. 638; 4 Cr.L.J. 8», 
not Appr.; 46 Cal. 427 and A. I. B. 1923 
^e^.Rfl.on. (P 873 C9j 

(b) Penal Code fl860). S. 201 -Factorr 

For the purposes of calculating the pun***^ 

ment to be awarded under 8. 201, it i® 
eaty for the Court to decide, not so much 
offence, the evidence of which has teen ood" 
cealed has been committed, as what offence tb* 
accused knew or had reason to believe had been 
committed. Where, therefore, a person himseU 
charged but acquitted of the actual crime, 
convicted under 8. 201 the Court must 
him as a stranger to the crime, as one who ha 
merely witnessed it, while calculating the md’ 
tenoe to be passed. ^ 

y. L. Bthiraj and M. G, Sridharan~' 
for Appellant. 

Public Prosecutor —for the Crown. 
Judgment.—The appellant has bee* 
convicted by the learned Seasions Joa^e 
of Bellary under S. 301, I. P* C.t ' 
giving false evidence about the murdo*‘ 
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of his wife ia order to screen the real 
offender, and also under S. 203 (or giv¬ 
ing false information about the murder. 
He was also himself charged with the 
actual murder of his wife, but was ac¬ 
quitted on that. The facts of the case 
briefly were: On 12-8-1929, at about 10 
a. m., the deceased woman took food to 
her husband. P. W. 4 saw her'there. 
He next saw her being carried in an un¬ 
conscious state by the accused and his 
brother towards her house. P. W. 5 
saw people in her house applying res¬ 
toratives to her, while the accused and 
his brother were giving out that the 
woman had been stung by a scorpion or 
bitten by a snake. She died at 4 p. m., 
The accused himself made the report to 
the Village Munsif (P. W. 6), saying that 
he suspected that she had been stung. 
The woman’s father (P. W, 8) was sus¬ 
picious and reported to the police who 
sent the body for post-mortem. The 
Medical Officer, P. W. 1, found on the 
body four contusions, three of them on 
the skull, and on dissecting he found 
there had been cerebral haemorrhage. 
He was of opinion that that was the 
result of blows by sticks or stones on 
the head. He found no signs or symp- 
tons of poisonous bite or sting. 

The charge of murder was not press¬ 
ed against the accused in the trial Court 
and the learned Sessions Judge held that 
the evidence did not prove that It was 
the accused who inflicted the injuries 
on his wife. Ho held, however, that he 
must have known who inflicted them on 
his wife and that his story to the Vil¬ 
lage Munsif was a false one, intended to 
screen the real offender. He, therefore, 
convicted him under Ss. 201 and 203,1. 
P,C. The learned counsel for the defence 
raises a point of fact and a point of law. 
The point of fact is that as the injuries 
on the woman were hidden under her 
hair the accused did not genuinely 
know that she bad been assaulted. But 
we do not think that there is any subs¬ 
tance in this. For, the woman having 
been assaulted, the accused’s story that 
she cried out she had been stang cannot 
be true. She must have cried out that 
she was being beaten and accused must 
have known that. 

The point of law is that unless the 
Court is satisfied beyond reasonable 
donbt that aecused was not himself 
. the mnrdereri he ’cannot be convicted 


under Ss. 201 and 203. This rests 
upon a proposition, affirmed in several 
rulings of various High Courts, that Ss. 
201 and 203, I. P. G., have no applica¬ 
tion to the person who actually com¬ 
mitted the main offence mentioned in 
the sections, and that the person who 
committed the main offence cannot be 
himself found guilty of causing evidence 
of that offence to disappear of of giving 
false information about it. The earliest 
pronouncement on this point was in 
1871 in a case, Reg v. Ka%inatn Dinkar 
(1). and this ruling has been followed, 
mostly without discussion or commend 
as if the proposition were self evident 
in various other cases: cf. Empress of 
India V. Kishna (2); QueeU’Empress v. 
Dungar (3); Torap Ali v. Queen-Em¬ 
press (4) and Emperor v. Ghansham (5). 
The only pronouncement of this High 
Court on this subject which has been 
traced, is in a parenthesis and obiter 
dictum at p. 277 of Ramaswami Goun- 
dan v. Emperor (6). Nowhere is the 
ratio decidendi of Reg v. Kashnath 
Dinkar {1) examined. It seems to us 
to rest on a petitio principii. The 
reason given is that: 

as there is no law now which obliges a crimi¬ 
nal to give information which would conviot 
himself, it is evident that Ss. 202 and 203 could 
not apply to a person who committed that 
offence, that is, the offence ; which he knew bad 
been.committed.” 

Obviously if there is no law to that 
effect then Ss. 202 and 203 will not 
apply. The question rather is whether 
Ss. 201 to 203 do not embody such a 
law. On the face of them there is no¬ 
thing to show that they do not apply to 
the main offender himself. S. 44, Cri¬ 
minal P. C., which is the general sec¬ 
tion relating to the duty of persons to 
give information about grave offences 
including murder, and S. 45 (d) of that 
Code which lays on any owner or occu¬ 
pier of land the duty of giving informa¬ 
tion regarding the occurrence in his vil¬ 
lage of any sudden or unnatural death, 
do not in terms exclude the offender 
himself. These sections of the Crimi¬ 
nal Procedure Code would be relevant 
in a case under S. 202, I. P. C. where it 
is necessary that the accused should be 


U) 

[1871] 

8 B. H. 0. B. 126. 

(2) 

1880: 

2 All. 713. 

1 

3) 

1?86] 

8 All. 252=(1886) A. W. N. 71, 

1 

4) 

1895] 

22 Oftl. G38. 


(5) .[1906] 4 Cr. L. J. 89. 

(6) [1904] 27 Mad. 271-. 
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legally bound to give information re¬ 
garding the ctlence but even this quali- 
lication does not appear under S. 201 or 
S. 203. What is required there is merely 
that tbeio should have been an otfence 
and that the accused has given false in¬ 
formation about it, with the added in- 
tention in the ease of S. 201,1. P. C. of 
screening the offender. We cannot 
thereforo’see wherefrom comes the pro¬ 
position which is the foundation of Reg 
V. Kashinath Dinkar (1), that there is 
no law whiob obliges a criminal to give 
information which would convict him¬ 
self. There is such a law in the case of 
grave offences and sudden deaths, and 
in theory the offender himself could be 
convicted for breach of that law under 
Ss. 201 to 203,1. P. C. In practice, no 
doubt, if he has been convicted of the 
offence itself, no Court will think it 
worth while to convict him also under 
Ss. 201 to 203,1. P, C. If the proposi¬ 
tion laid down in Beg. v. Eashinatk 
Dinkar (1) is carried to its logical con¬ 
clusion it would appear that it is impro¬ 
per to try an accused person, as the 
present accused has been tried, in the 
same trial under both Ss. 202 and 
201, I. P. C., because a perfect defence 
to S. 201 would be a plea and proof 
that he himself was the murderer, and 
an accused would be entitled to say 
that the plea he proposes to make to 
the charge under S. 201 will depend on 
whether he is acquitted or convicted of 
the principal offence; and that to call 
upon him to plead to the charge under 
S. 201 before and until he knows what 
the verdict of the murder charge is 
would be to deprive him of his legiti¬ 
mate defence. It would also in a case 
where the Court regards proof of bis 
complicity in the actual offence is in¬ 
sufficient bo establish hia guilt, compel 
the Court to let him go free, even though 
it is satisfied that be gained his ac¬ 
quittal on the main offence by his own 
concealment of the traces of the crime. 
This was exactly what happened in the 
Bombay H. C. B, case, and it is hardly 
compatible with justice that the actual 
offender should escape conviction under 
Ss. 201 to 203 because he is the actual 
offender in the main crime, while those 
who merely witnessed it but gave false 
infotmation about it are punishable 
under Ss. 201 .and 203. This means that 
the more successful a criminal is in con- 


cealing his own offence the more the law 
will assist him in escaping justice alto¬ 
gether, and unless the Court holds with- 
out reasonable doubt that the accused 
did nob take part in the murder the 
Court is bound to give him the benefit 
of doubt and acquit him of offences 
under Ss. 201 to 203. The case reported 
in Torop AH v. Quecn-Enpress (4) is an¬ 
other practical example of how justice is 
defeated by such a theory of the law. 

The true principle seems to be that 
there is no law preventing the main 
offender being convicted under Ss. 201 
to 203, bub in practice no Court will 
convict an accused both of the main 
offence and under these sections. But 
if the commission of the main offence 
is not brought home to him, then he can 
be convicted under Ss. 201 to 203. 
Therefore there is no misjoinder in 
charging an accused in the alternative 
with the main offence and under Ss. 201 


and 203,1. P. C., nor is there anything 
irregular or improper in a Judge hold¬ 
ing, as the learned Sessions Judge has 
done in this case, that, while the ac¬ 
cused is himself not free from the sus* 
picion of being the actual murderer, be 
can be nonetheless convicted under 


S. 201 or S. 203. This position is not 
without authority, though, as noted 
above, most of the reported cases have 
followed Begv. Kashinath 
Most of these rulings have been con¬ 
sidered in a judgment of the Pnojabj 
Chief Court in 1903. In Buck v. Snpe-i 
ror (7), wherein it was held that ani 
accused acquitted of the charge of com-; 
mitting a crime can be convicted under 
S. 201 in respect of the offence 
the commission of which he is no 
charged or liable to be charged; 
the mere suspicion that an individnw i®' 
the actual murderer, or the facts that be 
has even had his trial and been a^ 
quitted of the offence of 
not prevent his conviction under 9.2U • 
A mere suspect or an acquittod 
is not in the eyes of the law an . 
within the meaning of 8. 201. 
reported ruling in Taprinessa 
ror (8) is practically to the same eu® ’ 
and also the ruling of a Bench o 
Bombay High Court in 
Budrappa y. Emperor (9). Thag ^ 

(7) [19081 39 P. B.'Judl. Cr. Jud. 1. 

(8) [19193 46 Oal. 487=19 Cr. J. 

(9J A. I. R. 1998 Bom. 968=88 Ot. U J- 
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thevG is no illegaliby in the conviction 
under Ss. 201 and 203. 

This does nob however conclude the 
case. Ib is clear that for the purpose 
of calculating the punishment to be 
awarded under S. 201, ib is necessary 
for the Court to decide, not so much 
what offence the evidence of which has 
been concealed lias been committed as 
what offence the accused know or had 
reason to believe had been committed. 


So ib was necessary bo believe, on the 
assumption that the accused did not 
commit the main offence because he has 
not been convicted of that, what offence 
he believed or knew to have bean com¬ 
mitted. The Court must treat him as a 
stranger to the crime, as one who had 
merely witnessed it. 

Prom that point of view we cannot 
on the evidence say that more is proved 
than that the accused knew that some¬ 
one had hit his wife and that she had 
died in consequence. We are unable to 
conclude that he knew that the person 
who struck her had the criminal inten¬ 
tion of killing her. It must have been 
clear however to the accused that his 
wife bad died as a result of the blows 
given and that she at least suffered 
grievous hurt, and that is punishable 
under S. 325,1. P- C. with imprisonment 
for seven years. Under S. 201 the ac¬ 
cused is then liable to be sentenced 
to a maximum of one-fourth of that 
seven years. The learned Sessions Judge 
has sentenced the accused bo rigorous 
imprisonment for five years. At the 
most he can be sentenced to one year 
and three-fourths. We think thSkt it 
will be sufficient if he undergoes rigor¬ 
ous imprisonment for one year and we 
reduce the sentence accordingly. 

P.R.S./s.N. Sentence reduced. 
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PANDATjAT, j. 

In re Appasamy Mudali —Petitioner. 


Criminal Eevn. No. 472 of 1930 and 
Grim. Revn. Petn. No. 436 of 1930, De¬ 
cided on 28th July 1930. 

Criminal P. C., (1898), S. 117—Jojnl in- 
ouiriea under S. 117 are not illegal even 
where part of inquiry i« under Criminal 
P. C. (1898). S. 110, Cl. (f). 

Joittb inanities under 3.117 are not fl|®Bal 
even where part of the inquiry is under 01. (f), 
8. 110. The evidence of reputation admitted 
against the several persons should of course 
not bd againflb each aoouBed aeparately bub 
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against them all together : .1. 7. R. 1955 Mad. 
189 and 27 Cal. 7S1, not Foil,-, A. I. R. 1923 
Gal 36 Rel. on. [P 373 c 1] 

P. Ymcanatha Aijyai —for Petitioner. 

Order.—Ib is urged that the joint 
trial of tho petitioner with two other 
persons who did not appeal to the 
Sessions Judge and have not applied to 
this Court was illegal. The allegation 
against thorn was that all the three of 
them were together associated in a 
course of criminal conduct such as bo 
briug them under CI3. (a), (d). (e; and (f), 
S. 110, Criminal P. C. In such cases 
S. 117 (0) clearly gave tho Magistrate, if 
be thought it just, the power to deal 
with ail the accused in the same in¬ 
quiry. Bub it is said that joint inqui¬ 
ries under 117 are nob legal where 
part of the inquiry is under Cl. (f), 
S. 110, and for this the decision In re: 
Kiitti Goiindan (1), which itself cites 
In Hari Telany v. QueciuEmpress (2), is 
relied upon. There is a sentence in the 
latter decision which is incorporated 
into the former to the effect that there 
can be no connexion between them (the 
accused) in regard to their characters 
so as to make them dangerous persons. 
Bub this was nob the ground of decision 
in those cases which were decided on 
the ground that where several accused 
are being jointly tried under S. 110 
evidence ‘of misdeeds against each of 
them singly should nob be admitted 
against the others as this will naturally 
prejudice these orders. And Walsh, J., 
makes this clear in Emperor v. Angu 
Swg/t ( 3 ) (at p. ill 0/45 All.). Mora 
than this, I think none of the cases 
cited before me go to show and I find 
myself unable to agree to the general 
proposition that where proceedings are 
taken >under S. 110 (f) several persons 
should not be dealt with together. The 
evidence of reputation admitted against 
them should of -course not be against 
each accused separately but against them 
all together. In this case, as the judg¬ 
ment of the learned Sessions Judge 
shows, the evidence was clear that the 
petitioner along with the other two men 
were pursuing a course of extortion and 
terrorizing, for which they were all 
equally responsible and on which they 
bad jointly earned the evil reputation 

( 1 ) A. I. R. 1925 Mad. 189=86 I. C. 49. 

(2) [1900] 27 Cal. 781=4 O.W.N. 531. 

(a) A. I. R. 1923 All. 35=45 All. 109. 
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to which several respectable witnesses 
spoke. I can see no error or irregularity 
in tiio ferial. The petition is dismissed. 
r.E.s./S.N. Revision dhmhsed. 
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Kumaras'.vami Sastri and Walsh, XJ. 

Imperial Bank of India —Arpellanb. 

V. 

r. P. Avanasi Ghettiar —Respondent. 

Appeal No. 87 of 1926, Decided on 
29bh October 1929. 

(a) Negotiable Instruments -Act (1881), 
S, 59—Promissory note for reducing liabi* 
lily. 

A promissory noSo givau for rjduoiug liabi¬ 
lity only operates as a conditioQil discharga 
for tho liability: 10 I. G. US; 2fi .U-id. 526 
and A. I. R. U2G Mad. 702, Ref [P f«78 C 1] 
A'^ib) Contract Act (1872), S. 61—Appro¬ 
priation of particular amount without 
notice of such appropriation can be re- 
appropriated, 

So long as uotico had not boon given as to 
tho appropriation of any amount to any parti¬ 
cular accouut, it is open to the creditor to 
alter it and make re-appropriation: A. I. R, 
1920 Mad. 792 Foil. [P 87S 0 2] 

(c) Contract Act (1872), Ss. 142'and 143— 
Guarantee in favour of bank and fiduciary 
guarantee distinguished. 

There is a difierence between fiduciary 
guarantees and guarantees by pot.sons in 
favour of banks and that though in the for¬ 
mer case there may be a duty to disclose all 
material acta there is no such duty in the case 
of a bank which takes a guiirantee from a 
person to disclose the indebtedness of the per¬ 
son guaranteed at the date of the guarantee j 
where, therefore a person stands surety for 
another as regards an advance to be made by 
a bank, the bank is under no obligation to 
disclose any post indebtedness existing at the 
date of the contract of suretyship and that 
it is a matter which the person standing as 
surety has to inform himself. If, of course, 
he wanted information and the bank gave 
wrong information it might vitiate contract of 
suretyship: 15 Bom. 585, Ref. {English cases 
discussed). [P 879 C 1 ; P 880 0 2] 

2{!(d) Provincial Insolvency Act (1920), 
S. 7— Filing of petition would not amount 
to proof or admission of debts due. 

The mere filing of the insolvency petition 
would not amount to proof or admission of the 
amount due. That has to be proved in sub¬ 
sequent proceedings. [P 881 0 1] 

Morseby & Co. —for Appellant. 

S, P.M. Mencn—for Respondent. 

Judgment.-The plaintiff ia the ap¬ 
pellant. This appeal arises out of a 
suit filed by tho plaintiff to recover 
Rs. 10,053-1-0 with further interest and 
costa claimed to be due in respect of a 
guarantee by the defendant guarantee¬ 
ing payment of the sums that may be 
due by a firm which carried on business 


1930 

in the name of N. Nanchappa Ghettiar. 
It is stated in the plaint that one 
N. Nanchappa Ghettiar and two others 
N. Krishnappa Chebtiarand T. N. Krish- 
nappa Ghettiar were carrying on bnsi- 
ness in partnership under the name and 
style of N. Nanchappa Ghettiar at Ola- 
vakkod; that this firm required on over¬ 
draft to the extent of Rs. 10,000 and 
that this transaction was put through 
by the bank on the guarantee of tho 
defendant 

The form that the guarantee took 
was the execution of a promissory 
note in favour of the firm by 
the defendant for Rs. 10,000 on 15th 
March 1923, the endorsement of the 
note to the bank and the passing of a 
letter on the same date in which the 
terms of the guarantee are set oat. The 
plaint sets out various transactions in 
paras. 5, 6, 7, 8 and 9. It says that 
Rs. 10,000 was given, that under a loan 
account in the name of the said hrm a 
sum of Rs. 2,334-1-0 was due to the bank 
after giving credit for Es. 2,935-14 0 
the proceeds of three bills, that these 
bills.were not honoured and the bank 
debited the amount in the current ac¬ 
count of the said firm, that the current 
account of the said firm including the 
amount of the three bills showed a 
balance of Rg. 8,203-4-5, that the 
amount due by the defendant (firm) in 
respect of both the loan and current 
accounts was Rs. 10,537-5-5 at the date 
of the suit and that demand was 
on the guarantor (defendant), but he 
did not pay the amount. The plaintiu 
filed an additional statement stating 
that Rs. 2,072-1-10 was received in res* 
pect of another guarantee by one Reng*' 

swami Pillai and that the amount Jo 

be paid by the defendant was only 
Rs. 8,465-3-7, and praying that the 
amount claimed might be amended accor¬ 
dingly. According to the statement the 

plaintiff’s claim was for Rs. 8,47010-» 
(Rs. 8,465-3-7 plus Rs. 5-7-0 costs ot 
lawyer’s notice to the defendant). ^“0 
defendant filed a writf/bn statement 
admitting that the persons mentionen 
in para. 3 (1) of the plaint were trading 
as partners at Olavakkod, 'that on 
15th March 1923 the defendant ex¬ 
ecuted a promissory note in 
Nanchappa Ghettiar Krishnappa Obe • 
tiar payable on-demand at the Imper^^l 
Bank, Oaliout, and that the said pro* 
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missory note ^’as endorsed over to tbe 
plaintiff bank. He however denies 
that the note was endorsed over as 
cover for the payee’s liabilities to the 
bank to the extent of the promissory 
note amount, that lie ever executed 
to the bank any letter of guarantee con¬ 
taining the agreements mentioned in 
the said paragraph and that he over 
agreed to be a continuing security ami 
guarantee to the extent of Ks. 10,000 
which the firm may owe to the bank 
under any account. Then he says that 
even if be signed in any such document 
it is vitiated by fraud and misrepre- 
sentation and the bank cannot enforce 
the same, that he never put his signa¬ 
ture to any agreement knowing that it 
contained the said terms and. that even 
if he had executed any such guarantee 
it is invalid and it has not been acted 
upon. He further states that the plain¬ 
tiff is estopped from relying on the 
guarantee or from enforcing it and the 
reason which he gives is that the 
liability of the defendant to the bank 
in respect of the indebtedness of Nan- 
chappa Chettiar (to the bank) was the 
subject-matter of numerous letters bet¬ 
ween him (defendant) and the bank 
from 2nd April 1924 in none of which 
was the execution of any continuing 
guarantee by him mentioned by tho 
bank, that in all those letters and the 
statements of accounts furnished to the 
defendant tbe dispute centred round 
tho proceods of bills credited on 28tb 
January 1924 which the bank wanted 
him to pay once more and which he 
refused, that relying on those letters, 
he (defendant) took steps to realize the 
amount mentioned in them from b-an- 
chappa Chettiar and that on no account 
oonld the bank hold him liable to any 
sum other than tho amount shown in 
the (loan) account as the balance out¬ 
standing on that date. Then he says 
that the proceeds of the bills credited 
on 28th January 1924 could not be 
claimed from him (the defendant), and 
he puts the plaintiff to proof of the 
correctness of the amounts claimed. 

The issues framed were: 

(1) Did the defoodant execute the letter of 
guarantee ? If he did is it invalid ? 

(2) Was it accepted by the plamtifl banx i 

(3) Is tbe Bank estoppsd from relying upon 

it in order to make the defendant ? . 

(41 Are Nanohappa Chettiar and the Official 
Beoeiver neoeasary parties to tbe suit and is 


tho suit not maintaiuablo without their 
joindi'r ? 

The Subordinate Judge found all the 
issues except the last one in favour of the 
plaintiff. On IssU'3 1 his finding is 
that tliore is amjilo evidence tliat the 
guarantee form was purchased and duly 
executed; he finds that issue entirely 
against the defendant. TIis finding on 
Issue 2 is that tho defendant duly 
executed Ex. A after knowing its con- 
tents. On Issue 3 he hold that 

“thoro is no estoppel in tho case siuoo tho 
defendant h 13 not boon prejudicially afiected 
by the lotter of the bank .'xcept_ that he had 
to mention a low figure iu his iusolvaucy 
petition on which nothing appears to have 
been done yet," 

On Issue 4 his finding is that neither 
the Official Receiver nor Nanchappa 
Chettiar is a necessary party to the 
suit. Issue 5 is what the Subordioate 
Judge speaks of as the main issue 
in the case. On that issue he finds 
that the bank is only entitled to re- 
cover from tho defendant the sudd 
of Rs. 2,334-1-0, the amount due 
under the loan account and bo holds, 
for reasons given by him, that the 
amount due under the current account 
could not be recovered from him. 
Against tbe portion ,of the decree dis¬ 
allowing the claim in respect of the 
current account the present appeal is 
filed by the plaintiff. 

Tho first question is as to whether 
Nanchappa Chettiar, in whose name tho 
current account stands is the name of 
the firm or is a different entity from 
N. Nanchappa Chettiar Kidshnappa 
Chettiar, in whose favour the pro- 
mis^ory note was executed and en¬ 
dorsed over to tho bank. On this point 
the evidence is all one way. In the 
plaint a distinct statement is made 
that the firm carried on business in the 
name of N. Nanchappa Chettiar and 
that the partners were N. Nanchappa 

Chettiar, Krishnappa Chettiar and T. 
N. Krishnappa Chettiar. This is not 
denied in the written statement. In 
para. 6 of the written statement the 

defendant says: . . .u ^ iu 

"Tbia defendant bega to state that the 

liability of tbe defendant to tho bink in rea- 
pect of the indebtedneaa to the bank of tho 
Mid Nanchappa Chettiar waa tbe aubject 
matter of nnmaroua lettera." 

Even there he admits the indebted¬ 
ness of Nanchappa Chettiar to the bank 
and the latter’s claim in respect thereof. 
The evidence on tbe side of the 
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haul: on this point is nob contradicted 
by rtio cvidonco of tiio defendant. In 
fact the defendant in bis evidence does 
notvleny any of the statements made as 
regards the partners constituting the 
fiini or the name of the firm under 
\vhicli it was carried on. Under these 
ci'-ciimstanccs it seems to be clear that 
Nandiappa Chettiar is the name of 
tho firm and that the guarantee letter 
extends to any account standing in the 
name of Nanchappa Chettiar. 

Tho next question is whether the 
guarantee letter extends to past liabi¬ 
lity under tho account wbi.di admit- 
tedly the bank had at tho date of the 
guaiantco headed N. Nanchappa 
Chebtdar in account; with the Imperial 
Bank^of India, Calicut,” as appears from 
Bx. 17. In this connexion it is neces¬ 
sary to refer to tlie letter of guarantee, 
Lx. A, which has been.found to have 
■GQ signed by the defendant with 
nowiedge of its contents. Ex A is 

dated 15th March 1923 and runs as 
follows : 


la oonsideration of an overdraft for a sun 
of not exceeding Rs. 10.000 only to be oponec 
by the Imperi,il Bank of India in favour o: 
N. Nanchappa Chettiar Krishnappa Chettiai 
made and delivered to N. Nanchappa 
Chettiar, Xrisbnappa Chettiar one on demand 
promissoiy note, dated 156h March 1923 foi 
a similar sum of Rs. lO.OOO which promissory 
note Ihe said Nanchappa Chettiar Krishnappa 
Chettiar has endorsed and delivered to you to 
be held by you as security for the repayment 
to you by N. Nanchappa Chettiar Krishnappa 
Chettiar of the amount of any advance of 
money which you have made or may make to 
N. Nanchappa Chettiar Krishnappa Chettiar or 
any balance of account whioh may now or 
hereafter be due by N. Nanchappa Chettiar 
Krishnappa Chettiar to you not exceeding the 

And I declare that it is 
intended that these presents shall be a conti¬ 
nuing security and guarantee by me for suoh 

advances or balances not exceeding the said 

may at any time be ©wing 
by N. Nanchappa Chettiar Krishnappa Chettiar 
to you unless and until the security and 
guarantee be revoked by me in writing, but any 
such revocation shall not affect any liability 
already incurred by me hereunder at the date 
of such revocation. And tho balance of the 
said account whioh I hereby guarantee and in 
respect of which the promissory note had been 
deposited with you as aforesaid shall be the 
balance outstanding and due at any time by 
N. Nanchappa Chettiar Krishnappa Cahttiar to 
you for advances made from time to time not¬ 
withstanding that the original or any subse- 
quent advance shall have been paid off and 

that the balance due at any particular date 
shall consist wholly or in part of suoh fresh 
advances or shall be the result of a serierof 


transactions. And I agree to pay you any such 
balance at any time when called upon to do so 
Ru.-l I als5 agree to pay you interest on daily 
bilancesjn the account of N. Nanchappl 
Obettiar Krishnappa Chettiar at your currant 
rate for the time being, and iu the event of the 
balance and interest hereinbefore referred to 
not being paid by N. Nanchappa Chettiar 
Krishnappa Chettiar on demand you shall be 
at liberty to give N. Nanchappa Chettiar 
Knshuappi Chettiar further time for payment 
without discharging me from my liability to 
you in respect thereof and you may at any 
time enforce payment of the said promissory 
note or recover the amount hereby secured 
Irom me." 

lb will bo geen from this letter that 
tha liability of the surety extends to 
the past and future transactioug. The 
words: 

the amount of any advance of money which 
you have made or may make to N. Nanohaapa 
Chettiar Krishnappa Chettiar or any balance 
of account which may now or hereafter be 
due by N. Nanchappa Chettiar, Krishnappa 
Chettiar" 

evidently contemplate past advances 

also. Further, the clause in the latter 

portion as regards liability: 

"I agree to pay you any suoh balance at any 
time when called upon to do so and I also 
agree to pay you interest on daily balances in 
the account of, etc.," 

shows that balances were contemplated. 

The defendant evidently must have 
been aware that this security was for 
past transactions also. He does not 
state that this particular clause was lof 
some reason not read out to him or not 
explained to him ; on the contrary Ws 
case is that he never signed it and the 
documents were never explained to him 
at all. We must therefore take .it oii 
the finding that the letter was signed 
by him and explained to him and tbit 
this clause must have been brought to 
bis notice. The probabilities also sap* 
port this view, because we find that on 
the date on which this promissory note 
was executed and Ex. A was given a 
sum of Rs. 7,000 was paid into the 
current account headed “N. Nanchappa 
Chettiar;” and whereas on that date the 
account showed a debit balance of^ 
Rs. 4,199-10-0, the payment of this 
Rs. 7,000 which was borrowed on this 
promissory note made a credit balance 
of Rs. 2,800-6-0. The probabilitios all 
point to the fact that the firm wanted 
to draw upon this current account when 
money was required and that this trans¬ 
action was merely intended to enable 
the firm to got a loan from the bank. 
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which could be utilized in paying sums 
into the current account and converting 
a debit balance of E.s. ■±,000 and odd into 
a credit balance of Rs. 2,800, to enable 
the firm to draw further cheques. On 
this point there can be little doubt that 
the defendant has not shown that he 
was not aware that ha was rendering 
himself liable for any past amount that 
may be due under the account. 

Then the question is: What amount 
was due ? In this connexion two things 
have to be considered. There were three 
promissory notes executed by one Govin- 
dan Nair, all bearing the same date, 23rd 
January 192±, but maturing on different 
dates. Ex. F, one^of them, is for Rs. 1,000, 
payable 70 days after date, executed in 
favour of N. Nanchappa Chettiar and 
it is signed by Govindan Nair, Nan- 
chappa Chettiar endorsed it in favour 
of the Bank. The endorsement is 
signed ** N. Nanchappa Chettiar by 
T. N. Krishnappa Chettiar” which we 
may say was the manner in which the 
promissory note for Rs. 10,000 was also 
endorsed suggesting that “N. Nanchappa 
Chettiar” was the name of the firm. 
The next note is Ex. P*! for Rs. 1,000 
payable 80 days after date. The third 
note, Ex. F-2, is for the same sum Rs. 
1,000 payable 90 days after date. Both 
of them have been similarly endorsed 
over to the bank. The bank on getting 
these promissory notes treated the 
amount as paid towards the loan ac¬ 
count and credited the firm with Rs. 
2935-14 (Rs. 2823-9 principal and Rs. 
112-5 interest) on 28th January 1924. 
These bills were presented for payment 
and dishonoured and they were noted 
for non-payment. When the bank was 
nob able to realize these moneys it 
debited the current account with this 
Rg. 3,000. The effect of this was to 
reduce the balance in the current ac¬ 
count proportionately and to swell the 
indebtedness of the firm. It is admit¬ 
ted that notices were sent to N. Nan¬ 
chappa Chettiar (Bxs. G-l G.2) in April 
1924 intimating that the bills have nob 
been paid and that his account has been 
debited with the value of the bills and 
requesting him to place the amount in 
cash to the credit of his account and 
send a cheque in confirmation. This 
was not done and the bank had to make 
the entries already referred bo. The 
bank also sent a notice to the defen¬ 


dant, Ex. I, oil 2nd April 1924 which 
runs as follows : 

“In tbo m.ittnr of tlio intorost; loan gcaniid 
to Mr. N. N.incbappa Chottiar on tho security 
of youc pro*u»^t^ for lis. 10,000 dafieO 156b 
Miicch 1023, I to advis3 that the obli- 
g^ats bavo not closed the aocoUQt ia spite of 
repeated ceiniaders. I therefore aow rjqucst 
you to make arraugomonts to close the account 
immediately, failing which I will ba forc3d to 
place the mi.ttor in the hands of my vikil,** 
The defendant's reply to is Ex, 4 


which is as follows : 

“ In reply to your registered letter, dated 
2ad April 1924, calling on mo to make arrange¬ 
ments to close the account of th^ interest loin 
granted to Mr. N. Nanohappi Chettiar on tho 
security of my pro’iiope for Rs. 10,OOJ dated 
15th March 1923, I ha?o tho honour to point 
out that I understand from Mr. N. Nanchappa 
Chettiar that he his already paid the bank to 
the above account a sum of over Rs. 8,000 and 
that the bxlvnce now outstanding is about 
Rs. 1,000. Will you kindly furnish me with 
a copy of the account showing tho various pay¬ 
ments that have been made by tho obligants to 
close the said account and oblige.’^ 

Then Che bank wrote Ex. 5 * i roply 


DQ 2Bbh April 1924 directing the .i jtdn- 
danb to call at the bank’s premises m 
sounexion with the interest loan-granted 
bo Mr. N. Nanchappa Chettiar on the 
security of his pro-note. The defendant 
wrote Ex. 6 on 5th May 1924 stating 
that it would not be possible for him 
bo go over to Calicut and asking for a 
copy of the accounts. Ex. 7 is the let¬ 
ter of the bank written on 9bh May 
1924 sending a statement of the account 
as it stood on 15th March 1924 for in¬ 
formation and pointing out that Rs, 
2,823-9-0 credited on 28bh January 1924 
represents the proceeds of the bills for 
Rs. 3,000 which were nob paid and were 
past due. In Ex. 3. the statement of 
account, the balance is given as Rs. 
2264-11-0 on 15th March 1924. Thereupon 
the defendant wrote Ex. 8 on 24bh May 
1924 disputing the correctness of the 
account and denying that the bank has 
any right bo claim from him any 
amount in respect of the three promis¬ 
sory notes. Than, on 97th May 1924. 
Ex. 9 wag written by the bank gtabing 

that the firm ... l 

“ia order to ‘redaoa their loan account 
balance discounted bills on 23th J,»nuary 1924 
for Rs. 3,000 drawn by P.Govindan Nair, which 
on due dates were not taken up. By non¬ 
payment of these bills the balance of the loan 
aosouut rdtnaias the same as it stood oa 23th 
January 1924, viz. Rs. 5,000.” 

The letter also requests him bo pay 
that amount with interest accruing. 
Then the defendant wrote Ex. 10 bo the 
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bank saving that ho could not comply 
witii their request to pay Es. 5,000 as 
the bank was not entitled to claim any 
sum in resi) 0 ct of these three promis¬ 
sory notes. Ex. 2 is the notice sent by 
tlio vakil on belialf of the bank. In this 
reference is made to the loan account 
and current account also and the 
amounts due thereunder and the letter 
of guarantee, and a claim is made for 
Ks. 10.000 with interest under the said 
guarantee. To this the reply is Ex. 11 
which runs as follows : 

‘ VVith referetjce to vour lesistered letter No. 
181 dated IGCh Juaa 1921, I have the honour 
to inform you thit I do not rememb*r to have 
executed ind given to the Imperial Bank any 
letter of guarantee as s'-atod therein. So I 
would ro^(i,..s6 you to favour mo with a copy 
of tb« sii I letter of guarantee on receipt of 
which I shall send a reply to the demand 
made on me by your letter.” 

Then the defendant again wrote Ex. 
15-D which runs as follows : 

‘I received your letter, dated 1st July 1924. 
You kuow that I denied the letter of guarantee 
which you showed me when I came to yonr 
house, and I am quite surprised at your letter 
which you have sent mo now which is quite 
contrary to it. I hereby inform you that your 
be held responsible for all the loss 
that I might incur for unnoessary litigation.” 

This letter shows that the defendant 
was shown the letter of guarantee and 
after having seen it he denied the exe¬ 
cution of the guarantee. 

The first question is whether in res¬ 
pect of these three promissory notes the 
bank was entitled to make an entry in 
the current account debiting the amount 
when the bills were dishonoured. There 
can be little doubt that these notes 
were endorsed over to the bank- in 
order that credit may be given in the 
account for the amount of the bills and 
the bank took them upon the expecta¬ 
tion that the money would be paid by 
Govindan Nair. When they were not 
paid the bank had a right to make the 
entries. It is not suggested that the 
bank treated them as complete dis¬ 
charge. The general presumption is 
that a promissory note given for reduc- 
log a liability only operates as a con¬ 
ditional discharge for the liability. We 
need only refer to Palaniappa GUtty v. 
Arunachalam Cketty (l). and the judg- 
ment of Bhashyam Ayyangar, J., in 

Chetty v. Palaniappa Chettiar 
UJ. As regards the right to re-ap pio. 

[1911] 1010. 118. 

(3) [1903J 26 Mad. 626=18 M. L. J, 262. 
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priate, it is clear in this case that no 
intimation was given to the surety of 
the first appropriation and therefore 
che bank, when they sent a letter 
through their vakil had a right to-re-ap. 
propriate the amount. This is clear 
from the decision in The Mecca (3)aiid 
Che'iganmull Sowcar v. Manicka Mvda. 
liar (4), when it was observed that sc 
long as notice had not been given as 
to the appropriation of any amount t(J 
any particular account, it is open to the 
creditor to alter it and make ro-appro- 
priatioD. If the defendant is liable, he 
is liable also for the amount of the pro¬ 
missory notes accepted as conditional 
payment by the bank and which were 
dishoDoured and on being dfshonoared 
corresponding debits were made by the 
bank in the account. 

Then the last question is as regards 
the guarantee not being enforceable 
owing to concealment offsets. In this 
counexioD reference is made to S. 143, 
Contract Act, which runs as follows: 

“Any guarantee which the creditor has ob¬ 
tained by means of keeping allenoe as to mate¬ 
rial circumstances is invalid,” 

It is argued that the material circum¬ 
stances in this case is that the fact that 
at the date of the guarantee letter Br. A 
about Es.. 5,000 was due by the firm 
already to the bank was not diselosedi 
and that on account of this non-dis¬ 
closure the contract of indemnity is not 
enforceable. It is not disputed that on 
the date of Ex. A the amount which 
was due by Nanchappa Chettiar under 
the current account was not mentwQ®^! 

and the question is whether such non- 

mention vitiates the contract of into 
nity. We have already given our reasons 
for holding that Ex. A the lettei 

guarantee covers past indebtedness also 
and that this fact was within the know¬ 
ledge of the defendant when he signed 
it. The evidence of the defendant who 
is the only witness examined on hie 
behalf does not touch any of the 
tions which were argued before ne- ^ 
his evidence he saiys that he executed 
Ex. B and that he also signed another 
and then he signed in Ex. C and tha 
P. W. 2 did not explain to him aoy 
cument. This has been disbelieved, 
refers to copies of letters Bxs, 4 to 6, 
and 11 and tha originals Exs. 15 

(3) [1897] A. 0. 286=66 L. J. P. 86=4S W.I 
667=76 L. T. 579. 

(4) A. I. B. 1926 Mad 792=-94 L 0. 88*. 
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He then says that N. Nanchappa Chet- 
tiar and Co., became insolvents and he 
and some others hied a petition for de* 
daring them insolvents, that he has 
mentioned in para. 3 of that petition 
the amount he was liable to pay to the 
bank for the firm which figure he got 
from a letter of the bank, that the other 
figure Bs. 2,823-9-0 mentioned in the 
petition was also taken from a letter of 
the bank and that if the bank had 
given the amount of both the accounts 
he would have mentioned the whole 
amount. This really does not touch any 
question of estoppel. There is therefore 
no statement of the defendant that if 
he had been informed of this already 
existing debt of Rs. 5,000 he would not 
have signed the letter of guarantee. We 
must therefore treat the case on the 
footing that there is a duty oast on tlie 
bank to disclose the past indebtedness 
under the current account of N. Nan¬ 
chappa Chettiar irrespective of the 
defendant's knowledge to presume that 
that duty not having been performed 
the guarantee is invalid. We do not 
think that the authorities cited by Mr, 
Menon lead to this conclusion. 

The balance of authority is that there 
lis a difference between fiduciary guaran¬ 
tees and guarantees by persons in favour 
of banks and that though in the former 
case there may be a duty to disclose all 
material facts there is no such duty in 
the case of a bank which takes a guar¬ 
antee from a person to disclose the in¬ 
debtedness of the person guaranteed at 
the date of the guarantee. In Hamilton 
V. Watson (5), it was held by the House 
of Lords that a surety is not of neces¬ 
sity entitled to receive without en¬ 
quiry, from the party to whom he is 
about bo bind himself, a full disclosure 
of all the circumstances of the 
dealings between the principal and 
the party and that if he wants to know 
any particular matter be must make it 
the subject of a distinct enquiry. The 
learned Judges who took part in this 
decision were the Lord Chancellor, 

Lord Brougham and Lord Campbell. In 

North British Insurance Co. v. Lloyd 

(6) it was held that the rule which pre¬ 
vails in assurai^ces upon ships and lines, 
that all material circumstances known 

(5) 18 01. & P.109. .r T t:. 

(6) 10 Ex. 523=3 0. L. R. 264=24 L. J. Ex. 

14=1 Jar. (N. S.) 45. 


bo Che assured must be disclosed, though 
Chbie bo no fraud in the concealment, does 
nut exceud to the case of guarantee and 
that in Che latter cases the concealment 
to vitiate the guarantee must bo frau¬ 
dulent. in Wjitlies V. Lahouchere (7) a 
similar view was taken. In that case 
Lord Chelmsford observes as follows: 

* i vvili cousi-icr tho question of concealment 
solely uyoa tbo footing of the duty of the defen¬ 
dants towards Che plaintifl as surety. I', must 
of course be oouceded that if the plaintiff bis 
applied to the banker?, and they had given 
him a false account of tho transactions bet¬ 
ween thorn and Mr. M. Gregor, the plaintiff 
Would be entitled to be relieved from his surety¬ 
ship. Eut not only was there no application 
to the dolaudants by tho pUintiff, but they 
never came into communication with each 
other directly or indirectly in tho transaction. 
Was there under these circumstances any legal 
or I would aid, auy moral obligation upon 
the bauKcrs, when chty learnt that the plain- 
tid w.is willing to bocome security to them for 
a lut^’O‘advance to M. Gregor, to search for 
him and warn him against the danger of such 
a «rei) oommuuicating the condition of hia 
old account, ih; s.cumy which they had taken 
and tho oircumst.moes oounocted with the 
paclUmentaty qu.vl.fication? Ni ca se which 
Ls been cited gots thi3 length or near it. 
Indeed tho oasj ot the North British Insurance 
Co. V. Lloyd (6), eXt'f'-'Ssly decides that the 
obligation of the creditor to communicate 
even material ciroumstances that are known to 
him is not eo-extensive with the rule which 
prevails in insurances upon ships and lines, 
and that unless the non-disclosure amounts to 
a fraud upon the surety, ho is not entitled to 

relief ” 

These cases have been considered in 
London General Omnibus Co. Limited v. 
Holloway (8,', where it was held that 
suretyship for the fidelity of a servant 
is distinct from a guarantee in respect 
of a banking account. In that case 
Farwell, L. J., observes: 

“Toete is a wide distinction between a case 
liketie present an! the cases which have been 
cited of guarantees for overdrafts given to 
bankers, such as Hamilton v. Watson (5), 
and iVythes V. Ijabouchere,{T), and he points 
out the diScience.” 

He further observes: 

“No surety asked to guarantee a banking ac¬ 
count is entitled to assume that the customer 
of the bank had not been in the habit of over¬ 
drawing; the proper preeumption in most 
instances Is that ho has been doing so, and 
wishes to do so again. That is a legitimate 
carrying on of business and that is what the 
surety is asked to guarautee.” 

Kennedy,L. J., observes: 

“On the other hand the case of the surety- 
ship or guarantee of a financial account, the 

(7) 8 D. G. A J. 593=5 Jur. 499=7 W.R. 271. 

(8) [1912] 2 K. B. 72=81 L. J. K. B. 603=106 
L. T, 502. 
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pr'vic ii> p:' .uni.try (k.iliu::? between the credi* 
tor m l t:b ''11 wbeso future liability the 
sri'i.tv invi-v pecure constitute only c::- 
trinsic ‘ iroiunp'.ence.’. They may le material 
('ucum-'m - s p’lcb as might aQcct the judg* 
mont of tL- p.rsoii who is asked to b' surety. 
l\,- t;;i' Inn; '.iige of Sir Frederick Pollorlc's 

i riii -iples of C^'iitrict, Stb Edition, p. 5G^, the 
. : .r is not Ik'UikI to volunteer information 

a- to tlic- gonr-ral credit of the d6i)tor or any- 
rhinfT ol'e which is not part of the transaction 
i'«-j!f to whicii the suretyship relate', and on 
this point there is no difference between law 
ami equity. The bank or other creditor cannot 
reasonably bo taken as affirming by mere 
sileuco respecting earlkr dealings,the financial 
al)ilitv of the p-rsoa whom the proposed surety 
is asked to puai-'fiteo.” 

Then the loarnol Judge quotes with 
approval a passage from Eowlatt J’s., 
work on Principal and Surety, p. 155. 
At. p. 151 the following passage occurs : 

guarantee will fail if the creditor misre* 
nresonb to the surety the state of accounts 
between the principal and himself. But a 
surety proposing to guarantee a banking ac¬ 
count should enquire whether there is any 
adverse balance already existing; he is not 
eutitljd to assume there is not.” 

So far as the Indian cases are con- 
cernod in Balakrishna V. N. Kirtikar v. 
The Bank of Bengal (9) Sir Charles 
Sargent C. J. and Bayley, J. took a 
similar view and held that the ex¬ 
pression 

"keeping silence’ in S. 143, Contract Act, clearly 
implies intentional concealment as distin¬ 
guished from mere non-disclosure and the with¬ 
holding must be fraudulent as necessarily is 
the case when a material circumstance is 
intentionally concealed." 

This case, so far as we are aware, has 
not been dissented from and is on a line 
with the English cases we have referred. 
It is contended by Mr. Menon that there 
is no difference between fidelity con¬ 
tracts and contracts of guarauWe in 
respect of banking accounts, that some 
eminent English Judges have dissented 
from the view that there should be any 
such difference and that in each case 
the question is whether there is evi¬ 
dence to go to the jury to say that the 
non-disclosures of the past liability 
which was existing at the date of the 
guarantee amounts to concealment of 
the material fact or not; and Lee v. 
Jones (10) is referred to. In that case 
there was a difference of opinion, Cromp¬ 
ton, J., Channell, J., Blackburn, J. and 
Shee, J., taking one view and Pol¬ 
lock, C. B., and Bramwell, B., taking an¬ 
other view. We may state that Black- 

(9) [1891] 15 Bom. 585. 

(10) [1864] 17 0. B. (N.S.) 482. 


burn, J., refers to the decision in 12 Cl. 
and F. in 107 and notes the distinction 
between the contracts referred to. 
He says ; 

" Now whether the handing the agreement 
by the plaintillto the defendant amounted to 
an inaccurate repreRentation or not, depends, as 
I think, on tho question whether in Booba 
transaction as that described in the agreement, 
it might or might not be naturally expected 
that the masters might have allowed a balance 
of this extent to accumulate, aod might have 
allovved the account to stand over unsettled for 
so long a time. In Eamillon v, Watson (5) 
(at p. 118), the transaction was a security fora 
banker’s cash account, and the decision of the 
House of Lords was that, in snob a case, it 
might be so naturally expected that tbs pro¬ 
posed principal bad already overdrawn bis 
account, that th?re was no evidence of a iiipre* 
sentatioQ that he had not. " 


Although Shea, J., took tbs view that 
there was no difference in principle 
between the contracts and that the 
question in the case was whether there 
was evidence for the jury to say that 
tho suppression was material. Pollock, 
0. B., and Bramwell, B., took the oppo¬ 
site view. Reference was also made by 
Mr. Menon to Bailton v. Jfflfiwu's (11) 
where the Judges were of opinion that 
undue concealment need not be wilful 
or intentional with a view to the ad¬ 
vantages the employers were thereby 

to gain, but it was sufficient if it ^as 

material. This case related to a fidelity 
contract. A party became surety m 

abend for the fidelity of a commissioo 

agent to his employers. The commis¬ 
sion agent was entrusted with the pro¬ 
perty of his employers. Theemployore 
discovered irregularities in^ 
accounts and put the bond in suit. I 
surety then instituted a suit on 

ground of concealment-by the employ® 

of material circumstances- Ib 
by the House of Lords that maro n 
communication of circumstances a 
ing the situation of the parties, ma eri 
for the surety to be acquainted w « 
and within the knowledge of the P 
obtaining a surety bond, is l.- 

eealment though not wilful or 
bional or with a view to any a^va^S 
to himself. We think that the balance 

of authority is clearly iu 
view that where a person stands anr ) 
for another as regards an adyan 
made by a bank, tho bank J® 
obligation to disclose any past 
ness existing at the date of the _ 


(11) 10 Cl. & F. 934. 
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of suretyship and that it is a matter on 
'^hich the person standing as surety 
has to inform himself. If, of course, he 
wanted information and the bank gave 
wrong information it might vitiate the 
■contract of suretyship. In the present 
case the defendant did not require any 
information as to the state of the ac¬ 
count between the firm and the bank on 
the date of the suretyship. There can 
therefore be no question of the guaran¬ 
tee being invalid because of the non¬ 
disclosure by the bank that about 
Rs. 5,000 was due. Further the defen¬ 
dant does nob plead this in his written 
statement as a ground; he does not state 
that if he had been aware of this fact 
he would not have become surety. Even 
assuming that in every case it is for the 
surety there is nothing in the evidence 
which would entitle the jury to bold 
that if the defendant had been told that 
Rs. 5,000 was due by the firm ho would 
nob have stood surety. We find that 
Rs. 7,000 went in discharge of the in¬ 
debtedness under the current account 
under which money was already due 
by the firm. 

As regards the question of estoppel it 
is difficult to see where estoppel comes 
in on the pleadings in the written state¬ 
ment. What is stated is that because 
the bank said in E:r. 3 that Rs. 2,000 
and odd was due the defendant put in a 
petition mentioning that figure to ad¬ 
judicate the principal debtors as insol¬ 
vents. It is not suggested that ho would 
not have done so if Rs. 10,000 had been 
claimed instead of Rs. 2,000; all that is 
stated is that he had to amend this peti¬ 
tion by stating the correct amount due, 
and this would involve some additional 
expenditure, however trifiiog it may be. 
The fact is that Ex. 2, the notice sent 
by the bank through their vakil giving 
full particulars is dated 16bh June 1924. 
The insolvency petition was filed on 
12bh June 1924. Admittedly until 18th 
September 1925 nothing was done as 
the Judge points out. The mere filing 
of the insolvency petition would not 
amount to proof or admission of-the 
amount due. That has to be proved id 
subsequent proceedings. It is not sug¬ 
gested that when the stage came, the 
defendant relying upon Ex. 3 minimized 
bis claim and got it admitted for a 
smaller sum, whereas, as a matter of 
fact, a larger sum was due. In these 
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circurc^^fVrtJcs'it is difficult to see how 
there c.ui he any estoppel by the defen¬ 
dant pubtlrig'htmself in a worse position 
owing bo the cqiiduct of the plainfciit. 

We do nob think that the decisijn of 
the Subordinate Judge can be supported 
on any of the ground!; stated by liim. 
The decree of the Subordinate Judge is 
set aside and in lieu thereof there will 
be a decree in favour of the plaintiff' for 
. Rs. 8,470-10-7 with interest at 6 per 
cent from the date of the I'laint to the 
date of payment with costs in tliis and 
the lower Court on the entire amount 
decreed. The Subordinate Judge’s de¬ 
cree allowing any costs bo the defendant 
will be set aside. 

The case having been set down for 
being spoken to this day, the Court 
made the following order : 

Credit will be given for the amounts 
already collected and no interest will 
run on the amounts collected. 

p.R.S./v.B. Appeal allowed. 

A. I, R. 1930 Madras 881 
Waller and Pandalai, JJ. 

{yeliapaUi) Sekhara Menon — Peti¬ 
tioner. 

V. 

{Karanath Kalati Manakhal) Nara¬ 
yanan and others —Respondents. 

Civil Misc. Petn. No, 1622 of 1929, 
Decided on 6th March 1920, from jndg- 
mont in Letters Patent Appeal No. 71 
of 1921, reported in A. I. B. 1929 Mad. 
344. 

Civil P. C. (1908), O. 22. Rr. 10 and 3— 
Suit for redeeming kanom by uralan mak¬ 
ing other urian, defendants—Death of one 
of them does not ipso facto abate such an 
appeal. 

The death or removal of one of the uralaus 
wbo baa been made a party defendant in a 
suit by one of the uralaos to redoem a kanom 
on behalf of a Malabar devaawcm does cot ipao 
facto abste the appeal or suit and spcoialjy 
more ao when euit of defendant merely Bup« 
ports the plaintifl'a caae ; 11 Mad. 191 ; 35 
1. 0 Hfi; A. I. R. 192t .Mad. 615: A. I. R. 1923 
Mad. 246 and A. I. R. 1923 Mad. C07, Ref. ; 
Mad. S. A. 291 0 / 1921; 34 Mad. 292; A. I. R. 
1922 Mad. 317 and A.J.R. 1924 Mad. 771. 
Dift. [P 882 0 2, P 883 C 2} 

P. Govinda Jf^non—for Petitioner. 

T. R. Ramachandra Ayyar - for Roa- 
pondents. 

Order .—This is a petition for review 
of judgment in a Letters Patent appeal 
based on ao alleged defect of pioceduro 
which occurred during the pendency of 
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ti)o ar-per-.l Kliich. it is said, invalidates 
tlic ju igment. 

T'le suit was brought in 1919 to re¬ 
deem a hauoio on behalf of a Malabar 

uGvaswom bv one out of the four 

* 

urahns, the other three being joined 
as deiondaiits 21 to 26. The other 
cloiendants were members of the ten¬ 
ant’s tarwad of which defendant 1 was 
the karnavan. The District Munsif gave 
a decree as prayed. The District Judge 
on appeal and Phillips, J., on second 
appeal held that the suit was barred 
by 0. 1, R. 9 by reason of the dismissal 
of a former suit brought for the same 
relief and dismissed the suit. The 
plaintiff preferred a Letters Patent 
appeal under Cl. 15, Letters Patent, 
and on 7tb December 1928 a Bench of 
this Court consisting of Devadoss and 
Waller, JJ., set aside the judgment of 
the first and second appellate Courts 
and remanded the appeal to the Dis¬ 
trict Judge to hear and determine it on 
the merits. We were informed at the 
hearing of this application that the 
District Judge has since heard the 
appeal and confirmed the decree award¬ 
ed to the plaintiff by the District 
Munsif. 

The petitioner is respondent 6 in the 
Letters Patent appeal, a junior member 
of the tenant’s tarwad. He now 
objects that on 21st May 1928, i. e., 
more than six months before the judg¬ 
ment, respondent 3 {defendant 24) had 
died, that the petitioner knew this 
only on 28th January 1929, that as 
the appellant took no steps to bring on 
record the legal representative of the 
deceased respondent 3 one of the four 
uralans, without whom the appeal could 
not proceed, the appeal abated or became 
incompetent before the judgment and 
that therefore the judgment in the appeal 
reversing the decisions of the lower 
appellate Courts was wrong. 

The petitioners advocate argues that 
as it is necessary in every suit brought 
on behalf of devaswom to have all 
the uralans as parties either as plain¬ 
tiffs or as defendants it follows that on 
the death of one of them in a pending 
-suit to which they have all been made 
parties, a necessary party is eliminated, 
and that unless the legal representative 
of the deceased, who was the next 
uraUn,^ is added in the time allowed, 
the suit or appeal, abates and its.con¬ 


tinuance becomes incompetent for want 
of necessary parties, that, thereafter, 
subject to the abatement being set 
aside, the only legal order possible is 
one of dismissal, and that if a judgment 
on the merits is passed in ignorance of 
the death, such judgment is of no effect 
or validity. When the judgment was 
pronounced no one was aware that 
respondent 3 bad died. The question 
. in such circumstances, is not whether 
in the first instance all the nralans, 
or trustees should have been impleaded 
which had been done,‘but whether the 
death or removal of one of several 
trustees or uralans who have been 
impleaded ipso facto makes the farther 
progress and decision on the merits o/j 
the suit or appeal .illegal 'till ^his SQO 
cessor has been impleaded. It is 
material that the objection is raised 
not by the devaswom or in its behalf 
by the uralans, but by its opponent 
who has been defeated on the merits. 

No decision exactly applicable was 
cited. But reliance was placed on an 
unreported deoision of Devadoss, J.i in 
ManiJckal Sankaran v. Rama 7arwr(l). 
In that case the death of one ^of the 
uralans being known before judgmont, 
an application to set aside the abate* 
ment and bring in the new uralans 
had been made but however was refnsed. 
Thereupon the learned Judge, while 
also basing his judgment on the merits, 
held that the appeal could not proMcd 
in the absence of all the uralans. 
Whether that opinion was right or noti 
that is not the case here. ^ . 

Similarly the case in Arayil 
Amma v. Sankaran Nambndripad (*i 
was one in which the death of th® 
uralan was known before the judS* 
ment and apparently there was no p®"** 
tion to set aside the abatement orbring 
in his successor. The decisions in Shw^ 
muga Moopanar v. Subbaraya 
n%r (3) and Kannan Kutty v. VeetU W 
are of no assistance to the petitioner. 

There is authority for the proposi* 
tion that in order that a decree 
bind a devaswom it is not necessary 
have all the trustees or uralans • 
parties provided that the litigation wa 
couduoted bana fide in the interests^ 

(1) Second Appeal No. 293 of 1921. 

(2) [1911] 84 Mad. 292= 6 I. C. 420. 

(8/ A. I. R. 1922 Mad. 817=701. 0. 64>- 
(41 A. I. R. 1924 Mad. 771=301.0. 139' 
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the devaswom by those uralans who 
were parties: Madhaoan v. Kesaoayi (5). 
The ground of this was explained and 
approved in Rangamma v. Narsimma 
Charyalu (6). The principle governing 
the representation in suits of mutts, 
temples, etc., by dharmakarthas, uralars 
or matathipathis is illustrated by 
other decisions of this Court. In 
Ratnam Pillai v. Nataraja (7) Nataraja 
Besikar who had no rights to a mutt 
brought a suit on its behalf purporting 
to do so as head of the mutt. Pending 
the suit he was declared by the Privy 
Council not entitled to the headship. 
On the death of Nataraja Desikar the 
person declared to be the rightful head 
applied to be impleaded, and it was held 
that the case really fell under 0. 22, 
R. 10, though the rule quoted was 0. 22, 
B. 3, and that the applicant should be 
allowed to continue the suit. The prin¬ 
ciple is that on the death or removal 
of an uralan impleaded as such in a 
suit, what takes place is devolution of 
the office and the person entitled to be 
impleaded in the suit is the successor 
to the office. This is not affected by 
the fact that the office is hereditary or 
belongs to a tarwad, which merely 
means that the office-holder must be 
sought among the heirs or tarwad of 
the deceased. 

That this is the correct view was 
indicated in Sivakasi Visicanathswami 
Devasthanam v. Koodalinga Nadan (8). 
There one of two trustees who were 
parties to an appeal on behalf of a 
devasthanam had died and the other 
had resigned and his resignation had 
'been accepted and two other per¬ 
sons had been appointed trustees by 
the temple committee but had not 
taken charge of their office. In this 
state of affairs the appeal was heard 
and decided without bringing on record 
the new trustees. The contention raised 
in the High Court by the new trustees, 
that the decision in the lower appel 
late Court was incompetent was nega¬ 
tived on the ground that the new trus¬ 
tees had not taken charge of their 
office on the date of the judgment in 
iihe Court below. But Sriniyasa Iyen¬ 
gar, J., also said th at the'case fell really 

ifi) (1886] It Mad. 191. 

& [1916] 851. 0. 116. 

t7) A. I. R. 1994 Mad. 615=84 I. 0. 200. 

(8) A. I. B. 1«8 >f*d. 246=103 I. 0. 401. 


under 0. 22, R. 10, and that the policy 
of the Code is that if the proceeding 
originally instituted is right aud proper 
any decision obtained theroin is bind¬ 
ing on all persons on whom the interest 
or right may devolve under that rule 
pending tho disposal of the proceeding. 
Similarly, in Xttunin Panikar V. Nara^ 
yana Bharthikal (9), which was a case 
of a mutt, it was held that a trustee 
who files an action which is properly 
framed and constituted at the time of 
its institution does not cease to be en¬ 
titled to maintain and continue the 
suit merely because of his removal from 
office during the pendency of the suit. 
It was pointed out that the expression 
“by leave of the Court”»in 0. 22, B. 10, 
indicates that it was optional on the 
part of the assignee to apply and it is 
also in the discretion of the Court to 
allow him to do so or not. If this is so 
in tho case of a plaintiff uralan it is 
a fortiori so in the case of a pro forma 
defeudant like the deceased, respon¬ 
dent 3, who by his written statement 
merely supported the plaintiff's claim! 
and whose death at the time of the' 
judgment was not known to anyone. 

In this view the petition, so far as it 
is based on the idea that there was any 
abatement in the proper sense of tho 
term, is misconceived. In addition, we 
are satisfied, that the devaswom was 
substantially and sufficiently repre¬ 
sented in this Letters Patent appeal 
even after the death of respondent 3, 
and that the decision given after con¬ 
test between the devaswom and the 
petitioner’s tarwad is biudingupon both 
and is not liable to be questioned for 
failure to implead the successor,of 
respondent 3. The petition is dismissed 
with costs. 

P.R.S./v.B- Petition dismUsed, 

A. I. R. 1923 Mad. 607^0J I. 0. 789. 
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Beasley, C. J.. ANDCaRGENVEN, J. 

{Vatrapu) Subbarao and others —Plain¬ 
tiffs—Appellants. 

v, 

{Pamireddi) Mahalakshmamma and 
others —Defendants—Respondents. 

Appeal No. 116 of 1928, Decided on 
27th Match'1930, from decree of Bub- 
Judge, Masulipatam, D/- 19th December 
1927. 
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(a) Acl (1908), S«. 17 (b) and 

49—Par'iitioii document headed as “parti¬ 
culars of immovable properties falling to 
one mcnibor's share in division of family 
properties' - Document signed by both 
members and duly attested but not regis¬ 
tered— Docu nent held required to be regis¬ 
tered and so not admissible so far as it was 
evidence of transaction affecting immovable 
property —But it could be used as evidence 
of division of status. 

rho ijurshion whether a document is a deed 
of pirtitioQ or a mere memorandum of parti¬ 
tion is a pure questiuii of fact to be decided on 
perusal of tho actual docunient. A partition 
documout which \7as described as “share list" 
WHS headed as ’‘piirticulars of the immovable 
properties wiiicli f.ill'’ to the share of a member 
ill the divisions of family properties. The item 
then c-numf rated the sjvcril properties falling 
to the ftliiire of the member. It was signed by 
both the merahors hetweeii whom the propertieo 
were divided and w.iS duly attested but was not 
registered. 

Jlti'i-. that tlie document could not be said 
to he meiely the mii-.utcs of a previous oral 
agicc-ment to divide. It was a document such 
as is described in S. 17(b), Begistration Act, 
and so, being unregistered, was to be excluded 
in so far as it was evidence of a transaction 
affecting immovable property. 

. • Held further: that although inadmissible to 
<provo partition it could be used in evidence as 
ovidenceof a divisonin status, for a partition 
I deed otherwise inadmissible, may be received 
,in evidence of a division of status^: 32 I. C. 486 
i(F.7?.); A. I. R. 1025 Mnd. 1097; 31 1. C. 615; 
'a. I. R. 1023 Mad. 207: A. I. R. 1926 Mad. 
m and A.I.R. 1928 Mad. 1113, Rel. ou; A.I.B. 
1922 P. C. 266, E.rpl ; A. I. R. 1916 P.-C. 104; 
Ref. {Other cases considered). [P 888 C 1] 

(b) Evidence Act (1872), S. 91 — Fact of 
partition may be proved by oral evidence 
jalthougb deed embodying terms of parti¬ 
tion cannot be proved for want of regis' 
tration. 

The fact cf partition may be proved by oral 
evidence, although the deed embodying the 
terms of parUtion cannot bo proved for want 
of registration, for 8. 91 does not preclude 
proof by parol evidence of a fact which is not a 
term of the document: 41 Bom. 466 and A.I.R 
1926 Mad. 402, Foil. [P 893 0 1] 

\c) Hindu Law—Adoption—Fatber-in-Iaw 
after taking illatom sou-in-law, alienating 
property—It lies heavily upon son-in-law to 
show that by specific customary law he has 
preferential right to rights of father-in- 
law's alienee. 

The practice of illatom is a departure from 
ordinary Hindu law, and accordingly it lies 
upon the party claiming by virtue of the statute 
to override the provisions of that law- to sub¬ 
stantiate his claim. This cannot in general be 
done, as, for instance, can be done in a case of 
adoptiou, by appeal to settled rules of law be¬ 
cause the practice of illatom being oflateoo- 
ourrence and confined • to certain ea'stes, has 
never become crystallized into fixed rudes of law 
by a long course of judicial decisions.. Where 
tbeieiore, a father-in-law takes a'so^-in-law 
in illatom, and subsequently alienates some of 
his property, it lies heavily upon the illatom' 


son-in-law to show that by specific oustomt 
ary law overriding the general Hindu hw, he 
has a preferential right to the rights of father- 
in-law’s alienees: i-Mad. 272; 21 iffld. 266- 9 
Mad. 114; A I.-R. 1927 Mad. 708; 7 M. H. C.’ R 
25 and A. S. No. 206 of 1912, Rel. on. 

[P 894 0.1, 2 ; P 895 C 2) 

. Advocate-General C. H. Raghava.- 
Rao —for Appellants. 

S. Varadachariar and V. Goviniam- 
jachariar—iot Respondents. 

Beasley, C. J.—Plaintiffs 2 to 7 ^are- 
the appellants. Plaintiff 1 died after 
the suit was filed. Defendant 1 is the 
wife of Sambayya, the deceased brother 
of plaintiff l.and defendant 2 is the 
son-in-law of Sambayya having marriei 
Suramma, his fourth daughter. Plain¬ 
tiff *1 and Sambayya were former/y. 
members of an undivided Hinds family 
in possession of large properties. It is 
alleged in the plaint that SamhayyA' 
managed the family property and that 
he died an i undivided member of the 
family on 24th November 1925. Ha 
was at the time of his death the Villaga 
Munsif of Dokiparru. One of the ques¬ 
tions to be decided in this appeal is- 
whether plaintiff 1 and Sambayya beosma 
divided or nob. Neither plaintiff 1 nor- 
Sambayya bad any male issne. They 
had only daughters.-^: It is alleged in- 
the plaint that after the death ot 
Sambayya -the. entire property 
joint family devolved upon plaintiff 1 
by right of survivorship. It is 
that defendants 1 *’and 2 neverthewss 
took possession.of the joint family pro¬ 
perty and a decree is sought establishing, 
the right of plaintiffs 2 to 7 and defen¬ 
dant 3 bo enjoy the property set ontm- 
Sch. A and a permanent injunction 
claimed restraining defendants l.sod 
from causing obstruotion to the enjoy¬ 
ment of plaintiffs 2 to 7 and defendsoj 
in this property and other relio®> 
The plaintiffs therefore base their olai® 
on a right to enjoy the .undivided py* 
perty of plaintiff 1 and Sambayya* ^ 
meet this case the defendants 
the plea that Eamayya (plaintiff D „ 
Sambayya were dividei members ao • 
that the’share of Sambayya did ?• 

to plaintiff after^is dsAtb by ngbt 
surviorship.' It IS alleged l»bata par • 
tion was effected in November 1924 e 


fttid that 


ween Sambayya and Ramayya 
share lists showing division of the p 
parties were prepared at Bunder on 

November 1924, and io psr.a. 0 o ¥ 
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•wntben statemenbthe items which fell to 
the share of Sambayya are set out. At 
this time Sambayya was very ill and ha 
died on 24bh November 1925, Before 
be died it is alleged that he mads a will 
at Bunder disposing of the property 
which fell to his share in the partition. 
The date of this alleged will is 26th 
February 1925. Under the terms of.this 
document, Es. 7,15 acres of land passed 
to his daughters, 12 acres under a codicil 
of the same date to defendant 2, some 
5 acres of land and godowns bo a temple 
and the residue to one Koti Eeddi who 
was the son of defendant 2 and whom, 
it is alleged by the defendants, Sambayya 
adopted. Sambayya’s second daughter, 
Sowbhagyam who was a widow living 
in Sambayya’s house was nob,provided 
for in the will. In Ex. 7 Koti Reddi is 
described as the adopted son of Sambayya 
and it is also stated in it that Sambayya 
had given authority to defendant 2 
the natural father of Koti Reddi, to act 
as guardian of Koti Reddi and to act as 
Village Munaif during his minority and 
to manage all his properties. The rice 
.mill at Gudlavalleru which in the will 
is stated by Sambayya to be his self- 
acquired property was bequeathed to 
Koti Reddi. This alleged will, I des- 
cribe it as an alleged will because it is 
the plaintiffs’ case that it is a spurious 
document, was attested by four wit¬ 
nesses, namely, Divi Rangaoharyulu, a 
doctor who was attending on Sambayya, 
Pamireddi Ramayya plaintiff 1, Kora- 
paty Venkatakrishnayya (D. W. 4)and 
another witness whose signature is 
illegible but who was examined as 

D. W. 6, . 

It is not disputed by the plaintiffs 
that the signature of plaintiff 1 is his 
but it is alleged that he was an un¬ 
educated man and under the influence at 
this time of defendant 2 and that be 
either signed the document being un¬ 
aware of its contents or the document 
was written on blank paper which bore 
the signature of plaintiff 1. lb will bo 
seen therefore that the respondents’ case 
is that Sambayya having effected a par¬ 
tition with Ramayya disposed of by will 
iihe share which fell to him by reason 
-of the partition and that therefore the 
jilainbiffs have no right to any of the 
property of Sambayya so disposed of; 
and a matter of considerable importance 

"to be considered here is whether the 

\ 


allegation by the defendants that defen¬ 
dant 2*3 son Koti Reddi was adopted by 
Sambayya is true or false. It should be 
mentioned that defendant 2’3 son Koti 
Reddi died on Ist January 1926. Nob 
however content with setting up a de¬ 
fence claiming Sambayya’s property, a 
claim for Ramayya's property is also 
made by reason of an alleged relation¬ 
ship of illatom son-in-law to Ramayya. 
Defendant 2, it will be remembered, 
married Sambayya's fourth daughter. 
He was therefore a son-in-law of Samb¬ 
ayya bub notwithstanding this it is the 
case of defendants I and 2 that Ramayya 
who had no unmarried daughters and 
no male issue brought up Surammal and 
gave her in marriage to defendant 2, 
In the written statement of defendants 

1 and 2 it is stated that Sambayya and 
Ramayya effected an arrangement to 
the effect that Ramayya should take 
Surammal as his foster daughter and 
she should be given in marriage to his 
sister's son defendant 2, that the latter 
should have a joiub right to the property 
of Ramayya and that after the death of 
Ramayya the entire property forming 
the share of Ramayya should pass to 
him. This illatom relationship and the 
rights attaching thereto are denied by 
the plaintiffs. It is also alleged by the 
defence and this is admitted by the 
plaintiffs that whilst the suit was pend¬ 
ing Ramayya plaintiff 1 disposed of the 
bulk of the plaint properties having by 
means of a dbakal deed disposed of im¬ 
movable properties worth Rs, 50,000 
and under another dhakal deed proper¬ 
ties worth Rs. 8,000. Ramayya died in 

July 1926, 

Several points of great importance 
and difficulty arise in this appeal. They 
are; (1) Did Ramayya and Sambayya be- 
come divided before tlie death of the 
latter? (2) Is the will Ex. 7 and its codicil 
genuine? (3) Was Koti Reddi the adop¬ 
ted son of Sambayya? (4) Was defendant 

2 the illatom son-in-law of Ramayya? 
(5) If he was, to what share of Ramayya’s 
property is he entitled? and (6) Was the 
rice mill in Gudlavalleru the self-ac¬ 
quired property of Sambayya? In con¬ 
sidering the before-mentioned matters 
several difficult questions of fact and 
law present themselves. 

In dealing with the first question 
what we have to consider is whether 
what is described by the defendants aa 
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a “share list,” cau bo properly given that; 
desoript.ion and whether ifc is a deed 
eiTccting a partition as is alleged by the 
doleudai'ts. Tljis question is a most im¬ 
portant one beeause that document is 
an iiiUTgisterod one. If it is a docu¬ 
ment whicii under the Registration Act 
is lequirod to be registered, then the 
<|iiestion arises whether it can be re¬ 
ferred to in evidence in order to prove 
that there was a partition or division in 
status as between Sambayya and Ram- 
ayya, or whether it can be disregarded 
altogether and parol evidence admitted 
to prove a division in status or a parti¬ 
tion. First of all, does this document 
require registration? Under S. 17(b), 
Registration Act (1C of 1903), amongst 
other documents required to be regis¬ 
tered are non-testamentary instruments 
which purport or operate to create, de¬ 
clare, assign, limit or extinguish, whe¬ 
ther in piessnt or in future, any right, 
title or interest whether vested or con¬ 
tingent of the value of one hundred 
rupees and upwards, to or in immovable 
property. If Ex. 8 is a document of this 
description, then under S. 49 of the 
same Act it shall not aflect any immov¬ 
able property comprised in it or be re¬ 
ceived as evidence of any transaction 
affecting such property unless it has 
been registered. Therefore the first 
thing to bo considered is whether this 
is a document such as is described in 
S. 17 (b), Registration Act. Bi. 8 is 
headed: 

PdEbioulars of the immovable properties 
whioh fell to the share of Pamireddi Sam¬ 
bayya ia the division of the family properties 
effected on 9bh November 1924, between the 
of Pamireddi Lakahmanna (1) Sambayya 
and (2) Pamireddi Ramanna’s adopted son 
Ramayya, residents of Dokiparru village.” 

Then follow the survey numbers of 
the properties, their situation and their 
rough extent. This document was signed 
by both Sambayya and Ramayya. The 
writer of the document is stated to be 
Burra Ramayya (D. W. 3) and there are 
the signatures of two attesting witnesses, 
Nagbabushanam who was not called as 
a witness in the Court below and Seeta- 
ramaswami (D. W. 7). For the plain¬ 
tiffs it is contended that this document 
operates to create an interest in the im¬ 
movable property described in it and by 
the defence it is contended that it is 
more than a memorandum of a 
division of properties previously agreed 
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upon. A wealth of authority upon this 

question has been presented to us iu. 
the course of the argument by both 
sides. Amongst the oases to which we 
were referred are the following: Pothi 
Naicken v. Naganna Naiclcen (1). There 
the document in question read as 
follows: 

“As we have, in the presence of the under¬ 
mentioned panchayatdars, divided into equal 
moieties the cash, moveables and immovables 
Court decrees etc. of whioh we are now ptw- 
sessed, valired at Rs. 60,000 our connexion 
shall hereafter be only by relationship but we 
shall have no monetary connexion in respect of 
these properties.” 

It was there held by Sir John Wallis, 
C. .1., Sadasiva Ayyar and Seshagirl 
Ayyar, JJ. constituting a Full Bench 
that the document had the effect of 
causing immovable properties hereto¬ 
fore held by the coparcener as joint 
tenants thenceforward to be held by 
them as tenants in common andassooh 
without registration, could not affect 
immovable property. In my view the 
document in question did not create 
much difficulty on the face of it. It 
did more clearly appear to he a doco- 
ment effecting partition than otherwise. 
The question whether a docoment is a 
deed of partition or a mere memo¬ 
randum of partition is a pure question 
of fact to be decided on a perusal.of the 
actual document. This was the opinion 
of Jackson, J., in Veerappan v. Mplai 
U day an (2), and also of Spencer, J.t 
Ayyakutti Mankondan v. Periasvxiini- 
Koundan (3). In the former case, after 
an award directing a partition was passed' 
by panchayatdars, a list was drawa 
up which contained the shares givtnto 
the different members and was* sigDod. 
by them and attested by witnesses. 

Jackson, J., held that the doonmsnt 
was a deed of partition declaring an 
interest in the immovable property 
mentioned therein, and, if nnregistered, 
was inadmissible in evidence respeotiog 
any transaction affecting such property. 
Jackson, J., however thinks that at the 
most it will be evidence of an intention 
to divide and receivable in evidence as 
proof of such intention. The latter 
opinion deals with the question as to 
admissibility and the former as to whe¬ 
ther it purports to create an interest in 
immovable property. In Sarastoatam^^ - 

(1) [1916] 32 I.O. 486 (F.B.). 

(3) A. I. R. 1926 Mad. 1097=87 I. a 385. 

(8) [1916] 311. 0. 615, , . .V 
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V. Paddayya (14), the document was 
described as a “ list of shares of divi¬ 
sion. ” Lands were divided in it and 
then the residential house, and it con¬ 
tained the statement: 

“ Both of us have agreed to the said shares 
and effeot settlemeat without any dispute 
whatever." 

Venkatasubba Rao, J., was of the 
opinion that this document afforded 
clear evidence of conduct from which 
an intention to divide on the part of 
the executants was deducible, but that 
all the coparceners nob being parties to 
the document it did not affect an im¬ 
mediate division in status. With this 
opinion Spencer, J., agreed. On p. 349 
be states: 

“ Oq the satud priucipls I think that docu¬ 
ments which are instruments of partition, as 
defined in S. 2 (15). Stamp Act, that is, instru¬ 
ments whereby co-owners of any property divide 
or agree to divide such property in severalty, 
ate required by S. 17 , Registration* Act, to be 
registered when the property to be divided is 
immovable property over Rs. 100 in value and 
if they are not so registered they cannot by 
leasoQ of S. 49 be admitted as evidence of the 
trauBaotton they purport to efiect; but they 
may be used for the collateral purpose of prov¬ 
ing division of status among the patties to the 
documents. When so used they do not 
" afieot ” immovable property nor is the 
division of status a “ transaction affecting 
immovable property " iu the sense intended 
by the Aot to be given to the word “ aflect. ” 
Doouments that do not fall under the above 
description are not required to be registered at 
all and are - admissible in evidence without 
registration. ” 

The observations of Spencer, J., are 
useful in our consideration of the ques¬ 
tion whether and for what purposes a 
document, inadmissible under S. 49, 
Registration Act, by reason of want 
of registration, may yet be used in evi¬ 
dence, In Oopayyd v. Kristndyyd (5) 
it was held by Krishnan andVeckata- 
subba Bao, JJ., that if the parties had 
treated the "share list'’ as final it would 
be inadmissible in evidence without 
registration and that an oral agreement 
as to partition could be proved, and if 
proved the written deed could be trea¬ 
ted as the minutes of agreement 
between the parties and not as a com¬ 
pleted partition deed and even though 
unregistered, could under these circum¬ 
stances be admitted in evidence to 
prove the terms agreed to. I n Jame s 

(4) A.I. R. 1933 Mil. 297=71 1.0.274 = 

46 Mad. 849. ^ 

(6) A. I. R. 1933 Mad. 160=69 I. 0. 562. 


B. B. Shiiuier v. B. H. Skinner (G) it 
was hold that an agreoment for the sale 
of immovable property is a transaction 
affecting the property within the mean¬ 
ing of S. 17, Registration Act, inasmuch 
as, if carried out, it will bring about a 
change of ownership and that to allow 
a document Which does itself create 
such an interest to be used as the 
foundation of a suit for specilic per¬ 
formance appeared to bo little more 
that an evasion of the Act. This case 
was strongly relied upon by the learned 
Advocate-General in support of bis 
argument, but when the agreement for 
sale is examined it will be seen that it, 
on the face of it, affected the property. 
In it Cl. 8 reads as follows: 

'* The siid vendor confirms this to be a, 
complete and conclusive sale binding on the 
said vendor and on all his heirs or assgina, 

etc., in favour of the said vendee.and if 

the vendee should ever consider it necessary 

to execute a registered sale deed.vendor 

or his heirs, assigns, etc., will always be 
ready to execute and register the same at the 
expense of the vendee. ” 

It will be seen that this clearly pur¬ 
ports to transfer the vendor’s interest 
in immovable property. In 
muthu Ibadan v. Veilukanda Nadathi (7), 
Odgers and Hughes, JJ., held that a 
partition list containing a list of the 
properties which fell to each sharer on 
a partition did not require registra¬ 
tion even though signed by all the co¬ 
sharers and attested when it contained 
no words which could be construed as 
creating a partition of status. In thig 
case Gopayya v. Kristnayya (5) was 
followed. This decision strongly sup¬ 
ports the contention of Mr. Varadachari 
on behalf of the respondents, that the 
document is not one required to be re¬ 
gistered. In Referred Case No. 5 of 
1883 a reference under S. 49, Stamp 
Act (8) it was held by a Full Bench of 

this Court that a document signed by 

the members of a Hindu family and at¬ 
tested by witnesses, which purported to 
be an account or list of the share of 
one member of the family in the family 
property, and in which it was received 
that the parents of the family were bo 
enjoy certain lands, and that the out¬ 
standing debts should be divided at a 
future date, was nob liable to stamp 

" (6) A. I. R. 1929 P. C. 269=119 I. 0. 093= 
56 1. A. 363=51 All. 771 (P. C.). 

(7) A. I. B. 1924 Mad. 542=79 I. C. 2. 

(8 (18941 7 Mad. 385 (P. B.). 
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duty :*s a partition deed. Id Rama- 
sira-'ii Anyar v. Tliirupathi Naik (9), 
a ca^io raiiod upon by the learned Advo- 
cato-Gaiiaral on behalf of the appel¬ 
lants, it was stated that the criterion for 
purposes of registration is what is 
expressed on the face of the document, 
not Wiiab incidents may be annexed by 
custom to a grant of the kind. This 
case was relied upon by the appellants 
because it was there held that tue docu- 
ment must 'be taken to be an agree¬ 
ment to lease, and in consequence 
subject to the provisions of the Regis¬ 
tration Act as if it were a lease. 

On a consideration of these cases I 
jhavo come to the conclusion, although 

nob without some hesitation, that this 
docuroont cannot be said to be merely 

the minutes of a previous oral agree¬ 
ment to divide. The fact that it is of 
fche same date as the alleged oral 
agreement to divide is of importance 
but It does not necessarily follow that 
the proper conclusion to be drawn 
irom that is that it is an agreement to 
partition and I am not basing my con¬ 
clusion merely upon that fact because 
it seems to me that the document be¬ 
ing signed and the other document (not 
produced) which is its counterpart 
also being signed indicate that it was 
intended that this document and the 
other should be the evidence of the 
paitition. It must be borne in mind 
that no partition deed is effected with¬ 
out some previous discussion of its 
terras and it is not rendered any the 
less a partition deed on that account 

this case is not very 
dissimilar to Gnanamutku Nadan v. 
Veilukanda Nadatki (7), for the rea- 
jsons already given, Ex. 8, in my view, 
jrequired to be registered and not hav* 
ing been so it is not admissible in evi¬ 
dence for the purpose required. But 
jsven though inadmissible in evidence 
jto prove a partition, I am of the view 
that it could be used in evidence not 
for what it contains but as evidence 
of a division in status. As Jackson, J,, 
Med in Veerappan v. Mylai Udayan 
(2) it would be evidence of an intention 
to divide, and as Spencer, J.«8tafced in 
Saraswatamma v. Paddayya (4) being 
unregistered it could be used to prove 
a division in status. In Bamu Chetty 

(9) [1904] 27 Mad. 43. 
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V. Panchamma (10) it was held by 
Kumaraswami Sastri and Venkatasubba 
Rao, JJ. that a division of status can 
be proved even if the deed of partition 
is inadmissible in evidence for: want 
of registration and that an unregis- 
tered document may be used to deter, 
mine the nature of the possession held 
by a party and that where a deed of 
partition is inadmissible in evidence 
for want of registration the terms of 
the partition cannot be proved except 
by the document itself but if it is an- 
necessary to decide the terms of parti¬ 
tion it is open to a Court to infer from 
the conduct and dealings of the parties 
that there was a division in status. 

On p. 1029, Kumaraswami Sastri, J. 

states as follows : 

' So far as tbo divisloa of statas it oon* 
cerned, a recent decision of the Privy Oonn* 
oil i n ftajanjaw Ayyar v. Bajangm Ayyar 
(11). is clear to the effect that a division of 
status can be proved even thongh the doon- 
ment has not been registered. It has also 
been held by their Lordships of the Privy 
Gounoil that an unregistered doonment may 
be used to determine the nature of the pos* 
seseion held by a party. The Subordinate 
Judge has not relied upon any uaregiitered 
partition deed, For the purpose of oomlng 
to the oonclusioo ho has arrived at, he takes 
the conduct of the parties into consideration 
and oomes to 'the oonolosion that not only 
has the division of status been proved but all 
that the properties have been enjoyed by the 
defendant’s husband in his own right. I do 
not see why the evidence as regards the ooa* 
duct of the parties in their dealings with 
each other and with regard to speoifio Items 
of property should not, coupled with the 
finding of a division of status, be need and 
relied upon to show that certain properties 
which the plaintiff claimed are not in wrong* 
fal possession of the defendant but belonpd 
to the defendant’s husband. I do not thlM 
that on the faots of the case S. 92, BSvIdw* 
Act is necessary to be invoked by any of the 
parties. The plaintiff comes Into Court anc 
says that ho is the absolute owner of the 9^' 
perty, bsoause he is member of an ondivioea 
family. ** 

I may pause here and say that 
is what the plaintiffs in this stiit bas® 
their claim upon. , . 

“ The defendant says that her husband we 
not a member of an undivided family* tha^ 
he was divided in status, and that he e® 
joyed certain properties separately a® 
divided member of the family, ” 
that is what defendants 1 and 2 say R* 
this salt : .. 

“ this is not a oase when a claim is jna 
by the defendant to any property Qj —-« 

(10) A. I. R. 1926 Mad. 402=92 I, 0. 

(U) A. I. R. 1922 P. 0. 266=69 L 0. 123-'^ 
I. A. 134=46 Mad, 373 (P. 0.). 
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^^lldgatioa it came to bet by virtue of 
a deed of partitioa which is UDregisterod and 
•so inoperative. The plaintifi^s claim as a 
member of a joint family oould not be sue- 
'tained. ** 

Although the correctness of Kumara- 
swami Sastri, J.’s, opinion instating the 
effect of the decision in Bajangam 
Ayyar y. Bajangam .hjijar (ll)' has 
been questioned, his judgment in other 
respects is a very strong one in support 
of the respondents’ contention here. 
Another case relied upon by the res¬ 
pondents is Chhotalal.Aditram v. Bai 
\Mahalcore (12), There it was held that 
the fact of partition may be proved by 
oral evidence although the deed em¬ 
bodying the terms of partition cannot 
|b 0 proved for want of registration. In 
,bhe course of the judgment para. 405 
of Taylor on Evidence (Edn. 10} was 
quoted. It is as follows : 

“The fact of the cxiBtftHco of a pirticular 
relationship may be shown by parol evidence 
though the terms which govern such relation¬ 
ship appear to be in writing .... The fact of 
partnership m»y be pro7od by panl evi* 
denoe of the aotj of the'parties without pro¬ 
ducing the deed. “ 

In Ahobilachariar v. Tulasi Animal, 
A. /, B. 1927 Mad. 830 Ramesam, J. 
took the same view. In Suhramaniya 
Ayyar v. Savitri Ammal (13) Sanlra- 
ran Nair, J. held that a partition deed 
not registered is admissible in evidence 
to prove the status of the members but 
is inadmissible in evidence to prove the 
transaction so far as it affects im¬ 
movable properties and Pinhay, J. held 
that such ajparbition deed cannot affect 
Any immoveable property comprised 
therein nor be received in evidence of 
any transaction affecting such property 
but is admissible to prove the fact of a 
partition having been effected. In 
Sikhamani Pandithar v. Ammani Am¬ 
mal (14) Spencer and Phillips, JJ., held 
that a document which effects a parti¬ 
tion by itself where there has been no 
prior partition is not admissible in evi¬ 
dence to prove a unilateral declaration 
or division in status but if sneh declara¬ 
tion has taken place prior to the docu¬ 
ment it can be received as evidence of 
that division in status. There is no 
doubt now that an unequivocal declara¬ 
tion by a member of an undivided 
iamily of his intention to be divided in 


(19) 1 
<19) 1 

[1917] 

1 41 Bom. 466=40 I. C. 83. 

[1909* 

1 31. 0. 321. 

<H) 1 

[J917] 

1 401. C. 36. 


status is sullicient to effect a partition 
and in Oirja Bai v. Sadashiv Dhundi- 
raj (15) it was held that a letter by a 
member of .a Hindu family indicating 
his intention to separate himself and 
enjoy his share in severalty coupled 
with a suit for partition was as 
unequivocal and clearly expressed an 
intention as could be made and that 
it amounted to a separation with all 
its legal consequences. The case re¬ 
ferred to by Kumaraswami Sastri, J., in 
Bamu Chetty y. Pajichammal {iO}, viz. 
Bajangam Ayyar v. Bajangam Ayyar 
(ll), and his opinion as to the effect 
of this judgment, has been doubted as 
before stated, and in my view it does 
no more than to decide that the docu¬ 
ment in that case not being a document 
by itself creating, assigning, limiting 
or extinguishing any right or interest 
in immovable property and not there¬ 
fore requiring registration was admis¬ 
sible in evidence so far as it went. It 
did not decide that a document which 
did require to bo registered could yet 
be used in evidence to prove a division 
in status although cases since that 
time, namely Gnanamiiihu Nadan v. 
Veilukandda Nadathi {7), Bamu Chetty 
V. Panchammal (10) and Mahalaksh¬ 
mamma V. Suryanarayana (16) have 
clearly laid down that a document re¬ 
quired to be registered as effecting a 
partition can bo used as evidence of a 
division in status. The latter case is 
reported in Mahalakshmamma v. Su' 
ryanarayana (16). On p. 990 {of ol 
ATa^f.) Reilly, J., states: 

“The oSeot of the ruling of the Privy 
Council in PiiZai v. Jecvaratnaiimal 

(17) is that, while such a document cannot be 
used to prove such a transaction, it can be 
used to prove a diCerent fact relating to the 
property even though that fact is intimately 
connected with bhe transaction;" 
and on p. 991 dealing with the unregis¬ 
tered document he states : 

“Bub the opinion has been expressod, and 
I venture to think rightly, that it can be used 
to prove a division in status which we can 
dissociate from and which does not necesearily 
imply a division of property." 

In Varada Villai v. Jeevaratnammal 
(17) there was a document reciting a 
gift and it was not registered, and it 

(15) A. I. B. igiT" P. C. 104=37 I. C. 321 = 

43 I. A. 151=43 Gal. 1031 (P. 0.). 

(16) A. I. R. 1928 Mad, 1113=117 I. 0. 113=51 
Mad. 977. 

(17) A. I. B. 1919 P. 0. 44=53 I. C. 901=10 
I. A. 285=43 Ma4. 244 (P. 0.). 
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was held that the gift was invalid and 
that Cbo recitals in the document could 
iioo be used as evidence of a gift but 
might be referred to as explaining the 
nature and character of the possession 
thenceioich held by the person to whom 
the gilc had been made. On p. 251 Vis¬ 
count Gave in delivering the judgment 
01 their Lordships of the Privy Council 
states: 

It should bo added that, although the peti¬ 
tions of 1393 aud tbe^chaage of names made 
in the rogiater in consequence of those peti¬ 
tions are not admissible to prove a gift, they 
may nevertheless be'referred to as explaining 
the nature and character of the possession 
thenceforth held by Duraisami." 

A consideration of these cases leads 
me to the conclusion that Ex. 8 was 
admissible in evidence to prove a divi¬ 
sion in status but could not be used as 
evidence of how the property was divi¬ 
ded; aod furthermore in my opinion 
it was not necessary even to refer to 
Ex. 8 at all for the purpose of proving 
a division in status as such division 
could be proved by evidence as to the 
conduct of Sambayya and Ramayya. 
When that conduct is considered it 
Beams to me clear that there was a divi- 
aion in status between them. (Here 
his Lordship discussed the evidence as 
to division and the will and concluded 
thus;) This disposes of the appellants’ 
contention that they are entitled to 
the whole of Sambayya’s property by 
right of survivorship. It is quite true 
that Ex. 8 cannot be referred to in 
order to say what properties fell to 
the share of Sambayya, and I do not 
think that the will can be referred to 
for that purpose either. The fact re- 
mains that he had a power of disposi¬ 
tion over his half-share in each of the 
joint family properties. It is quite 
clear from the evidence already referred 
to that Sambayya took Koti Reddi in 
adoption. But the respondents' case 
is that the appellants are not entitled 
to any share in Ramayya’a property 
because defendant 2 was bis illatom 
son-in-law and by survivorship he is 
entitled to the whole of that property. 
It lies upon the defendants to prove 
this relationship and it must be proved 
very clearly and must not be left a 
matter of speculation at all. I have 
had the advantage of reading the judg¬ 
ment of my learned brother Ourgenven, 
J., and entirely agree with the conolo- 


sions he has arrived at with regard to 
the alleged illatom relation betwsan 
defendant 2 and Ramayya both oa 
the facts and upon the law. and I 
also agree with him in hia opi- 

nion as to the effects of an illatom re- 

lationship, if proved, on the shares ia 
the property. With regard to the rice 
mill I am satisfied that it was the self- 
acquired property of Sambayya aad 
as this question has been folly dealt 
with in the judgment of my learned 
brother I do not think it is necessary 
for me to add anything further npoa 
this point. 


The appeal is allowed in part. la 
modification of the decree of the lower 
Court we declare that the late Pami- 
reddi Sambayya and Ramayya died divi¬ 
ded in status from each other, that plain¬ 
tiffs 2 to 7 and defendants 1 and 3 are 
entitled to the right and enjoyment 
of plaintiff's half-share of Items 1 to 61 
of the plaint Sch. A and to be placed 
in joint possession of the same along 
with defendants 1 and 2 as co-ownete 
in respect of the said items and that 
Items 52 and 53 of the said Soh. A wew 
the self-acquired properties of the late 
Sambayya to which the plaintiffs have 
no right; and we further order that 
except as to the declaration before 
granted in respect of Items 1, to 61 w 
plaint Sch. A the decree of the 
Court is confirmed and that each party 
do bear his own costs throagbont< 

Curgenven, J.—The main 
this case have been summarised in w 
judgment which my Lord has jo^t de' 
livored. The question of fact 
ing is whether the portion deed, 
and the will, Ex. 7, purporting » 
have been lexecuted by Sambayya, • 
genuine. As to this there can, I thw > 
be no two opinions, so that i® JP 
necessary to go at great length into 
evidence, The two documents stand o 
fall together. (Here his Lordship 
cusses the evidence and finds). 
sarily follows that the adoption of W 
Reddi, recited in the will, nmst be con¬ 
sidered established. 


It has next to be considered 
Ex, 8 is admissible in evidence to pro 
the partition. The document open 

thus: 

'* Partioulare of the immovable rt-- 
whioh fell to the share of Pamirendi 
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bayya in tho division of the family pcopettios, 
aSeotod on 9th November 1924, between the 
sons of Pamiroddi Lakshmamna (1) Sambayya 
and (2) Famireddi Ramanna's adopted son 
Ramayya, residents of Dokiparru viliago.” 

Then follows a list of the items of 
property comprising Sambayya’s share. 
The oircumstances in which this docu¬ 
ment, and the corresponding document 
setting out Ramayya’s share, which is 
not now forthcoming, were executed are 
narrated by the writerof them. D. W. 3. 
Sambayya, gave him rough drafts and 
he wrote the fair copies from them in 
presence of the two brothers, Sambayya 
himself dictating the particulars from 
the drafts. The deeds were then signed 
and attested. We have to consider whe¬ 
ther in the terms of S. 17, Regisration 
Act, Ex. 8 : 

“purports or operates to create, declare, as¬ 
sign, limit or extinguish, whether in present 
or in future, any right, title or interest in im¬ 
movable property,” 

and the 6rst test to apply is whether 
the document formed an essential part 
of the process of dividing the property, 
or whether there is ground to suppose 
that the partition had already taken 
place, perhaps by oral arrangement, and 
was complete when the document was 
executed. It appears to me that the 
oircumstances narrated by the writer 
show that this was not a case of an oral 
partition completed and done with, and 
lists separately and subsequently drawn 
up. I think that if ever a partition 
deed can be regarded as an integral part 
of the partition, Ex. 8 was such a deed. 
The importance attached to it is shown 
by the previous preparation of a rough 
draft and by the employment^ of^ a 
draftsman, and its formal and binding 
character is apparent from its being 
signed by both the brothers and at¬ 
tested by witnesses. So far then as 
intention can be gathered from the 
course taken, it was not merely to pre¬ 
pare a list or memorandum but to 
execute a legally valid deed. In point 
of fact it affords virtually the only evi- 
dence relied upon in proof of the parti¬ 
tion in this case, although it so happens 
that other incidental evidence of the 
fact of partition is forthcoming. 

It is then necessary to see whether 
Ex. 8 can be said to purport or operate 
to affeot immovable property within 
the meaning of S. 17. We have had a 
variety of other cases relating to parti¬ 


tion documenls brought to our atten¬ 
tion, but no very useful purpose will be 
served l)y discussing them in detail a®, 
each document must be dealt with ac¬ 
cording to its terms. An instance of a 
somewhat extreme view is afforded by 
Jiwan AH Brtj v. Bnsa (IB), which 
dealt not with jj partition document but 
with a receipt for money paid under 
mortgage bond. The contention was 
that the document pro tantn extin¬ 
guished the mortgage debt and accord¬ 
ingly should be registered. I onlv refer 
to the case because Edge, C. ■!., who deli¬ 
vered the leading judgment, expressed 
the view that the strictest construction 
must be placed upon the provisions of 
the Registration Act and it must be 
clear that the document objected to comas 
within the four corners of those provi¬ 
sions. An alternative view is that the 
Court should ensure that the provisions 
of the Act are not evaded by any mere 
informality in tho language, so long as 
the document was intended to operate 
and does operate in the manner laid 
down in S. 17. In Bef. binder S. 49 of 
the Stamp Act (8), a Pull Bench had to 
consider on a reference under S. 49, 
Stamp Act, whether the referred docu¬ 
ment was a •partition deed, but in that 
case I think the terms of the document, 
whichlwere baremf any operative words, 
led without difficulty to the conclusion 
that it was a 

“note that a oerbain property had on parti¬ 
tion been allotted for the maintonanoe of 
parents, and a memotanduni of the paitiou- 
larsof property which had on partition fallen 
to the share of one of the brothers.” 

So too the document in Gnonamuthu 
Nadan v. Veilukanda Nadathi (7) was 
a mere list of property headed with the 
name of the sharer to whom it fell, and 
although it was signed and attested it 
was held to be admissible in evidence. 
Of a different character was the parti¬ 
tion deed in Pothi NaicUn v. Naganna 
Naicker (1) which contained the recital, 

“as we have in the presence of the under¬ 
mentioned panchayatdars-divided, 

and which was held actually to effect 
a division and so to be inadmissible for 
want of registration. No doubt the 
lega) character and effect of Ex. 8 
would be clearer if it contained some 
such formal declaration as "we hereby 
divide" but mere informality of lang¬ 
uage should not, in my view, be allowed 
(18)Ti^]'' 9 All. 108=(1886}A.W.N. 310 (P.B.) 
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tc (loieat; the provisions of the Eegis- 
bration Act. The document says : 

“ farticul jrs of the immovable property 
which fell to the share of Pamireddi Sara* 
oayya in the divisioa of the family properties 
cfleot’.d on 'Jth November 1924." 

1/ it liad said ; 

" we hereby declare that the following are 
'ho particulars of immovable property etc.” 

no doubt could be entertained as to 
its nature ; and since it is in substance 
and intention a declaraticn to that 
effect, it must, I think, be deemed to 
operate within the meaning of S. 17. 
Indeed had it been a registered docu* 
ment and tendered in proof of Sam- 
bayya’s title to bis share in the pro¬ 
perty I have no doubt that auy Court 
would accept it as such. In these cir¬ 
cumstances I am clearly of opinion that 
under S. 19, Registration .\ct it must be 
excluded in so far as it is evidence of a 
transaction affecting immovable pro¬ 
perty. 

Assuming then that the deed is in¬ 
admissible to show what disposition of 
the family property was made at the 
division, the point next arising is whe¬ 
ther it is admissible to prove a division 
of status. Mr. Varadachari has endea¬ 
voured to show, I think ^successfully, 
that upon this question judicial opin¬ 
ion, as revealed by the decisions of this 
Court, has gradually but unmistakably 
settled to the view that a partition deed, 
otherwise inadmissible, may be received 
in evidence of a division of status. As 
an instance of the earlier view that 
such a document is in all respects in- 
admissible may be cited the judgment 
of Oldfield, .1., in Pothi Naicken v. 
Naganna Naicker (19). The learned 
-Judge held that a division in status 
alone necessarily converted the joint 
tenancy of a coparcener into a tenancy 
in common, and that this change ex¬ 
tinguished one kind of right in the 
property and created another within 
the meaning of S. 17, Registration Act. 
The other member of the Bench, 
Sankaran Nair, J., took the different 
view that a document merely creating 
-a separation in status did not fall with- 
Jn the provisions of the Registration 
Act because the consequential ch'ange 
in the tenure of the property was by 
• operation of rules of Hindu law and not 
•i)y virtue of the instrument. In the Let- 

(19) [1916] 39 Mad. 136=28 I. O. 625, ~ 


tors Patent appeal from these jndg. 
meats, reported as Pothi Naickeny, 
Naganna-.Naicker (1), the view was taken 
that the document must be treatedaa 
a whole, and as a whole was inadmis- 
sible, notwithstanding that it dealt with 
moveables as well as immovables. 
Ayyakutii Mankondan v. Periaswavii 
Koioidan (3) is another Letters Patent 
appeal from differing judgments of two 
learned Judges, Spencer aud Sadasiva 
Ayyar, JJ. Spencer, J., thought that 
the document did not require regis¬ 
tration at all, so that the far¬ 
ther question did not arise; Sada¬ 
siva Ayyar, J. took the opposite view 
and considered further that the divi¬ 
sion of status created by it could not 
logically or properly be separated 
from the extinction of joint rights in 
immovable property effected by the 
same document, which is the same view 
as Oldfield, J. took in Pothi Naklun y* 
Naganna Naicker (19). Wa. find this 
opinion adopted again by Spencer and 
Phillips, JJ. in Sikhamani Pandiihar v. 
Ammani Ammal (14). Two judgments 
of their Lordships of the Privy Council 
appear to have contributed more than 
anything else to an alteration 0 ! opi¬ 
nion. One is the well-known case, 
Girja Bai v. Sadasvia Dhundiraj (IWi 
which held that an unequivocal expres¬ 
sion of intention on the part of ft m* 
parcener was sufficient to effect a di^j* 
sion of status. The other was Saj- 
angam Ayyar v. Bajangain Ayji(f[ C"' 
which dealt with the admissibility « 
a document drawn up in certain paiti* 
tion proceedings. Admittedly the docu¬ 
ment in the latter case effected a divi* 
sion of status, and although won 
Lordships did not refer to or discus® 
any of the Madras decisions upon this 
point, the only conclusion compatil^® 
with their judgment is that a doonmun 
declaring a division of status does no 
require registration on the ground thi 
such a division must necessarily a“®® 
the family property within the 
ing of S. 49, Registration Act. 
Saraswatamma v. Paddayya (4) ® P*' * 
tion deed which was inadmissible 
prove particnlars of partition was a 
cepbed bo prove an intention 
divided in status, the learned Jndg 
relying much on Girja Bai v. 5^^* 
Dhundiraj (16) in coming to this 
elusion Bamu Chetty T. Paneharntna* \ 
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is another decision to the same effect ; 
and the principle was accepted by 
Kumaraswami Sastri and Reilly, JJ., 
in Mahalahshmamma v. Suryanarayana 
(16). I think accordingly that, follow¬ 
ing the current of recent judicial opi¬ 
nion, there is no question but that we 
may look into Ex. 8 to decide whether 
the brothers were joint or several in 
status. Even if the correct course were 
to exclude the document altogether, 
there is ample authority for the view 
that evidence of division may be re¬ 
ceived from other sources. Direct 
authority for this proposition is fur¬ 
nished by Chhotalal Adiiram v. Bai 
Mahakori (12), where it is explained 
that S. 91, Evidence.Act, does not pre¬ 
clude proof by parol evidence of a fact 
which is not a term of the document ; 
and the fact of division is not such a 
'term any more than would be, for ii - 
stance, the fact of relationship of mort¬ 
gagor and mortgagee or of landlord and 
tenant. A case of this Court dealing 
vrith the same matter is Bamu Cketty 
V. Panchammal (10). The evidence, jd 
order not to offend against S. 91, Evi¬ 
dence Act, must be restricted to the 
fact that a partition has taken place 
and must not extend to the particulars 
of the division, as for instance, the 
items which fell to Sambayya’s share. 
That apart from the recital in Ex. 8, 
there is ample evidence of the fact of a 
partition, cannot be disputed. It is 
unnecessary I think to go farther than 
the will Ex. 7 itself, attested as it is by 
Ramayya. Therein it is stated that 
Sambayya and his younger brother 
remained joint for a very long time 
and recently became divided. Ex. 1. 
Ramayya's petition to the Deputy Col¬ 
lector, contains an express admission 
to the same effect. The finding that 
Ex. 8 is inadmissible. 

The next question is whether de¬ 
fendant 2 has succeeded in proving 
bis relationship as illatom son-in-law 
to Ramayya. He is a son of a sister 
Machamma of Ramayya and Sambayya 
and evidence is adduced to show that 
he was brought into the bouse in which 
the brothers were jointly residing when 
be was 14 or 15 years old, and married 
to Sambayya’s daughter, Suramma. 
This girl, it is said, was brought up by 
Ramayya who gave her away in naar* 
riage to defendant 2. In this way, 
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it is explained, bis illatom relationship 
to Ramayya originated. The proof 
which is offered of it consists, firstly, 
in some oral ovidoiico as to what took 
place at the marriage, and what then 
and subsequently the brothers said and, 
secondly, in Ramayya’s admissions con¬ 
tained in tho applications already re¬ 
ferred to, for the Village ^lunsif’s post. 
In weighing this ovidonce, it will he 
well to bear in miud with what difti 
culties defendant 2 is confronted. An 
illatom relationship to a father-in-law 
may or may not be rare in tho com¬ 
munity to which the parties belong 
but there can be no question that such 
a relationship to a father-in-law’s bro¬ 
ther is quite unusual, so that it is un¬ 
likely on a priori grounds that such an 
expedient would be resorted to; nor 
is it easy to see witli what motive or 
intention an undivided brother would 
adopt such a course, to show what pro¬ 
perty fell to each brother’s share must 
result in the conclusion that each en- 
joyed an undivided share in each item 
of property, a conclusion which must 
necessarily involve an alteration in 
the decree which has been passed in 
this suit. 

The next question is whether defen¬ 
dant 2 has succeeded in proving his- 
relationship as illatom son-in-law to 

.»* .*4 

Ramayya. 

Nor do I think that his admissions of 
the relationship have a special value as 
admissions conUary to his own interest 
in the sense that in making them he 
was conscious that what he was con¬ 
ceding would diminish or affect his per¬ 
sonal interest in bis own estate. 

As has been observed by a Bench of 
this Court, Panda Patayya v. Panda 
Venkamma (20), claims of this nature 
should be very carefully scrutinized, as 
an'ordinary son-in-law may be tempted 
to get possession of his father-in-law s 
property by such means. In the pre- 
sent case, defendant 2’8 claim is to an 
estate of about half a lakh in value,- 
and he seeks to displace persons whose 
title is otherwise unimpeachable. Al- 
lowing all due weight to the admissions- 
made by Ramayya, it cannot be gain- 
said that they occur at a very late 
stage, and that there is no record to 
show that on any previous occasion the 
illatom relationship v^as asserted. On 
(•^Oj 29 L C. 64, 


SUBBARAO V. MaHALAKSHMAMMA (Curgeuvon, J.) 


d91 Madras Subbarao v. MAHALAKSHiTAMiiA (Ourgenven, J) 


the contrary, such documents as bear 
npoQ iho matter rather run counter to 
the tliooi y. Tims the oral evidence has 
a very lieavy burden thrown upon it. 
It is mmacessary, I think, to hold that 
the witnesses are consciously misre¬ 
presenting the truth in order to arrive 
at the conclusion that it would be 
unsafe to act upon their statements. 
They are reporting observations made 
in conversation, for the most part a 
good many years ago, and there is the 
probable source of confusion arising 
from the identification of Ramayya 
with his undivided brother’s concerns. 
He might quite naturally have said, as 
indeed ho appears to have said to the 
Deputy Tahsildar in Ex. 2 : “ We 

have taken Krishna Reddi as illatom 
son-in-law." It may even be that, of 
his brother’s daughters, he bestowed 
his affection and care specially upon 
Suramma—no other meaning has been 
suggested to the statements that he 
brought her up "—and if so he would 
naturally take a particular interest in 
her husband, and may have gone so far 
as to say that he was going to make 
him his heir. However that may be, 
the oral evidence does not in my view 
establish the status, and, differing from 
the trial Court, which appears to re¬ 
gard as proved an unqualified agree¬ 
ment by Ramayya to make defendant 2 
his heir, I am unable to accept the fact 
of illatom. 

Even if the illatom relationship had 
been established, I do not think that 
the learned advocate for the respon¬ 
dents has succeeded in demonstrating 
that a father-in-law who bakes a son- 
in-law in illatom thereby deprives him¬ 
self of the right to devise his property 
much less to alienate any portion of it 
while still alive. It is not disputed 
that in the Reddi community to which 
the parties belong the custom is to be 
found of taking a son-in-law into 
a family, especially where there is no 
son. This may be done, it seems, with¬ 
out the execution of any document or 
the performance of any ceremony, 
though it cannot be inferred that every 
80 U>in-law who becomes an inmate of 
his wife's family house thereby ac¬ 
quires the status of illatom sou-in-law. 

pJWBbice is a departure from ordi- 
wty Hindu -law, and woordin^y it 
lies upon the party claiming hy^-virtue 
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of the status to override the provisionsi 

of that law^ to substantiate his claim .1 

ibis cannot in general be done, as, fori 
instance, can be done in a case of adop-' 
tion, by appeal to settled rules of law 
because the practice of illatom, being 

of rare occurrence and confined to cer. 
bain castes, has never become crystal- 
lizad into fixed rules of law by a long! 
course of judicial decisions. Thus wei 
frequently find that, when some legal 
consequence of the relationship has had 
to be decided, the Court has found it 
necessary to base its finding upon evi- 
dence specially recorded for the pur¬ 
pose. Upon the question now before 
us, no such evidence is available, aud 
Mr. Varadachari has had to depend 
upon the available case law as the only 
means whereby to demonstrate his pro¬ 
position. 

Unfortunately little if any direct 
authority for it or against it has been 
found. There are oases where the 
question arose as to the right of an 
illatom soD-in-Iaw compared with that 
of a natural born son, as for instance 
Hanumantamma v. Rami Reddi (21), 
where the procedure I have already al¬ 
luded to, that of taking evidence ad 
hoc, was resorted to, and the trial Court 
returned a finding that the illatom 
takes the same share as would be taken 
by an adopted son, while the High 
Court held that upon the evidence he 
should take an equal share with a na¬ 
tural born son, a difference which shows 
how doubtful may be the incidents of 
this custom. In the same oase, the 
power of an illatom to demand partition 
was a question raised but not decided} 
and this same question was in 
Obayya v. Sura Reddi (22), held to de¬ 
pend upon custom and to be detennm* 
able only upon evidence. The case was 
remanded for evidence to be taken bn 
what the result was has not been dis¬ 
covered. In Okenchamma v. 

(23), the status of an illatom arose ^ 
consideration, and it was held that be 
was not a coparcener with an after* 
born SOD, nor a joint tenanti but a tea- 
ant-in-common. It has not been sen* 
oasly contended that a oopiroenary 
ists between the illatom add hie 

in-law, and there is authorit y asf^ 

__ _ »_ 

(21) [1832] i Mad. 2?2.' 

(22) 1893] 21 tlad. 220. - , 

. (88) [1886j 9Midrll4. ' - 
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•instance in Enni Sooranna v. Y. Vara 
halu (24), that on the father-in-law’s 
death he gets no right of survivorship. 
It is not possible, I think to deduce 
from these decisions, even were they 
capable which they are not, of uni¬ 
versal application, that the illatom 
has, during the father-in-law’s lifetime, 
such an interest in the latter's property 
as would give him a right to interdict 
alienation and devise. Mr. Varadachari 
admits that the interest enjoyed is of a 
peculiar kind, which he would define as 
vested but variable. 

It would certainly be a very strong 
thing to hold that the father-in-law de¬ 
bars himself from disposing of any pro- 
perty thenceforward and indeed the 
learned advocate only goes the length 
of suggesting that alienation for the 
purpose of defeating the illatom rights 
-would be invalid as against it. It 
would be more reasonable to impose a 
limit upon the father-in-law’s power of 
devise, although whether this should 
be total or partial would need to be de¬ 
cided by reference to evidence of usage. 

On the whole, later cases appear to 
me not to be in conflict with the earliest 
cited to us : Challa Papi Reddi v. 
Challa Koti Reddi (25). The finding in 
that case was that the defendant’s 
father obtained his rights in pursuance 
of a special custom which entitled his 
father-in-law to select a son-in-law 
who should take his property as if a 
eon. Holloway, J., (with whom Innes, 
J., agreed) held that the son-in-law did 
not become a joint tenant, and the 
father-in-law had no such restrictions 
imposed upon his powers of alienation 
as the existence of a son would entail. 
He goes on; 

" The power of complete dispositioo as 
ageinat both a widow aad daughters has 
rightly, or wrongly, been upheld, and there 
would be great difficulty in saying that the 
sos'ia-law so affiliated could be ia a better 
position ........ There is nothing illogical in 

saying that the person so affiliated shall in¬ 
herit all of which the affiliator died possessed, 
bnt be does not and cannot stand in the same 
position as one who beoame a joint tenant at 
the Instant ol birth." 

So far as I can see, it is only by re¬ 
ference to a special agreement that this 
.conclusion can bo sucoessfully resisted. 
In the present case, even if the evi- 
<d(^ee is relied u pon to tbe full, 1 do 

184) A. I. B, 1927 Mad. 793=101 L 0. 823. 

(25) 7 M. H, 0. B. 25. 


not think that more could be derived 
from it than tliat Ramayya agreed to 
take defendant 2 as illatom, subject to 
what woro known or understood to bo 
the incidents of that status. As was 
held by the Judicial Committee in 
Narain Das v. llamannj Dai/al (26), a 
promise to make a person one’s heir 
may while giving rise to an expecta¬ 
tion fall short of a contract. 

Near the conclusion of the arguments 
Mr. Raghava Rao for the appellants, 
draw our attention to an unreporbed 
case of this Court, A. S. No. 206 of 
1912, where the very question which 
now engages us arose. The learned 
Judges found the evidence available for 
the decision of the point so unsatisfac¬ 
tory that they called for a finding upon 
fresh evidence; and the District Judge, 
after examining numerous witnesses on 
each side, returned a finding that tbe 
father-in-law was not precluded from 
disposing of his property either inter 
vivos or by will, which was accepted 
by the Bench. The case came from the 
Kurnool District, and while it may not 
be permissible to import the conclusion, 
as partly a conclusion of fact, into this 
case, yet tbe procedure adopted is only 
one further illustration of the correct 
method of settling a disputed question 
of usage. It lay heavily upon defen¬ 
dant 2 in my view, to show that by 
specific customary law overriding the 
general Hindu law, he had a preferen¬ 
tial right to the rights of Ramayya’s 
alienees, and in this respect too I think 
that his case fails. 

A question that remains is whether 
the mill and godown, Items 52 and 63, 
were owned jointly by the brothers or 


were the separate property of Sam- 
bay y a. * ■*= - * 

It is impossible to suppose that 
Ramayya would have signified his as¬ 
sent to this arrangement if tbe mill had 
In fact been joint property and accor¬ 
dingly, in spite of one or two earlier 
indications to the contrary, I agree 
with the learned Subordinate Judge in 
regarding this last piece of evidence as 
conclusive of Sambayya’s separate 
ownership. These are all the questions 
that have been argued in this appeal, 
and, agreeing with my Lord as to the 
ans wers which should be given t o 

[1893] 20 All. 209=25 I. A. 45=7 Sac. 

257 (P.O.). 
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theiii, I agree also as bo bha practical 
COisecjueiicoij wiiicli shoul d.foU ow. and 
fc'ie orders wl.ich should be passed. 

T.R.s /s,N. Decree modified. 
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Ve.mcatasquba Rao and Madhavak 

Nair. JJ. 

(P•^ Lug'-'iida) Venkataratnam and ano- 
t'ler - Pefcibioners. 

V. 

SeC'j. of State and o/kgrs—Respon¬ 
dents. 

Civil MUc. Votns. Nos. 2U7 and 4277 
of 1929, Decided on 20ijh December 
192.), 

(a) Cprliorarj—Writ of—Jurisdiction of 
High Court is supervisory aad corrective 
and extends to all inferior tribunals. 

Tho jurisdictioQ p3S83S«ed bv feho High Court 

ia tbo m.^ttor of certiorari is original and 
supervisory ofcorrective, and on tbo English 
aaalogy eitouds over all inferior tribunals 
amenable to its authority. [P 902 C 1] 

ijt (b) Government of India Act (1919), 
S, 46— When orders passed by the Governor 
acting with Ministers are sought to be chal¬ 
lenged by writs of certiorari, the writ 
should be directed against that body and 
against none else. 

Uiidor S. 4G(l) tlio Madras Presidency is 
governed in relation to transferred subjects by 
the Governor acting with Ministers. Whether 
thoir advice is followed or not, the orders 
passed iu relation to the transferred subjects 

are orders of the Governor acting with Minis¬ 
ters, and when the orders passed by this statu¬ 
tory body are sought to be ohallenged by writs 
of certiorari, it is clear that the application for 
the wrus should be directed against that body 
and against none else, 

Where therefore an application for the issue 

of a writ of certiorari against the Minister of 

Public Health, Government of Madras, was 
oacio : ' 

Held : that the application was not iu proD'r 

directed 

against the Government of Madras, Ministry 

application oould 
not be dismissed only on this account as the 

recipient of the notice knew exactly the scope 

of the application agiinst which he was askS 

to show cause. 9 Q 5 q 

ifi? Act {1919). S.. 

106 and no—Power to issue writs of cer- 

tiorari falls within original jurisdiction as 

d 1 O' other jurii- 

diction-High Court has no jurisdiction to 
issue writ of certiorari against Governor 

j'SicHcn H«llh- 

* I * 

- certiorari falls within its 

biiginal jurisdiction as distinguished from its 

i>»‘i3diotion\na it is rthU 


As the jurisdiotion to issue a writ of osr 

tiorari falls under the original jurisdiction of 
tbo High C3urt,th3 High Court has no imii^ 
diction to issue such a wri'. against the Oov- 
ernor acting with the Minister for PabHo 
Health. The Governor acting with Ministers 
IS satitlsa to claim exemption from the laris* 
diction of the High Court for. acts oounselleJ 
or ordered by thsm in their public oapicitv 
both under S. 106 and S. 110 (a); i Mai. ® 
{F.B.y, A. I. B. 1921 Mad. 524 \6B.L, R. 3M:* 
13 Bom. 520, Ref. ; A. I. i?.-l9i9 P. C. 31. nol 
FoU. [P91101J 

C. P. Ramaswam Ayyar, P. Satyana- 
rayana Rao and G. Sicarama Krishna^ 
sasfrt—for Petitioners. 

Govt. Pleader, B, T. M, Raghavachari 
for V. Govindarajacharif P, V. Bajar 
viannar and Venkatarana J?a/tt~*for 
Respondents. 

Venkatasubba Rao, J.—TMa isa 

Rule calling upon ‘*tho Minister, Public 
Health, Government of Madras”, to show 
cause why an order made by him on 
Xltb March 1929 should not be quashed 
on certiorari. The ground on which the 
Rule was obtained may be shortly stated. 
The Nuzvid Union Board granted per* 
mission to a certain person to establish 
a rice mill within its jurisdiction, The 
Collector suspended the resolution of the 
Board, as in his opinion the establish*, 
ment of a mill in the looality in questipn 
was likely to be detrimental to publie 
health”. The Local Government passed 
proceedings under Ss. 38 and 196, Lowl 
Boards Act (1920) on 9th June 19^ dir- 
ecting that the Collector’s order shall 
continue in force permanently". Subse¬ 
quently this order was rescinded ou 
llth March 1929, the result being that 
permission to establish the mill 
corded. This rule was issued at the 
instance of certain residents of the' 
locality who complain that they 
prejudicially affected by the order in 
question. The point of' law raked W 
them is that the order impeached 
one made without jarisdiction. They 
contend that there is no power of r®' 
view enabling the Local Governmentt®" 
rescind its order purporting to be pef' 
manent” under S. 38, ' 

The order was issued by '*^the Govert** 
ment, Ministry of Pablio Health.’’ . 

Section 46, Government" of r 

Act, prescribes that the’ Presidency e 
Madras shaR be governed in relation f 

reserved subjects, by the 
Council, and rnyelation to 
subjects by the Govtonof ahting'w 
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Ministers. We are now concerned with 
a tr^sferred subject. 

Section 49 provides that orders and 
proceedings of the Government of a 
Governor’s province shall be expressed 
to bo made by the Government of the 
province. It further enacts that the 
Governor may make rules for the con¬ 
venient transaction of business in his 
Executive Council and with his Minis¬ 
ters. It says that every order made or 
act done in accordance with those rules 
and orders, shall be trea'ed as being the 
order or the act of the Government of 
the province. 

It is clear from this that the applica¬ 
tion made to us is wrong in form. Sir 
C. P. Ramaswami Ayyar, for this reason, 
asks us for leave to amend his petition, 
by substituting “The Government of 
Madras, Ministry of Local Self-Govern¬ 
ment” for the words “the Minister, 
Public Health, Government of Madras.” 
I shall deal with the real substance of 
the issue, as if the amendment has been 
allowed. 

Two main questions arise : 

1. What is the jurisdiction of the 
High Court in certiorari ? 

2 Can certiorari issue against the 
Governor acting with Ministers? 

As regards the first point, the nature 
of this writ is thus described in ShOj-b 
& Mellor's Crown Practice : 

” Tho writ of certiorari is the process by 
which the King's Bench Division, in the exer¬ 
cise of its supsrintendiog power over inferior 
jurisdictions, requires the Judges or officers of 
such jurisdictions to ccrfify or send proce'diogs 
before them into the King's Bench Division, 
whether for the purpose of examining into tbo 
legality of such proceedings or for giving fuller 
or more satisfactory effect to them than could 
bo done by tho Courr. below.'* (2Qd E ition p. 14). 

The Court of King’s Bench (or Queen's 
Bench when a Queen is on the Throne), 
as the learned authors explain, derives 
its title from the fact that the Soveriegn 
formerly sat in the Court himself. They 
then add : 

“ The theory of the Sovereign's presence has 
always been kept up ... The jarisdiotlon of this 
Court is very high and transcendant. It keeps 
all inferior jarisdiotlon within the bounds of 
their authority. 

It commands Magistrates and others to do 
what their duty reqnires in every case where 
there is no other speoiffo remedy. It protects 
the liberty of the subjeot by speedy and sum' 
mazy interposition." (page 2). 

1 am prepared to adopt and apply the 
Iftw on this Bubjeot as laid down in 
EogliBh boohs and decisions. It is un- 
1930 M/113 & 114 


necessary to deal with the numerous 
cases which Sir C. P. Ramaswami Ayyar 
has quoted. The law has been most 
succinctly stated in some of the most 
recent decisions on the point. 

In Fru^e UnitH Breveriea Go. v. 
Bath (1), Lord A&kinson quotes 

with approval tho following passage 
from the judgment of May, C. J.. in Beg 
John M'Evog v. Dublin C>>Tporaticn (2). 

“ It 19 establisbod that tho writ of certiorari 
does not lie to remove an order merely minis¬ 
terial, such as a warrant, but it lies to remove 
an adjudicition upon the validity of act'« judi¬ 
cial, In this connexion tho term ‘judicial”, 
does DotjtMsessarily mean acts of a Judge or 
lepal trf^nal sitting for the determination .of 
matters of law but for the purpose of this 
question a judi ual act seems to be an act done 
by competent authority, upon consideration of 
facts and circumstances, and imposing liabi¬ 
lity of affecting the rights of others. And if 
there he a body empowf-rf-d by law to inquire 
into facts, make estimates to impose a rate ou a 
district, it would s-em to me that tbe acts of 
such a body involving such consequences 
would be judicial acts.” 

Similarly in Hex v. Minif:ter of 
Health (3). Lord Hewarfc, C. J., cites 
with approval the following passage 
from the judgment of Atkin, L. J., in 

Rex V. Electricity Commissioners (4): 

” Whenever any body of persons having 
legal authority to determine questions affect¬ 
ing the rights of subjects and having tbe duty 
to act judicially act in excess of their legal 
authority, they are subject to the controlling 
jurisdiction of tbe King’s Bench Division exer¬ 
cised in these writs.'* 

The latest case on the point is Rex v. 
North Worcestershire Assessynent Com- 
miltec (5), and the law is admirably 
summed up in it, in regard to the powers 
of superior Courts to issue prerogative 
writs. 

I may also refer to the observations 
of Bret, L. J., in Queen v. Local Govern¬ 
ment Board (6), at 321 : 

” 1 think I am entitled to say this: that my 
view of tbe powjr of prohibition at the present 
day is that the Court should not bo chary of 
exercising it, and that wherever the legis¬ 
lature entrusts to any body of persons other 
than to the superior Courts the power of impo¬ 
sing an obligation upon individuals, the Courts 
ought to exorcise as widely as they can the 
power of controlling those bodies of persons if 
those persons admittedly attempt to exercise 
powers beyond the powers given to them by 
A‘'t of Parliament.** 

(1 [19^6] A. 0. 52. 

(2 2 Ir. 371. 

(8 C1929 1 K. B. 619. 

(4 [1924 1 K. B 171. 

(5 [1929 2 K. n .97. 

(6 [1083 10 Q. B. D. 809=52 L. J. M. C. 4= 
31 W. R. 72=47 J. P. 228=48 h. T. 173. 
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Tlic?a various stabements, with great 
respect, J adopt. Subject bo the exception 
v.itli which I shall deal, the High Court 
liossesses the sioje jurisdiction in cer¬ 
tiorari as the Court in England. 

I shall now deal with the second 
point. Sir C. P. Eamaswami Ayyar 
contends that we possess the same un- 
limited jurisdiction in this respect as 
the Court of King’s Bench. He relies 
mainly, if not solely, on Cl. 8, Letters 
Patent, establishing the Supreme Court 
at Madras (dated 26th December 1801). 
It provides ; 

“ And it is our further Will and Pleasure, 
That the said Chief Justice, and the said Puisne 
Justices, shall, severally and respectively be, 
and they are, all and every one of thorn 
hereby appointed to be Justices and Couserva* 
tors of the Peace, and Coroners, within and 
throughout the sottlomcnt of Fort St. George, 
and the town of Madras, and the limits there¬ 
of, and the Factories Subordinate thereto, and 
all the Territories, which now ate, or here¬ 
after may be, subject to, or dependent upon, the 
Oovornmont of Madras aforesaid ; and to have 
such jurisdiction and Authority as Our Jus¬ 
tices of Our High Court of King’s Bench have, 
and may lawfully exercise, within that part 
of Great Britain called England, as fat as 
circumstances will admit.” 

This clause consists of two parts and 
we are concerned with tho second. By 
the first part, the Judges are appointed 
Conservators of the Peace and Coroners. 
The second part confers on them a dis¬ 
tinct and independent jurisdiction. 
This is nob merely ancillary to or ex- 
planatory of the first, but confers on the 
Judges a separate authority and juris- 
diction. Sundara Ayyar, J’s cons¬ 
truction in In re Nataraja Iyer (7) 
seems, with all respect, forced and far¬ 
fetched. My view receives support 
from the judgment of Sadasiva Ayyar, J. 
in that case : 

"The High Oour^ has inherited the powers 
of the Supreme Court and if this clause stood 
alone, I should, on the strength of it, hold 
without hesitation that we possess jurisdiction 
in certiorari, as extensive as that possessed by 
the Court of King’s Bench.” 

This leads me to examine certain 
Statutes and Charters to which the 
learned Government Pleader has drawn 
our attention. They preceded the Let¬ 
ters Patent to which I have referred and 
serve to explain the scope and effect of 
Cl.'8 of that Patent. The first Act, 
which is material in-this connexion, is, 
the East India Company Act, 1772 (13 
Geo. 3. 0.63). 

{V [1913] 36 Mad. 7a=l3 Or. L. jr. 733=16 
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Section 13 enacted that it. shall be 
lawful for His Majesty by Letters 
Patent to establish a Supreme Court of 
Judicature at Fort William, which Court 
shall have full power and authority to 
exercise all civil, criminal, admiralty 
and ecclesiastical jurisdiction. 

I may pass over S. 14 and refer to 
Ss. 15 and 17 which alone impose cer¬ 
tain restrictions in regard to the juris¬ 
diction possessed by that Court, 
Section 15 rendered the Governor. 
General and Members of his Couuoil 
immune in respect of certain offences. 

Section 17 exempted them and certaio 
other high officers from arrest or impri- 
sonment upon any action or proceeding 
in that Court. 


These restrictions are not relevant to 
the matter in hand and the jurisdiotion 
of the Supreme Court was not otherwise 
limited. 

In pursuance of this Act, by a Letters 
Patent, dated 25th March 1774, a Su¬ 
preme Court was established at Cal¬ 
cutta with plenary powers. Into the 
conflict that arose in consequence bet¬ 
ween the Judges of that Court and the 
Executive Government, it is needless to 
enter. It was then thought desirable 
in the interests of good administration 
to limit the powers of the Court, and to 
secure that object, the Act known as the 
East India Company Act (1780) (21 Geo- 
3 C. 70) was next passed. 

The preamble is instructive. After 
referring to the previous Act and the 
Letters Patent it goes on to say that 
they led to dissensions between the 
Judges of the Supreme Court and the 
Governor General and his Councib The 
result was disastrous. To use the yen' 
words : 

“ The minds of many inhabitante.. 

been disquieted with fears and 

and further mischiefs may possibly ^ 

...... if a reasonable and suitable reo 1 

be not proTided.” 


It was therefore enacted : 

“( 1 ) That the Governor-General and 
of Bengal shall not be subjected, joinW ^ 
severally, to the jnrisdiotion of ths Sup 
Court of Pott William in Bengal for 0 * ^ 
reason of any act or order, or any other m 
or thing whatsoever counselled, ordered or . 
by them in their public capacity only, 
acting as Governor-General and OonnotJ. 

(2) And.. . if Mypeiwn-^' 

shall be impleaded in any action 
civil.or, prlminal, in.the.sai^ 
any act or acts dona hy the otdflt.Of 


GCverhof-General and Conn 

li 


1: t 
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thoy may pload the geuoral issue, and give the 
-said order ia evidence; which said order, with 
proof that the act or acts done has or have 
been done accordkig to the purport of the same, 
-shall amount to a sufficient justifioation of the 
said acts, and the defendant shall be fully 
justified, ac<]uitt6d and discharged from all and 
every suit, action and process whatsoever, 
civil or criminal, in the said Court. 

(3) Provided always, that with respect to 
such order or orders of the said Governor- 
General and Council as do or shall extend to 
any British subject or subjects, the said Court 
shall have and retain as full and competent 
jurisdiction as if this Act had never been made. 

(4) Provided also, that nothing herein con- 
'tained shall extend or be construed to extend to 
discharge or acquit the said Governor-General 
■and Council, jointly or severally, or any other 
person or persons acting by or under their 
■order, from any complaint, suit or process 
before any competent Court in this Kingdom, 
-or to give any other authority whatsoever to 
•their acts than acts of the same nature and 
description had by the laws and statutes of 
this Kingdom before this Act was made." 

It is the Brst section that is now 
material. In regard to the matters speci¬ 
fied it totally removes the Governor- 
General and his Council from the juris- 
•diotion of the Supreme Court. 

What I have so far said pertains to 
the Supreme Court- at Fort William. 
We must now turn to the Government 
■of India Act, 1800 (39 and 40 Geo. C. 79). 
After reciting and referring to certain 
matters, it provides for the establish¬ 
ment of a Supreme Court at Madras. 
But that Court is to be, to quote the 
words of the Act, 

"In the same form and with the same powers 
and authorities as that now subsisting ... at 
Fort William in Bengal." 

The relevant part of what follows : 
I reproduce: 

"It shall be lawful for His ^lajesty to esta¬ 
blish a Supreme Court of Judicature at Madras 
with full pov/er to exercise suoh jurisdictions 
and to be invested with suoh power and autho¬ 
rities, privileges and immunities and subject to 
4ibe same limitations, restrictions and control 
within the said Town of Madras and Territories 
dependent on the Government of Madras as 
the said Supreme Oonrt of Judicature at Fort 
William in Bengal is invested with or subject 
to within the said Fort William or the King¬ 
doms of Bengal, Bihar and Orissa. 

(3) Provided always that the Governor and 
Gounoil at Madras and the Governor-General 
•of Fort William aforesaid shall enjoy the same 
exemption and no other from the authority of 
the said Supreme Court of Jndicature to be 
there erected, as is enjoyed by the said Gover¬ 
nor-General and Council at Fort William 
aforesaid from the jurisdiction of the Supreme 
. Court of Judicature there already by law esta¬ 
blished." 

Thus, in every respect, the two Courts 
were placed on the same footing, that 


is the Court already e.xistiug and the 
Court to be established. The words used 
are direct and pointed. No bigbei- 
powers can be conferred on the Supreme 
Court to be established, than those pos- 
sessed by the Court at Fort William. 
The Governor anil his Council are exemp¬ 
ted from its juri.sdiction in the same 
way, and to the same extent, as the 
Governor-General and bis Council, from 
the jurisdiction of the Calcutta Court. 

Then we come to the Letters Patent 
establishing the Supreme Court at 
Madras, dated 2Gth December 1800. 
Cl. 23 provides inter alia: 

"Nor shall it be competent for the said Court 
to hear or determine, or to entertain or exer¬ 
cise jurisdiction in any suit or action against 
the Governor-General of Port William, or tha 
Governor or any of the Council of the said 
Settlement, for or on account of any act or 
order, or any other Act, Matter or Thing what¬ 
soever, committed, ordered, or done by them in 
their public capacity, or acting as Governor- 
General, or Governor and Council.” 

The limitation here mentioned, it may 
be said, is not quite as extensive as that 
in the Act itself, for in this clause, only 
suits or actions are mentioned, whereas 
the Act totally e.xcludes all jurisdiction 
and authority. This is a detail which 
may be ignored, it being obvious that 
the powers of the Court as laid down in 
the Act cannot be enlarged by the 
Letters Patent issued under it. 

Now let us go back to Cl. 8 of this 
Charter on which, as I have said, Sir 
C. P. Eamaswami Ayyar so strongly 
relies. It confers on the Judges of the 
Supreme Court at Madras the same juris- 
diction as that possessed by the Judges 
of the Court of King’s Bench. Perfectly 
true ; but this clause is subject to the 
sections of the Act which controls the 
Charter. The position may be thus 
summed up. The Charter of the Calcutta 
Supreme Court gave that Court, as it 
were, unrestricted jurisdiction. It con¬ 
tained a provision (Cl. 4) in terms 
identical with Cl. 8 of the later Charter 
of the Madras Sapreme Court. It said in 
terms that the Judges of the Supreme 
Court at Fort William shall have juris¬ 
diction and authority as extensive as the 
Judges of the King's Bench Court in 
England. This led, as I have pointed 
out, to dissensions between the Judges 
of the Supreme Court at Fort William 
and the Executive Goverament. There¬ 
upon, an Aot was specially passed to 
curtail the powers of that Court. This 


900 Ma<lras Venkataratnam v. SECY. OP STATeKVonkatasubba Rao, J.) 193(^ 


history was nob allowed to be repeated 
in the case of the Madras Sapreme Court. 
An Act was hist passed which defined 
the limits of the Court to be established. 
It was specially enacted that that Court 
was not to have any higher powers than 
those tiio Calcutta Court possessed after 
its powers had been curtailed. What is 
the result ? Cl. 4 of the Charter of the 
Calcutta Court was qualified by an Act 
passed subsequent to it, namely the Act 
of 1780; whereas Cl. 8 of the Charter of 
the Madras Court becomes restricted in 
its operations, by an Act wbi .h had been 
passed previous to it, namely the Act of 
1800. 

I now pass on to tho next stage. The 
Indian Iliyh Court Act (1861) (24 and 2u 
Vic. Ch. 104) was passed and gave to the 
Crown authority to establish High 
Courts in tho Presidency Towns. It abo- 


Having regard to the opening words: 
of the clause referred to, the question 
arises: Have the Letters Patent "other¬ 
wise directed ?” Far from it, they con¬ 
tain, in fact, no provision •corresponding 
to Cl. 8 of the Charter of 1800. The 
High Court therefore derives its power 
to issue prerogative writs, not from any 
express clause in the Charter, but from 
S. 9 of the Act, which preserves intact 
the powers of the abolished Courts. It 
follows, therefore, that the Letters- 
Patent have not enlarged the jurisdic¬ 
tion of the High Court in certiorari. I 
may refer to the dictum of Kernan, J*. 
that the provision relating to the exemp¬ 
tion of the Governor and Members of 
Council, is not affected by the High 
Courts Act of 1861 or the Letters Patent- 
5 of 1867: Collector of Sea Custom v- 
Ghiflambaram (8). 


lisbod the Supreme Courts and the 
Sudder Courts and provided for the 
jurisdiction and powers of the High 
Courts. 

Section 9 runs thus : 

"Eaob of the High Courts to be established' 
under this Act shall have and exercise all such 
civil, ciiminaJ, admiralty and vice-admiralty, 
tostamentary. intestate and matrimonial juris* 
diction, original aud appellate, and all such 
po-wers and authority for and iri relation to 
tho administration of jiutice in the Presidency 
for which it is established, as Her Majesty may 
by such Letters Patent as aforesaid grant and 
direct, subject, however, to such directions and 
limitations as to the exercise of origioai, civil 
and criminal jurisdiction boyoud the limits of 
the Presidency towns as may be prescribed 
thereby; and save as by such Letters Patent 
may bo otherwise directed and subject and 
without prejudice to tho legislative powers in 
relation to the matters aforesaid of the Go* 
vernor'Gsneral of India in Council, the High 
Court to be established'in each Presidency 
shall have and exercise all jurisdiction and 
every power and authority whatsoever in 
any manner vested in any of the Courts in tho 
same Presidency abolished under this Act at 
the time of the abolition of sucli laetmentioned 
Courts.” 

It is the second clauso that is mate¬ 
rial for the present purpose. Each 
High Court, it says, shall have the juris¬ 
diction and power vested in the abol¬ 
ished Courts at the time of their 
abolition. It is this provision that Sir 
C. P. Ramaswami Ayyar invokes in his 
favour. By virtue of it the High Court 
inherits the jurisdiction of the Supreme 
Court, but if the power contended for 
was not possessed by the Supreme Court 
itself, this clause cannot avail the appli- 
oant-. 


Finally, tho various High Coorbs Acts 
were repealed in their turn by the Gov¬ 
ernment of India Act. S. 106 (l) 
enacts: 

“The several High Ooutba areOouits of re¬ 
cord and have such jurisdiebioQ, otigicaV aod 
appellate iacludiag admiralty juiU^iot oq io 
respect of offences coni'oitted on the high seas 
and all such powers and authority over or ia 
relation to the administration of justice, in* 
eluding the power to appoint clerks and other 
mitiisserlal officers of the Court and power t» 
make rules for regulating the practice of tue 
Court as are vested in them by Letters Patent 
and, subject to the provisions of any soon 
Letters Patent, all such jurisdictions, powers 
and authority as are vested io those Contts MS- 
pi-ctivaly at the commenoemeot of this Aot 

This does nob carry the mitter fni- 
fcher. The question ultimately resoWfl® 
itself into: Did the Supreme Coui» 
possess the power in question ? ^ H 
the High Court (having inheritea 
jui'isdiebion) has it. If not, it does °° 

possess it. . 

It is said by way of answer that the 

Government of India Act has 
the Bast India Company Act 1780 
Geo. 3 C 70) and the Indian High OoatW 
Act, 1861 (24 and 25 Vic. Oh. 104). 
this is utterly irrelevant, for, what m* 
tera for the present purpose 
they have been repealed or not? A 
repealed Acts serve merely to show w 
tho powers of the abolished Courts W0 • 
We are not directly concerned wibn 
Acts themselves. 

It is next suggested that the sw r 
tion of the Governor-General . t- 
cil is anbieot to the proviso rda tmgJH 
(8) [1876] IMad. 69(F.B.T 
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British subjects : see the sectious of 21 
Geo 3 C. 70 quoted above. The argument 
13 thus put: Since the passing of .the 
Government of India Act, 1853, natives 
of British India are British subjects (lO 
Hals. 588) and the order complained 
against affects therights'of such subjects 
and therefore the immunity claimed 
does not extend to it. The short an¬ 
swer is, that the proviso has no bear¬ 
ing on the section which relates to the 
exemption in question. That proviso 
(unlike the succeeding one) refers to 
matters dealt with in S. 2 and not in 

S. 1. 

Then comes the question, Does the 
sxceptiou by statute in favour of “the 
Governor and Council ” enure to the 
benefit of “ the Governor acting with 
Ministers.” The Act says: 

- ‘'The Governor an*! Council shall enjoy the 
same exemption as is aojoyod by the Goveraot- 
Oeaeral and Council fS. 3 of 39 and 40 Geo. 3 
O. 70 already quoted.) 

And what is the exemption that the 
latter enjoy The statute of 1780 pro- 
vides'that they re exempted jointly and 
severally. The Governor is thus indi- 
Yidually not amenable for acts done in 
bis official capacity. As granting the 
writ against “the Governor acting with 
Ministers ” involves the exercising of 
jurisf’*ction against the Governor him¬ 
self, it follows that we must even as 
against that body, refuse to issue cer¬ 
tiorari. To this subject f shall return 
when dealing with an allied argnmont 
in connexion with S. 110, Government 
«f India Act. 

The learned Goverment Pleader relies 
upon 8. 3L, General Clauses Act (10 of 
1897) for construing the expression The 
Governor and Council” as including the 
Goverment acting with Ministers.” It 
provides (omjtting words not material): 

" In any enactment made by any authority 
in British Z idia before the date on which 3. 3, 
Government of India Act 1919. comes into 
operation, any reference to an authority autho¬ 
rized by law, to administer executive Govera- 
ment, shall, where a correaponding new autho- 
lity has been constituted by the Government 
■of India Aot 1919, be construed as a raferonce 
■to such new authority. 

This was added to the General Clauses 
Act by Act 31 of 1920. Are the require- 
moots of this section fuldlled? First, the 
enactment in question (the Government 
of India Act 1800) was made befpre the 
.date specified in the section. Secondly, 
was it made by an authority in British 


India? Is this to be confined, as con ' 
tended for hy the applicant, to an autho¬ 
rity situated in I^ritish India? I see no 
reason to limit it that way. The word 
‘authority” according to Webster’s dic¬ 
tionary may mean, a body exercising 
power. Substituting those words, the 
section reads thus: 

“la auy onactm -nt m.ido by any body osar* 
cising powor iu British Indii. 

The British Parliament being such a 
body, theenactmoat inquostion answers 
this description. Is the Indian Legisla¬ 
ture then competent to provide for the 
interpretation of words occurring in an 
Aot of Parliament ? Having regard bo 
the fact that the Act in which the ex¬ 
pression occurs is a repealed one and 
having advertence to the rule embodied 
in S. 65, Government of India Act, I am 
disposed bo think that we can call in 
aid S. 31 ill construing the words in the 
Act of 1800. In that case, what is the 
new executive authority which corres¬ 
ponds bo the “ Governor and Omncil ” 
of 1800? S. 4^, Government of India Act 
(already quoted*, says that eich Presi¬ 
dency shall be govornad in relation to 
reserved subjects, by a Governor in 
Council and in relation to transferr'-d 
subjects, by the Governor acting wiih 
Ministers. The authority with which 
we are now concerned is the Givornor 
acting with Ministers and, therefore, 
the exemption extends to that body. Bat 
this was the conclusion at which I arri¬ 
ved also on another (and in my opinion 
safer) ground. 

I now proceed to deal with the next 
contention of the Government Pleader, 
thabS. llO, Government of India Act, 
also excludes our jurisdiction. This is 
pleaded in the alternative as the second 
ground. The relevant part of that sec¬ 
tion runs thus: 

‘ Tbo Governor-General, oaob Govecaot 
(Lidutaoant Governor and Chief Com*ri88ioner 
and each of the membard of tho Executive 
Council of the Ooveraor-0?oetal or of » Gover- 
uor or Zjietutenant Governor) f'lod a Minister 
appointed nnder thia Act), shall not (a) ba sub* 
jaot to the original juriediction of any High 
Court by reason of anything counselled, ordered 
or dona by*any of them in bis public capacity 
only; nor (b) liable to bo arrested or imprisoned 
in any suit or proceeding in any High Court 
acting in the exercise of its original jurisdic- 
tlm.” 

Iq the first place, the question arises 
if exemption otherwise exists (as I have 
held it does), why was S. 110 enacted at 
all ? Mr. Bajamannar’s argument seems 


C02 Madras Venkataeatxam 7 . Secy, of State (Madhavan Nair, J.) 193#' 


jiajsiblc; he says by S. 9, High Courts 
Act of 1301 (already quoted), the Court 
v:af invested with two distinct jurisdic¬ 
tions: first, jurisdiction of the abolished 
Court (Cl. 2 ) and, secondly, jurisdiction 
freshly conferred (Cl. 11), The old juris¬ 
diction was excluded in the manner al¬ 
ready stated. How was exemption to be 
obtained from the jurisdiction newly con¬ 
ferred ■? This was secured by the enact¬ 
ing of 110. Then another difficulty 
presents itself, why was this exclusion 
restricted to the original jurisdiction ? 
I do not think it necessary to refer to 
the answer attempted. The* fact .re- 
mains, that Governors and Ministers are 
declared not amenable to the original 
juiisdiction of the High Court in res¬ 
pect of their official acts. Then is the 
jurisdiction in certiorari original ? I 
think the question must be answered in 
the affirmative. By S. 34, Judicature 
Act of 1873 (correspondiog to S. 55 of 
the present Act of 1925), to the Queen’s 
Bench Division of the High Court were 
assigned: 

“ All causes and matters.which 

would have been within the exclusive cogni¬ 
zance of the Court of Queen's Benchlin the exer¬ 
cise of its original jurisdiotion.” 

This is explained thus in the “ Sup¬ 
reme Court Practice:” 

“ Matters within the exclusive cognizance of 
the Court of Queen’s Bsnch in the exercise of 
i's original jurisdiction at the oommence* 
mentoftbis Act included the * supervision of 
decisions of inferior tribunals generally by oer* 
tiorarh see the Supreme Court Practice 1928. 

p, 1010.” 

I must guard myself against being 
understood that the term “ original 
jurisdiction ” in this context connotes 
that the writ cannot be issued outside 
the limits of the city. This is not the 
sense in which that expression is used. 
The jurisdiction in exercise of which the 
writ is granted is original, as contrasted 
with appellate. This jurisdiction term¬ 
ed original ” is not to be confused 
;with “ original civil jurisdiction ” men- 
itioned in S. 12, Letters Patent. The 
jlast-mentioned jurisdiction can be exer- 
jcised by its very nature, within certain 
local limits. But the jurisdiction pos¬ 
sessed by the High Court in the matter 
of certiorari is supervisory or corrective 
and on the English analogy, extends 
over all inferior tribunals amenable to 
lits authority. 

Again, under this section, a difficulty 
arises similar to the one I have already 


noticed. A Governor is exempted, so is 
a Minister, but there is no exemption in 
favour of “ the Governor acting with 
Ministers.” I may point to a similar 
lacuna in the section even in the case of 
'■ the Governor in Council,” for, while 
it mentions both the Governor and the 
Members, it does not in terms refer to 
“ the .Governor in Council.” Reading 
the section strictly, the Governor is 
exempted, so are the members ^and the 
Ministers. But this exemption does not 
extend to “ the Governor in Council” 
or . ■ the Governor acting with Minis- 
tors.” We must construe the section 
reasonably. If each of these individuals 
enjoy immunity in respeot of bis pabliof 
acts, it stands to reason that theyshonid' 
likewise be exempt when acting jointly. 

I am, therefore constrained to bold 
that our jurisdiction is excluded. The 
restrictive provisions which drive us to 
this conclusion, are mere relics 0 ! the' 
past, dating back to the discord of the 
Supreme Court and the tGovernor-Gene- 
ral’s Council: see supplement to the Go¬ 
vernment of India by Ilbert (1916),. 
p. 154. In the words of Kernan.J., in 
respect of an allied matter in Collector 
of Sea Customs v. Chidamharam (8), al¬ 
ready qouted, the continuance of these- 
exceptions, is both unnecessary and use¬ 
less. These remarks apply with greater 
force at the present day, having regard 
to the new constitution. In England as 
shown by the numerous oases cited at 
the Bar, prerogative writs lie to the Go¬ 
vernment in its various departments.^ 1 
see no reason for retaining the 
tive provisions, in regard to the Hip 
Courts in India. It is, however, out Mjr 
to give effect to the law as we fine 
I must therefore refuse to make the rap 
nisi absolute. The application is dis¬ 
missed with costs (two sets). Wo must 
fix a special fee, but we cannot penalise 
the petitioner by ordering him to 
sum adequate to the importance of tw 
case and the time it has taken. Accor • 
ingly, we fix the fee of the Govermfien^ 
atBs. 350, and the other respondents* 
costs, at Rs. 75. . . 

The petitioners will pay 
respondent 3 and Rs, 75 to responden 
for their respective costs in this p0 ' 
tioD. ,• 

Madhavan Nair, J.—In this aPP" 
cation directed against: (l) bhe .. . 
tary of State for India in ConnciU 
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(2) the Hon’ble the Minister for Public 
Health, the Governor of Madras; (3) the 
Secretary for Public Health, Govern¬ 
ment of Madras, and (4) Vezzu Venkata 
Narasimham of Nuzvid, the petitioners 
request this Court to issue 'a writ of 
certiorari to the Hon’ble the Minis¬ 
ter, Public Health, calling for the 
records in the matter of G. 0. No. 
Misc. 673-P, H. dated llth March 1929, 
cancelling G. 0. No. Misc. 1214 P. H, 
dated 9th June 1928, to quash the said 
proceedings and to pass such order or 
orders as this Court may deem fit. 

Local Self-Government Department,G. 
0. No. Misc. 1214 P. H. dated 95h June 
1928, was passed in the following cir- 
cumstances: By its resolution No. 71, 
dated 20th January 1923, the Nuzvid 
Union Board granted permission to res¬ 
pondent 4 to establish a rice mill against 
the advice of the District Health Oflicer 
Kistna, who considered it most undesi¬ 
rable as the site was in the midst of 
dwelling houses and on a busy thorough¬ 
fare and in the heart of the town. The 
Collector in his proceedings dated 10th 
February 1928, suspended the Union 
Board’s resolution as in his opinion the 
establishment of a mill in the locality 
was likely to be detrimental to the 
public health. The Union Board was 
given an opportunity to show cause 
why tho Collector’s order should not be 
made to continue in force permanently. 
The Government were not impressed 
with the argument of the Union Board; 
and they concurred with the Collector 
that tho establishment of a mill in tho 
heart of the town should not in the in¬ 
terests of public health be agreed to. 
Narrating these circumstances, the order 
ended as follows: 

'* In exorcise of the powers oonfercod on 
them by Bub-3. 2, S. 3S and 3. 19G, Mad¬ 
ras Local Boards Act 1920, they according¬ 
ly direct that the Collector's order contained 
in bis proceedings, dated lOtb February 1928, 
shall continue in force permanently and the 
pormiasion is oanoelled. 

(By order of the Government, Ministry of 

Public Health). 

(Sd) 0. W. B. Cotton, 
Secretary to Government.” 

The above order was subsequently res¬ 
cinded by the Government by Local 
Self-Government (Public Health) De¬ 
partment, G. 0. No, Misc. G73”“P. H., 
dated llth March 1929 which this Court 
is now called upon to quash by the 
isBua of a writ of certiorari. After 


mentioning in para. 1 that the 
Government in G. 0. No. Misc. 1214 P. 
H., dated 9th June 1929, the Govern¬ 
ment order already quoted, directed that 
the Collector’s Order suspending the re¬ 
solution of the Nuzvid Union Board, No. 
71, dated 20th January 1928, should 
continue in forco permanently, the Go¬ 
vernment order proceeds as follows : 

“Affidavits have now been filed by the resi¬ 
dents of Nuzvid in respeet of the working of 
tho mill in question and the Government bavo 
after a careful consideration thereof come to 
the conclusion that the existence of the mill 
at its present site is not likely to cause danger 
to life, health or safety of the residents of the 
locality. In supersession of the orders contained 
in G. 0. No. 1214 P. H., dated 9tb June 192S 
they accordingly rescind the proceedings of the 
Collector No. R. 0. 0. B-3 362*28, dated lObh 
February 1923, suspending the resolution of the 
Union Board referred to above. 

(By order of the Government, Ministry of 

Public Health). 
iSd) S. Ranganathau, 

Dy. Secretary to Government.” 

The rule nisi was issued by this Court 
calling upon t-ha Ilon’ble the Minister 
for Public Health for the records in the 
matter of these Government Orders for 
quashing the said proceedings. 

At the time of the final bearing of the 

Rule, the petitioners’ learned counsel 

filed an amended application for the 

issue of the writ in which : 

“the Government of Madras, Ministry for Pub¬ 
lic Health,” 

is substituted for : “The Hon’ble the 
Minister for Public Health." 

On behalf of the Government the 
learned Government Pleader takes a 
preliminary objection that an applica¬ 
tion will nob lie under the Government 
of India Act against the Hon'ble the 
Minister for Public Health, Government 
of Madras, and that the amendment 
asked for directing the fresh application 
against the Government of Madras, 
Ministry for Public Health, should nob 
be allowed at this late stage. He next 
argues that this Court has no jurisdic¬ 
tion bo issue a writ of cerbioraU against 
the Minister or the Government of Mad¬ 
ras, Ministry for Public Health, and 
that in any event, having regard to the 
circumstances of this case, the writ of 
certiorari asked for should not be issued. 
All these points are disputed by the 
learned counsel for the petitioners. Tho 
three main questions arising for con¬ 
sideration are: (L) Should the preliminary 
objection be upheld? (2) Has this Court 
jurisdiction to issue a writ of certiorari 
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against tho Minister or the Govarament 
of Midras, Ministry for Pablie Eealth ? 
(3) If it has su3b jarisdictioQ should 
a writ bo granted to the petitioners in 
the present case? I shall deal with 
those guostioDS one after the other. 

(i) The preliminary objection.—In 
these proceedings action has been taken 
by the Local Government under S. 38, 
Cl. 2, Ml Iras Local Boards Act. It em¬ 
powers the District Collector to suspend 
tho resolution of any Local Board under 
certain circumstances : 

and rooort to the G-overotnent, who may there- 
upoQ resoind the CoUecbor's -order or after 
giving-the Locil Board aud, if the order 
affected any act of the presileat, the preeidout 
alsi, a reasonable opportuuity of explanation, 
direct that it oontin io in force with or without 
modification pecmineutly or for each period as 
thev think fit." 

Under S. 134, Cl. 4, Government of 
India Act ■ 

“ “Local Govornmmt” means, in the case of 
a Governor’s provlno', the Governor in Coanoil 
or the Gov rnor acting with Ministers (as the 
Case may require)." 

This definition epitomizes the sub¬ 
stance of S. 46 of the Act which is as 
follows : 

The Presideuoies of Fort William in Bengal, 

Fort St. George, and B >mbay.shall each 

be govc>-ne,^^ in relation to reservei.subjects, by 
aGov»rnor in Council, and in relation to trans¬ 
ferred flubjects (save as otherwise provided by 
this Act)^ by the Governor acting with Minis- 
tere appointed under this Act." 

The two limbi of the Local Govern* 
meot are the Governor ia Council in re¬ 
lation to reserved subjects and the Go¬ 
vernor acting with Ministers in relation 
to transferred subjects. The subject- 
matter of the Government Orders in the 
present proceedings admittedly falls 
within the category of transferred sub¬ 
jects, and as such the Local Govern¬ 
ment’s order under S, 38. Cl. 2, Local 
Boards Act, will be made by the Gover¬ 
nor aoting with tho Minister in charge 
of this particular subject. 

^. Having regard to these provisions it 
is clear that the application for the writ 
should not have been directed against 
the Hon’ble the Minister for Public 
Health, Goverument of Madras. That 
is conceded by the petitioners. In strict 
propriety the application should have 
been directed against the Governor of 
Madras acting with the Minister in 
charge of this particular subject. S. 49 
(1) enacts that 

'.‘AH ordetB.. of th® Qovaroment of a 

Governor a proviaoe (auoh aa Madtaa, Bombay 


oto.) shall be expressed to bem^debythe Qo* 
vero mjQfe of the pcoviuce and shall be aukheati- 
cated as the Govecnoc may by tula dicact, bo 
however, kbit provision shall be made by mie 
for distiaguishiag orders and other prooeadiaei 
relating to transforred aubjeota from other 
orders and proseediogs.” 

“Oedars and -prooeedings autheutioatel as 
aforesiid shall not be called into question in 
any legal procesding on the ground that they 
were not duly made by tho Government of the 
province.” 


Clause 2 enacts : 

“The Governor may make rules and orders 
for the more oonvenient transaotioa of bosi- 

.with hia Ministers and every 

order made or act done in aooordaaoe with 
those ruijs shall be treated as being the order 
or the Act of the Government of the proviaoe." 

Obviously, it must have been accord¬ 
ing to the rates made under this saotion 
that the order in this case has basa is¬ 
sued in the following form : 

"By order of the Govarnment, Uinlstcy for 
Public Health.” 

The expression “Ministry for Pablie 
Health" does not find a placo In the 
Government of India Act; bnt rales 
must have been made under S. 49 wbioh 
authorize the Governor acting with the 
Minister for Public Health being des¬ 
cribed as the “ Ministry for Poblio 
Health." This, I think, is the explana¬ 
tion for the expression, “Thd Ministry 
for Public HeaUh" being found in thft 
order of the Government. 8o, if tbs ap-j 
plication for the issue of a writ wai 
directs i against the Governtnent ol 
Madras, Ministry for Public SsaUh» *b® 
application according to the provisiM 
of the statute would have oertaiolp 

been in proper form. 

The learned Government Plewcr 
argues that the application to be io P^®' 
per form should be directed again® 
the Governor. His argument is mainly 
based on S. 52, Ols. 1 and 3, Governmsnt 
of India Act. Under Ol. 1 the Gowraot 
may appoint Ministers and any 
tars so appointed shall hold office durins 

his pleasure. Ol. 3 enacts that 
"In rslation to tranafetred aubjacWi 
Governor shall be guided l>y tbe alviM o 
Ministers, unless he aass auffisleut o» 
diasent from their opinion, in 
may require action to bs taken ®^berff‘W , 
in aooordanoe with that ®dvlfle. Fto 
that rules may be made under thia Ao» • 
temporary adminietratlon of » 


aubjeot where, in oases of «{ 

a vaoanoy, there is no Miaiater *n ® 
the aubjeot, by auoh authority and 
maunec aa may be ptaaotibad by the tula • 

It is argued that since the . 
offer only advice which mey oe 
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ded by the Governor and since ha can 
adoainister the dopartments himself 
without Ministers in cases of emergency, 
the orders passed by the Government in 
relation to transferred subjects are 
really orders of the Governor and, as 
such, if they are sought to be questioned 
by writs of certiorari, the writs should 
be directed against the Governor. The 
point is sought to be further empha¬ 
sized by reference to S. 47 (1) of the Act 
•which deals with members of the Gover¬ 
nor's Executive Councils and S. 50 (1) 
which deals with the procedure in case 
of difference of opinion in Executive 
Council. 

The argument cannot be accepted. 
Under S. 46, Cl. I, the Presidency 
of Madias is governed in relation to 
transferred subjects by the Governor 
acting with Ministers. Whether their 
advice is followed or not, the orders 
passed in relation to transferred subjects 
are orders of the Governor acting with 
Ministers, and when the orders passed 
by this statutory body are sought to be 
challenged by writs of certiorari, it is 
clear that the ’application for the writs 
should be directed against that body 
and against none else. I have shown 
having regard bo the rule-making power 
contained in S. 49 (i) that the applica¬ 
tion would be in proper form if directed 
against the Government of Madras, 
Ministry for Public Health. As this 
has nob been done in the present case, 
is the application to be dismissed? I 
think not; and this, apart from the 
question of amendment asked for at this 
hearing. The recipient of ’the notice 
knew exactly the scope of the applica¬ 
tion against which he was asked to 
show cause. He knew by the receipt of 
the petition and the affidavit annexed 
to it that the Court was being moved to 
issue a writ of certiorari calling for the 
records in the matter of G. 0. No. Misc. 
673 P. H.. dated lUh March 1929, can- 
celling G. 0. No. 1214 P. H., dated 9tb 
June 1928, and for quashing the said 
proceedings. On his attention being 
drawn to the matter of tnese Govern¬ 
ment Orders it must have become clear 
to him that the proceedings were direc¬ 
ted against the orders passed by the 
Xjooal Government, i.e., the Governor 
acting with the Minister for Public 
health, i.e., the Government of Madras, 
Ministry for Pnblio Health. In this 


view the application may be considered 
to have been directed against the pro- 
per department of the Government of 
Madras. Therefore the objection that 
the petition should be dismissed as it 
was directed against the Hon’ble the 
Minister for Public Health, Government 
of Madras, has no substance in it and is 
overruled. This dispenses with the 
necessity to consider the question whe¬ 
ther the amendment asked for ma,y be 
allowed at this stage. 

(2) Has the High Court jurisdiction 
to issue the writ? The next question 
for consideration is whether the High 
Court has jurisdiction to issue a writ of 
certiorari against the Government acting 
with the Minister for Public Health or 
the Ministry of Public Health as the 
department is now called. The learned 
Government Pleader argues that it nas 
no such jurisdiction relying on Ss. 106 
(l) and 110, Government of India Act, 
under each of which he states that the 
Government can claim exemption. Gene¬ 
rally stated, his argument is that, while 
the High Court has jurisdiction to issue 
writs of certiorari against Courts or 
persons entrusted with judicial functions 
In re, Nataraja Iyer (7). In re Mrs, 
Annie Be ant (9) and A-nnie Be<ant v. 
Advocate-^General of Madras (10), “the 
Governor acting witn Ministers” is 
exempt from its jurisdiction “by reason 
of anything counselled, ordered or done” 
by that body in its ‘‘public capacity.” 

I shall 6rsb deal with S. 106 (1), 
Government 'of India Act, the relevant 
provisions of which are as follows: 

"Tbe High Court h’\s under this section such 
jurisdiction .... and all such powers and 
authority .... as are vested in it by Letters 
Patcot and subjeot to the provisions of any 
such Letters Patent all such jurisdiction, 
powers and authority as are vested in that Court 
at the commencement of this Act." 

In ffyiding out the present jurisdic¬ 
tion of the High Court we have there¬ 
fore to inquire into the jurisdiction, 
power and authority vested in it at the 
commencement of the Act. This re¬ 
quires examination of the various Letters 
Patent relating to the High Court and 
of the powers of the Supreme Court. 

This High Court was established by 
24 and 25 Vic. Gh. 104 known as the 


(9) [19161 83 Mad. 1164=37 I. C. 607. 

(10) A.l.B. 1919 P.O. 3 =52 I. 0. 209=46 I.A. 
176=43 Mad. 146 (P.O.). 
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High Courts Charter Act. S. 9 of that 
Act; provided that: 

* he Hi^b Cf/iiri *o be established iu each 
Presidency shall have and exorcise all jurisidie* 
TioD and every power and authority whatso¬ 
ever in iny manner vested in any of the Courts 
iutbo same Presidency abolished under this 
Ac: at toe time of the abolition of the last 
mcDtioaid Courts.” 

Hy S. 8 of that Act the old ''Supreme 
Ccuit and the Court of Sudder Dewany 
Adawlat and Foujdary Adawlat were 
abolished. The High Court thus inheri¬ 
ted the jurisdiction 'and all the powers 
ci the old Supreme Court. These powers 
■were continued in the Court under 28 
and 29 Vic. Ch. lo. The Letters Patent 
issued with rcfaronco to this statute re¬ 
enacted the powers already given and 
stated that the powers hitherto exer¬ 
cised “before the publication of these 

presents” shall vest in the High Court: 
see S. 17. Then came the Government 
of India Act which dealt with the juris- 
ujction of the High Court in S. 106, Cl. 1, 
already referred to. It is thus apparent 
that the High Court at the present day 
in exorcising all the powers it has under 
the statutes we have referred to exer¬ 
cises amongst all jsuch powers all the 
powers of the old Supreme Court; and 
when we examine what powers the 
Supreme Court had, it will be discovered 
that it had no jurisdiction over the 
governor and Council jointly or severally 

for acts done or orders issued by them 

in their public capacity. 

The Government of India Act of 1803 
(39 and 10 Geo. Ill, Ch. 79). by virtue 

of which the Supreme Court at Madras 

was established by Cis. 2and 3, enacted 
that a Supreme Court may be established 
at Madras with the same powers and 
authorities as .the Supreme Court at 
Calcutta and that the Governor and 
Council shall enjoy the same exemption 
and no other, from the authority of the 
I upreme Court as is enjoyed by the 
Goyernor-General and Council from the 
jurisdiction of the Supreme Court at 
Calcutta. Paras 4 and 5 of Ss. 2 and 3, 
where the exemption of the Governor 
and Council is specifically referred to, 
are as follows. 

Section 2, para 4: 

‘‘And whereas it may be expedient for the 
betver administration of justice in the said 
settlement of Madras that a Supreme Court of 
Judicature hhould be established at Madras, in 

iSfW?- ’fith the same powers and 

authorities as thac now subsisted by virtue of ' 


3 Ye OF State (Madhavan Nairj^Jj 19^ 
i before mentioned at Fort 

I Section 2, para 5: 

“Be it therefore enacted, that it shall and 
. may be lawful for His Majesty .... to enact 
5 and establish a Supreme Court of Judicature 
5 at Madras aforesaid .... with full power to 
! exercise such civil, criminal, admiralty and 
ecclesiastical jurisdictions .... and to bo 
invested with such power and authorities^ 
privileges .and immunities .... and subject 
to the same limitations, restrictions and con- 
I trol with the said Port St. George .... as 
the said Supreme Court of Judicature at Fort, 
William in Bengal, -by virtue of any law now 
' in force and unrepealed or by this present- 
1 Act, doth consist of, or is invested with or 
subject to, within the said Fort William or 
the Kingdoms or Provinces of Bengal, Behae 
and Orissa.” 

■ Section 3: 

“Provided always that the Governor sod 
Council at Madras and the Governor Genersl 
at Fort William aforesaid shall enjoy the Sima 
exemption and no other, from the satbority of 
the said Supreme Court of Judiosture to be 
there erected as is enjoyed by the said Governor*’ 
General and Council at Port William aforesaid 
from the jurisdiction of the Snpreme Court of 
Judicature there already by law established.’* 

As this Act specifically granfes tothe 
Governor and Council at Madras "the 
same exemption and no other" from the 
jurisdiction of the ^Supreme Court to be^ 
established as is enjoyed by theGover- 
nor-General and Council at Fort Wil* 
liam, it becomes necessary to refer to 
the powers and authorities vested io the 
Supreme Court at Calcutta to find onfr 
the exact nature of the exemption thyt 
is granted to the Governor and OonQcih 
To anticipate a little, this will show the 
interesting fact, that, ’unlike the Sop- 
reme Court at Calontta about the joiis* 
diction of which over the Governor* 
General and Counoil there were many 
doubts and difficulties”, the Sapremfl 
Court at Madras from its very oiiS^ 
had clearly no jurisdiction over the 
Governor and Council. 

The East India Company Aot,_ 
commonly known as the Regulating A® 

13 (13 Geo. Ill, Chap. 63 ) authorised aj 
Majesty by Charter and Letters 
to erect and establish a Supreme Oou 
at Calcutta: see S. 13. This Act wm 
followed by the grant of the J 
dated 26th September 1774 09tabli9D|W 
the Supreme Court which, briefly statw 
invested that Court within Ben^» 
Behar and Orissa with such jurisdiction 

and authority as the Court of the Kiog 
Bench exercised in England: seed. » 
Theti came the historic struggle betwee 
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the Governor-General and Council and 
the Supreme Courb which led to the 
passing of 21 Geo. Ill, Chap. 70 (Bast 
India Company Act of 1780). By S. 1 
it is enacted that: 

“the Govetoor-Geueral and Council of, Ben¬ 
gal shall not ba subject, jointly ot severally, 
to the jurisdiction.of the Supreme Court of 
Fort William in Bengal for or by any reason 
of any act ot order, or any other matter ot 
thing whatsoever counselled, ordered or done by 
them in their public capacity only, and acting 
as Governor-General and Council.’' 

Section 3 enacts that: 

. for any act or acts, done by the order 
of the said Governor-General and Council in 
writing .... the said order .... with proof 
that the act or acts done has or have been done 
according to the purport of the same, shall 
amount to a sufficient justification of tbo said 
acts, and the defendant shall be fully justified, 
acquitted and discharged from all and every 
suit, action and process whatsoever, civil or 
oriminal, in the said Court.” 

These provisions show that the Sup¬ 
reme Courb ab Calcubba had in the year 
1800, when the Supreme Courb at Mad¬ 
ras was established, no jurisdiction over 
the Governor General and Council of 
Bengal jointly or severally 

“for or by reason of any act or order or any 
other matter or thing whatsoever counselled, 
ordered or done by them in the public capacity 
only and acting as Governor-General and 
Council” ; 

as mentioned in S. 1; and also over per¬ 
sons for any act or acts done by them 
under the authority of the Governor- 
General and Council. In this connexion 
reference may usefully be made to J 71 re 
Ameer Khan (11) by way of illustration 
to show what effect was given to S. 2 

by the Calcutta High Court which in- 
heribed the limited jurisdiction of the 
Supreme Court by 24 and 25 Vic. Chap. 
104. In that case a Mahomedan sub¬ 
ject of the Crown was arrested in Cal¬ 
cutta and taken to the mufassil and de¬ 
tained in jail under a warrant of the 
Governor.General and Council in the 
form prescribed by Begn. 3 of 1818 and 
an application was made to the High 
Courtito issue a writ of habeas corpus 
to the Superintendent (a European 
British subject) of the jail. It was held 
that the Supreme Courb had power to 
issue writs of habeas corpus to persons 
in the mufassil and that the same power 
was continued to the High Court, It 
was also held that, as the person against 
whom a writ was applied for acted 
nnder the written order of the G overnor- 

(11) 6 Beng. L. B. 392.- 


General and Council, the Court would 
not direct the writ to issue. The latter 
part of this decision illustrates the 
limitation of the jurisdiction of the 
High Court over the Governor-General 
and Council. Referring to S 3 . 1 and 2 
of 21 Geo. in, Chap. 70, which empha- 
sise tbo limitation of the powers of the 
Supreme Court, Norman, J., states thus: 

“Therefore, as the Superintendent of the Jail 
at Alipore bolds the prisoner under the warrant 
in writing of the Governor-General in Council, 
it is clear that such order must prevail as 
against the command of any writ which this 
Court has power to'issue. It appears to me 
therefore that I ought uot to issue a writ which 
it would bo the duty of the Superintendent of 
the Jail to disobey,” 

From this it follows that the jurisdic¬ 
tion of the Supremo Court at Madras 
over the Governor and Council (see 30 
and 40 Geo. Ill, Chap. 79, already re¬ 
ferred to) was linaited in the same way 
as was the jurisdiction of the Supreme 
Court over the Governor-General in 
Council of Bengal by 21 Geo. Ill, Chap. 
70. In other words, the Supreme Court 
at Madras, when it was established in 
1800, had no jurisdiction over the Gover¬ 
nor and Council for acts counselled, 
ordered or done by them in their public 
capacity as enacted in 21 Geo. Ill, Chap- 
70 with reference to the Calcutta Sup¬ 
reme Court. Having regard to the fact 
that the Governor-General and Council 
enjoyed the exemption referred to, 
jointly and severally it must be held 
that in Madras also the exemption from 
the jurisdiction of the Supreme Court 
affected the Governor and Council 
jointly and severally. The Letters 
Patent of the Supreme Court were issued 
on 26th December 1801 in pursuance 
of the statute, 39 and 40, Geo. Ill, Chap. 
79. S. 8 of that Charter enacted thafr 
the Supreme Court shall have 

. such jurisdiction and authority as out 
Justice of out Court of King's Bench have and 
may lawfully exercise, within that part ot 
Great Britain called England, as far as citcum- 
stanoes will admit.’* 

In exercising these various powers of 
the Court of King’s Bench, the Supreme 
Court had no jurisdiction as we have 
seen ov 0 r the GovdrQor and CouDcil ot 
Fort St. George. It follows therefore 
that the Madras High Court which has 
inherited the powers of the Supreme 
Court by Letters Patent in exercising 
its "jurisdiction, powers and anthoriby” 
under S. 106 (l), Government of India 
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Act, has no jurisdiction over the Gover¬ 
nor and Council jointly or severally. 

The above couclusion is controverted 
by tiie learned counsel for the peti- 
bioners l)y referring bo S. 130, Govern¬ 
ment of India Act, which repeals the 
Acts speciOed in Sch. 4 bo the Act bo the 
extent mentioned in Col. 3 of that sche¬ 
dule. If; is pointed out that 13 

Geo. HI, Chap. 63, 21 Geo. Ill, Oh. 17. 
b9 and 40 Geo. Ill, Chap. 79 and 

24 and 25 Vic.Chap. 104 are 

all repealed either in part or in whole, 
and that having regard to the follovving 
paragraph of R. 130 tho exemption 
claimed by the Governor and Council no 
longer exists and that the only exemp¬ 
tion which they can claim is under S. 
110, Government of India Act, which, it 
is argued, according bo its dorms cannot 
bo availed of by them: 

,.Any reforeace in any onactmoak, 

wnC'-fljor an Act of Parliamout or made by any 
authoritj io British ladia, or in any rules 
regulations or others made under any such on* 
enactment, or in any Letters Patent of other 
doournent, to any enaotmeot repealed by this 
Act, saall for ^11 purposes bo construed as re- 
lerenoe to this Act, or to the corresoondiac 
provision thereof : see S. 130.’* " 


This argijmonb cannot be accepted as 
the powers of the Supreme Court limi¬ 
ted in its operation are as shown above 

oCourt under 
S. 106 (1) and the High Court in exercis¬ 
ing these various powers under that 
section can only exercise them subject 
to the restricfciou which I have pointed 
out. In this connexion it is also argued 
that having regard to the "powers and 
authorities’' vested in the High Court 
without any restriction by S. 9 and tho 
language of S. 11. High Courts Act, it 
must be held that the old restriction 
has not been carried out in the Act; but 
^18 argument is also untenable 'as the 
High Court has inherited the powers of 
the abolished Courts the jurisdiobion of 
which was restricted in the manner al- 
ready pointed out. 

The argument as regards S. 110 will 
be dealt with later on. 


Having thus established that unde 
^106 (l), Government of India Act, th 
High Court has no jurisdiction over th 
•Governor and Council jointly or seve 
rally for acts done or counselled by thee 
in their public capacity, the responden 


jrgues^ that the same exemption 
fee claimed by the "Governor 


ca 


aotin 


with Ministers” in relation to a tran*. 

ferred subject. It is objected that unless 
by statute^ Governor acting with Minis, 
ters” within the meaning of the Govern, 
ment of India Act is assimilated to 
the Governor and Counoil” referred 
to in tho enactments the exemption 
from the jurisdiction of the High Court 
granted to the Governor and Counoil 
cannot be extended in favour of the 
Governor acting with Ministers.*’ 
The petitioners are prepared to concede 
for this argument that the "Governor 
ill Council under the Act may claioi 
the exeraptio'a in question. This leads 
to the anomaly that one limb of tho 
Government that supplanted the 
Governor and Council of old is not 
subject bo writs of certiorari, while the 
other is. The learned Government 
Pleader argues (1) that the acts done, 
counselled, etc., in the administration 
of the transferred subjects are acts 
done by the Governor; if this argument 
is not acceptable he states (Sj that 
under S. 31, General Clauses Act, the 
Governor and Council may be identi¬ 
fied with the "Governor in Counoil" 
and the "Governor acting with the 
Ministers” under the Government of 
India Act. 

Section 31, General Clauses Act, Ii 
as follows: 

“Xq any eoactm^nt mtde by any aokhoti^ 
IQ British iQdia b^fors tbd dstdon which 8. Bp 
Government of India Aat, 1919, oo^ j®*® 
opar,ition, and in any rule, order, aotlfioakl®®* 
Schema, bye-law or othif dojamaot n*®® 
under or with reference to, any aaoh 
meat, any raferenoe by whatever fotmoivo^* 
to an aushority authorized by law, at thetiiM 
the enactment was made, to aimmistet 
cotive Govjtnment in any part of 
India, shall, ^here a corresponding newsotB®" 
rity has been constituted by tho GowiflO®® 
of India Aot, 1919, be ooustmed for all 
poses, after the above.mentioned date, 
reference to such now anthority.” 

I have already overruled the 
meat that the orders of the 
Government in relation to transferr®^ 
subjects are "orders of the Govern®' 
Section 31, General Clauses Act, ? 
no use in solving the difficulty e® * 
obviously applies only to laws ? 
"any authority in British; ladia 
not to Acts of Parliament. It seeius 
me however that if the' GovaenUf 
claim the exemption ip question *rn 
the jurisdiction of the High 
s 106 (D.as r have held he can, 
clearly it is not illogioal to infer * 
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this oircumstance that no writ of certi< 
orari can be issued by the High Courb 
also against the Governor acting with 
Ministers. How can in actual practice 
exemption be g.ven to the Governor 
which he is entitled to claim as a 
matter of statutory right, if it is held 
that proceedings can be directed 
against the Governor acting with the 
Ministers ? The inconsistency is ob¬ 
vious. I must therefore hold that if 
the High Court has no jurisdiction to 
issue the writ of certiorari against the 
Governor under S. 106 (l), Government 
India Act, it has equally no jurisdic¬ 
tion to issue the writ against the Gover¬ 
nor acting with the Ministers. 

The next branch of the argument 
relates to the exemption claimed under 
S. 110, Government of India Act, which 
is as follows: 

‘‘The GjVbrnor-General, each Goverooc 
(Lieatenant'Goverijor and Chief Commis- 
siooec aud each of the members of the exe¬ 
cutive couueil of the Govern r-Cr^neral or of a 
Governor or Lieuton -nt-Govoroor and a Minis* 
terraopointed under this A-:t}, shall not 

(a) be subject to the O’igiaal jurisdiction of 
any High Court b; reason of anything conn* 
eelled, ordered or done by any of them in his 
public capacity only.” 

The exemption from the original 
jurisdiction of the High Court granted 
by this section to the persons named 
therein relates only to 

“anything counselled, ordered or done by any 
of them in his publio capacity.” 

There can be no question that the 
order complained against in these pro¬ 
ceedings was passed by the authority 
concerned in its public capacity. If 
with respect to such an order both the 
Governor and the Ministers are seve¬ 
rally exempt from the jurisdiction of 
the High Court, provided that the juris¬ 
diction invoked against them is its 
original jurisdiction, then it follows as 
a matter of inference that the Governor 
acting with the Ministers must also bo 
exempt from the Court's jurisdiction. 
The question then for consideration is 
whether “the writ of certiorari" is is¬ 
sued by the High Court in the exercise 
of its original jurisdiction. Having 
regard to the authorities this question 
mast be answered in the affirmative. 

“Oertiorari is an original writ isBned out of 
Ibo obanoary of Coneb of King's Bench directed 
lathe King's name to the Jndgea oroffioere of 
ioteriur 0 urCB a immanding them to retarn 
the teoerds of a cause or matter depending 
before them, to the end the party may have 


the more surf and speedy justice b''foro the 
King or such Justices as bo shall assign to 
determine tbo ciuise: See note 1 at p. ]■! of the 
Practice of the Crown Office by Short and 
Heller. 

The High Courts Act.S. 9, in investing 
the High Court with the powerv of the 
King’s Bench, invested it with the 
power to issue writs of certiorari. 
Under the Judicature Act, 36 and 37 
Vic. Ch. 66, S. 34 (2), the original juris¬ 
diction to writs exorcised by the Court 
of King’s Bench was assigned to the 
Queen’s Bench Division of the High 
Court. The following note under S. oi, 
Judicature Act, lb73, in the Yearly 
Practice of tlie Supreme Court (1924} 
clearly shows that writs in England 
were issued by the Court of Queen’s 
Bench in the exercise of its original 
jurisdiction. 

” Mafctars within the exclusive cognizance of 
tbs Court of Queeu’e Bench in the exorcise of 
its original jurUdic'^ion at tbo commeucement 
of this Act included tbe supervision of the deci* 
sioos of inferior '^ribunttJs generally by cer¬ 
tiorari : U. \-..Chu)!trell, (1:2) and (1878j i 
A. C. 300. ” 

Tue original jurisdiction of the Queen’s 
Bench to issue a writ of certiorari was 
assigned to the King’s Bench Division 
by S. 56 (2), Supreme Court of Judi¬ 
cature Act, 1925, and the same note 
which I have quoted above appears 
under this section in the “Yearly Prac¬ 
tice’’ for 1928. To the same effect, the 
following note which appears in the 
Annual Practice 1929, under S. 66 (2), 
Supreme Court of Judicature (Consolida¬ 
tion) Act, 1925 

“ The exclusive jurisdiction extended to the 
supervision of inferior Courts by prohibition, 
certiorari, case stated at common law etc. etc : 
see p. 2171. ” 

The authorities show that in England 
a writ of ‘Certiorari is issued by tbe 
King's Bench in the exercise of its ori¬ 
ginal jurisdiction, and, as I have already 
stated, it is this jurisdiction which was 
vested in the High Court by the High 
Courts Act. It may be pointed out that 
in England under S. 45, Judicature Act, 
an appeal lies to the Divisional Court 
against an order in matters of certio¬ 
rari. In this connexion the observa¬ 
tions of Wallis, 0. J., in Chief Commis¬ 
sioner V Income-tax-7. North Anantapur 
Gold Mines Ltd. (13) at p. 725 (o/44 
AfdJ.) regarding the jurisdiction under 

(12) [1875) 10 Q. B. 687=44 'L. j7M. C. 94=23 
• W. R. 707=*33 h. T. .-'05. 

(13) A. I. R. 1921 Mad. 524=61 1.0.682=41. 

Mad.-718. 
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y:iiic!i the wrife of mandamus (a preroga- 
ti7e wj'ib like the writ of certiorari) is 
issued by the High Court, may usefully 
ha referred to. The learned Judge 
observes : 

■'Now the issuiug of tho \7rit of mandamus 
to secure the porfotraanca of a public duty 
whore no adequate remedy existed by action or 
otherwise was, it seems to me, cloariy an exer¬ 
cise of original jurisdiction. It was a proceed¬ 
ing originating in the Court issuing it, and 
might be directed in a proper case to any class 
of piiliHc officer, executive or judicial. It 
must also be recorded as having been within 
the original jurisdiction of the Supreme Court 
because that Court bad no appellate juris¬ 
diction. 

“ Having rogird to those authorities it must 
,be held that in India this Court's power to 
jissue tho writs of certiorari falls within its 
origioal jurisdictiou as distinguished from its 
ippcllafce or other jurisdictions and it is in 
'this sense that the expression "original juris¬ 
diction” is used in S. 110, Government of 
]India Act. ” 

Sir C. P. Ramaswami Ayyav atbemptied 
to show with reference to the nature of 
the writ that the High Court in issuing 
it exercises its appellate -or revisional 
or supervisory jurisdiction. No doubt 
the writ of certiorari is described as 

" the process by which the King’s Bench 
Division in tho exercise of its superintending 
power over inferior jurisdiction requires the 
Judges or officers of such jurisdiction to cer¬ 
tify or send proceedings before them into the 
King's Bench Division, whether for the pur¬ 
pose of examining into the legality of such 
proceedings, or for giving fuller or mors eatis- 
factory c6oct to them than could be done by 
the Court b)bw : see Short and Mellor Crown 
Practice. " 

This describes the nature of the writ, 
but no inference can be made from it as 
regards the special jurisdiction of the 
High Court under which it is issued. 
The petitioners' learned counsel relied 
on tho following observation of Nor¬ 
man, J., in In the matter of Ameer Khan 
(11) at 438 in support of his argument : 

" I may observe, moreover, that the issue of 
the High Prerogative writ of habsas corpus ad 
subjiciendum is not a matter of ordinary ori¬ 
ginal civil jurisdiction. In England it Issues 
on the Crown Side of the Court of Queen’s 
Bench, and in the late Supreme Court the 
motion for euoh habeas corpus was made in 
the Supreme Court, and not on any side, such 
as the Plea Side or Equity Side of the Court: 
see Pulton’s Reports, p. 372, note. " 

In understanding these observations 
reference must be had to the context in 
which they were made. The learned 
:Judg 0 was considering the question 
whether a writ of habeas corpus can be 
issued into the mufassil, that is. beyond 
.the ordinary territorial iurlsdiotion of 


the original side of the High Court 
The sentences which succeed the extract 

my mind, make the 

position clear: 

" The limits within which snoh writs cm 
be issued are in my opinion, not affeotad 
by Cl. 11 of the Charter of 1865 The 
answer to the question as to the looariimiti 
withm which such habeas corpus may be 
issued appears to me to depend on the jarisdie- 
tioo which the late Supreme Court possessed 
under the Charter of 1774. •’ ^ 

In the passage quoted the expression 
original jurisdiction” is used in con- 
trast with the jurisdiction over tbs 
mufassil which the High Court has and 
not in contrast with the appellate and 
other jurisdictions of the High Court. 
The passage in Annie Besant v. Advocate 
General of Madras (10) at p. 159 (of 43 
Mad.) namely : 

" their Lordships do not think tbit the 
powers of the High Courts, which have io* 
berited the ordinary or extraordinarj jnrisdio* 
tion of the Supreme Oonrt to issue vtitsoi 
certiorari, can be said to have been taken 
away, ” 

also, in my opinion, does not supporfi 
the petitioners. The expression ' ordi¬ 
nary jurisdiction” in this passage is used 
as opposed to “extraordinary jurisdic¬ 
tion” and the other juriadiotioDS of thOi 
High Courts and not in the technioal 
sense in which I think tho expression 
“original jurisdiction” is used iu S. 110, 
Government of India Aot. Attention! 
may be drawn to the following obwrvi* 
tions of the Judicial Oommittoo, in 
the matter of Candas Narrondas 7. O.A. 
Turner (14) at 533 to elucidate the 
meaning of the expression ordiW 
jurisdiction” appearing in the 


passage; 

" Mr. Rigby argued that the passages o jJJ 
Charter which have just been epitomlMd'' 
the jnrisdiction into four classes, o'djpatj 


glnal, extraordinary, original, 
those special matters which ate ^kesubjeo 
special and separate provisions. Bm 
L ordships are of opinion that tbeexp^. 
"ordinary jurisdiction" embraces all , 
>d In the ordinary coarse ®l “ _ 
i any special step bsing 
it; and that it is opposed to 


exercised 
without 
assume i., 

nary jurisdiction, whioh the Oouit may s®®^ 
at its discretion upon special oeoasion 
special orders." 

If the expression "ordinary 
tion” is understood as explained by 
Lordships in the Bombay case. , 
is clear that the’ passage in , 
sant V. Advocate-GmeT(il of « 

does not really hel'p ’t^,^ ' 

hi\ nsftoi 1ft Bom. .'590=16 I. A. 156 
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musb therefore be held that the jurisdic¬ 
tion to issue a writ of certiorari falling 
under the original jurisdiction of the 
High Court, this Court has no jurisdic¬ 
tion to issue such a writ against the 
Governor acting with the Minister for 
Public Health. 

It will thus be seen that the Governor 
acting with Ministers is entitled to 
claim exemption from the jurisdiction 
of the High Court for acts counselled or 
ordered by them in their public capacity 
both under S. lOG (l) and S. 110 (a), 
Government of India Act. It is need¬ 
less to speculate as to why the legis¬ 
lature has provided this double safe¬ 
guard for the Local Government. We 
have seen how it originated and how it 
was passed on from statute to statute. 
It was argued that since provision for 
the exemption of the Government from 
the High Court’s jurisdiction is found 
explicitly in S. 110 of the Act, it must 
be assumed that no such provision can 
be extracted from S. 106 (1). This as¬ 
sumption, even if correct, does not help 
the petitioners ; but I have shown that 
S. 106 (1) also exempts the Government 
from the High Court’s jurisdiction. The 
learned Government Pleader basing his 
arguments on the extensive powers given 
to the High Court under para. 1. S. 9 of 
24 and 25 Vic. Ch. 104 as distinguished 
from the powers of the “abolished 
Courts” given to it under para. 2 has 
attempted to offer some explanation for 
including in the same Act two sections 
dealing with the same subject; but 1 do 
not think it is necessary to embark on 
this inquiry however interesting it is; 
we are familiar with legislation “by 
way of abundant caution;” probably, 
B. 110 was enacted to make sure that 
the wholesale repeals and amendments 
effected by the Government of India 
Act did not interfere with this safe¬ 
guard which is a relic of antiquity. 

We now come to the last question : 

Should the writ be granted in the 
present case ? 

As I have held that this Court has no 
jurisdiction to issue a writ of certiorari 
against the Local Government this ques¬ 
tion does not arisa for consideration. 

In the result, this Civil Miscellaneous 
Petition is dismissed with costs. 

C. M. P. 4277 of 1929. 

I-. Xhis case is governed by the judgment 
we have just delivered. The petition is 

i 


dismissed with costs of the Goverumanfc. 
The petitioner will pay to respoudeuts 1 
and 2 Rs. 150 for their costs in this 
petition. 

p.K.S./R.il. Pi'titi'jii'? disinissed. 

A. I. R. 1930 Madras 911 

"Wallace and Anakt.vkrishka 
Ayyar, JJ. 

Meenakshi .bnmal and others — Appel¬ 
lants. 

V. 

A. Langaswami Ayyar and another — 
Respondents. 

Second Appeals Nos. 2242 and 2213 of 
1927, Decided on 3rd December 1920, 
from decree of Dist., Judge, Ramnad, 
in Appeal Suits Nos. 8 and 9 of 1924. 

(a) Madras Estates Lands Act (1903), 
S. 112—Notice sent to Collector in proper 
time—Proceedings are legally initiated. 

The landholder legally iaitiatas procaedinga 
uudci S. 112 if he sends the notices contem¬ 
plated by S, 112 to the Collector in proper time. 

[P 012 C 1) 

fb) Madras Estates Land Act (1908), S. 112 
—Landholder transferring his interest to 
stranger can recover past arrears if he hat 
initiated proceedings under S, 112 prior to 
transfer. 

Even where a landholder has transferred his 
interest as landholder in the lands to a 
stranger, he is entitled to recover past arrears, 
if he has initiated proceedings .under S. 112 
before he transferred his interest in the land 
to a third person: A. I, R 19U F. C. ill, 
Fist. [P912C2] 

P. B. Ganapati Iyer and K. P. Pan- 
chapagesa Iyer —for Appellants. 

C. S. Vcnlcatachariar and M. S. 
Venkatarama Iyer —for Respondents. 

Anantakrishna Ayyar, J. The 
landholder proceeded to take steps 
under S. 112, Estates Land Act, to at¬ 
tach and sell the holding of the ryots for 
non-payment of arrears alleged to be 
due to him by the ryots. The ryots 
instituted the two suits, Second Appeals 
Nos. 242 and 250 of 1922, to set aside 
the attachment under S. 112. Second 
Appeal No. 2242 relates to the suit filed 
to set aside the attachment in respect of 
the arrears for fasli 1329 and Second 
appeal No. 2243 relates to the suit 
similarly instituted to set aside the at¬ 
tachment made by the landholder in 
respect of the arrears for fasli 1323. 
The main pleas raised by the ryots, the 
plaintiffs in these suits, were that the 
landholdei had agreed on 31st March 
1920 to transfer bis rights as landholder 
in favour of a stranger. He took pro¬ 
ceedings in respect of rent due for fasli 
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1329 on 15tb August 1920, and in res¬ 
pect of rent due for fasli 1328 in June 
1920, The saledeed however w %3 
exeouted only on 16th August 1920. 
On those facts the plea raised by the 
ryots that the landholder had no locus 
standi to take proceedings under S. 112, 
Estates Land Act, was overruled by both 
tlje lower Courts. There was also a 
question raised on behalf of the ryots as 
to whether they bad encroached on 
some portion of the mulaimal land, and 
if so what rent was due by them in res¬ 
pect of the same for the faslis in ques¬ 
tion. The hrst Court held that the on- 
oroachment was proved, whereas the 
lower appclUro Court hold that Ex. 6 
was not reliable and that the alleged 
oncroacijniont was nob proved and 
consequently that the ryots were not 
hound to pay anything in respect of the 
alleged encroached lands. The ryots 
have preft'rred these second appeals. 

The first point raised by the learued 
advocate for the appellants in these 
cases is that the landholder is not enti- 
tleil to take, nor to continue, proceedings 
under S. 112, Estates Land Act. The 
learned advocate argued that the deci- 

Sion of the Privy Council in Forbes v. 
Maharaj Bahadur Sinjh (l) is an autho¬ 
rity for the position that after a land¬ 
holder transferred his interest as land- 
holder in the lands to a stranger, he is 
not entitled to take any steps in res¬ 
pect of any past arrears under the 
Madras Esfeatds Land Acfc, For the pur- 
pose of disposing of the present appeals, 
jWethinkibis enough to confine our 
.decision to the actual facts of these two 
cases. As already remarked, the land¬ 
holder had initiated proceediugs under 
S. 112, Estates Land Act, before he trans¬ 
ferred his interest in the land to a third 
person. The case is not therefore one 
whore a landholder, after transfer of 
his rights in the lands, began proceedings 
under the Estates Land Act. The 
learned advocate however argued that 
proceedings under S. 112 could be taken 
to be initiated only when the ryots 
were actually served with notices. We 
are unable to agree with that conten¬ 
tion. The landholder legally initiates 
prooeedings under S. 112 it he sends 
ohe notices contemplated by S, 112 to 

'.he Collector in proper time. It is not 
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disputed that the landholder’s acts in 
sending the notices were in (act before 
he sold the properties to a stranger by 
a document dated 16th August 1920. In 
the Privy Council case their Lordships 
took care to remark at p. 939 : 

• "The right to proceed to sale in dne caw. 
m the other to ejeot, is dependent on the erii- 
tence of the relationship of landlord and 
tenant at the time when the remedy proridod 
by l.iw is sought to be enforoed.’* 

Having regard to the facts of the 
present case, the landholder had tho 
right to initiate proceedings at the time 
that he did, and therefore the learned 

advocate’s argument on the first point 
is not, in our view, sustainable. 

The second question raised was that 
the lower appellate Court had not made 
deductions in respect of road cess in 
respect of the ryot’s claim allowed on 
appeal. We think that the Idwer ap¬ 
pellate Court should have, when it 
decreased the amount of rent payable, 
also made a proportionate decrease in 
the amount of road cess and railway 
cess, and also interest payable. The 
decrees of the lower appellate Conit 

will he modified accordingly in'that the 

landholder’s claim to road cess, railway 
cess and interest will be proportionately 
decreased on the amounts disallowed by 
it. The learned advocate also argued 
that the rate at which the lower Courts 
calculated railway cess and road cess 
was in excess of what was allowed by 
law. Such a question has not been 
raised in the lower Courts and we can¬ 
not allow the learned advocate to raiw 
that point for the first time here io 
second appeal. 

The last point that ho raised wasthw 
patta was not properly served upon tn® 
ryots. This is not one of the 
mentioned by the lower appoHatfl Co’irt 
to have been raised before it. Ip 
the lower appellate Court specifiewy 
remarks that, excepting the points Qfl® 
with by it, no other points were raise 
before it. Therefore we cannot 
this point to be raised before ns m t 
circumstances. ^ 

Nor can we allow him to 
another point, namely that the odu® 
claimed in the attachment notipW ^ 
not the amount actually due bo®* 
there were soma subsequent k 

For these reasons we think that, ow P 
in respect of the modification ® 
above, the decrees of the lower 00 
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sbauld ba confirmed. As the appellants 
have substantially failed the second 
appeals will be dismissed with costs. 

p.R.S./s.N. dismissed. 

A. I. R. 1930 Madras 913 (1) 
Ramesam, J. 

Sivarama Krishna Ayi/ar —Petitioner. 

V. 

Sankarnarayana Ayyar —Respondent. 

Civil Revn. Petn. No. 1463 of 1929, 
Decided on 19bh March 1930. 

Civil P. C., O 1, R. 10—Alienees of joint 
family property can be added as defendants 
at the instance of a party othe/ than alienor. 

It is no doubt a general rule that defen- 
dants to ba added must ba deCeudants against 
whom the plaintifi has some cause of com* 
plaint, but if a strong case is made out other 
parties against whom the plaintifi does not 
wish'to proceed may be made parties. 

Where the plaintiffs, in a partition suit, 
applied that some of the defendants, who bad 
been impleaded at the instance of defendant 1 
on the allegation that there had been aliena¬ 
tions of the family properties by plaintiff 1 
jn their favour, may be expunged and the ap* 
plication was refused and the plaintiffs applied 
to hav^ the order revised. 

Bddx rejecting the application, that in cases 
relating to partition of Hindu joint family 
properties, alienees of joint family properties 
may be made parties at the instance of the 
parties other than the plaintiffs.' [P 913 C 2] 

i5. Ramasami Iyer —for Petitioners. 

K, Venkateswaran —for Respondents. 

Judgment.—This revision petition is 
filed against an order of the Subordi¬ 
nate Judge of Tinnevelly refusing to 
strike out the names of defendants 4 to 
16 who had been previously added as 
parties to suit 0. S. No. 12 of 1929. 
The suit was one for partition. Defen¬ 
dants 1 and 2 are the sons of plaintiff 1 
and defendant 3 is the son of defen¬ 
dant 1. Plaintiff 2 is the grandson of 
plaintiff • 1. On defendant i’s allega¬ 
tions that there had been alienations of 
the family properties by plaintiff 1 in 
favour of defendants 4 to 16 they were 
previously directed to be made as par¬ 
ties by the Court. Now the plaintiffs 
apply that they may be expunged. The 
Subbrdinate Judge refused the plain¬ 
tiff’s prayer and hence this revision 
petition. Before me the learned advo¬ 
cate for the plaintiffs relies on the case 
Norris v. Beazley (l). There Cole¬ 
ridge, O'. J., pointed out that defendants 
|to be Added must be defendants asainst 
^(l) [187^,2 0. P. D, b0=48 L. J. C.T. 1^9= 
95 W. H. 830=35 L. T. 645. 
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whom the plaintiff has some cause of: 
complaint and it was never intended to 
apply where the person to be added as 
defendant is a person against whom the 
plaintiff has no claim. This is per- 
fectly true and it is no doubt the gene¬ 
ral rule, but as Denman, J., in the same 
case points out, if a very strong cass is 
made out other parties against whom 
the plaintiff does not wish to proceed' 
may be made parties. In cases relating' 
to partition of Hindu joint family pro-' 
parties, alienees of -joint family pro¬ 
perties may be made parties at the in- 
stance of the parties other than, tbej 
plaintiffs. Similarly the case in ll\ 
Siiaramayya v. JIT, Ramappaya (2) is a 
case where it was found that there was 
no need to bring in additional parties 
and if such a need is found additional 
parties will be rightly made parties. 
On the allegations of defendant 1 the 
order of the Court below is right. It 
may be that if defendant 1 fails to make 
out bis case ultimately the costs due to 
the added parties should be paid by 
him. If he succeeded in making out 
bis case then it may be that the plain¬ 
tiffs may be liable for the costs of these 
parties. Whether anybody should be 
made to pay the costs of the added 
parties depends on the finding In the 
case after the trial. It is said that the 
plaintiff has to send summonses to these 
defendants. So far as this is concerned, 

I direct that copies of the plaints and 
the summonses should be issued at 
the expense of defendant 1. Subject 
to this modibcation the order of the 
Subordinate Judge is confirmed and 
the petition is dismissed with costs. 
P.R.S./K-N. Order accordingly. 

Too 

A. I. R. 1930 Madras 913 (2) 

Full Bench 

Beasley, C.J., Sundaram Chetty and 

Walsh, JJ. 

Moonrumiigamhondan Asari — Defen¬ 
dant—Appellant. 

V. 

Chockalingam Plaintiff—Res¬ 

pondent. 

Second Appeal No. 1431 of 1927, De¬ 
cided on 30tb July 1930, from decree of 
Sub-Judge, Tinnevelly, in Appeal Suit 
No. 171 of 1926. 

ifc 9ii Provincial laiolveney Act (1920), 

S. 28^Je^It entruited with goldsmith for 
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.ok cnlru.lcd in ordinar, wa, of bu.i- the articles bailed. I wish to draw 

nefili and 50 are not goldsrnith 8 reputed _ ll a* l 4 .% ou uu Qr&W 

properly—They therefore cannot ve»t ^ t* i * 0DtlOn fco the fftoti bh&t Ihe 
receiver in case of goldsmith's insolvency. articles Were described by the Distvict 
Whaw gooda, precious stones and such like Munsif as articles balled Then tbepA 

things art given into tho bands of a goldsmith ^^as an appeal and the first aoDellaU 

or a jowoll -r either for the purpose of being „ i < ..i ““ “PPwlWfr 

couvurtcfl into ornamants or for sale, they ace ^ourt fixed the Value of the .emeraldsat 

given to him in the ordinary way of bis busi* I»8* ^00 and gave the plaintiff a decree 
ness; whero therefore jewels are entrusSed t-» a for that amount only. The oaso came 

goldsmith for sale, they oannot be called the unonHoconfl annftjil kn tkio 3 

reputed property of the goldsmith, Tqov are ‘ 

the jewels of the bailor and so being easily Question of the maiotainability of 

identid-ible cannot vest in the receiver in case A Suit by an insolvent with reference to 

1924 after-acquired property was raised ud 

Ifai. 223 and 4 ./. a 1927 P, C. 103, that a hattera 

C. T. Ramanajaclmriar - for Appal- »PP®a> ra'»'”8 ‘Ws very point 

lant. ^ pending decision by a Fall 

B.SitaraMaRaoioxK.Venlcateswaran our‘learned brother Anaata. 

—for Respondent. krishna Ayyar, J., adjourned the ous 

r T rry, f i uotil the opinioD oE the Full BfiDob was 

tont fo J' deliyered. The Lettara Pataal appeal 

"Is it open to an undischarged insoiveot to ‘‘“"Pver abated aod the matter agim 
maintain a suit regarding bis after-aoquited Came before our learned brother, who, 
properties subject to the right of the OGdoial in view of wbat appears to beadiffsr- 
Receiver to intervene in Buoh proceedings ?" ence of view in a case decided by 
In our view, upon the facts of this Krishnan and Odgers, JJ., in tooJiflfha 
case this question does not arise and we Iyer v. Negenira Iyer .(l) and a later 
are not disposed to enter into any decision of the Privy Council in Kalo 
further discussion of this question Chand Banerjeev. /aganttolli Mortcari 
which IS purely one of academic in- (2) referred the case to us. 

r L f , Upon the facts of this case tba plai®* 

ihe facts of the case may be quite tifl’s suit was divided into.twoparts: (D 
shortly stated. The insolvent was the relating to his commission of 
plaintiff ID the District Muasif’s Court, that claim has been held agiinstand (2) 
De was also an undischarged insolvent, for the return of or the valufl of the 
tlis case as set out in the plaint was emeralds which he handed over to the 
that he got emeralds from one Sita defendant for sale. In our visff, th® 
Liakshmi Ammal for sale and that he first essential in the' appellant’s case 10 
gave them to the defendant in the suit that the emeralds themselves or their 
or sale* Tbe value of the emeralds cash value should vest in the lecsiw 
was fixed, as he alleged at Rs* 1,000 and as the after-acquired property of we 
It was agreed that tbe excess realized insolvent under S. 28, Prov. Insol. Act. 
by tbe defendant by the sale should be That section deils both withths Mtoi* 
shared equally between the plaintiff property of an insolvent at the ti®®,®. 
and the defendant. He sued to recover his adjudication and property 
the emeralds or Rs, 1,000 the price of may pass into his possession afkw ® 
the emeralds and for Rs. 250 being his adjudication. In the case of pWTO 
share, as he alleged, of the profits made coming into his possession aftsf*®!® 
by the defendant on the allegation that cation it is after-acquired property * * 
the defendant sold the emeralds for shall forthwith vest in the reoejT®fj 
Es. 1,500 and he asked for the return of There is another class of prop®^^y. t?. 
the emeralds in case they were not sold with in that section and that i* ^ 
by the defendant. Amongst other con- reputed property of the insolvent. UP® 
tentions the defendant raised the plea the facts of this case the value onj 
a was an undischarged emeralds can in no sense of the . 

insolvent and was consequently not described as the property of the 
entitled to sue. Au issue was taken vent. His own case was that thw P 

upon that contention and the District perty was given to him by SitaLw^ 

Munsif found that the plaintiff was an " A. , , t> xt a 
undischarged insolvent but that he a a I 1* 1927 ^*0 lofewi I* 0* 
could maintain the^sait for recovery of I. i. 19i,=:64.0al. 69S (P.0.)i 
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Ammal for sale, He was a jeweller aad 
goldsmith and so was the defendant. 
So that in the ordinary course of busi¬ 
ness, according to his own case, these 
emeralds were entrusted to him for 
sale. That statement in his case com¬ 
pletely negatives any position occupied 
by him other than as a bailee of goois 
for sale and it is important to remember 
that this statement that there had been 
an entrustment to the insolvent of 
these emeralds as a bailee is not con¬ 
troverted anywhere in the written 
statement of the defendant. Clearly 
the emeralds were not the property of 
the insolvent but it has been urged 
before us that although they are not 
the property of the insolvent, they may 
yet be his reputed property. Where 
goods, precious stones and such like 
things are given into the hands of a 
goldsmith or a jewelldr either for the 
purpose of being converted into orna¬ 
ments or for sale, they are given to him 
in the ordinary way of his business, 
and assuming that at the time of his 
adjudication he is in possession of these 
jewels, clearly they are not his jewels 
at all but they are cha jewels of the 
bailor and as such, being easily iden- 
ti&able, do not pa«s to the receiver in 
the insUvency. The further question 
arises as to what is to happen if he has 
recovered the proceeds of the sale. Here 
again if those proceeds have nob been 
intermixed with the money belonging 
to the creditors and can easily be iden- 
tided, the money does not vest in the 
receiver but this case is a stronger one 
from the respondent’s point of view 
because the jewels had been parted with 
and the insolvent had no money in bis 
possession which he had received in 
respect of the sale. He claims in his 
suit to get that money from the defen¬ 
dant. If be succeeds, no one, 1 think, 
would contest that that money is clearly 
earmarked as money belonging to tho 
real owner of the jewels, namely, Sita 
Lakshmi Ammal np to the extent of the 
agreed value Bs. 1,000 and is not avail¬ 
able at all for distribution by the 
receiver amongst the creditors in the 
insolvency. This matter, I think, is 
made perfectly clear by the notes to 
8 . S8, which is the vesting section, in 
the English Bankruptcy Act: Williams 
on **Baakrapioy,*’ Bdn. 13, p. 229. The 
marginal note is "Trosts arising from 
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employment of bankrupt” and the note 
says: 

'’Lastly, then, there is tho third class of 
trust*, whore the bankrupt has not the geue- 
ral, but only a special property, e. g., where 
property is vested in the bankrupt as an agent, 
suoh a factor, etc. Such property, so long as 
it or its proceod.s remain distioguisbable from 
the miSS of tho bankrupt's property, will not 
pass to the trustee of the creditors.’’ 

Then again at p. 230, it is stated: 

“It is always to be remumbirod that,although 
goods in the bands of an agent may bo easily 
distinguishable, they may yet, on the bank¬ 
ruptcy of the agent, pass to bis trustee if tho 
principal has permitted the agont to have a 
possession not coneistent with the ordinary 
usages of trade, and raising a reputation of 
ownership in the baukrupt.” 

Here the case for the plaintiff an- 
contradicted by the defendant in bis 
written statement is that there was no 
entrustment at all which was not con¬ 
sistent with the ordinary usages of 
trade. As before stated, the insolvent 
was a jeweller and goldsmith and he 
himself says that the emeralds were 
entrusted to him for sale that is what 
a jeweller and goldsmith does and it 
cannot be said that the emeralds or 
their value were the reputed property 
of the insolvent. Under these circum¬ 
stances and upon the facts of this case 
the question before us really does not 
arise. It would arise if the property 
were ’property which vested in the 
Official Assignee or the receiver as the 
case may be. Therefore we decline to 
decide the question. We need express 
no opinion upon what would happen 
had the property been the after-ac¬ 
quired property of the insolvent. With 
regard to the claim for Bs. 250 no 
question arises with regard to that 
because that claim has been disallowed 
in all the Courts. The case must there¬ 
fore be dealt with by the referring 
Judge in the light of these observations. 
p.a.S./s.N. Case remanded. 

A. I. R. 1930 Madras 915 

Bamesam and Cornish, JJ. 

Ammani Appellant. 

V. 

Jlf, Narayanaswami i'^atdw—Eespon- 
dent. 

Original Side Appeal No. 87 of 1929, 
Decided on 4th February 1930, from 
orders of Eddy, J., D/- 3rd October 1929, 

(a) Original Side Rules (Madras), O. 34, 

R. 57—Applictbilily. 

Order 8t, B. 67. Original Side Balsa of kha 
Uadraa High Ooart, a^pliaa to oaaea of al- 
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Letters of Adraiiiistration either with the will 
anccscd 01 without will. [P 917 C 1] 

(b) Will—Proof of—Onus of proof is on 
party propounding will — Succession Act, 
S. 218 (1). 

Where a will is to be proved in solemn form 
the onus pcobandi lies upon the party pro¬ 
pounding the will, who must satisfy the con¬ 
science of the Court that the instrument pro¬ 
pounded is the last will of a free and capable 
testator: 2 Moore P.C. 480, Bef. [P 918 C l] 

But in the case of an intestate Hindu the 
party whose grant of administration has been 
called in must satisfy the Court that a grant 
can be made under S. 218. 

G, Ramakrislina Aijijar anJ Srinivasa- 
chariar — ior Appallanb. 

K. Krishnasu’amy hjenrjar and P. 
Thinivengadaiwami —for Respondent. 

Ramesam, J.—This appeal raises an 
important question of procedure. The 
facts out of which the matter arises may 
be stated. One Perumal Naidu died in 
Madras in 1924, leaving his sister 
Ammani Ammal. A brother of his 
named Bamaswami Naidu predeceased 
him. One M. Narayauaswami Naidu, 
who is a brother of Govindammal, 
widow of Bamaswami Naidu, applied 
for Letters of Administration to the 
estate of Perumal Naidu. That applica¬ 
tion was 0. P. No. 106 of 1924. Letters 
of Administration were granted to him 
on 5th February 1925, after notice to 
Ammani Ammal and to Govindammal. 

The present application was filed on 
17th August 1929, praying that the 
Letters o( Administration granted to 
Narayanaswami Naidu should be re. 
called. The grounds disclosed in the 
affidavit accompanying this application 
are that Narayanaswami Naidu in his 
application of 1924 claimed to be the 
adopted son of Ammani Amrdal, but as a 
matter of fact be was not the adopted 
SOD, that Ammani Ammal was made to 
appear to consent to the former order 
by being induced to put her mark to 
certain papers the contents of which 
she was not able to understand clearly 
and that in short her consent was pro¬ 
cured fraudulently. This application 
was filed under S. 263, Succession Act, 
and 0.84, R. 54, Original Side Bnlest by 
means of a Judge’s summons and a cita¬ 
tion. Narayanaswami Naidu appeared 
On the Judge’s summons and filed an 
application with an affidavit on 27t.b 
August 1929 and opposed the applica- 
tionv on' tho merits and also contended 

thaV''tke«ppIicatnQON pf. Jtidge’s 


summons and citation under R. fi 4 does 
not lie. The matter came on before oor 
brother Krisbnan Pandalai, J., on 6 th 
September and he passed an order to 
this effect. ‘‘Issue citation under 0.34, 
R. 62. Number as a T. 0. S.” And on 
the defendant's application, be passed 
the following order: 

“The applicant has now taken out a citation 
under 0. 34, R. 62, and does not press this 
Judge’s summons. Costs to be provided for 
in costs in the T, 0, S. in citation.” 

The matter again came on before our 
Brother Eddy, J., on 27th September, 
when he passed the following order; 
"Leave to amend and reserve citation. 
Adjourned until 3rd October.” On 3rd 
October further orders were passed as 
follows; 

“Citation having been amended by eonsent, 
no order except that the applicant do have the 
costs of this application.” 

It is against this last order that the 
present appeal is filed. 

The learned advocate for the respon¬ 
dent bakes a preliminary objection that 
this appeal does not lie. As the order 
of the learned Judge finally disposes of 

the application of NarayanaswamiNaido 

and awards costs, we think that this is 
a final order and an appeal Has* 
overrule the preliminary objection. 

The amendment prdered by Eddy, X. 
and made pursuant to his order, amends 
the citation into a form similar o 
No. 99 at p. 923 of Edition 16 ^ 
Tristram and Coote’s Probate Erac ice. 

This order was passed apparently on 

ground that there is no form in 
original side rules expressly provi 
for a matter of this kind and that thsi^ 
fore 0. 34, R. 62, applies. This bim 

in the practice and procedure o 

Probate Division of the High _ 
Justice in England. That is why 
99, already mentioned, has beo^ ^ 
It is now contended before us tha 
is no need for bringing in .54 

praotioe and for relying on B. 6 ^- * ^ 

applies to a case where a ^ 

whom the grant of Probate or . 
of Administration has beoo 
bo have the same revoked. ^ 
where a person other than j-jb. 

of the Probate or Letters of A 
bratioD desires that the -qJ 

revoked has gob to be g, io- 
as I will presently show, R- ^ 
tended to.prbvide for » --Ijj 

Beading the opening words of vM 
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If, subsequent to the grant of Probate or 
Letters of Adcnloistration with the will an- 
ne^ed, any person interested in the property of 
ohe testator, other than the grantee, etc.,” 

one would think that B. 57 was 
intended to apply only to cases where 
Probata or Letters of Administration 
with will annexed has been granted and 
a person other than the grantee desires 
revocation of the grant. Bub continuing 
to read the rule we 6nd it contains a 
provision that the Registrar shall issue 
a citation in Form No. 123 or 124. 
Form No. 123 refers bo a case where 
Probate was granted and where it is 
desired that the grant should bo revoked. 
Form No. 124 refers to a case where 
Letters of Administration ware granted, 
but a will had been discovered after¬ 
wards, or some other reason existed why 
the Letters of Administration should not 
be granted and it was desired that the 
grant should be revoked. It does not 
refer to a case where Letters of Adminis* 
tration without a will were granted. 
Thus it appears to directly conflict with 
the rule referring to it. Beading R. 57 
with Form No. 124 we have only two 
alternatives before us so far as Letters of 
Administration are concerned: (1) the 
rule and the form contradict each other 
which is meaningless; or (2) the rule was 
intended to apply to cases of all Letters 
of Administration either with the will 
annexed or without will, and the form 
illustrates one of the cases where Letters 
of Administration were granted without 
any will. 

The latter mode of construotion com¬ 
mends itself to us. The omission 
of the case of grant of mere Letters 
of Administration without a will in 
B. 57 seems to be a slip. B. 54 provides 
for the grant of Probate or Letters of 
Administration, but where the grantee 
desires revocation of the grant, B. 57 
was obviously intended to apply to cases 
of grant of probata or Letters of Admi¬ 
nistration but where a person other than 
the grantee desires revocation of the 
grant. That this was the general object 
of B. 57 is shown by Form No. 124 and 
we ought to construe the rule in the 
light thrown by the form. So read, we 
think that R. 57, 0. 34, bakea with Form 
No. 124, applies to this case and there 
is DO need to bring in 0. 34, B. 62. We 
invite the attention of the Registrar to 
Ibis fact so that proper steps might be 


taken to make the language of B. 57; 
clear. 

The learned advocate for the respon¬ 
dent does not object to the citation. His 
anxiety seems to bo that if the citation 
is issued under R. 57 the burden of proof 
would be on him, but if the citation is 
issued under the English form the bur¬ 
den of proof will be upon the appellant, 
and he wants to avoid the onus on him¬ 
self. I do not think that the burden of 
proof necessarily changes with the form 
adopted. On this matter, I agree with 
the observations of my learned brother 
and the respondent’s burden may be 
lightened by the conduct of the appel¬ 
lant in the former proceedings and other 
considerations, and may be even shifted, 
and I do not propose to say anything 
further on this matter. At present we 
hold that the citation ought to be issued 
under 0. 34, B. 57. The order of 
Eddy, J., is set aside and a citation in 
Form No. 124 with the necessary chan¬ 
ges will DOW issue. 

Haying regard to the considerable 
doubt resting in the matter, and the way 
in which the rules are drafted, we do 
not think this is a matter in which 
Narayanaswami Naidu ought to have 
costs of the application. Costs of the 
parties including court-fee will abide 
the result of the enquiry. 

Cornish, J.—I do not think that there 
was any need to have had recourse to 
R. 62, 0. 34. Form 124, which is the 
form of citation directed to ha used by 
R. 57, epecidcally applies to the calling 
in of a grant of Letters of Administra¬ 
tion, which has been made upon the 
footing of an intestacy. Beading the 
rule with the form therefore it appears 
that the rule was intended to embrace 
proceedings to revoke grants of Letters 
of Administration, although in terms 
the rule mentions Probate and Letters of 
Administration with will annexed only. 
There is no reason why a different pro¬ 
cedure should be followed in the case of 
revoking a grant of Letters of Adminis¬ 
tration to that which is prescribed by 
the rule for the revoicatioD of a grant of 
Probate. In the on? case the object is 
to compel the party who has obtained 
the Probate to propound the will, and 
in the result the suit becomes one for 
proving the will in solemn form of law. 
And in the other case, the object is tQ 
compel the party who has obtained tha 
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grant of aciministration to establish 
guch a decree of relationship with the 
deceased as will entitle him to the grant, 
and in the result it becomes an interest 
suit: see Coote and Tristam, l6th Edn., 
p. 427. As there was some discussion 
by the learned counsel upon the ques¬ 
tion of onus of proof in the testamen¬ 
tary suit which fellows upon the issue 
of a citation under the rule, it may be 
pointed out that where a will has to be 

proved in solemn form 
Sbo 0 DU 8 probandi lies upon tbo party pro* 
ponoding a 'will, wbo must satisfy the con* 
science of the Court that the iostrumeot pro* 
pounded Is the last will of a free and a capable 
testator; Barry v. Bufftufl).” 

But when, as here, the deceased died 
intestate and was a Hindu, the party 
[wbose grant of administration has been 
called in must satisfy the Court that a 
grant can be made to him under S. 218 
,(1), Succession Act, that he is, in the 
Words of the section, 

*'a person wbo. according to the rules for the 
distribution of the estate applicable in tbc case 
of snob deceased, would be entitled to tbo estate 
or any part of such deceased’s estate.” 

_P. R.S./k .N. _ nccorriinoli/. 

(Ij '2 Moore F.O. 430. 
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REIWiV AND ANANTAKRISHNA 

Ayyab, JJ. 

B. Sivaram Dubai —Appellant. 

V. 

B. Rajagopa^a Mura and another — 
Respondents. 

Civil Misc. Appeal No, 254 of 1930 and 
Civil Revo. Petns. Nos. 1000 and 1001 of 
1930, Decided on 23rd July 1930, from 
order of Dist. Judge, Madura, D/- 17th 
April 1930. 

Civil P. C. (1908), S. 92—Scheme previd* 
ing'that Court should fill up vacancies oc¬ 
curring in office of trustees appointed for 
five years—Such provision does not amount 
to modification of scheme and so Court can 
entertain application to fill uo vacancies— 
No separate suit under S, 92 is necessary— 
If on application being made Court fills up 
▼aeancies, no appeal would lie because such 
matters are not such as arise under Civil 
P. C.(1908), S. 47. 

A aoheme made ia a suit uadsr S. 92 pro¬ 
vided: *'Each of the two trustees to bi appoin¬ 
ted by the Court should bold office for a term 
of five years, but shall be eligible for reappoint¬ 
ment; and any vacaooy in the office of either 
of the said trustees shall be filled up by the 
Court.” The Court filled up the vacancies on 
on application m«d8 to that effect. 

Heldx that the provleion that the vacaueies 
ttenld be filled by the Court, did not amouat 
to any alteration or modifioation of the loheme 

■ V. 


and the Court had therefore jarirdiction to 
entertain the application for filling nptbe 
vacancies. No separate suit under 8.93 vie 
necessary for the purpose; A. I. R. 1927 Mad 
1073 (F. B.) ExpL and Dist. [P920 01] 

Beld further: that such matters could not 
be taken to be matters arising under 8. 47 sol 
so no appeal would lie; 17 Mad. 343 (p.C) 
Dist.-, A. /. R. 1928 Mad. 61, not Appr.\ IS ifad! 
338; A, I. R. 1926 Mad. 130; A. 7, R 192 $ 
Mad. 79Q and A. I. R. 1926 Mad. 659, Rel. on.: 
A. 7. ii. 19^5 P. C. 165, Ref. [P 92101] 

P. B. Ganap&thi Iyer and T. B. Sri¬ 
nivasa Iyengar—for Appellant. 

K. Rajah Aiyar and V. Ramaivam 
hjer—for Respondents. 

Reilly, J. —I agree that in this case 
no ap]:eal lies both because, as my 
learned brother has pointed out, the 
proceedings before the District Judge 
were not proceedings within S. 47 0 / 
the Code arising in execution and be¬ 
cause the parties ooncerned are not 
parties to the suit. But the most inter¬ 
esting and important part of Mr. Gana- 
pathi Aiyar's contentions was that Cl. 4 
of the Scheme for this trust, Quder 
which the District Judge has appointed 
the two respondeuts trustees, is ultra 
vires, having been made in a scheme 
suit under S. 92, Civil P.C., but, accord¬ 
ing to his contention, being in condiot 
with the Full Bench decision of this 
Court in Veeraraghavachariar v. Advo¬ 
cate-General, Madras ( 1 ). In this case 
we are fortunate in the fact that my 
learned brother was a member of that 
Full Bench, and he has expoo®^®" 
the decision of the Full Bench. ^ A® 
has pointed out, it was there laid down 
that if a scheme made in a snit onder ^ 
S. 92 of the Code provides for liberty t® 
apply for the modifioition of tbs 
scheme, then that provision is nlW 
vires; and, as I understand the case, 1 
was also decided that, if the soheo® 
provides for liberty to apply for 
tioDS, those directions cannot extend 
anything which the Court is empower 
to do under S. 92 of the Code. M'. 
Ganapathi Ayyar urges that under t 
section the Court has power toappoi 
a new trustee; and from that he 
on the strength, as he says, of the _ 
Bench decision that any provision in 
scheme made under the section toa ^ 
trustee shall be appointed to n 
vacancy by the Court is ultra vires, 
my mind the selection and 
of a trustee by the Oonrt in 
(1) A, I. R..19a7. tfad. I 078 «i 06 . 

01 Mad, 81 <F. Si). 
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with such a scheme when a vacancy 
oocarg ie a very differenfe thing from the 
appointment of a new trustee refer¬ 
red to in the section. If we look at the 
section, we find that under it the ques¬ 
tion of the Court appointing a new 
trustee arises only when the direction 
of the Court is deemed necessary for the 
administration of the trust. That may 
happen when a trustee is removed by 
the Court and no other machinery for 
replacing him comes into play or when 
a direction in the matter is required in 
other circumstances. But, when a 
scheme had provided regular machinery 
for the appointment of a trustee if a 
vacancy occurs, no direction of the 
Court is required for working that 
machinery in an ordinary case or in a 
case such as this. The machinery is 
there ready for use; and it does not ap¬ 
pear to me to make any difference whe¬ 
ther the machinery set up by the scheme 
is a Court which would have jurisdic¬ 
tion in a suit under S. 92 of the Code 
or any other body or person. In my 
opinion therefore the provision in this 
scheme that, when vacancies occur 
among the trustees other than the life 
trustee the vacancies shall be filled l>y 
the District Court is not in any way in 
confiict with the interpretation of S. 92 
of the Coda by the Full Bench in 51 
Mad.Zi. I agree that this appeal and 
the revision petitions should be dismis¬ 
sed. I also agree with the order pro¬ 
posed by my learned brother as to 
costs. 

Anantakrishna Ayyar, J. —This ap¬ 
peal and the revision petitions arise out 
of an order passed by the learned Dis¬ 
trict Judge of Madura, by which he ap¬ 
pointed two new persons as trustees of 
the Banga Chattram charities in the 
place of the two old trustees whose term 
of office expired after they had held 
office for five years nnder the scheme. 
One of the trustees whose term bad so 
expired sought re-appointment and as 
he was not re-appointei, ha has prefer¬ 
red this miscellaneous appeal and the 
connected revision petition. Mr. Rijah 
Ayyar, who appears for the respondents, 
the newly-appointed trustees, raised a 
preliminary objection that the appeal 
does not lie; and the answer of Mr. 
Ganapatbi Ayyar was that the matter 
in dispute is really covered by S. 47, 
Oivil P. 0., and that an appeal lies. 


He also argues that we should in any 
event interfere under our revisional 
powers because, ho says, that the 
learned District Judge was not entitled 
to make the appointment complained 
of and that, in spite of the terms 
of the scheme decree, such an appoinc- 
ment could be made ouly in a suit in¬ 
stituted under S. 92, Civil P. C., 
after the necessary sanction had been 
obtained. I think it will be more con¬ 
venient to deal with the second objec¬ 
tion first. To appreciate Mr. Gana- 
pathi Aiyar’s argument it is necessary 
to refer to paras 4 and 15 of the schme. 
Para. 4 runs as follows : 

£j)ch of tbo bwo trustto bo appoioted by 
tbs Court should hold offi^s for a term of five 
yoirSi but should bj oligibla tof re-appoint* 
meat, and any vacaaijy in tho office of either 
of the said trustees shill b^ filled op by the 
0ou^^/* 

Paragraph 15 is to the following effect: 

“Liberty is reserved for ths pirfciestothe 
suit or for the Advcoate-Geoeral to apply to 
the Court with loforonoo to the carryiagout 
of the direotioQS cootaiaed ia the sohem^.*' 

Mr. Ganapatbi Aiyar argued that the 
provision in para. 4 of the scheme only 
means that the Court, when approached 
under S. 92, should have the power to 
appoint proper trustees in cases of 
vacancy. He also relied on the deci¬ 
sion of the Full Bench in Veeraraghava- 
chariar v. The Adoocate^General, Madras 
(1). I am unable to agree with him. 
That decision only laid down that, in 
cases where it is sought to effect altera¬ 
tions or modifications of a scheme, 
the same could be effected only by 
proceedings taken under S. 92, Civil 
P. G. The question referred to the 
Fall Bench was whether, in cases 
where liberty to apply is reserved to 
a person to ask for directions as to the 
carrying out of a scheme or to move 
the Court for alterations or modifica¬ 
tions of the scheme, applications to 
have such things carried out could be 
made in the suit itself or whether the 
same could be done only by separate 
proceedings taken under S. 92, Civil 
P. 0. At p. 45 of tho judgment of 
the learned Officiating Chief Justice, 
who delivered the opinion of the Full 
Bench, it is mentioned as follows : 

“A flobame haviog bean framad, any moiiS- 
oatioQ or alteration of it is in aSaot a new 
sohame and the power to frama a new sebame 
ie given only enbjaet to the condition epaoided 
in S. 92.” 
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In thepreasnfc ca5e, if by virtue of the 
liberty given by the scheme to apply to 
the Court, it be sought bo effect altera¬ 
tions or modiOcations of the scheme, 
then, by viifcuo of the Full Bench deci¬ 
sion, they can be effected only after 
proceedings are taken under S. 92. 
But there is para. 4 of the scheme 
which I have already mentioned. It 
provides for the filling up of vacancies 
whenever such vacancies occur; and it 
says that any vacancy in the office of 
either of the said trustees should be filled 
up by the Court. I do nob agree with 
the arguments of the learned advocate 
jfor the appellant that filling up vacan¬ 
cies under such provisions of the scheme 
amounts to either alteration or modifi- 
cation of the scheme. I put him the 
Question whether ha would contend 
that, if the scheme contained a provi¬ 
sion for the filling up of vacancies by 
a vote of the majority of a Board of 
Electors, or by any specided authority, 
and such authority appointed parti¬ 
cular persons bo fill up the vacancies, 
the same also would come within the 
ruling of the Full Bench. If I under¬ 
stood him correctly, he was nob pre¬ 
pared to go to that extent ; and his 
argument was that in cases where the 
right bo appoint is given to the Court 
the power of appointment could nob 
be exercised as the provisions of S. 92 
are automatically attracted. I am un¬ 
able to agree. In this respect I am 
unable bo find any material difference 
between a case where under the scheme, 
the power to appoint is given to an 
outside body and one where such power 
is given to the Court itself. It there- 
jfore seems to me that the present is 
not a case where any modification or 
jalteration of the scheme is asked for 
I by virtue of any power to apply reserved 
jUnder the scheme. If I am right in 
ithis view, it would follow that the 
dower Court had jnrisdiobion to enber- 
jtain the application and that' we 
jshouH not be justified in interfering in 
revision. 

Bub the learned advocate argued that 
in that view the matter must be taken/ 
to be one arising in execution and 
falling within the scope of S. 47, Civil 
F. C., and that he would have a right 
of appeal. In support of that argument 
he relied on the decision of the Privy 
Council in ^onnamhala TamUran . 7 . 


Sivagnana Desika Gnana Samhhanda 
Pandara Sannadhi (2), and that of a 
Bench of this Court in Thyagarajaswami 
Dcvasthanam v. Balayee Amnal (3). 
After carefully considering the 'words 
of the decree which was the subject 
of comment by the Privy CouQcil, I 
find that that case does not really lend 
support to his contention, tChe decree 
which was the subject of discnasion 
before the Privy Council is found at 
p. 339 of Gnana Sambhanda v. 7«iia- 
linga {i). The decree is set out in ex- 
tenso there, and I find that the opera¬ 
tive portion of the decree was: 

“Ihat the Subordinate ladge ol Eamba- 
konam in order-to fill up the now vaoant 
office of Tambirau of the Tiruppanandal ^fntt 

do direct the appell^ut, eto.(to oamea 

tambirau from amougthe 'Tambinoiof his 
adbiuam, oompeteot to dieobargs tbe datles 
of mauagicg Tambiran of the Coates (Kasi) 
Mutt at Tiruppaaaaudal,”) 

The matter before the Gonit thus 
relates to the filling up of a than exist¬ 
ing vacancy, and not to provide for 
the filling of all future vaosnoies should 
there be any, and it was with reference 
to the filling up of the actual vacancy 
which was the subject matter of the 
suit that the libigabiou was carried to 
the Privy Council; and when the re¬ 
marks of their Lordships of the Privy 
Council are read in the light of the 
wording of the decree in that case, I 
think that the judgment of the Privy 
Council does not support the conteohop 
of the appellant before us. The provi¬ 
sion in para. 4 of the scheme beforo^^^ 
is not for tha filling up of any existing 
vacancy; and that, I think, is a materia 
distinction between the case guoted o7 
the appellant and the one before ns- 
The other oase referred to by^» 
learned advocate, 27 L. 17.^ 32 a inog* 
ment of Ramesam and Oornisb, JJ.i 
a oase where the learned Judges speoi 

oally observed that they did not qne 

tion the correctness of the 
cases quoted before them, in which 
reference to scheme suits 
was held that the matter did *- 
to execution and that an appeal 
lie; they distinguished the oase he 
them on the ground that when 
directions were given in the sobem 
cree, then, with reference to^_ 

(2) [1834] 17 Mad. 343=211. A. 71=6 

434(P.O.). , - ■ 

(3) A. I. R. W28'Mtd. 61»1071.0.1”’ . 
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directions the decree would be an exe¬ 
cutable decree. Tbey however felt 
some doubt on the question, and accord¬ 
ingly resolved to treat the matter be¬ 
fore them as coming under Cl. (2), S. 47 
under which Courts are given discretion 
to allow a petition filed under that sec¬ 
tion to be treated as a plaint. Both the 
learned Judges refer to this aspect of 
the case, and they finally resolved to 
treat the proceedings before them as a 
plaint as there was no other objection 
to their doing so. 

Having thus disposed of the two cases 
on which reliance was mainly placed 
by the learned advocate for the ap¬ 
pellant, I may state that our attention 
was drawn by the learned advocate for 
the respondent to numerous cases where 
this Court held that an appeal does not 
lie in such cases, and that such matters 
could not be taken to be matters arising 
under S. 47 of the Code: Ranganatha 
Thathachariar v. Krishnaswami Thatha- 
chariar (5), Oldfield and Venkatasubba 
Rao.JJ.; Sivan Pillai v. Vekateswara 
Iyer(6),Spencer and Madhavan Nair.IJ.; 
Bangarammal v. Ramanuja Iyengar (7), 
Devadoss and Waller, Jf.; Abdul Hakim 
Beg V. Burramuddin (8), Devadoss and 
Wallace, JJ., are among the cases to 
which our attention was drawn by the 
respondent’s learned advocate. It was 
there held that in such cases S.47 would 
not apply. I do not see any reason for 
not following those cases; more especi¬ 
ally as the observations of the Privy 
Council in the Dakore case, Sevak Jee- 
ram Chod Bhogilal v. Dakore Temple 
Committee (9), seem to lend support to 
the contention of the respondents. 

For the above reasons I hold that no 
appeal lies in this case under S. 47, Civil 
P. C.t and I would accordingly dismiss 
the appeal with costs. 1 would fix the 
pleader's fee at Bs. 250. 1 have already 
mentioned that the lower Court had 
jurisdiction to proceed to make the ap- 
pointments by virtue of the provisions 
of Cl. 4 of the scheme and that the de¬ 
cision of the Full Bench in Veeraragha- 
vaohariar v. Advocate^Oeneral, Madras 
(1) does not suporb the contention o f» 

(5) A. I. R. 192i Mad. 369=76 1. 0. I89=i7 
Mad. 139. 

(6) A. I. B. 1926 Mad. 130=92 I. 0. 556. 

(7) A. I. B. 1926 Mad. 799=94 I. 0- 610. 

(8) A. I. R. 1923 Mad. 559=95 I. 0. 720=49 

f :(a). if L 8^1925 P. 0.166=37 LG.. 818 (P.O.). 


the petitioner that the lower Court had 
no jurisdiction to do so. That being so, 
I would dismiss the revision petitions 
also, bub, in tlio circumstances, without 
costs. No orders .are necessary on the 
miscellanoous petitions. 

p. R.S./S.N. A ppcal dismissed. 
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Venk.itasudba Rao, J. 

{(Jmiaithanakath Pathan Veettil) 
Kumukutty and a?ioi/ier—Defendants 
Appellants. 

V. 

Munnodath—PWmfiiS —Respondent. 

Second Appeal No. 1521 of 192S. De¬ 
cided on 10th March 1930, from decree 
of Sub-Judge, South Malabar, in Appeal 
Suit No. 131 of 1927. 

iit (a) Civil P. C. (1908), o. 21. R. 89— 
Even if deposit under R. 89 is made by per¬ 
son other than judgment-debtor depositor 
cannot insist that shall fur* 

nish security bWfore drawing out amount. 

P.iytnout; taide into Court under R. 89 im* 
plies that the paycneub was made, not under 
protest, but voluntarily. Hence even where 
the person making the payment is other than 
the judgment-debtor, he canuot insist that the 
decree-holder shall not draw the amount out 
without furnishing security. When therefore 
the Court takes the security in such a case it 
acts in excess of its power; A-1- R- 1921 Boin. 
169; A. I. R. 1929 Pat. 193; 12 0. W. N. 151 and 
40 Cal. 598, Foil. [P 923 0 1; P 924 0 1] 

(b) Practice—Joslice, equity, good con¬ 
science—Duty of Court explained. 

Where.the facts ol the case show that the 
claim of the plaintiS is utterly inequitable and 
unjust, his case is clean out of the principle: 
“Ooe of the first and highest duties of all 
Courts is to take care that the act of the Court 
does no injustice to any of the suitors ; Rodger 
V Comvtoir D'Eccompte de Paris 23 P. G. 465, 
Ref. tP 924 C 1] 

K. P. Ramakrishna Ayyar—lov Appel¬ 
lants. 

A. • Parameshwaran—iot Respondent. 
Judgment. — This appeal raises a 
question in regard to 0. 21, R. 89, Scb.l, 
Civil P. C. If a person other than a 
judgmenb-debtor pays money _ into Court 
under that section, can he insist that 
the decree-holder shall not draw the 
sum out without furnishing security? 
The facts of the case take us so far back 
as 1905. One Sri Devi of Mundathoda 
Illam conveyed in jenm to Tuppan Nam- 
budri, the brother of the plaintiff, here 
entire property (oonsieting of 140 items)* 
The sale deed (Ex. l), is dated 16bh 
October 1905 and mentions the conside¬ 
ration as Rs. 16,000. The purchaser by 
that dead: ii dixeeted/to ,pay cexbhia spe- 
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eified debts of the vendor and it then 
provides that ho shall also be bound to 
pay up all other lan-ful debts due by 
her. Kramuttj. the brother of defendant 
1. filed against Sri Devi 0. S. No. OliL of 
IhOo claiming a certain amount as due. 
It Avas to Thuppan's interest, having re¬ 
gard to Ex. 1, to got the suit dismissed, 
IIo accordingly fought the case on behalf 
of Sri Devi and lost it in spite of vigo¬ 
rous defence. As the District Munsif 
points out, the case was -fought out up 
to the High Court and it was decided 
that the debt claimed by Eramutti was 
due. Thuppan then became under the 
terms of Ex. 1 instantly liahlo to dis¬ 
charge tbi.s decree debt. He however 
committed default and the decree re¬ 
mained unsatisfied. Sri Devi, as 1 have 
said, by the sale deed completely de¬ 
prived herself of all property. Eramutti 
in the circumstances, followed the only 
course open to him, that of attaching 
some items brought by Tuppan. The 
latter thereupon preferred a claim under 
0. 21, R. 58. The Court rejected it, ob¬ 
serving that the debt not having been 
discharged, the property conveyed under 
Ex. 1 remained liable. Even then, 
Thuppan did not honestly pay up the 
debt. He filed a regular suit (0. S. No. 
414 of 1911) contesting the order reject¬ 
ing the claim. In the meantime the at¬ 
tached property was brought to sale, 
Thuppan applied in his suit that the 
sale might be stopped. On 23rd October 
1911, his application was dismissed. 
Every dilatory method was resorted to; 
bo next applied that the sale might be 
adjohrned. The petition be filed (Ex. 3) 

contains the following significant state¬ 
ment: 

Tbe propartieg obtained by me from the 
defendant are proclaimed. Tbe sale most be 

adjourned to enable me to produce tbe deoree 
amount.'* 

This application met with the same 

fate as the previous one. Thuppan then 

determined to save his property, applied 

under 0. 21. R. 89. for the setting aside 

of the sale. He made fehe deposit pres* 

cribed by that rule. But, before it should 

be drawn out by the persons entitled, 

he applied that security sbonld be taken 

from the decree-holder. The Court, for 

some reason not disclosed, complied with 

this request and directed that seonrity 

Bhonld be furnished. Ex. A, dated 18th 
^^eMmber 1911. wm __ 
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by the heirs of Eramutti, including de¬ 
fendant 1. It contains the clause that 
they would bring back the amounts 
into Court, if Thuppan should sneceed 
in the regular suit then pending. The 
rest of the story may be briefly told. 
Thuppan won 0. S. No. 414 of 19ll[ 
which dragged a weary length. The 
casowent up as far as the High Court. 
All the Courts that dealt with the suit 
in the various stages held that the sale 
was valid; but the point to note ii that 
the sale was upheld on the sole ground 
that Sri Devi acted honestly and got 
Thuppan to undertake by the deed to 
discharge her debts. There is one fur¬ 
ther fact which is important. Sri 
Devi 8 revergioDors (attaladakkamfaeirt) 
filed a suit questioning the alieuatloua 
evidenced by Ex. 1. Thuppan having 
died, his brother, Nilakantan, tbe pre¬ 
sent plaintiff, filed a written statement 
Ex. 4. Seeking to justify the sale, be as¬ 
serts that tbe terms of tbe sale deed were 
carried out and that tbe amount due to 
Kunhutti was fully paid up. This state¬ 
ment (made in March 1921) implies that 
the deposit made by Thuppan under 0. 
21, R. 89, had the effect of discharging 
the decree debt. Whether this result fol¬ 
lows in law or not, it shows that the 
plaintiff was conscious that he was 
under a moral duty to pay up tbe debt. 
It now suits him to suggest that he 
made a false allegation in the written 
statement, to defeat tbe claim of the re¬ 
versioners. In any event, that allflgs- 
tioQ is inconsistent with the present 
claim based on the security bond. That 
claim is shortly this; under the bond 
if Thuppan’s suit was decreed, the ex¬ 
ecutants bound themselves to bring baos 
the money. Now, Thuppan having sno* 
ceeded, the plaintiff seeks to enforce the 
bond and claim the amonnt from de¬ 
fendant 1. It may be mentioned the* 
this suit was filed in 1923. 

The first question that arises is: 
it competent to the Court to have taken 
the bond in question ? To answer tm» 
question, one must have regard to 
object and scope of 0. 21, B. 8^* 

•Code in various sections lays 8own n 
what circumstances a judgment-dchw 
may contest the sale of his property- 
Similarly, there are seotions nnae 
which a parson claiming 
»judgment-debtor may objoet to atta^ 
mont and sale. But 0, 21, B. 69 enec® 
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a special provisioD. Its object is to put 
an end to every kind of contention and 
dispute. The judgment-debtor is saved 
from the threatened deprivation of his 
property ; the decree-holder’s claim is 
satisfied and the auction-purohaser is 
compensated. The section would be 
frustrated if the person paying money 
under it is permitted to do so under 
protest. Cl. 2, B. 89, enacts: 

"Where a person applies under R. 90 to set 
aside the sale of his immovable property he 
shall not, unless he withdraws his application, 
be entitled to make or prosecute an application 
under this rule." 

This shows that the two proceedings 
referred to in this clause are utterly in¬ 
compatible. If the debtor wants to keep 
a dispute open, be cannot claim the bene¬ 
fit of this section. In fact, this accords 
to him a special indulgence. While he 
is thus favoured, care is taken to provide 
that the interests neither of the decree- 
holder nor the purchaser, are sacrificed. 
It follows from this, that when the judg- 
ment-debtor pays the amount specified, 
he pays it unconditionally. The payment 
followed by the order setting aside the 
sale has the effect of automatically 
extinguishing the decree-debt. If an 
application is made under R. 89, and the 
deposit required by that rule is made 
within 30 days from the date of the sale, 
the Court has no option but to make an 
order setting it aside ; see R. 92. This 
assumes that the decree debt is dis¬ 
charged and the decree-holder’s remedy 
is gone. The section then is inconsis¬ 
tent with the notion that payment can 
be made either under protest or coupled 
with conditions. I have so far dealt 
with the question on the footing that 
the person making the deposit is a judg¬ 
ment-debtor; but under the rule any 
person owning an interest in the pro¬ 
perty, by virtue of a title acquired before 
the sale, can make the application. 
Bopposing such a person happens to be 
not a judgment-debtor but \ third party, 
even then be is subject to the same res¬ 
trictions. If the property is not liable 
to be attached for the debt be can 
ignore the attachment and sale. If. on 
the other hand, it is liable, or he be¬ 
lieves it to be liable, be can avail himself 
of this provision and get rid of the sale. 
But, in that case, he must be taken to 
have admitted the validity of the sale 
and it is not open to him either to dis- 
pqtd the sale or to get back the money. 


Take the case, for instance, of a debtor 
who, before the decree, baa conveyed his 
property to trustees for the benefit of 
his creditors. The trustees, if they 
choose, may dispute the actachment and 
the Court sale. But they may gain 
nothing by such a course, and being 
under a duty to pay up the debt, may 
choose to take advantage of this provi¬ 
sion. To hold that they would still be 
entitled to contest the sale, or to claim 
a refund of the money, would be wholly 
opposed to the principle underlying the 
section. 

This view receives support from seve¬ 
ral decisions. In Narayan v. Amgauda 
(l) the property was sold in execution 
of a decree obtained by the defendant 
against a third party and purchased by 
the former. The plaintiff claiming to 
be the owner of the property protested 
against the sale and ultimately got it 
set aside under 0. 21, R. 89 by paying 
the required amount into Court. The 
money having been paid over to the 
defendant, the plaintiffs sued for a re¬ 
fund of it, as having been involuntarily 
paid. It was 'celd that the amount must 
be taken to have been deposited volun¬ 
tarily and unconditionally, and there¬ 
fore no suit could lie for its recovery. 
Macleod, C. J., observes : 

"If then the plaintiff, to suit hie own conve¬ 
nience, got rid of the SAle of the judgment- 
debtor’s right, title and joteta^t^jn the property 
hr paying the decretal amount into Court, it is 
quite clear that ho could not recover the 
amount as having been involuntarily paid." 

In Raghu Ram Pandey v. Deokali 
Pandeo (2), a decree had been obtained by 
defendants 1 and 2 against defendant 3. 
In execution of that decree, a certain 
property was brought to sale and the 
plaintiff objected, stating that it be¬ 
longed to him and not to the debtor, but 
his objection was disallowed. He then 
deposited the decretal amount and 5 per 
cent under 0. 21, R. 89 and got the sale 
set aside. The money was withdrawn 
by defendants I and 2 and the plaintiff 
filed the suit in question, for a decla¬ 
ration that the property belonged to 
him and for a refund of the amount with¬ 
drawn. In spite of a finding that he 
was the owner of the property, his suit 
was dismissed on the ground that he 

( 1 ) A. I. B. 1921 Bom. 169=02 I. 0. 101=40^ 
Bom. 1094. 

(2) A. L B. 1928 Pat. 193=118 I. 0. 198=7 
Pat.8a 
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’.vas nob entifclerl bo get the money back. 

quote tho following passage from the 
jU'Umenb: 

Dvvrnnit is made under 0. 21, R. S9 
:: ;? dear thi5-tJi9 psrsou making the pavmenc 
c.inac: b.' heard So say tbab tho sale was not 
a v;I:J sale an^ that tho money deposited 
•-fl . ill not be paid to She decrea-holder. The 
ii:'l;;iaouc-debtor or the person interested is 
uudor jio compulsion to make tho deposit 
under 0. 21, R. 39. Such a deposit is a volun* 
tary deposit and the person making the deposit 
cannot in my opinion maintain a suit foe a 
refund of the money deposited by him.” 

The same viow was taken in Eunja- 
jehari Sinqha v. Bhupendra Kumar 
Dull (3). The case relied upon for the 
plaintiff, 2tan//a/a^ v. National Bank of 
India Ltd. (l) does not help him. The 
defendant bank had obtained a decree 
■against the Delhi Cotton Mills Company 
an 1 attached certain Mills. The plain- 
tifl claiming to be the owner of the 


mills paid the decree amount under 
protest and having freed his property 
from the attachment brought an action 
claiming a return of the money so paid, 
The Judicial Committee held that the 
procedure provided in tha Code, in re¬ 
gard to claims to attached property, is 
merely permissive, and the fact that such 
a procedure is open to him, if he chooses 
to adopt it, interferes in no way with 
his right to bake any other lawful alter- 
aaSive. In that case the money was 
paid before the sale and the payment 
was not made under, 0. 21, R. 89. The 
decision has clearly no application. 

If this be the correct view, it follows 
'that the Court had no right to take tha 
^security bond in question. It acted 
clearly in excess of its powers. But it 
may be coctended that though its action 
was illegal, there is a higher rule which 
IS called into play, namely: 

“Od 9 of the first and highest duties of all 
Uurts is to take care that the act of the Court 
■ does no injury to any of the suitors: Roiatr 
v. Comptoir D'Escovipte de Paris (5).'! 

But the facts to which I have 
referred take the case clean out of this 
principle. The claim of the plaintiff ia 
utterly inequitable and unjust. The Dis- 
trict Munsif has carefully analyzed the 
facts and stated them in detail. The 
Subordinate Judge, who has reversed 
fais ju dgment, does not advert tn f.hAm 

(3) Ci9d8jT2'alOn5i^ - 

(4) [1913] 40 Cal. ^98=18 I. C. 949=40 
X| A* 56# 

(5) [1871] 3 P. 0. 465=40 L. 7. P. 0. 1=24 

111=19 W. E. 449=7 MooreP. 0. 

« # 
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and, confining his attention merely to 
the security bond, thinks that there are 
equities in favour of the plaintiff. The 
truth is, as I have shown, not only U 
there no equity in the plaintiff’s claim, 
hub all the equities appear to be the other 
way. The facts I have fully set forth 
and I do nob propose to repeat them, It 
would suffice to point out again that 
first in 1911 Thuppan stated, when ap^ 
plying for an adjournment of the sale, 
that he would bring into Court the 
decree amount, and that in 1921, ten 
years later, the plaintiff himself {Thup¬ 
pan having in the meantime died) asser¬ 
ted in the reversioner's suit that the de* 
cree debt had been fully paid up. These 
assertions show that Thuppan as well 
as the plaintiff were fully conscious of 
their obligation under Ex. 1. The pre¬ 
sent claim is not only unjust but incon* 
sistent with their own declarations; 
The suit is dismissed, but 1 direct the 
plaintiff to pay only the costs of this 
second appeal. Some blame attaches to 
defendant 1 , who voluntarily executed the 
security bond, and that is the reason 
why I do not propose to give him costs 
in the Courts below. 

P.R.S./s.N. Suit dismissed. 
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Kumaraswami Sastri and 
Walsh, JJ. 

Maila Bai —Appellant. 

V. 

Derappe and “Respondents. 

Letters Patent Appeal No. 26 of 
1926, Decided on 24th October 1939' 
from judgment of Philips, J.s B/’ 
July 1925, in Second Appeal No. 
of 1922 

ajr Tranafer of Properly Act (1882), S. 
*>-Mortgege prior lo 1858 —Court 
effect to intention of 
neither confined to mortgagei by c®® . 
tfonal tale npr does it require that t«f 
document should have been complete 
fore 1858. ^ , i* 

In the case of a mortgage exeontea prio 
1858 the intention of the parties acoordlugJJ 
the terms of the oontraot should ” 
and the Court should give effect to the ® „ 

tion; there is no reason to ^ in 

cation of the rule to documents which * 
form mortgages by conditional flaw c®" 
necessary in such oases that the te*®® 
document should have beeni oomple*^ m 
1858 : 13 M. I. A. 560; 3 Mad. 36; 4 
and 261. 0. 376, Rsl. on .; 1 Mad. 1, .t 

• fPM609J 
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B. Sitaram Bao—ior Appellant. 

T. Bangackariar a,ndi K. Y,Achiya — 
for.Eespondent. 

Judgment.—This is an appeal against 
the decision of Phillips, J., reversing 
the decrees of both the lower Courts 
and dismissing the suit to redeem. 

The facts are shortly these: 

A deed of mortgage executed in 1844 
was sought to be redeemed. The deed 
which is said to be a usufructuary 
mortgage deed dated 11th December 
1844 begins by stating that the mort- 
’ gagor on account of his necessity usu- 
fructuarily mortgaged to the mortgagee 
for 248 varahas the property described 
in the document. The material portion 
is as follows : 

“Thus in total I received from you 243 vara" 
has as detailed above and delivered this day 
to your possession the entire land bagayat 
house, cowpen and also outhouse bearing the 
said beria and I have also given to you one 
decision obtained by me in respect of the said 
land and also one yadast executed by Shama 
Eao, Amin of Uppinangadi Taluk Munsil's 
Court for having delivered the said land to 
me. In future you alone shall pay the sirkar 
tlrva to Government and enjoy the said land, 
bagayat, house, oow-pen *and outhouse lying 
within the boundaries mentioned in the deci¬ 
sion. You shall have no reason to claim 
interest for the amount and 1 shall have no 
reason to claim any profits out of the said 
land. 1 shall pay 'the consideration amount 
of 248 varahas to you in one lump sum alter 
a period of 25 years and within a period of 30 
years from this day and get back from you 
the said land bagajat house-oow-pen and out¬ 
house and the two documents viz., decision 
and yadast given to you. If I fail to pay the 
amount and get back the land etc within the 
period mentioned above you shall get the warg 
of the sMd land entered in your name, plant 
therein trees etc., affect improvements therein 
and shall enjov the same from generation to 
generation. I and my descendants shall have 
no interest therein. To this effect is the 
usufructuary mortgage deed of land executed 
out of my free will.” 

The word in the original is moulya 
or price. This mortgage was not re¬ 
deemed within the period specified 
and a suit was filed in 1920 for redemp¬ 
tion. Phillips, J., held that the case 
came within the rnling Tkumbustoamy 
Mudali V. Bossein Bowthen (l) which 
was followed in Bapirazu y. Kamarazu 
(2) and Bamaswami y. Saniyappa 
Nayakan (3). The learned Judge ob- 

BerYes: __ 

(1) [1376] 1 Mad. 1=2 I. A. 241=3 Bar. 681 

(P.O.). , ^ 

(2) CW81] 8 Mad. 26. 

A Uad. 179. • > 


“It seems to be immaterial whether the 
dooument purports to bs a sale with a condi¬ 
tion of re-sale or whether it purports to be a 
mortgage with a condition that on failure to 
pay the mortgage money the property «hall 
pass to the mortgage. If the document was 
executed prior to 1S58 when first the above 
principle of law began to be modified effect 
must be given to the intention of the parties.” 

As regards the second contention that 
the terms of the document should have 
been completed before 1858, the learned 
Judge following Ea7ithu v. Dasa Upa- 
dhija (4) held that that made no dif- 
ference as regai'ds the construction of 
the terms. 

It is argued before us by the learned 
Advocate-General that the principle of 
giving effect to the intention of the 
parties evidenced by the contract .in 
cases like the present .should be con¬ 
fined to .cases of mortgage by condi¬ 
tional sale pure and simple and as re¬ 
gards other mortgagees this principle 
has no application. It is also contended 
that in cases where the period fixed in 
the deed would carry us later than 
1858, the principle in Thumbuswami 
Mudali V. Uossein Bowthen (l) should 
not be applied and the ordinary rule as 
regards redemption must be applied. 
As regards the first point we do not 
see any reason for confining the princi¬ 
ple to mortgages by conditional sale 
pure and simple which have been de¬ 
fined later on by the S. 56, T. P. Act.l 
The Advocate-General’s contention is, 
that unless the document is ostensibly | 
a sale coupled witb a condition for; 
defeasance you ought not to apply thei 
ruling in Thumbuswami Mudali v.j 
Hossein Bowthen (1). So far as we can; 
see, the decision in Patlaliraniier v. 
Venkat Rao Naicken (5) was on a docu¬ 
ment which was not worded as a sale 
witb a condition for defeasance. On 
the contrary it begins like a mortgage 
and contains a clause converting the 
mortgage into a sale if not redeemed. 
The document is set oufc at p, 561. The 

report is as follows: 

“A mortgage bond had been executed by 
the original parties stipulating that the mort- 
eaffee shouia enjoy the lands In lieu of in¬ 
terest and that if the principal should be 
paid in the season of harvest of any year, the 
mortgagee should receive it and give up the 
lands of which possession was then given to 
the mortgaB»‘e and it was also aHegeii that 


ftnWU] 2« I. C. 876. 

{}) [1869] 13 M. I. A. 66(1@15 W. K. 36= 
a Bnthac 410^2 Bar. 6ta (P.O.). 
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thii mor^gtigo debt b^d been liquidated from 
the usufruct of the lauds ” 

That was not a case of a document 
which began with sale and ended with 
power to redeem. Similarly in Thurn- 
hu-iirami Mudali v. Hossein Routhen 
(0 also we find that the document 
begins as a mortgage refers to the 
principal payments by instalments and 
enjoyment and then winds up by saying: 

‘ If by the 30th of Panguai of the s^id Pra* 
madhi tho money be not paid up in full and 
a balanoe etill remains due, you yourself shall 
take hold and enjoy suoh of tho lauds (herein) 
as yon may like and as may be equivelent 
to the balanoe due .... as if under the 
terms of a deed of absolute sale.” 


We can 6nd very little in Paihabira- 
mier v. Venkata Bao (5) and Tkambu- 
swami Mudali v. Beasein Bowthea (L) 
to hold that the Privy Council con¬ 
fined their observations to cases where 
the document was in the form of a sale 
with a condition for redemption. If 
their Lordships of the Privy Council as 
contended for by the appellant’s ad¬ 
vocate decided that the rule as to 
giving effect to the intention of the 
parties applied only in cases of mortgage 
where there was a sale with a covenant 
to^ reconvey on the mortgage money 
being paid, they would have stated the 
rule especially as the mortgage before 
them was not such a document. Their 
judgment applies equally to mortgages 
with only a clause for reconveyance. 
In Bapirazuv. Kamarazu(2), it was 
decided that as regards mortgages exe- 
cuted before 1858 bbe intention cf the 
parties to the instrument must be given 
leCoct to. The Pull Bench decision in 
Bamamami Sastrigal v. Saniyappa 
Nayalcan (3), deals fully with the vari- 
oos kinds of mortgages and it is clear 
from the judgment of Sir Charles 
Turner, 0. J., that he considered the 
question as regards the applicability of 
the ruling in Pattabiramier v. Venkata 
Bao (5), to cases where the document is 
in the usual form of a usufructuary 
mortgage containing a condition that it 
should become an absolute sale in a 
particular event. At p. 183 the learned 
Chief Justice observes: 


of mortgage koowa to 
the Hindu law are mentfoned in Colebrcoke'a 
Digest, Edition, of 1801. Vol. 1, pp. 81 and 82 

** mortgage with a coniii.* 
lion that, In the event of default btiug madd in 
the payment cf pkinoipal on or before a data 


namea, cue property mortgaged shall psu to 
the mortgagee as aa absolute purchaser." 

He then refers to various forma of 
mortgage. According to him, the deci. 
Sion in Pattabiramier v. Venkata fioo 
(5), would apply to mortgages priorto 
1858. Under these circumstancea we 
think there is no reason to confine the 
application of the role to documents 
which are in form mortgages byoondi- 
tional sale. The test in these cases is 
what was the intention of the parties.' 
We must presume that in the case of a 
mortgage prior to 1858 the intention ol 
the parties, according to the terms ol 
the contract, should be enforced and 
the Court should give effect to the 
intention. 

The second contention is that as the 


terms of sale became absolnte, and the 
property became absolute property'Ol 
the mortgagee subsequent tolK8, the 
ordinary principle of'redemption shoold 
be applied. Reliance is placed npooa 
decision of Muthuswami Iyer and Par¬ 
ker, JJ., in S. 4. 122 0/1889. In that 
case the mortgage was executed in 1857 
and their Lordships tbonght that there 
was DO reason to apply the strict roling 
of the Privy Council. The question 
however has been considered in a later 
case in jLanthu Desa^. Upadhya{^)> 
The point directly arose fordetermioa- 
tion in that case and the learodd Judges 
Ayling and Sadasiva Iyer, JJ., had to 
consider whether the fact that the term 
in the document went later than 1858 
affected the question. The learned 
Judges observed: 

"The reBpondent’e learned-vakil, Mr. YoB' 
nanarayana Adiga, tried to take away tne 
tranaactiou under Ex. 22 out of the ol***jT 
tranaactionfl to which the ruling In Patl^ 
ramier’s case 15), applied by an iogeniooi 
comment on two sentenoes which oooor intw 
Utter case in Thumbuswany ifoodilly 
Hossein Rowlher {1). Those two Bentaocesia 
the judgment ate: “On a stale olalm to wdjo 
a mortgage and dispossess a mortgagee who o 
before 1858, acquired an absolnte title, toe 

would be strong reasons for adopting the f 

merooutee." (That is^ the course of traati^ 
the sale aa having been absolute.) lo the 
of a security, executed since 1658, there w 
be strong reasons for recognising and gi»w 
effect to the Madras authorities, with 
to whioh the parties might be supposed toh 
contracted *. It was argued that the ..k 
tence favours only thoee deeds under W* 
the alienees had acquired absolute titles hei 
1853 and not a deed like the pr^nt, 
whioh the abeoJute title was acqnired owj . 
1859, though the deed itself was e*eo«j" 
before 1858. Having .regard to 


'tioQs'in Pa<ia6iramitfr’s oasa (5) and tbo whole 
tenor of the observatioas id Thmnbitsioamy 
Moodelly v. Sossoitt, Bowlher (1), (inoludiog 
the eeoond -sentonco quoted above), we have no 
doubt that their Lordships of the Privy 
Couiioil favoured the natural oonstruotion of 
all doouinauts executed before 1859, whether 
the title had become absolute before 1353 or 
became absolute only after 1853 provided the 
suit to redeem was brought after the-titlo had 
become absolute.’' 

It 8eecD3 to U9, with all deference th&t 
jthe decision in Kanthav. Dasa Upa- 
dhya (4) ought to be followed, and we 
bave to give eilect to the intention of 
the parties at the date of the trans¬ 
action. That intention is evidenced by 
the condition in the document which 
Isays: 

“If 1 fail to pay the amouut and get back the 
land, eic., within the period mentioned above, 
you shall get the warg of the said land entered 
in your name .... and shall enjoy the same 
from generation to generation. 1 and my 
desoendants shall have no interest therein." 

If the terms of the deed were to be 
enforced, the rights must depend on 
what was agreed to when the mortgage 
was executed and not on any change in 
the law at the date when the money 
was payable. 

We agree with the decision of the 
learned Judge on both the points and 
dismiss the Letters Patent Appeal with 
costs. 

p.R.S./v.B. Appeal dUmimi. 
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Beasley C,J.. Sdndaram Ohetty 
AND Walsh, JJ. 

In the matter of B. V., Advocate, Bi'jh 
Court, Madras. 

Oase under 8. 12 ^■1), of Indian Bar 
Council Act, Decided on 28bh July 1930. 

Legal Practitioners Act (1879) S. 13— 
Legal practitioner receiving money on be¬ 
half of client and retaining it in his bands 
without authority from client—He subse* 
quently treating it as loan'and giving security 
which he felt himself at liberty to with¬ 
draw at his own will—This amounted to 
professional misconduct. 

A legal praetitioner reoelved money from tbo 
Court on behalf of his client and retained it in 
bis own hands without auy authority from the 
client so to retain it. Subsequeotly he ohose 
to treat it as loiQ aud gave seourity whioh he 
felt himself at liberty to withdraw at his own 
will and pleasure. 

Sell; that this was a grave oflenoe whioh 
amonuted to profesateual misoondnot, for no 
praotitioner was entitled to hold hie olient’s 


his own priv.ito purposes without the consent of 
his client, (P 028 0 1] 

K. Krishnasvamn Iyengar — for the 
Advocate concerned. 

The Advccate-Gcneral —for the Crown. 

Beasley, C. J.—This matter comes up 
before us on a roport by the Tribunal of 
the Bar Council. A charge was framed 
by the Tribunal agaiust the advo* 
eate of having received a sum of Bs. 150 
on behalf of the complainant who was 
the plaintiff decree-holder in a suit in 
the Small Cause Court, Madras, and 
appropriated that money to his own use 
without any authority from him. The 
facts of the case are that on 5th Novemo 
ber 1927 the advocate received a cheque 
for Rs. 150 from the defendant judg- 
ment-debtor in the suit already men- 
tioied in pursuance of the decree in 

that case and that on 7Gh November ha 
cashed that cheque; and the oase against 
him is that he put the proceeds of 
that cheque into bis own pocket and 
utilized those proceeds for his own pur¬ 
poses. The petitioner made demands 
upon him for payment of the money by 
Ex. K, date! 25tb November 1927, Ex. 
A, dated 3rd December 1927 and Ex. C, 
dated 26bh January 1928. On lab Feb¬ 
ruary 1928, by adjustment, the advocate 
paid Rs. 105.9*9 towards the amount of 
Rs. 150. Previous to this be bad given a 
security letter to the complainant by 
means of which he pledged his horse and 
carriage with him. His case is that the 
complainant accepted the .horse and 
carriage as security for the Rs. 150 then 
outstanding. His defence is that ths com¬ 
plainant was out of Midras at the time 
when he received the cheque. Thera is 
certainly evidence, the complainants' 
diary, that with the exception of about a 
day and a half he was out of Madras and 
did not return until 19th November, 
and that on the day he returned or some 
data afterwards he tendered the Rs, 150 
to the complainant asking him at the 
same time to lend him that amount 
for a fortnight and that the com¬ 
plainant agreed. This defence the Tri¬ 
bunal has totally disbelieved, and in (act 
it is definitely and flatly contradicted 
by two exhibits in the case. Putting it 
at its very earliest, the date of the 
alleged loan was 19th November, 
and therefore the fortnight's time 
would expire on 3rd or 4th December; 
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yet it is very strange to find that on 
3r(l Dacomber thera is a letter writ¬ 
ten by the complainant to the advocate 
(Ex. A) demanding payment of the 
amount by 8 p. m. and stating that if 
the amount was not paid by that time, 
he would bo compelled to seek legal 
help to realize the amount from the ad¬ 
vocate and take such other steps as 
might seem necessary. That certainly 
is quite inconsistent with the advocate’s 
case that there was an arrangement to 
lend the money for a fortnight. But 
there is a stronger piece of evidence than 
that, and that is to be found in Ex. K, 
dated 26th November 1927. That is a 
letter from the complainant to tho 
advocate and reads as follows: 

"Willyou please pay the amount to Mr- V. 
R. Krishoaswami Mudalj viz. Rs. 150 due to 
mo in S. C. S. No. ]0700 of 1927 of Small Cause 
Court paid by B. Safcyanarayana to the credit 
of the above euit." 

That again is quite inconsistent with 
the advocate's statement that the 
money was by arrangement to be trea¬ 
ted as a loan to him for a fortnight. 
We are in complete agreement with the 
Tribunal in coming to the view that 
this story of the alleged loan is a com¬ 
plete concoction. With regard to the 
security letter Ex. 11, dated 20th Jan¬ 
uary 1928 written by the complainant 
to the advocate stating **I hope you will 
not remain quiet with the idea that you 
have assigned me the horse and carriage 
as security". It seems to us toindicate 
that the security letter'had been pressed 
upon the complainant by the advcoate 
who was in financial difficulties at the 
same time and unable to pay,, and it 
certainly is by no means clear that the 
complainant ever accepted that security 
at all. The fact remains that from the 
date of receipt of the money to the date 
when the security letter was given the 
advocate retained in his own hands the 
money which belonged to his client 
without any sort of authority from his 
client at all to so. retain it. That of 
course is, as the Tribunal has found, 
misconduct and we are bound to say 
that it is clearly professional miscon¬ 
duct. No practitioner is entitled to 
hold bis client’s money in.his bands and 
use it himself for his own private pur¬ 
poses without the consent of his client, 
andr'the Tribunal has found that he has 
‘baefi guilty of'that offence. We might 
iatithe aame/tiine/adidithatiwhen;^ poxson 


who IS not a practitioner receives mobey 

in bis hands for some other person and 
converts it to his own use he commits 
the offence of criminal breach of trust 
and that offence is none the less com¬ 
mitted because a person happens to be 
a legal practitioner. Such acts as these 
are very-serious ones indeed and cer. 
tainly cannot be dealt with lightly by 
any Court. This advocate has a Iready 
been dealt with in this Court on an-. 
other occasion in 1928 when be was 
sentenced to be suspended for six 
months for an offence similar to this' 
committed in 1927 ; so that this is the 
second case of professional miscon¬ 
duct and dishonesty. We have bad 
urged upon us’by Mr. K. Krisbnaswamy 
Iyengar the fact that the secmity letter 
was executed by the advocate and that 
some time the complainant was in posses¬ 
sion of the horse and carriage, but we 
are now told that after the arrangement, 
by means of which Be. 105.odd was 
paid to the complainant, the advocate 
took back the horse and carriage and 
this was of course whilst the balance of 
the amount was still unpaid and it still 
remains unpaid. That does not seem to 
us to be an extenuating circumstance at 
all. The facts of the case are that the 
advocate kept this amount in bis own 
hands, used it for his own purposes, 
chose to treat it as a loan and then gave 
security foi it which he felt himself at 
liberty to withdraw at his own will and 
pleasure. This is a very grave case and 
we have very carefully considered what 
our order should be as regards the sen* 
tenoe to be passed upon him. Speakmfi 
for myself, I had at one time the ‘view 

that this being the second offence of this ^ 
nature, the advocate should be prevented 
from practising again. However, after 
mature consideration we are going *® 
passlan order which, in view of the cK- 
cumstanoesi we consider tobealig® 
sentence. The order of the Court 1 

that Mr. V. Advocate, be suspeDdedlrom 

practice for 18 months fro® 
date. 

F.R.s./s.N. Order accord^ngiy- 
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Pandalai, J. 

Palani Qoundan —Petiitionor. 

V. 

Krishnappa Goundan and others — 
Bespoodents. 

Criminal Revn. No. 27 of 1930, and 
Criminal Revn. Petn. No. 26 of 1930, 
Decided on 28bh March 1930, against 
judgment of Sess. Judge, Coimbatore 
Division, in Criminal Appeal No. 14 of 
1929. 

(a) Criminal P. C., (1898), S. 250- Sum¬ 
mary triali—Magiitrale acting under S. 250 
must record reasons thereunder. 

Even in records of summary trials under 
Chap. 22, where the Magistrate or Beuoh acts 
under S. 250 the requisites of that section as 
to recording of reasons must be carried out. 

[P 929 Cl, 2] 

(b) Criminal P. C., (1898), S. 250-Bench 
after closing evidence in summary trial 
stating to complainant that case was false 
and vexatious and as part of same state¬ 
ment calling upon him to show cause against 
compensation being ordered against him 
Statement held to be sufficient compliance 
with requirements of S. 250. 

In a trial under Chap. 22, after the evidence 
was closed and the impression made by it on 
the Bench was fresh in their mind, the Bench 
called upon the complainant to show cause 
why compensation should not bs granted in 
this wise: “The ease brought by you has been 
proved bo be-false and vexatious and it is cleat 
that this has been brought simply to harass 
the accused. Please show cause why com¬ 
pensation should not be ordered ?” The com- 
plaiQ&iit aDSWsred that thd cas8 brought by 
him was true. The Bench holding that it was 
no explanation ordered compsnsation. 

//cW: that although the passage that the 
case was brought simply to harass the accused 
occurred as a portion of the question, it must 
have been intended as record of their own rea¬ 
son for thinking that the complaint was false 
and vexatious and hence satisfied the 
ments of S. 250. CP 930 C l] 

K. Periastvami Gounden “ for Pebi- 
tioner. 

Order.—This is a petition to revise 
an order awarding compensation to six 
accused (at Rs. 10 each) made by the Ist 
Class Bench of Magistrates of Dbara- 
puram and confirmed by the learned 
Sessions Judge of Coimbatore. Two 
objections are raised; (1) that the record 
of the trial does not contain, as it should, 
the reasons why the Bench considered 
the complaint to be false and vexatious 
and (2) that this vitiates the order. 

On the first point on which there 
iseems to be no direct decision of this 
Court the contention must bo upheld 
'.that even in records of summary trials 
lunder Chap. 22, Criminal P. 0., where 
1930'M/117 & 118 


the Magistrate or Bench acts under 
S. 250, the requisites of that section as 
to recording of reasons must bo carried! 
out. This seems to follow from the, 
provisions of S. 2G2 which lays down 
that the procedure prescribed for sum¬ 
mons cases shall bo followed in sum¬ 
mons cases and that prescribed for war¬ 
rant cases shall be followed in warrant 
cases even when they are tried in a 
summary way. The only exceptions to 
this rule are contained in the next two 
following sections Ss. 263 and 264. The 
former applies to cases where no appeal 
lies and the latter to cases in which an 
appeal lies; which means, to cases where 
an appealable sentence is or is not 
passed upon the accused. These Ss. 263 
and 264 do not, if reasonably read pro¬ 
vide for proceedings under S. 250 by 
which alone compensation to the ac- 
cused is ordered against the complain¬ 
ant. There being thus no express 
exception from the general rule laid 
down by S. 262, it follows that even in 
summary trials the requisites of S. 250 
must be satisfied. 

The next question is whether in this 
case they have been satisfied. This 
point was apparently not raised before 
the Sessions Judge on behalf of the 
petitioner. But that learned Judge was 
of opinion that the order of the Bench 
does not contain a record of reasons for 
awarding compensation although he also 
thought that the omission had not 
prejudiced the appellant and therefore 
did not, under S. 537, invalidate the 
order. Taking the record of the trial 
as a whole and remembering that the 
record is itself the record of a summary 
trial, it is not quite accurate to say 
that it does not conlfein a record of 
reasons for awarding compensation. 
After the evidence was closed the Bench 
put the fellowing question to the com¬ 
plainant: 

“The case brought by you has been proved 
to be false and vexatious and it is clear that 
this has been brought simply to harass 
the accused. Please show cause vyhy a com- 
peosation of Rs. 25 to each of the accused or 
Rs. 150 in all should not be ordered.’’ 

The complainant answered that the 
case brought by him was true. The 
Bench therefore go on to state that 
when called on to explain why compen¬ 
sation should not be ordered for bring¬ 
ing this false and vexatious complaint, 
P. W. 1 says that his complaint was 
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tnio and fcbat chi? i:? no asplanafcion at 
all. Then they make the order dir03t. 
ing him to pay R^. 25 each. Reading 
tliis in a fair and reisonable way the 
passage where the Bonch said that it is 
clear that this case has been brought 
simply to harass the accused, although 
it occurs as a portion of the question 
put to the complainant, may be under¬ 
stood and must have been intended as a 
record of their own reasons for thinking 
that the complaint was false and vexa¬ 
tious. They had just then taken the 
evidence and the impression made by it 
upon their minds was still quite fresh 
and they concluded, as they said in 
plain term?, that the case was false and 
vexatious because it was brought to 
harass the accused. I am not able to 
say tliab the requirements of law have not 
been satisfied. It is needless to add that, 
even if there had been any omission, S. 
537 would have been sufficient to cure 
the omission in view of the fact that the 
petitioner himself did not raise the ques¬ 
tion before the Sessions Judge. The 
petition is dismissed. 

P.E.S./v.B, Petition dismissed. 

A. I. R. 1930 Madras 930 

Maduavan Nair and Reilly, JJ. 

Chaturh'mjadoss Knshaldoss & Sens 
and au'lher —Defendants — Appellants. 

V. 

Rajamanioka Miidali and others — 
PUintiQs—Respondents. 

Appeals Nos. 250 and 332 of 1925, 
Decided on 1st May 1930, from decree 
of Sub-Judge, Vellore, in Original Suit 
No. 86_of 1922. 

(a) Hindu Law—Widow—Decree againit— 
Deceased, having no heir except widow, by 
will making bis •ephew his residuary 
legatee — Legatee suing for declaration — 
During pendency of that suit, creditor of 
deceased suing widow, who then was in pos¬ 
session of same of deceased's property, bona 
fide believing her to be legal representative 
—In execution of decree obtained, not only 
properties in widow's possession but also 
other properties sold — Widow sufficiently 
represented deceased's es'ate, and decree 
obtained against her and sale in execution 
thereof of all properties sold held binding 
on legatee — Although creditor's suit and 
sale in execution of decree obtained in it 
took place during pendency of declaratory 
suit, decision on it was not affected by 
Transfer of Property Act, S. 52—Civil P, C. 
O. 22, R. 4. 

Even where a suit is instituted by a orediioc 
of the deceased against hia wrong legal repn* 
sentative, the deorea passed in the suit and 
the sale of the property of the deceased in 


execution of that decree is binding on the irns 
legal representative. The estate is to be deemed 
as suffiaiently represented if the suit was 
instituted bona fide against the alleged lesal 
repreoentative and the decree was obtained 
without any fraud or eolluaion between the 
parties. The binding nature of the decree is 
not limited only to the items of property in 
the possession of the alleged legal represents* 
tive but extends to the whole of the estate of 
the deceased. 

The deceased, who had no other heir except 
his widow, had made a will whereby he hid 
made bis nephew his residuary legatee, who 
iostitutod a suit for declaration on the basis 
of the will. During the pendency of that suit, 
a creditor of the deceased sued the widow who 
was then in possession of some of the items of 
the deceased’s property, and obtained a decree 
against her without there being any frandor 
collusion between him and the widow. la 
execution of that decree not only tbs prop^^ 
ties in possession of the widow but other pro¬ 
perty of the deceased also was sold. 

Held: that the estate of the deceased was 
sufficiently represented by the widow and the 
decree obtained against her and the sile ia 
execution thereof of all the properties sold was 
binding cn the legatee, the true representative; 
33 Mad. 6; 32 Cal 296; 26 Mad. 230; liH.l.i. 
605 and 1 il/arsh.6l4, Rel on.;81 LO. 920, Foll.\ 
33 Mad. 75; 35 J. C. 124 and A. I. R. 1928 Mod. 
437, Erpl and Dist. ; A. L B. 1927 iffld. 197, 
and other crises i^Jerred. [P 9^3 0 2] 

Held further '. that although the creditor's 
suit was instituted during the pendency o! the 
ligatee's declaratory suit, S. 52, T. P. Ait, 
would not affect the sale in execution heojnse 
the iotereet of both the widow as '*®ll 
hgatoe were really identical. [P93BC2J 

(b) Civil P. C. (1908), O. 22 ,R. 4 -Sc®pe. 

Rule 4 reproduces with no change in priwi* 

plo S. SG8 of the old Code as amended in Iw- 
A. I. R. 1925 All 479, Rel on. t? 983 0 IJ 

(c) Debtor and Creditor — Debtor 
making will—Creditor is not expecle 
know whether will was effected. 

Wills are not yet so common ® 

country peoph of this Presidency that s 

ditor whoso debtor dies nt .nd 

inquire whether the debtor has left a w* 
what its dispositions are, if no one give 
information that a will ggj oil 

M. A. Thirunarayana 5 * 

Eamachandra Iyer and K* S, R^si 


Appellants. _ 

Viswanitha Iyer, K. S, 

imasivami Iyer and A. 

'.ra Iyer—for Respondents. 

.dhavanNair, 

ppellant in Appeal No. 260^^ 

le is the decree-holder jn • . 

L of 1921 on the file of 
, Madras. Defendant 3 i3 
’ant in Appeal'No. 332 0 9 5a^ 

she auction-purchaser of 6 V 

3 sold in execution of the 

No. 81 of 1921. Thofl® 


L 
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arise out; of a suit instituted by the 
plaintiff for a declaration that the 
decree in C. S. No. 81 of 1921 and the 
attachment and sale held in execution 
of that decree are not binding on him. 

The facts are briefly these. One 
Parthasarathi Mudali who was doing 
business in yarn and cloths had dealings 
with defendant 1 Kushaldoss & Sons 
and owed them a considerable sum of 
money. He died on 18th May 1920, 
leaving a will dated 14th May 1920. 
By this will the plaintiff, his nephew, 
was given the whole estate of the 
testator subject to the other dispositions 
mentioned in it. After the death of 
Parthasarathi Mudali, his widow, Sen- 
galani Ammal applied on 5th October 
1920, for a succession certificate in order 
to enable her to ollect the outstindings 
due to him. The plaintiff’s father as 
his guardian objected to the issue of the 
certificate. But an order was passed in 
favour of the widow as the counter¬ 
petitioner said that he intended to file 
a separate suit to establish his rights 
under the will and that he had no 
objection to the petitioner being given 
the certificate provided she furnished 
substantial security. On 22nd Decem¬ 
ber 1920, 0. S. No. 65 of 1921 on the 
file of the Court of the Subordinate 
Judge of Vellore was filed by the plain¬ 
tiff to establish his rights. It was dis¬ 
posed of in his favour on 24th April 
1922, Meanwhile, on Slst January 1921, 
that is, after the institution of 0. S. 
No. 65 of 1921 the present defendant 1 
filedC. S. No. 81 of 192L on the file of 
the High Court against Sengalani 
Ammal, the widow of the deceased 
Parthasarathi Mudali as representing 
her husband’s estate, for the raoovery 
of money due from Parthasarathi 
Mudali. The suit was heard and decided 
ex parte on 30th March 1921, i. e., 
before the disposal of 0. S. No. 65 of 
1921. The decree directed that 

^'Sengalani Ammal, the defendant . . . . 
do from and out of tbe assets of hat deceased 
husband Parthasarathi Mudali, come to her 
hands, do pay to the plaintiffs the sum of Rs. 
3,518-11'0 etc.” 

This decree was transferred for execu¬ 
tion to the Court of the District Munsif 
of Rauipet on 3rd July 1922 and the 
sale of the suit properties was posted to 
28th August 1922. As the plaintiff had 
by that time obtained a decree in his 
iavou he intervened in execution pro¬ 


ceedings and wanted to be brought on 
record in order to oppose the execution, 
but as his pstition was filed on the day 
fixed for sale of the properties it was 
dismissed as being too late. The sale 
proceeded and defendant 2 purchased 
the suit properties for a sum of R9.3,350. 
It is the decree in C. S. No. 81 of 1921 
on the file of the High Court and the 
execution sale in favour of defendant 2, 
which the plaintiff now contends do not 
bind him. 

His case is that defendant 1 was well 
aware when he instituted C. S, No. 81 
of 1921 that he was the true legal re¬ 
presentative and the residuary legatee 
under the will of the deceased Partha- 
saratbi Mudali and knowing that, he 
instituted that suit in collusion with 
Sengalani Ammal, the widow, in fraud 
of the plaintiff’s rights, and that she 
allowed the decree for the principal and 
interest to be passed ex parte without 
contesting the claim for interest which 
she could have successfully resisted if 
the case had been properly conducted. 
These grounds are alleged to show that 
the decree obtained by defendant 1 
against Sengalani Ammal could not be 
regarded as a decree obtained bona fide 
and without fraud or collusion; and 
therefore cannot bind the plaintiff who 
is the real heir of Parthasarathi Mudali. 
It is also alleged that the execution 
proceedings in connexion with the sale 
of the properties were not carried on 
bona fide. These allegations are denied 
by the defendants. The claim of defen¬ 
dant 1 for the principal sum is admitted 
by the plaintiff. 

The learned Subordinate Judge found 
that in the matter of the institution of 
the suit there was no collusion between 
defendant 1 and Sengalani Ammal and 
that there was no evidence that defen¬ 
dant 1 was actuated by any fraudulent 
motive in instituting the suit against 
the widow. He held that interest was 
rightly claimed in that suit by defen¬ 
dant 1 and the claim for interest there- 
fore cannot be considered to bo a fraud 
perpetrated upon the estate of Partha- 
sarathi Mudali. Notwithstanding these 
findings, the learned Subordinate Judge 
came to the conclusion that the decree 
was not obtained bona fide and cannot 
bind the present plaintiff on the ground 
that defendant 1 had opportunities of 
finding out tha true legal representative 
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whether the claim for interest wae 
rightly allowed by the Court in C. S. 81 
of 1921. The learned Subordinate Judge 

has found in favour of the appellant on 
this point. I cannot say that the evi. 

dence in the case does not support the 

conclusion of the Subordinate Judge. 
The witnesses who speak in support of 
the claim for interest are D. W’s. 1 and 
2. Their evidence is to the effect that 
Parbhasarathi Muiali was liable to be 
charged interest on his money daalinga 
with defendant I’s firm aod that be was 
nob charged interest for a considerable 
time : but that in 1919 he was specifi¬ 
cally told that he would be charged 
interest in future. Reading the evi¬ 
dence of these two wilnesses carefully 
I fail to see any real inconaistenty in 
their statements. It is true as miy be 
seen from the accounts, that Partba- 
sarathi Mudali was not charged inter¬ 
est up to 1919 ; but the liability to pay 
interest always existed and that was 
enforced from 1919 onwards. Exs. 1, 4 
and 5 support defendant Vs claim for 
interest in C. S. 81 of 1931. In Ex. 1, the 
patti dated 19th April 1920, it ia stated 
that interest will be charged on the 
amount specified in it at the rate of 9 
per cent per annum. Ex. 4, a letter from 
defendant 1 to Parthasarathi Mudali 
dated 30th April 1920, distinctly states 
that interest will be charged up to date. 

Ex. 5, a card dated 10th June 1920, 
was written subsequent to the death of 
Parthasarathi Mudali. It is curious 

that by that time though defendant 1 
must have known about the death of 
Parbhasarathi Mudali the card was ad¬ 
dressed to him. No satisfactory explana¬ 
tion has been given for this proceeding 
bub I am not satisfied that this is an 
indication of fraudulent conduct on tb® 
part of defendant 1. This lettor also 
says that if the account is not settled, 
interest will be recovered. In 
daring that interest will be olaime 
this is quite consistent with Bxs. 1 an 
4. As no large amount was due fro® 
Parthasarathi Mudali to defendant 1 
1919, tho demand for interest thereafter 
may no doubt appear bo be * 

unreasonable. But it does 
from this that the defendant's 

regarding the agreement on the par« 

Parbhasarathi Mudali to pay 
thereafter should necessarily bs J' 
believed as the liability to pay in«®^ 


of the 'K'cpri.sc(l Partha«;.arabhi Mudali 
and l-'O instituted the suit without 
malcin^ .-i.llicieiu -inquiries. His con- 
cl’i-; lit might be stated in his own 
■.Yords ; 

“TLi.: ';oi1';1up:ou tint must bo adopted is that 
C. S, SI nf I'.V.H was iiist ibuted against Song;- 
)uii without euquiry as to who was 

Parthci'dr ishi's r^-ii heir when there was evory 
oppotCiiuity to make such enquiry and when if 
surli enquiry bad been made in the right 
spirit and in the proper way it would disclose 
the fact. It cannot be regarded as a suit insti¬ 
tuted bona fide against the widow as heir.” 

As regards defendant 2’3 participation 
in the proceedings the learned Judge 
held that he purchased the suit proper¬ 
ties knowing that there was a will set 
up by tho plaintiff constituting him as 
the legal heir of Parbhasarathi Mudali. 
He also hold that defendant 2 had no 
hand in the matter of filing C. S. 81 of 
1921 and that the properties purchased 
by him were nob sold for an inadequate 
price. As a result of these findings a 
decree was given in favour of the plain¬ 
tiff as prayed for. 

In appeal it is argued on behalf of tbe 
appellants that the circumstances of 
the case would show that defendant 1 
instituted the suit against Sengalani 
Ammal in the full belief that she was 
tbe true legal representative of the de- 
ceased Parthasarathi Mudali and that he 
made sufficient enquiries before insti- 
tubing the suit and that his conduct in 
connexion with the suit and its pro¬ 
ceedings was throughout bona fide. On 
behalf of the plaintiff-respondent it is 
urged that the Judge’s finding that 
interest was properly decreed in the 
prior suit is not supported by the evi. 
dence, and that the properties were sold 
for an inadequate price, and that even 
if it is held that the decree against the 
widow was obtained by defendant 1 
bona fide and without fraud and collu- 
sion in law the decree is not binding on 
him as it was nob obtained against him, 
he being the true ‘legal representative 
of the deceased Parbhasarathi ; and that 
if binding at all, it will be binding only 
as regards items 3 and 4 which are in 
the possession of the widow. It was 
also argued having regard to S. 52, T. P. 
Act, effect should not have been given 
to the decision in C. S. 81 of 1921 as it 
was decided during the peudency of 
O.S. 65 of 1921 which ended in his fav¬ 
our. Ishali first deal with the question 
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always existed though it was not en¬ 
forced till 1919. This point is dealt with 
by the learned Subordinate Judge in 
para. 11 of his judgment. On the whole 
I am inclined to agree with him on his 
finding on this point. It therefore fol¬ 
lows, the claim for principal being ad¬ 
mitted, that Sengalani Ammal's failure 
to resist C. S. 8L of 1921 was in no way 
detrimental to the interests of the estate 
of Parthasarabhi Mudali. 

The next question for consideration 
is whether defendant 1 knew at the 
time when he instituted the suit that a 
will was left by Parthasaratbi Mulali 
and that the plaintiff was his true legal 
heir. The plaintiff’s case that the death 
of Parthasarabhi Mudali and the fact 
that he died leaving a will were brought 
to the notice of defendant I soon after 
Parthasarathi’s death has been dis¬ 
believed by the learned Subordinate 
Judge. It was not seriously argued by 
the respondent that on this point the 
learned Subordinate Judge’s conclusion 
is wrong. Defendant I’s case is that he 
knew of the death of Parthasarabhi 
only in July 1920 when he went to his 
village and sold some of his properties. 
Bub it is clear from the evidence,.as 
pointed out by the learned Subordinate 
Judge that he must have known about it 
some time earlier in June but this does 
nob affect the bona fide of his conduct in 
instituting the suit against the widow. 
The evidence does not show that defen¬ 
dant 1 or his agents knew anything 
about the succession certificate proceed¬ 
ings before the institutiou of the suit. 
When his agents went to the village of 
Parthasaratbi in July 1920 the evidence 
is to the effect that they learnt that 
Parthasarathi's only heir was Sengalani 
Ammal, his widow, that they do nob 
hear anything about the will and that 
they obtained the keys of the shop of 
Parthasaratbi from Sengalani Ammal. 
Some yarn was sold on that occasion 
and defendant 1 was able to realize a 
sum ot Bs. 1,500 towards his dues. It 
appears from the plaint that Sengalani 
Ammal is in possession of items 3 and 4 
though the point is disputed by the res- 
pondenb. I do nob think it can be serf- 
ously contended that she was not in 
possession of these items when defen¬ 
dant 1 instituted his suit. Bat for the 
will it is clear that Sengalani Ammal 
would be the heir of Parthasaratbi en¬ 


titled to represent his estate. This 
fact, couplel with other facts already 
referred bo that Sengalani Ammal was 
in possession of some items of property 
belonging to her husband, that the keys 
of the shop were obtained from her, 
may well bo considered as sufficient 
justification for tlio conduct of defen¬ 
dant 1 in instituting the suit against 
her as Parthasarathi's legal representa¬ 
tive. The Subordinate Judge does not 
say that defervdant i’s agents refrained 
from making any enquiries. His opi¬ 
nion seems to be that if they had made 
fuller enquiries they might probably 
have known of the existence of the will 
and that the plaintiff was the real heir 
of the deceased. 

Probably this might have been so. 
But I cannot accept the argument hav¬ 
ing regard bo the circumstances referred 
to above, that defendant I’s failure to 
prosecute more detailed enquiries should 
necessarily lead to the concluslcto that 
in instituting the suit against the 
widow he was not acting bona fide. All 
the facts then known to him and present 
before his mind pointed out that San- 
galaai Ammal was the legal representa¬ 
tive of the deceased. The agents of 
defendant 1 seem to have made soma 
enquiries, though the evidence on the 
point is not quite definite. In this con¬ 
nexion it is important to notice that 
defendant 1 does not improve his posi¬ 
tion in any way by making the widow 
the legal representative of the deceased 
Parthasarabhi and by refraining from 
making enquiries as to who his true 
legal heir is. The learned Subordinate 
Judge has found that there was no col¬ 
lusion of any kind between the widow 
and defendant 1 in the matter of the 
institution of the suit. Wo have nob 
been referred to any evidence in support 
of any collusion. It is admitted that the 
amount claimed except as regards inter¬ 
est was really due from Parthasaratbi 
to defendant 1, and as regards interest 
we have found that the claim has been 
substantiated. In these circumstances 
why should defendant 1 nob have sued 
the plaintiff as the defendant in C. S, 

81 of 1921 instead of the widow if bo 
really knew that there was a will and 
that the plaintiff wai really the legal 
representative of Parthasarabhi ? No 
satisfactory answer has been^ given by 
the respondent to this question oxoopb 
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tbat the suit %va3 brought at the insti¬ 
gation of some of the enemies of the 
deceased Parbhasarathi. In these cir¬ 
cumstances I cannot agree with the 
opinion of the lower Court that it can¬ 
not 1.0 regarded that C. S. 81 of 1921 was 
instituted bona hde against a wrong 
heir. In my opinion the evidence in 
the case shows abundantly that the 
suit C. S. 81 of 1921 was instituted by 
defendent 1 bona fide against the widow 
as the legal heir of the deceased Partha- 
sarathi and tbat there is nothing 
fraudulent in the conduct of defendant 
1 or the widow in connexion with the 
proceedings in the suit and that the 
decree was obtained without fraud and 
collusion. 


As regards the value realized at the 
time of the sale, I agree with the learned 
Subordinate Judge that the value is not 
inadequate. He has considered the 
matter in para. 17 of his judgment, and 
I do not think I can add anything to 
.that discussion. Por the above reasons, 
jl would hold that the widow Sengalani 
|Ammal sufficiently represented the 
iGstate of the deceased Parthasarathi 
in C. S. 8l of 1921 and tbat the decree in 
that suit is binding on the plaintiff. 

Mr. Viswanatha Ayyar next argues as 
a proposition of law that even if C. S. 
81 of 1921 was instituted by defendant 1 
bona fide against a wrong heir, and even 
if there be no fraud or collusion bet¬ 
ween the parties in respect of that suit, 
still the decree passed in the suit can- 
not be considered binding on the true 
legal rspresentative (that is, the plain¬ 
tiff), and if it is binding at all it will 
be binding only with respect to the pro¬ 
perties of the deceased which were in 
possession of the widow at the time of 
the suit, that is, only items 3 and i in 
the suit. In support of this argument 
he relied strongly on Madavaray^ldu v. 
Siibbamma (l), Gncinambal Ammal v, 
Veerasami Chetti (2), Xaliappan Servai. 
haran v. Varadarajulu (3), Srinivasa 
Ayyangar v. Kanthimathi Ammal (4), 
Bachu Soorayya v. T. Ghinna Anja^ 
neyulu (5) and A, Mallappa y. N. G. 
Kare Qowd (6). 

__^0 question how far and under what 

UJ Liyiej 3i 1.0.124. ^— 

I 

* 


2} [1916 31 I. 0. 920. 

(3| 1910] 83 Mad. 75=8 I. C. 737. 

W C1910 33 Mad. 465=6 I. 0. 917. 

(6) [1919] 62 I. C. 609. 

(6J A. I. B. 1926 Mad. 487=931. 0. 625. 


circumstances a decree passed agaiost 
the wrong heir of a deceased person 
will bind his true heir has been con. 
sidered in various cases. Prima facie a 
decree will bind only the parties to it 
or these claiming through them; bnt 
there are exceptions to this rule. Tbe 
Courts have held that in certain circum- 
stances when one who is not the true 
legal representative of a deceased person 
is impleaded as his legal representative, 
then a decree passed against him in his 
character as the legal representative of 
the deceased would .be binding onthe 
true representative though be is not a 
party to it. The suit may have been 
instituted against the wrong legal re¬ 
presentative at the very "commencement 
or the wrong legal representative may 
have been brought on record during the 
pendency of the suit or after tbe decree 
and for purposes of execution. An exa¬ 
mination of these cases will show tbat 
in deciding tbe point the learned Judges 
put before themselves the question whe¬ 
ther tbe estate was snffioiently lepre* 
sented by the alleged legal lepresenta. 
tive on record as the important factor 
for consideration and this they answered 
in tbe affirmative, if it was found tbat 
the suit was instituted bona fide against 
the alleged legal representative and tbe 

decree was obtained without any frand 


or collusion between tbe parties. 

In The Ge>Jeral Manager ofthtSa! 
of Durbhanga v. Maharaja Combt 
R amaput Singh (7), the suit was brought 
against a widow as the mother and 
dian of her eon who was then a minor, 
to recover arrears of rent due from b^s 
deceased father. It was held by the 
Judicial Committee tbat the decree oh* 
tained against the widow as tbe legj 
representative of her husband was bind¬ 
ing on the son who in law was the true 
legal representative of the 
though the suit was not prosecut 
against him. . , 

This Privy Connoil decision 
approved of the decision in Ishan CflU”* 
derMitter v. Buksh Alii Souda9vr\of> 
In that case, whidh is the 
mentioned in tbe reports, it ^*1? n- 
the decree obtained against a , 
widow for her husband's debt was 

(7) [1870-75] 14 M. I. A. M5=10 
294=17 W, B. 159=2 Softer 576-a a 

117(P.C.). t 

(3) 1 Marsh. 614. 
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ing on the sod who was not a party to 
the suit. It would seem from the re¬ 
ports that the plaintiff knew of the 
existence of the son when he sued the 
widow. The judgment shows that the 
question for consideration was whether 
the widow sufficiently represented the 
estate of the deceased. This is really 
the point that has to be decided in cases 
of this description. 

In Kadir Mohidcen Marakkayar v. 
Muthu Krishna Ayyar (9), the defen- 
dant died during the pendency of the 
suit and only one of his sons was 
brought on record as his legal represen¬ 
tative. It was held that the share of 
the second son also was bound by the 
decree in the suit notwithstanding the 
fact that he was not joined in the suit 
as one of the legal representatives of 
his deceased father. The learned Judges 
based their conclusion on the following 

reasoning: . 

“ Iq out opiaioQ a person wbom the plaintin 
alleges So be the legil representative of thi 
deceased defendant, and whose name the Court 
enters on the record In the place of suoh 
defendant, sufficiently represents the estate of 
the deceased for the purposes of the suit, and 
in the absenos of any fraud or collusion the 
decree passsd in such suit will bind such 
estate. ” 

It is true that this is not a case w'here 
a person was wrongly brought on record 
as the legal representative, but it lays 
down a general principle. 

In Khiarajmalv. Daim (10), the Judi¬ 
cial Committee pointed out that the 
question whether the estate is or is not 
properly represented is not a mere ques¬ 
tion of form bub of substance. That 
also was not a case where a wrong legal 
representative was brought on record in 
the place of the deceased person, but it 
was a case in which some of the legal 
representatives were brought on record 
with respect to one of the deceased per¬ 
sons and no legal representative was 
brought on record with respect to an¬ 
other persan. In the case of the one, 
their Lordships held that the estate was 
sufficiently represented, while in the 
other case they held that it was not 
represented at all. 

In Ramaswami ChetUar v. Oppilamani 
Cketti (11), the defendant died after the 
decree and the plaintiff in the course 

(9) C1903] 25 M*d. 2b0=l2 M. L. 3. 363. 

(10) [1905] 3] Cil. 296=32 I. A. 28=8 Sar. 

784 (P.O.). 

(11) [1910] 88 Mad. 6=4 I. 0.1059, 


of the execution proceedings brought on 
record as bis legal representative one 
of two persons who appeared to have a 
better title at that time. It was hold 
that the sale of properties in execution 
of the decree with such a person on 
record would bind the person who was 
subsequently found to be the true legal 
representative. The principle on which 
the decision is based is thus stated by 

the learned Judges; 

“rbecreditor must, if be is not to be liable 
to lose bis money, bo permitted to apply fcr 
execution ag-iinst that one of the rival claim¬ 
ants whom ha honestly and reasonably believes 
to be the legal representativa; and if the 
person so nominated, though it may turn out 
afterwards that he is not the true legal re¬ 
presentative, is yet eompetent in fact to repre- 
sont the estate, if bit interests in respect of 
the proceeding in question are identical with 
those of his rivals and if be acts without fraud 
or collusion, it is bard to see any reason why 
his representation should not be held to be 
sufficient.” 

Later on, speaking of the representa¬ 
tion of the estate by the wrong person 
being brought on record, they observe as 
follows: 

“His interests were absolutely identical in 
this matter with those of his rivals and be was 
better able than they to protect them. There 
existed therefore no reason why, if one of the 
claimants was to represmt tbe'estate, it should 
not be be, and no fraud or collusion has been 
proved in this case to vitiate bis representa¬ 
tion. There is then no good reason why, as 
the person with the best prima facie title, and 
holding possession of the property, Krishna- 
swairi Panikoudar should not be bold to have 
sufficiently represented his natural son s 
estate in fact.” 

In my opinion there is no justidcation 
for confining the principle enunciated 
in this decision only to those cases 
where a wrong representative is brought 
on record in the course of execution 
proceedings. The question to be con¬ 
sidered, whether it arises in the course 
of execution proceedings or in the course 
of the suit, is this: whether the estate 
of the deceased person was sufficiently 
represented by the legal representative 
who has been actually brought on re¬ 
cord. I think the same principle should 
govern all cases whore a wrong repre¬ 
sentative has been brought on record, 
where such representative has been 
added in the course of the suit or in 
the course of the execution proceedings. 
The same consideration should^ apply 
also to a case where the suit itself is 
instituted against the wrong legal re- 
presentative at the very commeacement. 
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The principle of the decision in Rama- 
Chettiar v. Oppilamani Chetti (ll) 
lias been applied to a case in Gnanambal 
AmjnaJ v. ] irasami Chetty (2) where 
the suit itself was instituted against a 
wrong legal representative of the de¬ 
ceased person as in the case before us, 
Iicfeiring to these decisions Sadasiva 

Aj'var, J., in that case observes as fol¬ 
lows: 

lu that same volume Rimimami Chettiir 
^■ Oppilamani Chetti ( 11 ) a case ia reported 
which was argued by eminent vakils on both 
sides, and it was held therein that a decros- 
uolder may peleot from among ssveral rival 
oiairaants co the estate of bis juJgmeot-debtot 
anyone whom ho h.'licvss honestlv to have the 
b:st prima hcio title as legal representative 
ami tl;-.t (hat representation in the absence 
of fraud or collusion will be sufficient to vali- 
la e Mics bold in execution and to convey the 
tale of tbo deceased judgment-debtor through 
>iich sales, The broad principle of the deci¬ 
sion In that ease olearly seems to me to apply 
to the present oas?.’’ ^ 

If the principle of the decision in 
^^rHasK-mni Chettiar v. Oppilamani 
\Ciietii {llj applies to the case before us, 
as I think it does, there cm bo no doubt, 
having regard to the findings given 
above that the decree against the widow 
who has a prima facie title to represent 
|th 0 estate, aud whose interests in res¬ 
pect of the suit are identicil with those 
of the plaintiff, must be considered to be 
binding on the plaintiff. It was argued 
that the decisions in liamaswami Chet- 
Uar v. Oppilamani Chetti (U), and in 
the prior cases, are no longer good law 
as the wording of S. 368 of the old Code 
whioi was in force when those cases 
were decided has been altered in the 
present Code. 0. 22. R. 4, is no doubt 
diflerently worded, but I do not think it 
was intended to introduce any new 
principle by the alteration in the langu¬ 
age. As pointed out in Dip Narain Rai 
V. Lackman Upadhiya (12) 0. 22, R. 4, 
reproduces with no change in principle 

S. 368 of the old Code as amended in 
1888, 

In Kaliappan Servai Karan v. Varada- 
rajulu (3), a case very much relied on 
by the respondent, a suit was brought 
against A, the widow of the deceased 
person as his representative and a decree 
was passed directing the recovery of the 
sum sued for from the estate of the 
defendant’s deceased husband in her 
hands. Another person B brought a 

ll2) A. I. R. 1935 All, 479=87 I. 0. 793=47 
All. 466. 
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suit against A to establish his title to 

the property of the deceased and having 
obtained a decree in his favour took poa- 
session of the estate. The decree-holder 
then sought to execute the decree 
against B under S. 252, Civil P. 0. It 
was held that the decree was not 
against the estate but against A the 
legal representative, and was capable of 
execution only against A and her repre. 
sentatives. Thus stated the decision 
DO doubt supports the respondent, but 
Sadasiva Ayyar, J., points out the true 
scope of this decision in Gnanambal 
Ammal v. Virasami Chetty {U) to be this; 
What was decided in that case was that 
the true legal representative cannot, 
after decree, be brought on the record 
for the purpose of execution and that 
the deceased debtor’s property in his 
hands cannot be attached and sold in 
that same suit. Further on, be points 
out that the decision is not to be taken 

as having decided that if the wrong re¬ 
presentative had |;b66n bona fide added 
or sued and a decree had jbeen obtained 
and the property of the deceased had 
been brought to sale, tbe sale itself was 
invalid, and could not affect tbe estate 
of the deceased (see p. 703 of 29 U. L. 

J)’ If the decision is not read in this 
way, it really will not be reconcilable 
with the decisions in General Manager 
of the Raj Durbhanga v. Ramaput Singh 
(7) and Ramaswami Chettiar v. Oppila- 
mani Chetti (ll). In this view it is 
clear that this decision does not support 
the respondent. Further, in the present 
ease, tbe respondent has not obtained 
possession of tbe properties in execution 
of his decree. Tbe deoisioo in 
vam Ayyangar v. Kanthimathi (4) fol¬ 
lowed Kaliappan Servaikaran v. Vara^ 
darajulu (3) and does not require farther 
comment. 

In Gnanambal Ammal v. Veerasam* 

Chetty (2), the case just referred to: 
where a oceditor o( the estate ignorant of the 
true state of affiiri, sued the widow In posses* 
sion and tbe illegitimate son who wonldbavs 
bsen the legal representative hot for a will 
left by the debtor under whiob defendant 1 was 
oonetituted executor and the plaintiff a legafse 
and obtained a decree and in exeoation, the 
property in prasession of the widow was pnr* > 
obaaed by tbe plaintiff, it was held that the , 
sale was binding against tbe plaintiff.” 

In that case 6he suit itself was insti* 
tutei against tbe alleged legal represou* | 
tative of the deceased person and that j 
legal repi esentative. bis widow, was 1° f 
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possession of one'item of his properties. 
The question was whether the decree 
obtained against the widow which re¬ 
lated to this item was binding on the 
true heir. The learned Judges relied 
upon Ramaswami Ohettiar v. Oppila- 
mani Chetty (11) and the decision of the 
Privy Council in General Manager of 
the Raj Durhhanga v. RamapiU Singh 
'fl) in support of their conclusion that 
the sale was binding against him and in 
doing so they referred to the ‘‘broad 
principle” of the decision in Ramasicami 
Chettiar v. Oppilamans Chetty (11) al¬ 
ready referred to. They also rely on the 
definition of the term “legal representa¬ 
tive” in the new Code of Civil Proce¬ 
dure. I am mentioning this circumstance 
to show that the decision in that case 
was based not solely on the ground that 
the widow was a legal 'representative of 
the deceased person as being in posses- 
eion of the item of properties involved 
in the suit but was based also upon the 
broad principle that if the wrong heir is 
sued bona fide and the decree is nob 
tainted with fraud and collusion, then 
the true heir is also bound by that de¬ 
cree. 

The words “ I would further re¬ 
mark” in para. 2 at p. 703 would show 
that the definition of “legal representa¬ 
tive” in the new Civil Procedure Code 

% 

was relied on only as an additional rea¬ 
son in support of the conclusion arrived 
at by applying the general principle en¬ 
unciated in Ramaswami Chettiar v. Op- 
pilamani Chetty (11) and General Mana^ 
per of the Raj Darbhanga v. Ramaput 
Singh (7). This decision was referred to 
in Bachu Soorayya v. Ckinna Anjane- 
yulu (5) to which also Sadasiva Ayyar, 
J., was a party. The judgment in this 
case also makes it clear that the new 
definition of the legal representative 
was relied on only as a supplemental 
ground in support of the oonolusion ar¬ 
rived at in Qnanambil Ammal v. Veera^ 
stvami Chetti (2). These two cases 
Gnanambal Ammal v. Veeraswami Chetti 
(2) and Bachw Soorayya v. Chinna Anja- 
neyulu (5) do not in my view support 
the proposition contended for by the res¬ 
pondent’s counsel that if the decree in 
question can be held to be blading, it 
will be binding only with respect to 
items 3 and 4 which are in the posses- 
sionof the widow, for these oases ap¬ 
prove the broad priaoipla stated in 


Ramaswami Chettiar v. Oppilamani 
Chetty (ll) aud General Manager of the 
Raj Darbhanga v. Ramaput Si7igh (7) 
which do nob limit the application of tho 
principle in the way contended for by 
the respondent. 

The decision in Madavarayudu v. 
Subbamma (l) is the case strongly relied 
on by the respondent in support of his 
plea that the decree passed against the 
wrong heir of the deceased will not in 
any circumstance be effective against 
the true heir. If that decision lays down 
that proposition, then certainly the doci- 
sion is opposed to the prior decisions of 
this Court : but an examination of that 
case will show that it is perfectly con¬ 
sistent with the prior decisions of this 
Court and that it does not support the 
appellant. In that case when the defen¬ 
dant mortgagor against whom > the suit 
was instituted died, bis divided bro¬ 
ther's son was brought on the record as 
his legal representative while the true 
legal representative was his daughter. 
No reason was assigned as to why she 
was ignored. The person brought on 
record as the legal representative was 
practically a stranger. In the circum¬ 
stances the learned Judges held that the 
decree obtained against such a person 
cannot be binding on the true legal re¬ 
presentative. In the course of their 
judgment, the learned Judges after re¬ 
ferring to General Manager of the Raj 
Darbhanga v. Ramaput Singh (7) make 
the following observation : 

*‘Ia any case the widow against whom the 
proceedings were continued had a present in¬ 
terest to protect end consequently that deci* 
sion is within the principle enunciated in 
Ramaswami Chettiar v. Oppilamani Chetty 
( 11 ).” 

This shows that they approved of the 
decision in Ramaswami Chettiar v. Op¬ 
pilamani Chetti (ll), which lays down 
the broad principle I have already re¬ 
ferred to. The decision in Madavara- 
yudu V, Subbamma (l) must be read 
with reference to its special facts. 8o 
long as the daughter, the true legal re¬ 
presentative, was alive, the person who 
was actuary made legal representative 
in the suit bad no interest in the 
property and no reason was given 
as to why the daughter, the real 
legal representative, was overlooked 
by the plaintiff, prima facie a decree 
obtained against a person in such cir¬ 
cumstances can never be described as a 
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decree obtained bona fide and without 
fraud or collusion between the parties 
to the suit. The decision in Mallappa 
V. Kare Gow/J (6) does not go further 
than Madavxrayudu v. Subbamvia (l) 
an 1 raust bo read with special reference 
to the facts of the case. Attention may 
be drawn to the observations of Srini- 
vasa Iyengar, J., about this decision 
in Kolaremathu Ammah v. Madavi Amma 
(13). If a person who is practically in 
the position of an absolute stranger and 
who has no sort of right to represent 
the deceased is made a party to a suit, 
and a decree is obtained against him as 
representing the deceased, such a decree, 
however bona fide the suit may be, can¬ 
not bind the real heir. This is all what 
the decisions in Madavarayudu v. Sub- 
lamma (l), Mallappa v. Kare Gotvd (6) 
mean. These decisions cannot possibly 
apply to the case of a widow who, in the 
absence of a will, is the legal represen¬ 
tative of her deceased husband and 
against whom a decree has been obtain¬ 
ed bona fide by the creditor. 

Many of the above decisions have 
bsen fully considered in a recent deci- 
;sion of this Court in Sanna Govappa v. 
Rcdda Sanna Govappa (14) in which the 
learned Judges have enumerated all the 
circumstances in which a .decree ob¬ 
tained against the wrong heir of a de¬ 
ceased person can be considered elec¬ 
tive against the true heir who was not 
made a party to the suit ; see pp. 783 
and 784 (o/30 U. L. W). Various deci- 
sions of single Judges of this Court and 
a few decisions of other Courts i 
Ga>igaraju v. P, Somanna (15) ; Kara- 
$maiah v. Jawantharaj Sau'car,A. I. B. 
1928 Mad. 159; Abdulla Sahib v. Vageer 
Beevi Ammal, A.I.B. 192S Mad. 1199; S. 
A. No. 210 of 1924, S. A, No. 1155 of 1924 
and S.A.No. 757 0/1925; Lalsa Raiv. Odit 
Hai({^),Premraj v. Javarmal[il) Pukha^ 
raj w. Jamsetji, A. 1.5.1927 Bom. 63 
a,ndJagarnath v. Mt. BibiAmir-vn-nissa, 
A. I. R. 1928 Patna 197 were brought 
to our notice. But having regard to the 
cases above discussed, which, are deci¬ 
sions of this Court by Benches of two 
Judges, I do not think it is necessary to 
examine them. Now to sum up; th e 

(13) A. r. R. I9i8 Mad. 243=103 I. Ov-403. 

(14) A. r. R. 1929 Mad. 492=120 I. C. 65. 

15) A. I. R. 1927 Mad. 197=98 I. 0. 613. 

16) A. I. R. 1924 Mad. 717=75 1. C. 114=16 
. All. 767. 

(17) [1918] 18 I. 0. 381. 


widow who was sued as the legal re- 
presentative in C. S. 81 of 1921 was 
but for the will the true legal repre¬ 
sentative of the deceased ; she was also 
in possession of at least two items of 
his properties. Her interests in defend¬ 
ing the suit were identical with those 
of the plaintiff-respondent. The suit 
was instituted without any fraud or 
collusion between the parties. No more 
sum than was properly due from the de¬ 
ceased was claimed in that suit and, as 
we have now found, the decree was ob¬ 
tained bona fide and without any fraud 
or collusion. In these circumstances 
it must be held that according to the 
decisions of this Court the widow suf*! 
ficieutly represented the estate of the 
deceased in G. S. 81 of 1921 and that the! 
decree obtained in it and the exeontion 
proceedings are binding on the plain¬ 
tiff in respect of all the four items of 
property involved in the present suit. 

It was lastly argued that with refer-| 
ence to S. 52, T. P. Act., the attachment 
and sale of the properties in execution 
of the decree in C. S. 81 of 1921 should 
not be given effect to having regard to 
the fact that the suit was decided dur¬ 
ing the pendency of 0. S. 65 of 1921 in¬ 
stituted by the plaintiff. This point 
was not raised in the lower Court and 
does not seem to have been ever raised 
in auy of the oases discussed above. In 
my view the argument is clearly un* 
tenable. If as we have found the 
widow was properly sued as the 
representative of the deceased^Partha- 
sarathi in O.S. 81 of 1921 aud if she suf¬ 
ficiently represented his estate it 
clear that the decision in that suit can¬ 
not affect the rights of the 
plaintiffs in any way for he claims the 
property only as the legal representa¬ 
tive of the deceased Partbasarathi and 
the interests of both the widow and 
himself are identical as regards the 
subject-matter of the litigation in 0. B* 
81 of 1921. The decision in that suit 
being in effect a decision against the 
plaintiff himself it is difficult to 88® 
now that decision can affect his righ 
as the legal heir of the deceased as d^ 
dared in 0. S. No. 65 of 1921. In 
result both the appeals are 
with costs here and in the lower Oour • 
In the circumstances of this case I n® 
that the next friend shall also be Uan 
with the plaintiff for costs. 
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Reilly, J .—This appears to me a vexa¬ 
tious suit. It is admitted that the 
principal of the debt for which the firm 
called defendant 1 in this suit gob a de¬ 
cree in C. S. 81 of 1921 on the file.of the 
High Court was due from the estate of 
Parthasarabhi Mudali. I agree that we 
have no sufficient reason bo differ from 
the findings of the learned Subordinate 
Judge that the interest included in that 
decree was also due from Parthasaratbi 
and that the part of Parthasaratbi’s 
property which was sold in execution 
of that decree was not sold for an in¬ 
adequate price. The result is that for 
Parthasaratbi’s debt, not excessive part 
of Partbasarathi’s estate has been sold 
in execution. That can have done no barm 
to the plaintiff who is Parbhasarathi’s 
residuary legatee. But the plaintiff is 
trying to upset the execution sale and 
to escape the payment of the debt on 
the ground that defendant 1 in C. S. 81 
of 1921 did not implead Parthasarathi’s 
proper representative as he impleaded 
Parthasaratbi’s widow Sengalani 
Ammal instead of the plaintiff. 

The learned Subordinate Judge has 
found that defendant 1 was guilty of 
no fraud nor collusion in the matter 
and indeed though fraud and collusion 
were alleged in the plaint, they were 
not properly pleaded and the allegations 
in that respect might well have been 
ignored. The learned Subordinate'Judge 
has also found that defendant 1, when 
the firm brought the suit did not know 
that Parthasaratbi had left a will. 
Nevertheless he has found that the 
firm did nob bring the suit against the 
widow as Parthasarathi’s legal repre¬ 
sentative in good faith because they 
did not make sufficient inquiry before 
doing so. 1 agree that that finding is 
wrong. Wills are not yet so common 
among the country people of this Presi¬ 
dency that a creditor whose debtor dies 
can be expected to inquire whether the 
debtor'bas left a will and what its dis¬ 
positions are if no one gives him informa¬ 
tion that a will has been made. In this 
case the creditor found that the debtor 
had left a widow but no children; that the 
widow was in possession of the debtor’s 
shop and its contents and that she 
made several part payments towards 
the debt. The will, which was even¬ 
tually found to have been validly made 
by Parthasaratbi, was not mentioned 


in any Court until six months after 
Parthasaratbi died and was not then 
brought to defendant I's notice. In 
the oircumstancos defendant 1 appears 
to have acted in good faith in making 
the widow Parfchasarathi’s representa¬ 
tive in C. S. 81 of 1921, and the extra¬ 
vagant suggestions which have been 
made before us that defendant 1, a 
firm of very wealthy Guzarati mer¬ 
chants in Madras, bad a motive for 
suing a wrong representative appear 
tome baseless. And, if defendant 1 
had pushed inquiries further, what 
would have been discovered ? It would 
have been found that six months after 
Parthasaratbi's death the 'minor plain¬ 
tiff's father on bis behalf bad asserted 
in answer to the widow’s application 
to the District Court of North Arcot 
for a succession certificate that Partba- 
sarthi bad left a will but bad made no 
application for letters of administra¬ 
tion; the widow had denied the genu¬ 
ineness of the will, and the District 
Judge bad given her a succession certi¬ 
ficate to collect accounts due to Partha¬ 
sarathi’s estate. The plaintiff, though 
bis father had then filed a suit, 0. S. 
65 of 1921 in the Vellore Subordinate 
Judge’s Court, against the widow and 
two others for a declaration that be was 
entitled to Parthasaratbi’s property as 
residuary legatee under the will and 
for the recovery of Parthasaratbi's 
property from them. If defendant 1 
had known all that, the firm might still 
reasonably have maintained that pend¬ 
ing that litigation the proper person 
for them to sue was Parthasaratbi’s 
widow, to whom the District Judge 
has issued a succession certificate and 
such a choice among possible repre¬ 
sentatives of Parthasaratbi could not 
have been attacked as improper. 

But it is urged for the plaintiff that 
it has turned out subsequently, as be 
eventually succeeded in 0. 8. No. 65 
of 1921, that the widow-was not Partha- 
sarathi's representative and therefore 
the decree obtained by defendant I in 
the High Court suit is ineffective. I 
may remark that even now in strict¬ 
ness there is no one who can be sued 
as completely representing Partha- 
sarathi’s estate, as no one has ever ap¬ 
plied for letters of administration. But 
though it has turned out subsequently 
that the widow has no right to Partha- 
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saritld’s property she was suei by de- 
(cndiint 1 in good faith, and at that 
time she had an existing interest to 
defend that suit; indeed she was. quite 
as much interested to do so as the 
plaintiff would have been. Then what 
ground have we for saying that a de* 
•cree obtained against her as Partha- 
sarathi's representative for a debt due 
from Partbasarathi is not binding on 
Parthasarathi’s estate ? The principle 
in such cases appears to me to be 
found in the Darhhanga case (7). But 
as the facts of that case are rather 
obscurely stated and [have often been 
misunderstood in ‘some particulars, I 
think it is better to refer to Ishan 
Chnn'ier Mitter v. Bukah Ali Soudayur 
(8) with which their Lordships of the 
Privy Council say in the Darbhanga 
case (7) they entirely agree. In that 
case a decree was obtained against a 
Hindu widow for the .husband’s debt 
though be bad left a son. It was held 
that the sale of her husband's property 
in execution of that decree was valid 
and bound the son. It does not appear 
that the widow ever set »up any right 
against her son, and the report shows 
that the plaintiff knew of the son’s 
existence when he chose to sue the 
widow. 

What Peacock, C. J., emphasized 
in that case was that the debt 
was her husband’s and the property 
aoH was her husband’s. The widow 
was treated as having sufficiently re¬ 
presented her husband’s estate. In 
many later cases the essential question 
whether the deceased’s estate has been 
sufficiently represented appears to have 
been obscured by other considerationSi 
and legal representatives have been 
treated as if it were their own rights 
and not the rights of the person whom 
they represent that were in question, 

I agree with my learned brother that 
the proper principle is to be found in 
Kadir Mohideen Marakkayar v. Muthu 
Krishna Ayyar (9), Ramaswami Chet- 
tiar V. Oppilamani Chetli (11) and 
Qnanambal Ammal v. Veeraswami 
Oietty {1), I do'not think it necessary 
to discuss cases of the Bombay High 
Court or other Courts which adopt the 
view that the crucial question is whe¬ 
ther the right heir or successor is on 
record, not whether ■ the deceased's es¬ 
tate is sufficiently represented. And to 


my mind the question whether the re- 
presentative on record is actually in 
possession of any of the defeadant’a 
property is not of importance except as 
throwing light on the question of the 
plaintiff’s good faith. If a plaintiff in' 
good faith sned a person who appears 
to him to be tbe proper legal represea- 
tative of his deceased debtor and that 
representative has an existing interest 
to defend the estate and there is no 
fraud or collusion in the proceedings, 
then a decree so obtained is binding on 
the deceased’s estate whoever maybe 
actually entitled to the residue of tbe 
estate after the debts have been paid. 
That appears to me to be both good' 
sense and good law as laid down by the 
Privy Council. 

It has been urged that the change of 
wording between S. 363, Civil P. C., of 
1882 and 0. 22, R. 4, of the present 
Code affects the validity of the old de¬ 
cisions on the subject. That contention 
appears to me to be entirely mistaken. 
The words of the Code of 1882 and 
that of 1859 may perhaps be taken to 
have given more freedom to plaintiff in 
bringing on record the representative 
he chose and tbe words of the present 
Code to throw more responsibility in 
the matter on the Court. But that 
certainly cannot make a decree ob¬ 
tained after impleading a representative 

approved by the Court of less effect 
against the deceased’s estate. 

It has been suggested for the plj>°' 
tiff that, as the decree of the High 
Court in C. S. 81 of 1921 - only directed 
the widow to pay : 

“ out of tbe aisets of bet deceased bos'**® ,s 
Parlhasaratbi Madall, come to bar bands, 

at any rate it cannot be executed 
against any property not in her pMses- 
eion, and that, as out of -the iteo® 
sold in execution only items 3 and 4 
were in her possession, the sale 
items 1 and 2 in execution must 
valid. But that form of decree, which 
is the usual form of decree against ex* 
ecutors and administrators, is adopted 
only to make it 'clear that the decree 
is not to be executed against the^ repre¬ 
sentative, executor and administrate 
personally and that ha is not direct y 
responsible under the decree for 
party of the.decaased whioh he has no 
yet recovered. It does not prevent to 
decree being executed against propenT 
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of the deceased which has Dob been re* 
daced bo possession by the represen* 
tative, executor or administrator. 
Items 1 and 2 in this case are admit* 
bedly Parbhasarabhi’s property, and in 
my opinion, they could be validly sold 
in execution of the decree in 0. S. 81 
of 1921. 

The last contention for the plaintiff 
is that, as his suit, 0. S. 65 of 1921, was 
instituted before G. S. 81 of 1921, the 
sale in execution of the decree in C. S. 
81 of 1921, is invalidated on the prin* 
ciple of lis pendens. That I agree is 
mistaken. Although in 0. S. No. 65 of 
1921 the plaintiff incidentally obtained 
a decree that the widow and other de¬ 
fendants in that suit should deliver 
possession of items 3 and 4 to him and 
an injunction restraining them from in¬ 
terfering with his possession of items 1 
and 2, the whole basis of his decree 
was the declaration for which he sued, 
that be was the residuary legatee under 
Parthasarathi’s will that is, that he 
was entitled to the residue of Partha¬ 
sarathi’s estate after the payment of 
Parthasarathi's debts and the other 
legacies. The sale of items 1 to 4 in 
execution in no way affected his right 
as residuary legatee. The right of 
Parthasarathi’s creditors to the satis¬ 
faction of his debts was paramount to 
the rights of any of the parties bo 
0. S. 65 of 1921 and did not indeed 
affect their rights. 

Finally, I may add that, if I had — 
as I have not—any reason to doubt the 
technical validity of the sale of items 1 
to 4 in execution of the decree in 
C. S. 81 of 192L, in my opinion it would 
still not be proper to make for the 
plaintiff the declarations which he has 
sought in this suit that that decree and 
its execution are null and void against 
him. The plaintiff is not, as Mr. Viswa- 
natha Ayyar in his argument represen¬ 
ted him bo be the owner of Parbha- 
sarathl’s property. He is merely the 
residuary legatee, entitled to the re- 
mainder of Parthasarathi’s estate after 
all Parthasarathi’s debts and the other 
legacies have been satisded. It is not 
for him to say what parts of Partha¬ 
sarathi’s property shall go in satisfac¬ 
tion of his debts. By the execution of 
the decree in 0. S. 81 of 1921 Partba* 
Marathi's just debt has been paid out of 
Parthasarathi's property. The plain¬ 


tiff’s interest in the residue of Partba- 
sarabhi’s estate has not been affected in 
any way, If the declarations for which 
he prays and which the Subordinate 
Judge has made were allowed to stand, 
defendant I’s just claim would be most 
seriously delayed and possibly defeated 
and the plaintiff would obtain a most 
unjust advantage. Such declarations 
would in the circumstances be obviously 
inequitable, and in my opinion no use 
of judicial discretion could justify 
them. 

I agree that both these appeals must 
be allowed and the plaintiff’s suit dis¬ 
missed with costs in both Courts. In 
my opinion the plaintiff should pay the 
costs of both defendant 1 and defen¬ 
dant 2 (two sets) in both Courts. As I 
have said, the suit appears to me en¬ 
tirely vexatious. It is the plaintiff’s 
next friend, his father, who is respon. 
sible for it. Instead of straightfor¬ 
wardly propounding Parthasarathi’s 
will and applying for letters of adminis¬ 
tration, under which he would have 
been bound bo pay Parthasarathi’s debts 
including this debt due to defendant 1, 
before the plaintiff could touch the es¬ 
tate, he has tried to defeat a creditor 
by this suit on technical and vexatious 
grounds. In the circumstances I think 
the plaintiff’s father also should be 
made personally liable for the costs of 
defendants 1 and 2 in both Courts. I 
would suggest that he alone should be 
made liable for the costs, bub for the 
fact that it is represented that he is a 
man of small means and thereby the 
defendants might be prevented from rea¬ 
lizing their costs in full. 

p.R.S./s.N. Appeals allowed, 

A. I. R. 1930 Madras 941 
Ramesam, J. 

(Idara) Pztc/ifa/i—Defendant 4—Peti- 
tioner. 

V. 

Sree Govinda Krishna Yackendra Varu 
Bahadur —Plaintiff—Respondent. 

Civil Revo. Patn. No. 674 of 1927, 
Decided on 4bh April 1928, from decree 
of Dist Munsif, Kanigiri, in-Sm. C. S 
No. 504 of 1926. 

(•) EaiemenU Act (S of 1882), S. 15—Suit 
by zamindar against inamdar to recover 
compensation for unauthorized use of his 
water for second crop on defendant’s inam— 
Water used belonged to zamindar—Inamdar 
having right to u»e water for first crop only 
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—Use of water for second crop without cess 
makes out easement by prescription. 

Where the ^iiniodar sues the inamdar to 
recover compensation for the alleged unautho¬ 
rized use hv the inamdar of the water of the 
ziniiucl jr’t; tank for the second crop oq the in- 
amdar's iaam and where it is admitted that 
the tank water allrgei to be so used belonged to 
the zaniindar and that the inamdar was en¬ 
titled to use the water for the first crop ouly 
the right so admitted and claimed is a right of 
casement and enjoyment of water by the inam¬ 
dar for more than 20 years without payment 
of second crop cist makes out an easement by 
prescriptive right; C Cal. 30i, RcJ. [P 943 C 1] 

(b) Irrigation Cess Act (7 of 1865J—Ap¬ 
plicability. 

In deciding the case between the zamindars 
and inamdars, the Court has nothing to do with 
the Act or analogies drawn from it. [P 942 C 2] 

K. Kjippusuami — ior Petitioner. 

S. Krishnasuami Ayyar —for Respon¬ 
dent. 

Judgment.—This revision petition is 
against the decree passed by the Dis¬ 
trict Munsif of Kanigiri in S. C. S. 
No. 50i of 1926. This small cause suit 
and a number of others were filed by 
the Rajah of Venkatagiri against several 
inamdars to recover compensation for 
the alleged unauthorized use by the 
defendants of tbe water of the plain¬ 
tiff’s tank for the second crop on the 
defendant's inams. Such compensation 
was claimed in the shape of water rate 
or price for tbe use of water said to be 
unauthorizedly used. 

Tbe defendants are the inamdars. 
Tbe plaintiff is the zamindar. There is 
no privity of contract between the 
plaintiff and tbe defendants. It is ad¬ 
mitted that tbe tank water, which was 
said to be used by the defendants belongs 
to the plaintiff. If the defendants used 
tbe water of the tank without having a 
right to do so they would be commit¬ 
ting trespass and would be legally liable 
to pay damages to tbe plaintiff. But 
tbe defendants say that they are enti¬ 
tled to use tbe water of the tank for 
their lands. The question therefore to 
be decided in tbe case is whether the 
defendants have any right to use the 
water of the plaintiff’s tank for their 
lands. 

Now the plaint admits that thedefen- 
,dauts are entitled to use the water of 
jtbe tank for the first crop but not for 
jtheir second crop. The right so admit¬ 
ted by tbe plaintiff and claimed by the 
defendants, obviously is a right of ease¬ 
ment. The only question is what is the 
extent of that right? Is it limited to 


the first crop, or does it ext:nd to the 
use of water for all the crops that can 
be raised by the cultivation of the 
iuams so long as there is water in the 
tank? The District Munsif has found 
that there is no evidence on either side 
as to whether second crops were raised 
at the time of the grant. If the matter 
rests there, it would perhaps be a nice 
question of burden of proof on the 
pleadings. The District Munsif has 
considered other circumstances in the 
case. He first of all referred to the 
liability to pay water cess in Goyern- 
ment villages. In this connexion be 
referred to the Standing Order No. 64 
of the Standing Orders of the Board of 
Revenue. Tbe liability of the inamdars 
to pay water rate to Government is 
governed by statute, namely the Irriga¬ 
tion Cess Act 7 of 1865, and the non¬ 
liability to pay depends npon whether 
there is an engagement to pay at the 
time of the grant within the meaning 
of Act 7 of 1865. In deciding the case 

between the zemindars and inamdars, 1 
do not think, we have anything to do 
with the Irrigation Cess Act or analo¬ 
gies based on it. 

The District Munsif next refers to 
the decision in Midncipore 
Co, V. Muthapptidayan (l). That is a 
case of landlord and tenant. The ques¬ 
tion in that case was whether the addi¬ 
tional assessment can be claimed by a 
landlord in respect of a second crop of 
paddy raised with the landlord s water 
by the tenant on his wet holding au 
the decision of the point depended upon 
whether any usage disentitled 
lord to the same. It was held that t e 
burden of proof was on the tenant, 
do not think that ease has anything to 
do with our case. At t’ne same bioo 
do not mean to decide any question o 
burden of proof and the Munsif oa 
referred to that case merely for showing 
that the burden of proof is on 
inamdar, just as it lay on the tenan 
that case. I do not think it is necessa^ 
to decide the question of burden o 

proof in this case. _. . ■.* 

The next point that the 
Munsif has adverted to ' 

gins this portion of his 

“As togacds usage, it is by 6 P 

tig's witness that second crop oiat wasj i^ 

(1) A. I. B. 1921 Mad. 195=62 I. 0. 337:^4* 


Had. 53i. 
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colleoted, or clnlmed b; the plaiaMS, for ioata 
X7et lands before fasll 1S33. Bub except as 
regards one land, Survey No. 496/4 thesubiect- 
matter of S. 0. S. No. 504 of 1926, ther.e is no 
evidenca'aa to ho^ long there has been second 
crop cultivation on the lauds.” 

P. W. 2 is the karnam of the village. 

He states in cross-examination: 

“Second crop -is being raised on the land 
comprised in 8. C. S. No. 504 of 1926 every 
year for the last 20 years to my knowledge. 
Second cr^p was being raised on the other 
inams also now and then before fasH 1332. 
Second crop ciet was never chimed or collected 
for in lands before fasll 1332.” 

I may here observe that the District 
Munsif obviously accepts the karnam's 
evidence. The District Mnnsif then 
sap in his judgment: 

“Only one witness has been examined on 
behalf of the defendants. He is defendant 4 
in S. 0. S. No. 504 of 1926, and he speaks only 
about his land, i. e., S. No. 496/4. He deposes 
that second crop is being raised on that land 
for the last 25 years to bis knowledge. He 
says that second crop was .being raised on the 
land by bis ancestors als) but bis evidence in 
this respect is at best hearsay and is therefore 
valueless.” 

Here I may observe that the District 
Munsif accepts the witness’s evidence as 
to 25 years which is not hearsay but 
only rejects it for the period beyond it. 
This is also clear from the next sen¬ 
tence which runs thus: 

' Assuming that second crop was bsing raised 
on the land lor about 20 years before lasli 
1332, the mere abstention of the plaintiff from 
claiming water rate during that period cannot 
disentitle him from claiming it now. The 
evidence is very meagre and insufficient to 
establish the alleged custom or usage." 

This sentence shows that the District 
Munsif accepts not only the karnam’s 
evidence but the evidence of D.W. 1 
relating to 25 years which is not hear- 
, say, for only in this way, can we have 
evidence for 20 pars prior to fasli 1332. 
As I already pointed out, the question 
in the case is not one of custom or usage 
but one of easement. If it is one of 
wstom or usage, I am bound by the 
District Munsif’a 6nding of fact. But 
30 years’ enjoyment of the water cer¬ 
tainly makes out an easement by pres- 
jripbive right as enjoyment has gone 
up to the end of fasli 1334 vide plaint, 
lb is unnecessary in this case to 
distinguish easement by grant and 
psement by prescription. The facts 
jptify the hnding of the easement by 
either method: vide Bajrup Koer v 
Abdul EosseU (2). On the facts found 

■'w'®rT^c;r8S=orAr2io=rsrr, 


by the District Munsif, the defendant 
in S. C. S. No. 504 of 1920 has estab¬ 
lished a right of easement to use the 
water of the plainbill’s tank for two 
crops. I may incidentally observe that 
the defendants in the other lands have 
not established such an easement. The 
result is while all the decisions of the 
District Munsif are correct, only the 
decision in this case is erroneous and 
has to be set aside. 

Apparently the land, S. No. 49n/4, be¬ 
longs to defendants 1, 2 and 4. Any¬ 
how the karnam’s evidence relates to all 
the lands comprised in S. C. S. No. 501 
of 1926. Relying on 0. 41, R, 4, that 
is, on the ground that the whole decree 
is now questioned before me and that 
the finding of fact relates to all the 
defendants, I set aside the whole decree 
and dismiss the suit against all the 
defendants, with costs c^f defendant 4 
only throughout. 

P.R.s./p.N. Decree set aside. 
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Wallace and ANANTAKRISH^^A 

Ayyar, JJ, 

{Avasarala) Venkatarama Row~Dd^ 
fondant 2—Appellant. 

V. 

Maharajah of Pittapuram and another 
—Plaintiff and Defendant 1—Respon- 
dents. 


becond Appeals Nos. 821 and 823 of 
1925, Decided on 4bh April 1930, from 
decree of Sub-Judge, Cocanada, in An- 
peil Suit No. 109 of 1924. 

Madras Land Revenue Assessment Act fl 
of 1876), S. 1—Act lof 1876 applies even 
where person becomes owner of propertv bv 
adverse possession. 

In spite of words alieaation by sale or other¬ 
wise m the preamble, Aot 1 of 1876 applies 
not only to cases of transfer inter vivos but 
also to cases where a person has become owner 
of property by virtue of adverse possession for 
the statutory period ; 55 I. C. 703 and /4 I n 

F°}K' ^^23 Mad. 363; 

13 Mad. 512 and A. I. R. 1929 P. C. 50, Ref. 

[p 944 Q 2] 

C- Ttama Bao for Appellant. 
Advocaie-General^ioi: Respondents 
Judgment. - This second appeal 

arises out of a suit filed by the Maha- 

raja of Pittapuram against the Secre- 
tary of State for India in Council as 
defendant 1, and Avasarala Venkata- 
rama Row of Panduru as defendant 2 
for separate registration of the lands 

situated m the village of Pandura al 
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legGl to bo within the zamindan of 
Fittapurani. Vi'ior to the suit the 
j'laintilT aj i licd to the Deputy Collector, 
unrlot' tho provisions of Madras Act 1 of 
1876. for such separate registration. 
Defendant 2 having raised an objection 
t!)Deputy Collector declined to order 
separate registration, with the result 
that tho Maharaja of Pittapuram filed 
the suit from which this second appeal 
has arisen. 

The main pleas raised by defendant 2 
wore : (l) that there wasno “alienation” 
in the present case, within the meaning 
of Act 1 of 1876; and (2) that, on the 
merits, the plaintiff was not entitled to 
separate registration since these lands 
were not included within the assets of 
tho zamindari at the time of the perma¬ 
nent settlement. Both the lower Courts 
overruled the first contention raised 
by defendant 2 and held that, if on 
tlie merits the plaintiff proved that 
the suit lands were included within 
tho assets of the zamindari, the 
plaintiff would be entitled to have sepa¬ 
rate registration as prayed for. On the 
merits the trial Court found against the 
plaintiff and accordingly dismissed the 
suit. On tho plainliff’s appeal, the 
learned Subordinate Judge held, for 
reasons given in para. 10 of his judg¬ 
ment, that the suit lands must be taken 
to have been included in the assets of 
the zamindari, and be passed a decree 
for separate registration as prayed by 
plaintiff. This second appeal has ac¬ 
cordingly been preferred by defendant 2 
in the case. 

On his behalf, bis learned advocate 
argued two points: one relating to the 
preliminary question whether Act 1 of 
1876 applies to this case, and the other 
to the merits. Taking the first question 
about the applicability of the provi¬ 
sions of Act 1 of 1876, it was argued 
for the appellant that the Act deals 
only with cases of lands * alie¬ 
nated by sale or otherwise.” It 
being common ground that the Maha¬ 
raja is nob able to point out to any 
particular act of " alienation inter 
vivos ” the finding of the lower appel¬ 
late Court was that defendant 2 has ac¬ 
quired ownership of this property by 
virtue of adverse possession for over the 
statutory period. The learned advocate 
argued that such a case could not be 
said to come within Act 1 of 1876. He 


argued that the words “ alienation by 
sale or otherwise ” imply cases of trans- 
fer inter vivos. On behalf of the res. 
pondent it was argued that the word 
“ alienation ” is wider than the word 
“ transfer ” and that all that the Aofc 
contemplates is that there should be & 
separation from the main estate of the 
land in question in such a way that the 
ownership of the land in question be- 
comes vested in the other person as 
owner. We think that the contention 
raised by the respondeat should be up¬ 
held. It must be noticed that the 
wording in question occurs in an Act 
parsed as early as 1876, and that the 
exact question that we are now called 
upon to decide has come before this 
Court, at least twice, as reported cases 
show. 

In P. Peda Brahmaji v. KrUh- 
namachariar (l), Oldfield and Krishnan, 
JJ., decided this very point against the 
contention raised by the appellant 
before us. Later on, in the case re¬ 
ported in Suhba Bao v. Bajah of Pitta- 
pur (2), the same question arose before 
Waller and Madhavan Nair, JL, and 
the learned Judges, as we understand 
their judgment, followed the decision in 
Peda Brahmaji v. Krishnamachariar (1) 
and were not prepared to have the 
question reopened. If the learned 
Judges in Suhba Bao v. Baja of Pitta- 
pur (2) doubted the correctness of the 
decision in Peda Brahmaji v. Krish¬ 
namachariar (l) they would not have 
sent the case back for enquiry on the 
merits (which would have been unneces¬ 
sary if the appellant’s contention was 
right). In addition to the two direct# 
decisions on the point in questiop, 
there is also an observation iQ 
Gopala Bao v. Venkatasurya Bao (31. 
where it is stated that all that was 
necessary to bring a case under Madras 
Act 1 of 1876 is that the land in ques¬ 


tion should be fully owned by a person 
other than the zamindar proprietor. 
Though the preamble to the Act speass 
of “ alienation of portions of perma¬ 
nently settled estates by sale or other¬ 
wise,” when we go to S. 2 which SP®* 
of the exact nature of the enquiry to 
conducted by the Collector, we find t 
following words :_I— 

(1) [1920] 55 I. 0. 703, . 

(2) A. I. R. 1927 Mad. 714=1011. 0. 61». 

(8) A. I. R. 1923 Mad. 868=711. 
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The Colleotor shnll thereupon hold an 
inquiry as to who is the present owner of tho 
property in respeot of which the application is 
made.” 

A person could become '* owner ” of 
property as much by transfer inter 
vivos as by the effect of adverse posses¬ 
sion for the statutory period. As men. 
tioned by this Court in Sambasiva v. 
Eaghava (4), at p. 515: 

” It is hardly necessary to observe that it has 
been repeatedly held that the title acquired by 
adverse possession for 12 years is only equi¬ 
valent to that given by a parliamentary grant 
of the interest vesting in the party affected by 
the adverse possession.” 

We may also refer to a recent decision 
of the Privy Council in the case repor¬ 
ted in Krishna Promada Dasi v. Dhi‘ 
rendra Nath Ghosh (5). No doubt the 
Privy Council bad there to consider a 
case that arose in Bengal. This is what 
their Gordships say: 

“The owner of a part of a revenue paying 
estate obtaining his title by adverse possession 
remains liable for land revenue fixed on the 
estate under S. 37, Land Revenue Sales Act. 
He may, if he so desires, have the portion of 
the estate which passed to him by adverse pos¬ 
session, separately assessed to land revenue ; 
but, if be omits to do so, it continues to form 
part of the security for the whole land revenue 
of the estate and to be liable to be sold under 
the regulation in respect of any arrears due/* 

(The italics are ours). From this it is 
clear that it is ordinarily open to any 
person who has become owner of land 
by virtue of adverse possession to apply 
to have separate registration of the 
same in his name to avoid the risk of 
the land being sold to recover arrears 
due, not properly upon it but upon the 
whole estate of which it was a part. It 
therefore seems to us that Act 1 of 1876 
applies not only to cases of transfer 
inter vivos but also to cases where a 
person has become owner of property 
by virtue of adverse possession for the 
statutory period. We therefore follow 
the two rulings of this Court mentioned 
above, and overrule the contention 
raised by the appellant. 

On the merits we find that both the 
lower Courts refer to D. G. B, accounts 
and amarakam accounts as having been 
filed as evidence in the case. By refer- 
enoe however to the list of witnesses 
examined and documents filed, we are 
not able to find any such documents 
having been exhibited. It is possible, 

(4) [1890} 13 Mad. 512. 

(6) A. I. R. 1929 P. 0, 50=113 I. C. 465 = 56 
I. A. 74=56 Oal. 618. 

1930 M/119 & 120 


since it is clear that these suits were 
tried along with other suits, that there 
was some sort of agreement between 
the parties that these documents should 
be taken as exhibited and treated as 
evidence in these cases also ; but as the 
record now stands, we are not able to 
state definitely what exactly happened. 
As we should like to know more about 
these documents before we dispose of 
these appeals, we call upon the lower 
appellate Court to procure .and forward 
to this Court copies of amarakam and 
D. C. B. accounts referred to in the 
lower Court’s judgment. It will also 
submit a copy of the judgment in 0. S. 
No. 29 of 1923 with all the records, 
(including the B Diary), filed in that 
suit. It will be open to either party 
to apply for the printing of any portion 
of the record so received, leaving it to 
the Court to decide upon any matters 
regarding the admissibility of the same 
in evidence in these second appeals at 
the time of the final bearing of these 
cases. 

Second Appeal No. 823 of 1925. 

This ease follows our judgment in 
S. A. No. 821 of 1925. 

P.R.S./S.N. Case remanded. 

A. I. R. 1930 Madras 945 

Kumaraswami Sastri and Reilly, JJ. 

T. R. Appasami Plaintiff 

2—Appellant. 

V. 

Narayanasioami Iyer and others —De¬ 
fendants—Respondents. 

Appeals Nos. 183 and 184 of 1925, 
Decided on 28th March 1930, from 
decree of Sub-Judge, Tanjore, in Original 
Suit No. 6 of 1924. 

Contract Act (1872), S. 65—Minor frau¬ 
dulently representing himtelf at major in¬ 
ducing innocent person to purchase bis pro- 
perty'-'Decree entitling recovery of pro¬ 
perty cannot be passed except on condition 
of refund of purchaser's money — Specific 
Relief Act (1877), S. 41. 

Where a minor fraudulently representing 
himself as major, induoes an innocent person 
to purchase property from him, and then sues 
for the recovery of that property on the 
ground that, owing to bis minority, the trans¬ 
action was void ab initio, his case is covered 
by S. 65, Contract Act. Hence under that 
section and under S. 41, 8peci6c Relief Act, 
as well as under general principles of equity, 
a decree entitling the minor to the recovery 
of that property cannot be passed ezoept on 
condition that he should refund the purchase 
money: 30 Cal. 639 (P. C.) and A. I. E. 1922 
P. 0. 403, Expl.\ A. I. B. 1928 Lak. 609; 32 I.O. 
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oS'; -13 I. C. 90?; .!. I. R. 19:20 Mad. 607 and 
A.J. n. 19il .UL 320, FolU A. I. R. 1925 CaL 
537, Dist., {Farther ca^e law discussed), 

iPOal Cl; P 954 Cl, 2] 

Bhashyam Ayyangar, C. A. Seshagiri 
Sastri and B.R. Vijayaraghava Chariar 
—for Appellant. 

S. Varadachariar and il/'. S. Ve7i- 
kaiasami Ayyangar —iov Respondents. 

Kumaraswami Sastri, J.— These 
appeals aidse'out of a suit filed by plain- 
til! 1 Yamuna Raja Ammani for a de¬ 
claration that the sale deed executed 
by her in favour of defendant 1 on 18tli 
August 1913 whereby she conveyed 
the lands mentionod in the plaint to 
defendant 1 for a consideration of 
Es. 1G,250 obtained from her when she 
was a minor and that consequently the 
deed is invalid and confers no rights on 
defendants 1 to 3, for possession of the 
properties, for division of the properties 
if necessary and in the alternative if 
the Court should hold that the plaintiff 
is estopped from impeaching the sale 
deed, for payment to her of Rs. 16,250, 
the consideration and interest thereon, 
and for costs and other reliefs. 

The facts leading to this appeal are 
shortly these; The plaintiff is related 
to the royal family iof Tanjore and 
Eamakumara Sahiba, who was the 
Dowager Rani of Tanjore and owned 
certain immovable properties, made a 
deed of settlement whereby she gave 
properties to the plaintiff and to other 
donees by a deed dated 10th August 
1907, which has been filed in the suit 
as Ex. A. Under that deed the plaintiff 
was entitled to a third share, another 
third belonged to her elder sister Raj- 
anna Amman! and the remaining third 
to one Swaminatha Rao who was the 
husband of another sister of hers. 
Plaintiff 1 was married to one Sangu- 
ram Jathav who died in 1913. Accor- 
ding to her she was a minor about 15 
years of age at the time when this sale 
deed was executed by her. She says 
that this sale deed is not binding on her 
and that it was executed by her without 
receiving any consideration, that Dasa- 
rathi Sahib, her husband’s brother and 
defendant 1 in collusion got her to ex¬ 
ecute the sale deed. She denies she 
entered into any agreement to sell the 
property; received any advance or got 
the consideration under the sale deed. 
Defendant 1 is the purchaser, defen¬ 
dants 2 and 3, are undivided sons of de¬ 


fendant 1, defendants 4, 5 and 6 are the 
legal representatives of Dasarathi Sahib 
who died before the suit was instituted. 
So far as the claim against them is con-* 
cerned she gave up the claim on the 
ground that she has compromised the 
matter with them. As regards the 
alternative claim for getting back 
Rs. 16,250, that was also given np in 
the course of the trial. 

The case for the contesting defen- 
dant 1 is that she was a major at the 
time of the sale, being about 19 years 
old, that he wanted to buy all the three 
shares and did not want to take only 
one or two shares, that Rajanna Am- 
mani, the elder sister of the plaintiff, 
Swaminatha Rao, the hnsband of her 
other sister, agreed to sell their third 
shares, that Dasarathi and her other 
relations brought about the sale of 
plaintiff's third share, that it was repre¬ 
sented that Yamuna also wonld sell the 
property and that she was a major, that 
he arranged with the vendors and also 
spoke to her husband, the transaction 
was put through with the knowledge 
of these people, that he was never in¬ 
formed that she was a minor, that an 
advance of Rs. 2,500 was paid under 
Exs. 4 and 5 before the sale deed was 
executed, the balance of Rs. 13,000 odd 
which was due to the plaintiff was 
paid before the Sub-Registrar, that he 
got possession of this land and has bwo 
in possession ever since the sale. Th® 
Subordinate Judge believed the evi¬ 
dence of the plaintiff’s witnesses and 
the documents filed by her to show that 
she was a minor at the date of the 
transaction. He found that she was 
born on 12th November 1898 and that 
the sale and the agreements to sell are 
therefore not binding. He however 
disbelieved her case as to the agree¬ 
ments, Exs. 4 and 5. and the 
paid under those agreements as 
case that the.balance was not paid 
her at the time of registration. In * 

view she received the 

made the representation made , 

the Registrar that she was 20 7®*” 
and the defendant in ignorance ot 
minority actually paid the whole o 
sideration. He was also of opinion 
the price was fair, and as the tran 
tion was not in other ways^ 
question he held that the plaintiff 
bound bo repay Rs. 16,250 before 
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could get possession of .the properties 
on the ground that the sale deed was 
void. He passed a decree directing that 
on payment of this sum possession 
should be handed over to the plaintiff. 

Although the suit was originally 
hied by Yamuna Bai as sole plaintiff, 
when the proceedings were ponding in 
the lower Court, she assigned her rights 
to plaintiff 2 by a deed dated 2nd 
August 1923, and plaintiff 2 wanted to 
come on record as the assignee pen¬ 
dente lite. This application was dis¬ 
missed by the Subordinate Judge on the 
ground that it was merely traffic in 
litigation and it was not a bona fide 
transaction. But on appeal in C. M. A. 
No. 258 of 1923 the High Court held 
that he should be brought on record as 
plaintiff 2 as the deed of assignment 
was there and plaintiff 1 did not object. 
Plaintiff 2 therefore came in after the 
order of the High Court on 2lst Novem¬ 
ber 1923. Against the decree of the 
Subordinate Judge defendants 1 to 3 
filed the appeal 184 in so far as it held 
that plaintiff was a minor and that the 
sale deed was void and possession was 
decreed. As against the portion of the 
decree which directed the plaintiff to 
pay into Court Rs. 16,250 plaintiff 2 has 
filed appeal 183 of 1925. Both these 
appeals have been tried together. 

The only questions in these appeals 
are whether the Subordinate Judge was 
right in coming to the conclusion that 
the plaintiff was a minor at the date 
of sale. Ex. 3, and if so, whether he was 
right in passing a decree for possession 
on nayment of the consideration which 
he found to have been received by 
plaintiff 1. (Here his Lordship discussed 
the evidence and proceeded.) 

So that we find there are three ver¬ 
sions of the age. According to both plain¬ 
tiff 1 and defendant 1 Chitrai of Jaya is 
wrong. I have already given my reason 
ior holding that Ex. X oonld not relate 
to the plaintiff who was the last child. 
No doubt, if there was no motive to 
give a wrong age, the age given by rela¬ 
tions is certainly very valuable evi¬ 
dence as regards the age of a person 
whose age is in question. But here, 
having regard to this fact, namely that 
plaintiff 1 was entitled to one of’ the 
three shares, the purchaser according to 
.his own evidence 'and the evidence of 
the broker, was nob willing to buy 
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a fractional share, two-thirds, bub 
wanted to buy the whole property 
or not at all. There can be little doubt 
that plaintiff I’s el "ler sister and Swami- 
nabha Rao were anxious to sell their 
shares. In this case it is not pretended 
that there was any necessity for the 
sale such as would justify a guardian 
selling the property. They could not 
have put in any recital therefore which 
would satisfy a purchaser that the sale 
was binding on the minor and under 
these circumstances, having regard to 
the anxiety of the other two sharers to 
sell the property, there was a strong 
motive for making the plaintiff appear 
as a major, so that there might be no 
trouble in the matter. We find there 
are three documents almost contempo¬ 
raneously executed conveying all this 
property. If the Sub-Registrar had nob 
asked about the age there would have 
been no difficulty in getting the docu¬ 
ment registered. Evidently they did 
not want to put a false age in the docu¬ 
ment ; so no age was given when it 
was presented for registration. 

Tbedifficultyarose when the Registrar 
to whom the document was presented for 
registration wanted to be satisfied about 
it and therefore there was a strong motive 
to make her just a major. Even accord¬ 
ing to their own version she would just 
attain majority three months before. 
Then there is the evidence of the Ham- 
mannee who is usually present in such 
cases when the person executing a docu¬ 
ment isagosba lady behind the parda. 
She was a lady whose services were re¬ 
quisitioned ad hoc for purposes of re¬ 
gistration. She says plaintiff looked to 
her 20, but it is not pretended that she 
was an expert as regards age; and if the 
plaintiff was a well-developed girl of 15 
she might have made a mistake in 
saying she looked like 20. Ibis there¬ 
fore a case where, having regard to all 
the circumstances, it cannot be said that 
the age given before the Registrar by 
two relations should betaken as suffi¬ 
cient in the face of the other evidence 
which is very strong to show that she 
was born in 1898, especially as the age 
given before him was not the correct 
age. They go to particulars, they give 
the month and year ; it is not merely 
an approximate statement of age. Hav¬ 
ing regard to all these facts, 1 agree in 
bolding that the plaintiff was a minor 
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at the date of tho execution of the sale 
docd. Apiieal 184 must therefore be dis- 

Turning to Appoal 183. As I said be¬ 
fore, tho position is this : there is a sale 
deed executed by a minor which is void 
in law. Sbo comes to Court to set aside 
tho sale and to get back possession of 
tho properties. The Subordinate Judge 
has come to the conclusion that she 
did receive this money; she knew what 
she was doing and that although she was 
a minor she fraudulently gave a false 
age. Defendant 1 was an innocent pur¬ 
chaser and on these findings of fact he 
thought it was a case where he should 
make her at least pay back the money 
which she actually received as conside¬ 
ration. The first question is whether 
we agree with him on the facts. (His 
Lordship, after discussing the facts and 
agreeing with the finding of the lower 
Court, proceeded as follows.) 

On these facts the question is whether 
the Subordinate Judge was right in 
making the plaintiff pay back the money 
which she received; and in this con¬ 
nexion we have to see what the rights 
of the parties are. The suit itself is 
not a suit by defendant 1 to recover 
possession of the property in which case 
it may be said that the plaintiff was 
protecting the title which she had. It 
is a case where a fraudulent plaintiff 
being a minor at the time of the trans¬ 
action wishes to set aside the transac¬ 
tion merely on the ground of minority. 
According to the law as it now stands 
the contract of a minor is void and 
there can be no estoppel. But I can 
see^ no reason why on these facts a 
plaintiff who comes to the Court seek- 
ing equity being done to her may not 
also do equity, that is to give back 
what she got. Otherwise it would en¬ 
able the fraudulent plaintiff to get an 
advantage by getting not only the 
money but also the property itself. The 
relevant sections are S. 65, Contract Act 
and S. 41, Specific Belief Act. S. 66 , 
Contract Act, enacts ; 

“When an agreement is discovered to be void, 
or when a contract beoomas void, any parson 
who has received any advantage under snob 
agreement or contract is bound to restore it, 
or to make compensation for it, to the person 
from whom he zeoeived it.'* 

In this case, the contract is void. The 
plaintiff comes to Court saying that she 
understands that the contract is void 
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and she wants , to set it aside. S. 65 
Contract Act, in my opinion, refers to 
cases where a contract is ab initio void 
as in the case of a minor's contract or 
becomes subsequently void for some 
reason. S. 39, Specific Relief Act, runs 
as follows : 

“Any person against whom a written instra- 
meat is void or voidable, who has reasonable 
apprehension that such instrument, if left out- 
stauding may cause him serious injury, may 
sue to have it adjudged void or voidable, and 
the Court may in its discretion soadjodgeit 
and order it to be delivered up and cancelled.” 

Then S. 41 runs as follows: 

“On adjudging the cancellation of an instra- 
ment the Court may require the partylto whom 
such relief is granted to make any compensa¬ 
tion to the other which justice may require.” 

On S.65, Contract Act, we have the lat¬ 
est pronouncement of their'Lordships of 
the Privy Council in cases where the con¬ 
tract is void from its inception. In Har- 
nath Kunwar v. Indar Bahadur Singh 
( 1 ), there was a sale of spes suoceasionis, 
the right of a reversioner, which is void 
under the Transfer of Property Act. The 
Subordinate Judge held that the vendor 
had merely a right of expectancy b the 
estate at the date of the deed and that 
no property passed under it. As regards 
the claim to recover money, be held that 
it is barred by limitation. Then there was 
an appeal which was also dismissed. The 
matter was taken to the Privy Council 
and their Lordships directed that the 
sale should be set aside on payment of 
Rs. 25,000 which was found by the 
Courts to have been paid by the par* 
chaser. They also gave interest on the 
sum. As regards the plea that the con* 
tract being void there can be no^ repay¬ 
ment this is what their Lordships say 
at p. 184: “Before this Board, the 
claim has been based on S. 65, Contract 
Act.” Then they set out that section. 
They then proceed to state as.follows: 
“So framed, the plaintiff’s clainn to com¬ 
pensation rests, not on any principle or 
formula of English law, but on the words 
of this section and it has to be .seen wb^ 
ther the facts of this case come within its 
scope. The section deals with: (a) agree¬ 
ments and (b) contracts. The distinction 
between them is apparent from S. 3. W 
Cl. (e) every promise and every set 0 
promises forming the consideration or 
each other is an agreement, and by Cl. I / 
an agreement enforceable by law 
(1) A. I. R. 1922 P. 0. 403=711. 0. 629s»t® 

I. A. 69=45 All. 179 (P. 0.). 
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contract. S. 65 therefore deals with (a) 
agreements enforeable by law and (b) 
with agreements not so enforceable. By 
Cl. (g) an agreement not enforceable by 
law is said to be void. An agreement 
therefore discovered to be void is one 
discovered to be not enforceable by law, 
and, on the language of the section, 
would include an agreement that was 
void in that sense from its inception, as 
distinct from a contract that becomes 
void. The agreement here was mani¬ 
festly void from its inception and 
it was void because its subject mat- 
ter was incapable of being bound 
in the manner stipulated. Though 
this aspect of the case has not been 
satisfactorily presented or developed in 
the pleadings and the proceedings before 
the lower Courts, their Lordships think 
there are materials on the record from 
which it may be fairly inferred in the 
peculiar circumstances of this case that 
there was a misapprehension as to the 
private rights of Indar Singh in the 
villages which he purported to sell by 
the instrument of 2ad January 1880, 
and that the true nature of those rights 
was not discovered by the plaintiff 
Rachpal Singh earlier than the time at 
which his demand for possession was 
resisted, and that was well within the 
period of limitation. It was thus that 
the agreement was discovered to be 
void, and the discovery, in their Lord- 
ships’ view was one within the words 
and the meaning of S. 65, Contract Act. 
The plaintiff therefore, though not enti¬ 
tled to recover possession of the villages 
is entitled to recover compensation, and 
in assessing that compensation their 
Lordships consider it should include the 
sum of Rs. 25,000 found by both Courts 
to have been paid to Indar Singh and 
also in the circumstances of this case, 
interest, not at the rate or for the period 
claimed by the plaintiff, but at 6 per 
cent from the date of the institution of 
this suit.” 

I set out the judgment in detail 
because the argument was sought 
to be founded by Mr. Bhashyam Ayyan-^ 
gar on the decision of their Lordships 
of the Privy Council in Mohori Bibee v. 
Dkarmodas Ghose (2). This was a case 
where a minor sued to set aside a deed 
of mortgage and it was found that the 
~(2) [1908] SO Cal. 539=30 1. A. 114=6 Sa^ 
874 (P.O.). 
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mortgagee had notice of the minority of 
the plaintiff. The question arose as 
to whether there was an estoppel by 
reason of the representation of the minor 
and their Lordships held that S. 115, 
Evidence Act, did not apply where the 
statement relied upon is made to a per¬ 
son who knows the real facts and is not 
misled by the untrue statement. They 
held that a false representation made to 
a person who knows it to be false is not 
such a fraud so as to take away the 
privileges of infancy. Then arose the 
question of construction of S. 65, Con- 
tract Act. There is an observation of 
their Lordships of the Privy Council 
that S. 65, Contract Act, being based on 
the footing of an agreement or contract 
between competent parties could not 
apply to a contract, by a minor which is 
void. Dealing with S. 41, Specific Relief 
Act, their Lordships observed as follows: 

“Another cnactcoent relied upon as a reason 
why the mortgage money should be returned, 
is S, 41, Specific Relief Act 1 of 1877.“ 

Referring to S. 38 their Lordships 
observed: 

“Section 38 provides in similar terms for a 
case of rescission of a contract. These sections 
no doubt do give a discretion to the Court but 
the Court of first instance and subsequently 
the appellate Court, in the exercise of such 
discretion, came to the conclusion that under 
the circumstances of this case justice did not 
require them to order the return by the res¬ 
pondent of money advanced to him with full 
knowledge of bis infancy and their Lordships 
see no reason for interfering with the disore* 
tioQ so exercised.'' 

Pausing here for a moment it may be 
said that this passage shows that their 
Lordships were of opinion that if the 
mortgagee had not notice of this mino¬ 
rity, a case would arise under S. 41 for 
relief. Their Lordships after dealing 
with the general argument that one who 
seeks equity must do equity observed 
as follows: 

“But this is tbs last point over again and 
doss not require further notice except by re¬ 
ferring to a recent decision of the Court of 
Appeal in Thurstan v. NoUingham Permanent 
Benefit Building Society (3),’’ 

Then they oite the passage of 
Bomer, L. J., to the effect that a Court 
of equity cannot be said to be equitable 
to compel a person to pay any moneys 
in respect of a transaction which, as 
against that person, the legislature had 
declared to be void. They therefore 
refused to give relief for the return of 

(3) C1902] 1 Oh. 1=71 L.J.0h. 83=50 W.R^ 
179=86 L.T. 85=18 T.L.R. 13^ 
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tbo mooey. In this case the finding 
accepted by their Lordships of the Privy 
Council was that the mortgagee had 
notice of the minority. But if bo had 
no notice I do not think that this is an 
authority for the view that under S. 41 
he can get no relief. This case has been 
referred to by Coutts-Trotber, J., in 
3/. Baghavayya v. 3/. Subbayya (4). It 
was held in that case that a minor is 
entitled to have a sale executed by him 
during his minority set aside without 
repayment in the absence of proof that 
he deliberately misled the purchaser 
into buying by a false representation 
that he was of age. It was also held 
that in case of false representation S. 41 
Specific Relief Act, gives the Court power 
to direct the refund of the consideration 
received by the minor before the Court 
grants the cancellation of the deed. 
Coubts-Trotter, J., in referring to the 
Nottingham Permanent Benefit 
Building Society v. Thurstan ( 5 ) and 
Mohon Bibee v. Dharmodas Ghose (2) 
observed thus: 

It is clear that in this country we have a 

statutory right to impose conditions by S. 41. 

Specific Belief Act, and that right is clearly 
la Monon 

Having regard to the pronouncement 
of their Lordships of the Privy Council 
in the case in Harnatk Kunwar v. 
Indar Bahadur Singh (1), already re- 

case in 

Mohon Bibee v. Dharamadas Ghose (2) 
IS the authority for holding that, where 
a contract or an agreement is void from 
Its inception, we cannot order resti. 

S-unwar v. Indar 
Bahadur (1) ig a case where a trans¬ 
fer was void from its inception, and their 
Lordships of the Privy Council deal with 
the various clauses of S. 65, Contract 
Act, and make the buyer get back the 
purchase money. As far as English cases 
are concerned the question as to whether 
a fraudulent minor plaintiff who induced 

another person to enter into a transac- 

tion and received consideration therefor 
18 protected has been dealt with by 

ShM (6), where at p. 626, he observes as * 
xollows: 

_ are no dou bt many caasa in which 

(4) [1918] 481.O. 908. 

H908J A.O. 6=72 L.J.Oh. 134=87 L T 
629=51 W.B. 273=67 J.P, 129 ’ 

H914J 8 KiB. 607=83 L.J.K.B 1146—111 

L.T.. 406=68 S.J. 458=30 ZL B 4607 
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equity will give relief against frauds perpetta. 
tod by infants. Wherever the infant reqaires 
as a plaintifi the assistance of any CooV it 
will be refussd until he has made good his 

fraudulent representation. Wherever the in- 

fant IS still m possession of any property 
which he has obtained by his fraud be will be 
made to restore it to its former owner. Bat I 
think that it is incorrect to Bay that he can be 
made to repay money which he has epent 
merely because he received it under a contraot 
induced by hia fraud,’* 

Then he refers to various authorities 
on the subject. I have not baen referred 
to any case where it has been held that 
in spite of fraudulent representation by 
a minor he is still entitled to protection. 
All the cases in India are the other way. 

I have already referred to Baghavayya 
V. Subbayya (4). I may refer to the 
decision iu Koduri Venkataramayya v. 
T. Ramayya (7), where Baghavayya v, 
Subbayya (4) was followed, and in that 
case there was misrepresentation by the 
minor. Reference was made to Full 
Bibi y, Kohai Mondal (8), where the 
question as to repayment of the money 
was considered. In that case the Judge 
expressly states that the defendant did 
not allege any fraudulent misrepresents* 
tion. That case therefore proceeded on 
the ground that there being no proof of 
fraudulent misrepresentation there can 
be no equity to direct the money to bo 
paid. Full Bibi v. Khokai Mondal {^) 
is therefore no authority for the 
view that even if there is fraudulent 
misrepresentation by a minor he can 
still retain both the proceeds as also the 
property which he seeks to recover. In 
Khan^ Gul v. Lakka Singh (9), the same 
question was decided by a Full Bench 
of the Lahore High Court. It was there 
held that 

“a minor, who by falaely tepresanting himsaW 
to'be a major baB induced a person to ecter 
into a contract, is not estopped from pleading 
hie minority to avoid the contract, bat that he 
may in equity be required to return the benefit 
he has received by making a false represents* 
tion as to his age whether he be a defendant or 
plaintifi.” 

It is clear from the authorities that, 
if he is a plaintifif, he is bound to give 
back the money. In this case 
authorities are discussed in detail ky 
the learned Judges. The Bombay Higb 
Court thinks that there is an estoppel in 
the case of a minor who seeks relief ^ 

(7) A.I.R. 1926 Mad. 607=94 I.O. 858. 

(8) A.I,R. 1928 Oal. 537=111 I.O. S49-W 

Oal-712. 

(9) A.I.R. 1928 Lah. 609=1111.0.175=9 Wh- 

701 (F.B.). 

I J 
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a false representation and on that 
ground they treat the whole transaction 
as valid. In Calcutta the view is taken, 
that though there may be no estoppel 
misrenresentabion by a minor may give 
a right to restitution: Golam Ahdin 
Sarkar v. Bemchandra Majumdar (10). 
Having regard to the current of autho¬ 
rity in India, which is one way at least 
in cases where a minor who sues as a 
plaintiff makes a fraudulent misrepre- 
sentation and induces an innocent per¬ 
son to enter into a transaction otherwise 
llegal and validly enforceable, I am of 
opinion that plaintiff 1 is bound to re¬ 
store the benefit she has received. I 
think the Subordinate Judge was per¬ 
fectly right in passing a decree for 
plaintiff for recovery of possession of the 
suit properties after depositing into 
Court the consideration for the sale deed 
(Ex. 3). In my opinion the appeal fails 
and is dismissed. The amount should 
be paid by 15bh July. As each party 
has succeeded and failed, each party 
will bear his own costs in both the 
appeals. 

Reilly, J.—I agree that we should 
nob be justified in this case in differing 
from the learned Subordinate Judge’s 
finding that plaintiff 1 was a minor at 
the date of her sale deed, Ex. 3, and that 
the sale is therefore void. I agree also 
in the findings that defendant 1 paid the 
full purchase money and that plaintiff 1 
represented herself to be a major in the 
transaction, though she must have known 
that that representation was false; and 
I also agree that it is not shown that 
defendant 1 knew that plaintiff 1 was a 
minor, On these facts it is clear that 
plaintiff 1 is entitled to a decree for 
recovery of the property. The question 
remains whether that decree should be 
made conditional on payment of the 
purchase money, as the learned Sub¬ 
ordinate Jfidge has made it. On the face 
of it, 8. 65, Contract Act, appears to 

cover the case. That section runs: 

“When an agreement ie discovered to be 
void, or when a contract becomes void, any 
person who has received any advantage nndet 
such agreement or contract Is bound to 
restore it, or to make compensation for it, 
to the person from whom he received it.” 

It will be seen that that section pro¬ 
vides for two distinct classes of cases. 
It first provides for agreements which, 
are discovered to be v oid, that is agree- 

(10) [1916] 32 l.C. 388. 


menbs which, when they were made, 
were supposed to bo valid—which were 
supposed by one at least of the parties 
to be valid—bub which are afterwards 
discovered to have been always unenfor¬ 
ceable or void. The second class of cases 

I 

provided for are contracts wliich become 
void, that is contracts which were quite 
good and valid when they were made but 
become void through some subsequent 
event. Now on the facts which we have 
found this is a case which falls within the 
first class. We have found that defen¬ 
dant 1 did not know that plaintiff 1 was 
a minor at the time of the sale deed ; so 
far as he was aware, it was a valid sale 
deed. But it has been established and 
discovered in these proceedings that at 
the time of that deed she was a minor, 
and therefore the sale was void. On 
the face of it therefore this case comes 
within the first class of cases provided 
for by S. 65, Contract Act. But Mr. 
Bhashyam Ayyangar for the appellant 
here has strongly urged before us that 
S. 65 must not be taken in its plain 
meaning but that because it has been so 
interpreted by their Lordships of the 
Privy Council in Mohori Bibee Y.Dharmo- 
das Ghose (2) it must be understood as 
restricted in a way not mentioned in 
the section—that is the agreements and 
the contracts referred to in the section 
must be understood to be agreements 
and contracts made by persons com¬ 
petent to contract and by no others. In 
that case a minor had mortgaged some 
property. The mortgagee knew that the 
mortgagor was a piinor. After executing 
the mortgage deed and receiving the 
money the minor by his next friend sued 
for the cancellation of the mortgage 
deed under S. 41, Specific Relief Act. 
When that case came before the Privy 
Council, it was urged that S. 65, Con¬ 
tract Act, applied to it. Their Lord- 
ships dismissed that contention very 
summarily. In their words : 

“It is sufficient to say that this section (S.135, 
Contract Act), like S. 64, sbatts from the basis 
of there being an agreement or contract bet¬ 
ween competent parties and has no application 
to a case in which there never was, and never 
could have been, any contract.” 

Now from the facts I have mentioned 
it will be seen that it was net necessary 
for their Lordships for the purpose of 
that case to make a statement so wide 
as to apply to the whole of S. 65. The 
first part of S. 65 was clearly inapplioa- 
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bio to that case. Thoro was no agrea- 
menf: tliscovoreJ to bo void by anyone 
because on tho facts found the mortgage 
in that case was known to be a minor’s 
mortgage, so known to both parties, at 
the time the mortgage deed was exe- 
cutcd. So their Lordships had not to 

consider the first part of the section at 

all.u hat they had to consider must have 
been an argument that the second part 
of the section applied, and what they 
saul was that it was inapplicable. That 
was clearly so. But the words which 
tbeir Lordships used were, it must be 
adoaitted,so wideas in their gramma- 
tical sense to cover the whole section, 
the hrst part as well as the second part. 
However, as has been pointed out, that 
section has been considered by the Privy 
Council again in a later case, Hamath 
V. Indar Bahadur Singh (1). 
iiiat was a suit brought by a purchaser 
possession of an estate sold by a 
WiQdu widow’s reversioner before .the 
reversion fell in or for the return of the 
purchase money. It was found that the 
sale was void ; but it was also found 
that through misapprehension the par- 
ties did not know that at the time of 
the sale, but discovered it afterwards. 

f Council decided 

that the vendor must give compensation 

to the purchaser. They directed that he 

terest. They arrived at that result by 
applying S 65 Contract Act. to the case. 

here it will be seen the sale was void 
from its inception, but it was only dis- 
covered to be so subsequently. That 
was clqarly a case to which the first 
part of S. 65 Contract Act applied. But 
It will be noticed, m the words of their 
Lordships of the Privy Council in Uohori 
Bthee V. Dharmadas Ghose (2). that was 
also clearly a case where there never 
was. and never could have been, a con- 
tract, and yet in spite of those words 
m I^Iohort Btbee v. Dharmodas Ghose (2) 
their Lordships said that S, 65, Contract 
Act, was applicable. I think that clearly 
shows that in Mohori Bihee ^. Dharmo, 
das Ghose (2) their Lordships' remarks 

Til of 

b. bo. ihat was the only part which I 
gather the appellant asked should be 
applied in that ease, if we understand 
the remarks of their Lordships in Mohori 
Btbee y. Dharmodas Ghose (2); otherwise, 
there is an obvious contradiction befc- 


Appas.ami V. Nakayanaswami (Reilly, J.) 


1930 

ween the two cases ; and in disposing 
of the later case their Lordships do not 
appear to have had an idea that thev 

were saying anything contradictory to 

what had been said in the earlier Imq, 
In my opinion it is clear that in no part 

of what they said m Mohori'Bibee 7 . 
Dharmodas Ghose (2) were their Lord, 
ships considering the first part of S. 65. 
Contract Act. They were not in that 
case laying down what would have been 
a very surprising doctrine, and certainly 
unnecessary for the case before them 
that agreements discovered to be void 
under S. 65 meant only agreements made 
hy persons competent to contract. In 
fact their words; 

application toacisein 
which there never was, and never oonWhave 
been, any oontraot,” 

would, if I may say so with respect, not 
be an interpretation of the first part of 
S. 65, Contract Act, but in direct conflict 
with it. So, when we examine those 
two cases. I think it is clear that S. 65, 
Contract Act, is applicable to a oase like 
this and has been applied by their Lord- 
ships to a similar caae in Barnath 
Kunwar v. Indar Bahadur Singh (1). 
On that basis it is clear that plaintiff 1 
in this case, if she is to get back 

the property, must repay the purchase 
money. 

But quite apart from that we have 
S. 41, Specific Relief Act. In Mohori 
Bibee v. Dharmadas Ghose (2) the Privy 
Council indicated that that section was 
applicable to the minor in that suit, 
who there sued for cancellation of the 
mortgage deed. They said that the 
lower Courts had discretion to make 
relief conditional on compensation 
S, 41, SpecifiLc Relief Act in that case, 
though as a matter of faot the Courts 
did not make snob an order. In this 
case plaintiff 1 has prayed that her sale 
deed Ex. 3 might be declared* void and 
for recovery of possession of the pro* 
petty, S. 41, Specific Belief Act, appears 
to me to be applicable to scch a case. 
That that section can be applied in such 
a case was decided in Baghavayya y. 
Subbayya (4) which I myself followed in 
Kodure Venkataramayya v. ThumuluT 
Punnayya (7), and it was also decided in 
Lila Dhar v, Piarey Lai (11). In Khan 
Gul V. Lakha Singh (9) a purchaser 
sued a minor vendor, w ho had toisr^ 

(11) A. I. B. 1931 All. 326=62 I. G. 268. 
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presented his age, for possession of 
the property sold or for return of the 
purchase mousy. A Full Bench of the 
Lahore High Court were of the opinion 
that in such circumstances the minor 
must return the benefit received 
whether he was a plaintiff or defendant. 
Mr. Bhashyam Ayyangar has suggested 
that in this case S. 41, Specihc Relief 
Act, cannot be applied because plaintiff 1 
need not have included any prayer 
for a declaration that her sale deed 
was void in the plaint. As he puts it, 
she could have ignored the sale deed 
and could have brought the suit solely 
for recovery of possession ; in that 
way S. 41 might have been avoided. 
But I do not think that manoeuvre 
would really alter the position. If 
plaintiff 1 has simply brought her suit 
for possession, defendant 1 would have 
met her with her sale deed. Then the 
Court would have had to consider the 
very same question whether that was a 
valid sale deed, whether it was a sale 
deed which the Court should declare 
void, as has been declared here, and, 
when the Court considered the matter 
in that way, it would have been proper 
to apply the principle of S. 41, Speci> 
fic Relief Act. 

Mr. Bhashyam Ayyangar referred to 
Thurstan v. Nottingham Permanent 
Benefit Society (5), a case which was 
decided by the Court of appeal,‘the 
decision being conhrmed by the House 
of Lords. That was an interesting case 
in which a minor Mrs. Thurstan, had 
mortgaged some land. She had made 
no misrepresentation about her age ; 
but the mortgagee society bad supposed 
that she was a major. On attaining 
majority the ex-minor sued to set the 
mortgage aside and to recover posses¬ 
sion of the property. The Court of 
appeal found that she was entitled to 
succeed without repaying the mortgage 
money. Homer, L. J.. in that case said: 

“A Court of equity oanuot say that it is 
equitable to compel a person to pay any moneys 
iu respeot of a traosaotion wbiob, as against 
that person the legislature has declared to 
be void." 

Now, SO far as that goes, it appears 
to be of assistance to plaintiff 1. As I 
understand it Homer, L. J., was stating 
a limitation, a qualification to the 
general rule that he who seeks eqnity 
must do equity. Bat, we must remem¬ 
ber that that does not affect the 
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statutory provisions of S. 41, Specific 
Belief Act, in this country. In Mohori 
Bibee v. Dharmodas Ghm^e (2) the Privy 
Council draws that distinction I think 
very clearly. They quote Romer, L. T’s 
remarks and say that it was applicable 
to that case and that the general rule 
that he who seeks equity must do equity 
did not apply in that case. But they 
had already said that S, 41, Specific 
Relief Act, did apply. So it is clear 
that, although the general prin¬ 
ciple of equity may bo limited in that 
particular way, that limitation has no 
effect on the principles of S. 41, Specific 
Relief Act, by which we have to be 
guided in this country. I may mention 
also that Romer, L. J. in that case also 
said that different considerations would 
arise if the infant had been guilty of 
fraud. In this case we have the fact 
that plaintiff 1 was guilty of fraudulent 
misrepresentation of her age. 

Mr. Bhashyam Ayyangar also referred 
to Leslie Limited v. Sheill (6). There the 
plaintiff had lent money to the defen¬ 
dant, a minor who had represented him¬ 
self to be a major. The lender sued for 
relief against the minor. But the defen¬ 
dant’s plea of infancy was found good, 
and it was held that the defendant was 
under no legal or equitable liability at 
all to the plaintiff. It will be seen that 
the plaintiff in that case could not sue 
upon his contract. That was admitted. 
The question was whether he could get 
any relief in law or equity against the 
defendant. The answer of the Court was 
that no decree could be made against the 
minor or ex-minor at all in that matter. 
But that appears to me to have no appli¬ 
cation to this case, where an ex-minor 
is suing for relief. There is however an 
interesting passage in that case, which 
has already been quoted in the judg¬ 
ment of Lawrence, J., who was sitting 
in the Court of appeal on that occasion. 
Ho said : 

“Wherever the infant requires as a plaintiff 
the assistance of any Court, it nill be refused 
until be bas made good bis fraudulent re¬ 
presentation. Wherever the infant isetill in 
possession of any property wbiob bo bas ob¬ 
tained by bis fraud, he will be made to restore 
it to its former owner.” 

The first of these sentences expresses 
a principle which we have to remember 
in this case. Mr. Bhashyam Ayyangar 
drew our attention to the succeeding 
sentence: 
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"Bat I think fh-it it is incorrect to say that 
he can be mack to repay money which he has 
spent, inoroly because ho received it under a 
contract ituiucccl by his fraud.” 

Mr. Bbashyam Ayyaogar contended 
that the learned Judge meant that resti¬ 
tution might be required in the shape 
ol' property, or perhaps in the shape of 
<a fund which could be traced, but that 
no order for repayment of money could 
be made. I think that is to misunder¬ 
stand the learned Judge’s statement. 
What he was referring to in the last 
sentence quoted. I think, was the im¬ 
possibility of making a decree against 
the minor for repayment, a decree which 
could be executed against him. Where 
the minor or ex-minor is the plaintiff 
there is no reason why restitution should 
not bo in money as well as in kind. The 
contract between ordering restitution 
when the minoror ex-minor is the plain¬ 
tiff and making an executable decree for 
repayment against him as defendant is 
not a question of coin or money. The • 
contract is between making a decree 
against him for repayment of money and 

in his favour condi¬ 
tional on restitution in money or other- 
wise. There is a very important differ- 
ence between enforcing in any way, 
direct or indirect, a minor's void agree¬ 
ment and giving a minor conditional 
relief when ho applies for relief in 
respect of a void agreement. 

And I think we must remember that 
apart from the special provisions of law, 
to which I have referred, there is a 
general principle that we must never 
allow the Court to be made by a plaintiff 
an instrument of fraud. That applies 
just as much to a minor plaintiff as to 
any other plaintiff. We have no right 
to be tender to a minor in that matter. 
If a minor were allowed to misrepresent 
his age to a purchaser, to sell property 
bo the purchaser so deceived, to deliver 
;bhe property to him, to collect the pur¬ 
chase money and then to come to Court 
at once and recover the property with¬ 
out being made to give up the purohaso 
money, that would be making the Court 
an instrument of very gross fraud, which 
we could never tolerate. In my opinion, 
under the provisions of S. 65, Contract 
Act, ^ under ^ the provisions of S. 41, 
Speoifio Belief Act, and on the general 
principles which I have mentioned we 
cannot make the decree to which the 
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plaintiffs are entitled for the recovery 
of the property except oli condition that 
they refund the purchase money. I agree! 
that both these appeals should be disJ 
missed with costs. 

P.R.s./s.N. Appeals diimitsed. 
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Ramesam, J. 

T. S, Venkataramana Iyer and 
another —Petitioners. 

V, 

Kuppusivami Iyengar and another^ 
Respondents. 

Civil Revn. Petn. No. 828 of 1929, 
r)ecided on 26th March 1930, from order 
of Dist. Judge, Salem, D/- 20th April 
1929. 

Local Board* Act. S. 51 (4}-Wanl of 
freth electoral roll does not render electioa 
invalid. 

Where objeotioa was taken to the eleotioo, 
held in the year 1929, of a memberofaUnion, 
which Was dissolved by Government notifioa* 
tion under S. 45, on the gronod that the 
eleotoral rollon the basis of which the elec¬ 
tion was conducted was the roll prepared for 
the year 1923*24 and no other later roll was 
prepared, and that the old roll contained 
names of persons who were dead and of per¬ 
sons who were un&t to be voters and did not 
contain the names of persons who were fit to 
bejvoters, 

Heidi that under S. 51 (4) an eleotoral roll 
published in any year remains in force till 
the publication of a fresh eleotoral roll and 
that the want of a fresh eleotoral roll did not 
render an electioa invalid: i. I. B. 192'i 
m,Dist. [P 955 01 ; P 956 01] 

T. M. Krishnaswami Iyer and V* 
Bamachandra Iyer —for Petitioners. 

Advocate-General, T. V. Muthukrishna 
Ayyar^ad B, V. Yiswanatha lyer—io^ 

Respondents. ^ 

Judgment.—This is a reyision peti* 
tion against the order of -the District 
Judge of Salem sotting aside the elso- 
tion of the petitioner before me for the 
first ward of the Union of Triobengode, 
Salem District. The facts of the ease 
are as .follows: The Madras Govern¬ 
ment dissolved the Triobengode Union 

under S. 45. Local Boards Act, and 
passed an order that another Board 
should be reconstituted. They appoin¬ 
ted an officer immediately to exercise 
the ■ powers of the, Board and he was 
directed to re-constitute a Onion Board 
by arranging for elections in respect ot 
suoh members as have got to be elected 
and they directed also the Taluk Board 
of Sankari to nominate the members 
that have got to be nominated after the 
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elections are over. All this is to be 
done as soon as possible. Accordingly 
the Special Ollicer appointed proceeded 
with making arrangements for the 
election of members for the first ward 
among other elections. In this election 
the petitioners before me were elected. 
The respondent before me filed the 
petition 0. P. No. 27 of 1929 for the pur¬ 
pose of setting aside the election on the 
ground fhat the electoral roll on the 
jbasis of which the election was con- 
,ducted was the roll prepared for the 
iyear 1923-24 and no other later roll 
was prepared. It is said that the old 
electoral roll contains names of persona 
jwho are dead and of persons who are 
'unfit to be voters and does not contain 
persons who are fit to be voters. It 
was contended on behalf of the peti¬ 
tioners that that does not matter. 
Under S. 51 (4) an electoral roll pub¬ 
lished in any year shall remain in force 
till the publication of a fresh electoral 
roll. The District Judge disallowed 
this contention of the petitioners be¬ 
fore me holding that S. 51 (4) applies 
only to cases happening in the interval 
between April and July of any year. 
The rules prescribe that tentative 
list will be published on 30th April of 
each year and after hearing objections 
if any, the final list should be published 
on 1st July. 

The District Judge thinks that only 
in the case of elections between 30tb 
April and Ist July, Cl. 4, S. 51, operates 
and that in all other cases where the 
rules are broken the election is bad be¬ 
cause it is based on an electoral roll 
not prepared according to the rules 
under the *Aot, But if this were the 
object of the section, Gi. 4, S. 51, 
would not have been worded in the 
very wide language in which it is 
framed. The learned Advocate General, 
who appears for the respondent and 
supports the order of the District 
Judge, does not in fact contend for the 
very narrow construction of the learned 
District Judge. He contends that the 
object is to provide for delays in the 
preparation of electoral rolls when one 
is being prepared to carry out the obvi¬ 
ous intentions of the Act, and it does 
not apply to .a case where the direc¬ 
tions of the Act are openly disregarded 
and no efforts are made to prepare 
electoral rolls for a period of five or 


six years. There is something to be 
said iu favour of such a construction. 
At any rate it is reasonable. But 
where the section is worded in such a 
way that it gives no scope to make such 
distinctions, its obvious eOect must be 
carried out. It may be that the legis¬ 
lature never contemplated such flagrant 
disobedience of the directions of the 
Act, as it has happened in Trichengode. 
We do not know why they did not con¬ 
template such disobedience. Either 
the legislature might have thought that 
some higher authority would have set 
it right or such instances would not 
happen. 

In the present case, I am informed 
that the Trichengode Union was not 
dissolved for its failure to carry out the 
provisions of the Act in this matter, but 
really for some other delinquency, so 
that, but for the delinquency in some 
other directions, the Union Board 
would have gone on disregarding the 
provisions of the Act, for many many 
years without anybody finding fault 
with it. But we are not concerned 
with all these things. The Act says 
that the electoral roll published in any 
year shall remain in force till the 
' publication of a fresh electoral roll. If 
it is intended that such a provision 
should apply only during the course of 
the year, there is nothing to prevent 
the legislature from saying so, that is, 
"shall remain in force till the termina¬ 
tion of that year." The learned Advo¬ 
cate-General suggested that there qpay 
be some delay in the preparation of the 
roll for the next year. If it is intended 
that the provision should operate until 
the termination of the next year, then 
there is nothing to prevent the legis¬ 
lature from saying so; that is, from say- 
ing, 

^‘sball remain in force till the publication in 
the next following year/' 

Once we begin to make distinctions 
of this kind, we do not know where the 
line is to be drawn. Until the legis¬ 
lature makes its intention plainer, my 
plain duty is to give effect to the clause 
of the Act. Moreover, having regard to 
S. 45 (l) of the Government notifica¬ 
tion, the policy of the legislature is 
that no time should be lost in the re- 
construction of another Union Board. 
If one is to wait for a proper electoral 
roll and then only to proceed with the 
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election of the meaibers of the Board, 
tii3 hoard will not be constituted itn- 
inediatcly. Rules relating to the elec¬ 
toral roll say that a tentative list should 
be piiblisnccl on 30th of April and the 
final list on 1st July. In the present 
ca-e the Special Officer was appointed 
?n November 1928. He has to wait till 
July 1929. Then there are nominations 
to be made. The constitution of the 
Board would be delayed much longer 
^than is contemplated by the term 
immediately” in S. 45 or in the G. 0. 

Apparently the policy of the Act is 
that the old electoral roll should con- 
tinue in order to avoid delays of several 
kinds, namely, accidental delay for a 
few months or for a year, delay due to 
deliberate disobedience to the superior 
authorities, or gross incompetency on 
the part of the Union Board, etc. That is 
the intention of the legislature and 
there is no use of complaining against 
it. To proceed upon an antiquated elec¬ 
toral roll is really to deprive several 
voters of their votes. This may be so 
or may not be so; it is my duty to give 
effect to the section. The learned Ad- 
vooate-General relied on a decision in 
Singaram Chetliar 7 . Srinivasa Iyengar 
(U(at p. 732 r)/50 MadX That case re-' 
fers to election of members to a temple 
committee constituted under the Hindu 
Religious Endowments Act. That Act 
directs a register bo bo kept. It appears 
from the facts of that case that for eight 
yeaM no register has been revised and 
^y.brothers Kumaraswami Sastriarand 
Curgonven, JJ.. held that the election 
was nob proper. Bub in that Act there 

A Boards 

Act. The conclusion in that case can 

only apply bo cases where there is no 
such section. This is clear from the 
judgment of Curgenven, J., at p. 731 
where he says: 

“Unless there is some provision totheoon* 
trary, the validity of tbs election depends 
upon the regularity of the procedure according 
to whioh it is held ....” 

Here we have got an express provi¬ 
sion that one kind of irregularity, how- 
over gross, will not render an election 
invalid, namely, the want of a fresh 
electoral roll. For these reasons, I do 
nob see any reason to limit the opera¬ 
tion of S. 51 ( 4 ), Local Board’s Act. 
Lgoii aside the order of the District 
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Judge holding that the election of the 
petitioners 13 perfectly valid and dis- 
miss respondent I's petition in the Court 
below with costs of the petitioners both 
here and m the Court below. I also 
set aside the order of the District 
Judge directing the holding of a fresh 
election after the preparation of a new 
electoral roll. 


P.R.S./K.N. 


Revision oMowed, 


(X) A. L. a. 1927 Mad. 40^=102 1. 0. 270 
60 Mad. 726. 
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Ramesam and Cornish, JJ. 

{N) Namberumal Cketti — Plaintiff- 
Appellant. 

V. 

Veeraperumal Pillai and others—de- 
fendants—Respondents. 

Original Side Appeals Nos. 66 and 125 
of 1928, Decided on 28tb Febrnary 1930, 
from decrees of Beasley, J., D/- 25bh 
September 1928. 

^ (a) Succession Act (39 of 1925), (as 
amended by Act 37 of 1926).S. 57-Pro- 
bale need not be taken where disposition 
does not relate to immovable properly in 
Madras—Will giving some property to 5 and 
residue to V— Subsequent letter from tes¬ 
tator to V from outside Madras giving Ri, 

15, 000 to his wife—(Per /.) Letter 

held to be independent will and hence 
no probate was required-^Cornish, /■ 

contra— )Will—Construction. 

A executed a will under whioh he demised 
some of his property to S and the test to 7 
whom ho named ae executor to the will. 
Later on from Guindy outside Madras, he ad¬ 
dressed a letter to 7 as follows: “If I should 
depart this life you will pay to my beloved 
second wife M. Aparanji Ammal the sn® 
of Ha. 15,000 and you will take the whole of 
my property both moveable and immovable. 
1 am possessed of." 

Heidi (Per Ramesam, 7.)—that the letter was 
a complete and independent will by itself and 
not supplemental to any other will. That so 
far as the legacy of Rs. 15,000 was oonoerneo, 
it was not necessary to take probate of the 
letter (will) by A as the disposition did not 
relate to immovable property in Madras. 

Per Cornish, 7.—That the letter wasoodi- 
oil to the former will and was to be regarded 
as an instrument in relation to a will and 
adding to its disposition. [P 959 01, P 9610 2] 
(b; Evidence Act, S. 115 —Person entering 
on duties as executor after securing 
for probate but not taking it i» estopped 
from denying obligation as executor. 

A person aosually entering upon his duties as 
executor after seouring an order of probate m 
bis favour, but for some reasons not taking oat 
a probate is estopped from saying that be is ao* 
under any obligation as executor: 34 Mrtd. »1* 
and 84, Mad. 257 (P. C.l, Bel. on. [P ?59 0 Ij 
(c) Succession Act (1925), S, 307 —Alienee 
from executor knowing that he is using nl 
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power! for hit own purpose! is not protect¬ 
ed. 

Uoder S. 307 the exeoulior has power to dis¬ 
pose of his property for all purposes binding 
upon the estate and, even where the executor 
deals with the property for purposes not etric- 
tly binding on the estate, the alienations suoh 
as a sale or mortgage cannot be questioned so 
as to defeat the alienee who had no notice oi 
the fact that the executor was using his powers 
for purposes not binding upon the estate. But 
an alionoe from the executor with notice of 
the fact that the executor was using his p wers 
for his own purposes will not be protected: 33 
Bom. 1 {P. C.), Rel. on ; Henson in re Chestor 
V. Hensott, (1903) 2 Ch. 356, Dist. [P 959 C 1] 

(d) Contract Act (1872), S. 25— Past im¬ 
moral cohabitation with woman is good con¬ 
sideration. 

Per Ramesam, J. —In Indian law past con¬ 
sideration is good consideration. There is noth¬ 
ing immoral in remunerating a woman for piet 
cohabitation. The consideration though for past 
immoral sevices is good : 13 ; ilf. L. J, 7, Foil * 
A. I. R. 1930 Mad. 239, Diss. from. (P 9b0 C Ij 

(e) Succession Act (1925), Ss. 177 and 179 
—Where Ss. 177 aad 179 are inapplicable, 
general principles contained in them may be 
applied. 

Where Ss. 177 and 179 are found to bo inap¬ 
plicable to a will, the principles of the sec¬ 
tions as embodying the general equitable prin¬ 
ciples can be applied: 37 Bom. 211, Bel. on. 

[P 960 0 2] 

F. Masilamani Pillai, C, Krishna- 
machariar and T. S. Venkatesa Iyer — 
for Appellant. 

V. BadhaJerishnayya — for Respon¬ 
dents. 

Ramesam, J.— These appeals arise 
out of a suit G. S. No. 300 of 1927, filed 
by one Namberumal Cbettiar against 
four defendants. Defendant 1 is 
Veeraperumal Pillai, nephew and exe- 
cutor of the estate of P. Appasami Pillai 
who died on 4th October 1921. Defen¬ 
dant 2 is Kanthammal, the illegiti¬ 
mate daughter of Appaswami Pillai. 
Defendant 3 is the Official Assignee in 
whom the property of defendant 1 is 
now vested on account of insolvency. 
Defendant 4 is Mr. S. G. Satagopa Muda- 
Uar, an advocate of this Court, who was 
in 1923 the receiver of another estate 
which was the subject of a litigation, 
and who in the capacity of. such recei¬ 
ver advanced a loan of 2i lakhs to de¬ 
fendant 1, executor, on a deed of mort¬ 
gage dated 10th April 1923; • and he is 
impleaded in this suit as snob mort¬ 
gagee. 

The suit was for the administration 
of the estate of the deceased Appa¬ 
swami Pillai and for the recovery of the 
balance of legacy of Rs. 15,000 with 


further interest, and of a sum of Rupees 
15,000 due on a promissory note with 
further interest. The suit came on for 
trial before Beasley, J., as be then was 
and he dismissed the suit for the legacy, 
but gave a decree for the balance of the 
money due on the promissory note after 
crediting the admitted payments to¬ 
wards that note, the decree being execu¬ 
table against the assets, if any, of the 
deceased Appaswami Pillai now in the 
hands of defendant 1 and against defen. 
dant 1 personally. The plaintiff files 
these two appeals separately: one in res¬ 
pect of the legacy and the other in res¬ 
pect of the promissory note. 

The further facts necessary for under- 
standing the points arising in these ap¬ 
peals are as follows: 

Appaswami Pillai was for nearly 30 
years before his death keeping one Apa- 
ranji Ammal and she was living with 
him in his bouse as his wife. He had 
by her a daughter Kanthammal, defen¬ 
dant 2, already mentioned. On lltb 
August 1915 he executed a will. Ex. A-5 
under which he devised two of his pro¬ 
perties (Items 9 and 10) to his elder 
brother's son-in-law, Srinivasa Pillai and 
all the rest of his properties to his elder 
brother’s son Veeraperumal Pillai, de- 
fendant 1 in the suit, whom he named 
as executor of’the will. About a year 
before bis death, that is on 19th October 
1920 he addressed to bis nephew (de¬ 
fendant l) a letter Ex. A-6 containing 
testamentary dispositions. This letter 
shows that it was written at bis resi¬ 
dence known as “Winning Post" near the 
Guindy Race Course, Guindy, outside 
the original side jurisdiction of Madras. 
In this letter he says: 

“If J should depart this life you will pay to 
my beloved second wife hi. Aparanji Amma) 
the sum of Rs. 15,000 and you will take the 
whole of my property both moveable and im¬ 
movable I am possessed of." 

Three days afterwards, that is, on 22Da 
October, be and the executor, that is 
defendant 1, executed a promissory note, 
Ex. A-1 for Rs. 15,000 in favour of the 
said Aparanji Ammal with interest at 
4 per cent per annum. He died, as I' 
have already mentioned, on 21st Octo¬ 
ber. In 2l6t December the executor 
applied for a probate of the will Ex. A-5 
and of Ex. A-6. This application was 
numbered as T. 0. S.U of 1922, the affi¬ 
davit of assets filed with it dated Ist 
December 1921 being Ex. A-4. A 
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i'lothcr of (lofendaat 1 named Sebhu- 
rania L'ilhi tiled a caveat; but probate 
v.as ordered. There was an appeal by 
-oDiiuntm i Pillai (0. S. A. 67 of 1922) 
The matter was compromised. Defen¬ 
dant ! promised to pay Rs. 50,000 to 
r-otihr.rama Pillai and the latter with- 
diew his appeal. Soon after the with¬ 
drawal defendant 1 applied for a loan of 
25 lakhs to defendant 4. Ex. A-3 is the 
deed of mortgage for the amount. It 
recites that the purpose of the mortgage 
was to pay otf the following sums of 
money: (l) a sum of Rs. 29,015 due to 
•"sha Agachand Manmal on two mortgage 
deeds of 1921, executed by the testator 
and renewed by defendant 1 after bis 
death; (2) a sum of Rs. 41,600 due to the 
Secretary of the Sri Madhava Mohanji 
temple on a mortgage executed by the 
testator:(3) asum of Rs. 15,000 directed 
to be paid to Aparanji Ammal under the 
will, (4) the cost of taking out probate 
etc. estimated at Rs. 15.000: (5) a sum of 
Rs. 38,773-14-6 due from defendant to 
Messrs. Gillanders Arbuthnot & Co., in 
connexion with his timber trade; (6) a 
sum of Rs. 1,05,000 due to Kanhialal on 
a deed of mortgage dated 2Qd March 

1922 executed by defendant 1 himself 

and on behalf of his minor son. The 
total of these items comes to about 
Rs. 2,44,000. It will be seen from the 
above description that two of the items 
amounting to about Rs. 1,43,000 rapre- 
eenting the private and personal debts 
of the mortgagors, defendant 1 and his 
son, and the small balance of Rs. 6,000 
was also utilized by them personally. 
The other four items amounting to 
Rs. 1,00,615 represent debts for pur- 
poses binding on the estate. It will 
be observed that defendant 1 in execut¬ 
ing the above mortgage apparently 
thought that the will Ex. 5 and the 
fetter Ex. A-6 both refer to the same 
sum of Rs. 15,000 and that he has only 
to pay a sum of Rs. 15,000 to Aparanji 
Amnal. 

It is true that he does not say 
«o in so many words. But as he 
•does nob provide for the payment of 
Rs. 30,000 to Aparanji Ammal, that 
must have been his understanding of the 
transactions. The probate was never 
taken. Some years afterwards defen¬ 
dant 1 became an insolvent. Immedi¬ 
ately after the mortgage Rs. 2,000 was 
J)aid bo Aparanji Ammal. Five months' 


afterwards another Rs. 1,000 was paid. 
In 24bh September a sum of Rs. 1000 
was paid. In 24tb September a sum of 
Rs. 600 and in 25th June another 
Rs. 400 were paid bo Kanthammal, 
daughter of Aparanji Ammal who must 

have died some time before 24bhS0pt8m. 
bar. Kanthammal, who succeeded to 
Aparanji Ammal's right to the legacy 
ani in the promissory note as her 
daughter, assigned her right bo the pro- 
sent plaintiff, Namberumai Chebti. He 
filed the suit on SOth May 1927. The 
learned trial Judge held that, as no pro¬ 
bate was actually taken of Exs. A-5and 
A-6 the plaintiff’s claim to the legacy 
fails, that the consideration for the 
promissory note was 30 years' past co¬ 
habitation of Aparanji Ammal with the 
testator, it was nob illegal and' bad 
consideration as it was for past immoral 
services. He bher^ore gave judgment 
for the balance due on the promissory 
note. 

One of the questions argued in appeal 
is whether Ex. A-6 should be called a 
will or codicil, and whether the plain¬ 
tiff’s claim cannot be established unless 
a probate is taken out for it. As will 
be seen the first part of this question 
is really immaterial. It matters little 
whether you call Ex. A.6 an independent 
will or codicil. Seeing that, between 
Ex. A-5 and Ex. A-6, items 9 and 10 ori¬ 
ginally mentioned in Ex. A-5 have 
ceased to be the testator’s properbyi 
there could be no legacy of these items 
to Srinivasa Pillai; and as the disposi* 
tion of the rest of the property to de¬ 
fendant 1 was repeated inEx. A-6, it 
seems to me that Ex. A-6 is a complete 
and independent will by itself. The 
only need to refer to Ex. A-5 is to find 
out the executor of the deceased s 
estate. Ex. A-6 may therefore be re¬ 
garded as a complete will and not sup¬ 
plemental to some other will which it 
adds to or modifies. But it is unneces¬ 
sary to pursue this question any far¬ 
ther. As to which or any of these two 
documents requires a probate, the law 
isoontained in Ss. 57 and 213 , Succession 
Act 39 of 1925, as amended by Act 3* 
of 1926. The provisions of Part 6, that 
is from S. 57 to S. 191, apply (l) to all 
Hindu wills executed in Bengal^ and 
within the local limits of the ordinary 
original civil jurisdiction of the 
Courts of Judicature at Madras and 
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Bombay; and (2) to all wills and codicils 
made outside these territories and limits 
so far as relates to immovable property 
situate within those territories or 
limits. When we remember that S. 57 
is a re.enactment of the Hindu Wills 
Act of 1870, S. 57 (1) shows that in the 
case of wills executed outside Madras, 
probate must be taken of them only in 
so far as they relate to immovable pro¬ 
perties situated within Madras. Ex. A-6 
was written at Guindy, that is outside 
Madras; and, though part of it relates 
to immovable property situated within 
Madras, so far as the legacy of 
iRs. 15,000 given to Aparanji Ammal is 
IcoDcerned, that disposition does not re- 
ilate to immovable property within Mad- 
Iras. To that-extent Part 6, Succession 
Act, does not apply to the will and there¬ 
fore no probate has to be taken. Cl. 2, 
S. 57, shows that even in respect of such 
Hindu wills, the provisions of S. 63 
apply showing that in the case of wills 
executed, outside Madras, some provi¬ 
sions of Part 6 do not apply. If the 
contention of Mr. Badhakrishnayya for 
the respondent that probate must be 
taken for the whole of Ex. A-6 is 
correct, sub-Gl. (b) would have been 
worded 

“to all wills and oodicils made outside those 
territories containing any disposition of im¬ 
movable property situated within those limits.” 

The words "so far as" are limiting 
words, cutting down what is inde6niba 
to definite limits. I am 6f opinion that 
in 80 far as the plaintiff has got to 
establish a right to the legacy of 
Rs. 15,000 no probate need be taken of 
Ex. A-6 whether we regard it as a 
separate or independent will or whether 
it be regarded as a codicil supplementary 
to the will Ex. A-5. In either case, to 
the extent that the plaintiff’s right to 
the legacy is sought to be established, 
no probate need be taken of it. From 
the point of view of the executor, what 
is now sought is not to establish any 
right of his but only to fix an obligation 
on him: vide Williams on Executors, 
p. 219. It must be remembered that 
defendant 1 actually entered upon his 
duties as executor, applied for probate 
and got an order in his favour, but for 
some reasons did not actually take out 
a probate. He would now be estopped 
from saying that he is not under any 
obligation as executor: vide Munisuami 


Chetli V, Maruthammal (l) which ap¬ 
plies the principle of Srinivasa Moorlhij 
V. V enkatavarada Aiyangar (2). 

The I 10 XC question is whether the 
plaintiff has any rights over the estate 
of the deceased Appaswami Pillai. On 
this part of the case the contesting de¬ 
fendant is defendant 4. He has got 
a mortgage for 2j lakhs and he claims 
priority in respect of his mortgage over 
the plaintiff’s legacy. It must be ob¬ 
served that the mortgage was, as 
already pointed out, so far as the items 
binding on the estate and amounting to 
Rs. 1,00,615 are concerned, is a mort¬ 
gage properly executed by the executor 
aud binding on the estate and there¬ 
fore binding on the legatees also. The 
question is, whether in respect of the 
other items the mortgagee has got pri¬ 
ority over the plaintiff’s legacy. It is 
true that under S. 307 of the Act an 
executor has power to dispose of the 
property for all purposes binding upon 
the estate and, even where the executor 
deals with the property for purposes 
not strictly binding on the estate the 
alienations such as a sale or mortgage 
cannot be questioned so as to defeat 
the bona fide alienee who had no notice 
of the fact that the executor was using 
his powers for purposes not binding 
upon the estate. This principle has 
been well established and it is clear 
from Lord Thurlow’s oft-quoted dictum: 
vide Williams on Executors, pp. 697 
and 698; but where the alienation is 
made for purposes not binding on the 
estate and the alienee has notice of the 
fact, the principle does not apply: see 
Foot-note N in Williams on Executors 
p. 697 and Bank of Bombay v. Suleman 
Somiji (3). In this last case their 
Lordships of the Privy Council, after 
distinguishing the English oases of 
Graham v. Drummond (4) and Taylor 
V. Hawkins (5), held that an alienee 
with notice of the fact that the exe¬ 
cutor was using it for his own pur¬ 
poses will not be protected. We 
think that that decision applies to the 
present case. The decision in Henson 

(1) (1911] 34 Mad. 211=7 I. 0. 176. 

(3) [1911] 34 Mad. 257=11 1. 0. 447=38 I. A. 
129 (P. 0.). 

(8) [1903] 33 Bom. 1=11. C. 369=35 I. A. 
180 (P. 0.). 

(4) [1896] 1 Oh. 968=65 L. J. Oh. 472=44 
W. R. 596=74 L. T. 417. 

(5) 8 Veg. 209. 
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Jn 77? Cheslor v. Henson (6) does nob 
hch) bho vospondeDt. That decision 
only shows that the purchaser or morb- 
gageo is nob bound to see bo the applica¬ 
tion of the mortgage money and that 
the oxeci'tor need not expressly describe 
hi!•.-elf as executor in the instrument. 
Tliis is perfectly true ; but in this case 
the purpose for which the document 
was executed was partly not for the 
benoSt of the estate, and on the face of 
the document this was known bo the 
mortgagee. I am therefore of opinion 
that the plaintiff is entitled to recover 
the amount of the legacy from the estate 
subject to the mortgage Ex. A.3 to the 
extent of Rs. 1,00.615 and its interest 
and without being subject to the mort¬ 
gage for tho rest of the amount. 

The next question that arises is whe¬ 
ther the plaintiff can recover any 
amount on the promissory note. It is 
said that the promissory note is for an 
immoral consideration. On this point 
I am inclined to agree with the view of 
the trial Judge and nob with the Bombay 
cases such as Hussainali v. Dinbai (7) 
and Kisondas v. Dhondu (8), relied on 
by Mr. Radhakrishnayya. In the Eng- 
lish law past immoral consideration is 
good consideration if the document is 
undei seal but is not good consideration 
if the document is nob under seal not 
because of the immorality, bub because 

in English law past‘consideration is no 

consideration. In Indian law past con¬ 
sideration is good consideration, and as 
theie is nothing immoral in romunera* 
ting a woman who.has rendered services, 
for such pa^t services the consideration 
is good : vide Lahshminarayana Bed- 
diyar v. Subhadri Ammal (9) per Bha- 
shyam Ayyangar, J., with whose judg¬ 
ment I agree. I am unable to agree 
with the judgment of Sundaram Chetti, 
J.» in Gdnapdthy Chetti v, Sundararaja 
Pillai (10). Whether such considera¬ 
tion can act as a motive both for legacy 
and for any number of promises may 
perhaps be doubted; but it is unneces¬ 
sary bo pursue this matter further as I 
am of opinion that in the circumstances 
of this case that the promissory note 
was not i ntended to give an additional 

(6) [1908] 2 Ch. 356=77 L. J. Ch. 598=99 
L* X* 886 

(7) A. I. B. 1924 Bom. 136=86 I. 0. 240. 

(8) [1920] 44 Bom. 642=67 I. 0. 472. 

(9) [1903] 13 M. L. J. 7. 

(10) A. I. R. 1980 Mad. 289=124 I. 0,163, 


snm of Rs. 15,000 besides the sum of 
Rs. 15,000 given by the letter Ex. A-6 
Mr. Varadachariar, the learned advocate 
for the appellant, relied on Horlock v 
Wtggtns, Wiggins v. Horlock (U). In 
that case the first deed was recited in 
the will as the argument of Mr. Stokes 
shows. The facts of the present case 
are different. It looks as if the pro¬ 
missory note was executed by the testa- 
tor with a view to make the executor 
also a consenting party so that he might 
not afterwards throw’ obstacles in the 
way of the legatee. The whole evi¬ 
dence shows that defendant 1 never 
borrowed any money from Aparanji 
Ammal. Para. 3 of the written state¬ 
ment raised the question that the pro- 
naissory note has no consideration and 
issue 2 though it is clumsily framed, 
relates to this point. It cannot be said 
therefore that the question was nob 
raised. The evidence is very clear and 
in the circumstances I think that the 
promissory note was not intended to 
give an additional sum of Es. 15,000. 
It is true that Ss. 177 and 179 do not 
apply to this will bub the principles of 
these sections as embodying the general 
equitable principles may apply : vide 
Hasanally v. Popatlal Parbhudas (12). 
But even if so, we have nothing to do 
with S, 177 in this case, nor can S. 179 
help the appellant for nobody suggests 
that the bequest is adeemed. It is 
contended that the legacy stands. The 
only question is whether the promissory 
note is valid as for another additional 
sum. On the facts we find that it has 
no consideration and from the surround¬ 
ing circumstances we think it refers to 
the same sum as the legacy. So that, 
even if Ss. 177 and 179 are actually 
applicable they do not help the appel¬ 
lant. 

The result is that in modification of 
the decree the plaintiff’s suit so far as 
it relates to the promissory note and 
Appeal No. 125 of 1928 are dismissed as 
Against defendant 4 with bis propor¬ 
tionate costs but the decree as against 
defendant 1 and Official Assignee will 
stand as it has not been appealed 
against. In Appeal No. 66 of 1928 a 
decree will be given as indicated above 
with interest at 6 per cent which is 

(11) [1889] 89 Oh. D. 142=68 L. J. Oh. 46=69 
L. T. 710. 

(12) [1913] 37 Bom. 211=171. 0.17. 
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infceresb provided for in the Act. The 
plaintiff will have proportionate costs 
in the suit and in appeal on the amount 
decreed. 

In A. S. No. 66, there will be a preli¬ 
minary decree for administration on the 
above lines and this Court will as far 
as possible try to satisfy the claim of 
plaintiff out of properties not included 
in the mortgage of defendant 4. 

Cornish, J. —There can, I think, be 
no doubt that the letter, Ex. A-6, is a 
testamentary instrument. It says : 

"My dear Doray, My present state of health 
seems to me uncertain; if I should depart this 
life you will pay to my beloved second wife 
JI. Aparanji Ammal the sum of rupees fifteen 
thousand and you will take the whole of my 
property both moveable and immovable I am 
possessed of." 

The words are informal, but they 
clearly express the writer’s wishes as 
to the disposal of his property on the 
event of his death. It has been con¬ 
tended that as the testator gives the 
whole of his property to defendant 1, 
the “Dcyray" to whom Ex.A-6 is written, 
the direction with regard to the pay¬ 
ment of Ea, 15,000 to Aparanji Ammal 
cannot be read as giving her a legacy. 
But if the testator’s intention was to 
make a bequest to her, as I think it 
was, it cannot signify whether the 
testator instead of giving the bequest 
of Hs. 15,000 directly to Aparanji 
directed the defendant, bis executor, to 
pay this sum to her. The question, 
then, is whether Ex. A-6 is to be re¬ 
garded as a codicil to the earlier will 
Ex. A-5 which the testator made in 
Madras on 11th August 1915, and of 
which defendant 1 was the executor 
and residuary legatee. "Codicir is 
defined by S. 2 (b), Succession Act, as 
meaning 

"an inetrument made in relation to a will and 
explaining, altering or adding to its disposition 
and is considered as forming an additional part 
of the will." 

Ex. A-6 does not in terms refer to the 
will, but is addressed to the person who 
was appointed executor of the will; it 
directs him to pay a legacy which bad 
not been given by the will, and it con¬ 
firms the residuary bequest made to 
him by the will. It revokes nothing in 
the will. The legacy given to M. Sreeni- 
vasa Fillai by the earlier will appears 
to have been adeemed; at all events, 
the properties bequeathed to Sreenivasa 
PilUi no longer formed part of the 
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testator s cstato at fcho timo of bis deatl>.i 
In these circumstances I am of opinion 
that Ex. A G must be regarded as “an 
instrument made iu relation to a will 
and adding to its disposition" and con¬ 
sequently a codicil to the will. It is 
also to be noted that the testator’s sig¬ 
nature to the document is attested by 
two witnesses in conformity with the 
requirements of a valid will governed 
by the Succession Act. 

The codicil was made at Guindy, 
outside the limits of the High Court’s 
original civil jurisdiction, and, in 
addition to the pecuniary legacy given 
to Aparanji it) confirmed by repetition 
the residuary bequest given to defen¬ 
dant 1 by the will comprising immov¬ 
able property within the High Court 
limits. The executor (defendant l) 
applied for probate of the will and 
codicil, and a grant was ordered, but 
DO grant has been issued because the 
executor has not paid the appro¬ 
priate court-fee for the grant. Does 
the failure to produce probate pre¬ 
vent the plaintiff, who derives his 
title to the legacy as administrator of 
Aparanji’s estate, from establishing his 
claim to the legacy ? 

Section 213 fl),Succession Act, of 1925 
says ; 

" No tight as legatee oan be established ia 
any Couit of justice, unless a Court of oompe- 
tent jurisdiction in British India has granted 
probate of the will under which the tight is 
claimed." 

But sub-S. 2 provides : 

" This section shall only apply in the case 
of wills made by any Hindu whore such wills 
are of the class specified in sub’S. (1), S. 57." 

Now, the class of the will specified 
in 8. 57 (1) comprises; (a) all wills and 
codicils made by any Hindu on or 
after 1st September 1870 within the 
local limits of the High Court’s ordi¬ 
nary original civil jurisdiction and (b) 
all such wills and codicils made out¬ 
side those limits " so far as relates to 
immovable property situate within 
those limits. ’’ The classification is 
taken from the Hindu Wills Act 21 of 
1870 now repealed. This Act applied 
to these classes of wills and codicils 
certain sections of the Indian Succes- 
sion Act of 1865 corresponding to the 
sections set out in Sch. 3, Succession 
Act of 1925 which have now been made 
applicable to such wills and codicils. 
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TJio purpose, as explained in the pre* 
amble bo the Hindu Wills Act, was : 

*‘to provide rules for the execution, attesta¬ 
tion, revccatioD, revival, interpretation and 
probate of the wills of Qiadus within the 
torritori. s subject to the Lieutenant-Governor 
of B 'ng il aud iu the towns of Madras and 
Bombay. ” 

By a later amendment of Act 21 of 
1870. S. 187 of the 1865 Act (which cor¬ 
responds with S. 213 (l) of the 1925 Act, 
was made applicable to these classes of 
wills and codicils, S. 187 adopts the 
English rule that the probate is the 
only legal evidence of the will in any 
question respecting a right to property 
under the will, or, as it has been said, 
it is only when the will has been proved 
that the Court has the legal optics 
through which to look at it: Johnson v, 
Wamick (13). As a general rule, no 
doubt, if probate of a will is necessary, 
any codicil must be included in the 
probate because the codicil is part of 
the will. But it is obvious from the 
classiheatinn of wills and codicils in 
S. 57 (1), Cls. (a) and (b), that a will and 
a codicil may have to be treated as 
separate instruments for the purpose of 
the application of S. 213 (L) and 

the other relevant sections of the 
Succession Act. A will or a codicil 
made within the prescribed limits comes 
within Cl, (a) and is governed by 
the applied sections of the Succession 
Act hut a will or a codicil made out¬ 
side the prescribed limits comes within 
Cl. (b) and is governed by those sec¬ 
tions “ so far as , relates to immovable 
property situate within those limits. " 
The plain meaning of these words is 
that in respect of a will or of a codicil 
coming within Cl. (’■), S. 213 (l) applies 
only to the extent of the will or codi¬ 
cil disposing of immovable property 
within the prescribed limits, but does 
not otherwise apply to the instrument. 
There is nothing very strange in such 
an exception being made when it is 
remembered that in England formerly 
the Court of probate had no jurisdiction 
to authenticate a will so far as it re¬ 
lated to real estate and that the pro¬ 
bate was no evidence at all of the vali- 
- dity or contents of a will as to such pro¬ 
perty: see Williams on Executors Vol. 1, 
p. 440 (Bdn. lO) and Burn's Ecijles'a^ti. 
cal Laws. Vol. 4, pp. 332,315. Upon 

this consbruotioD, pmbabe of wdl or of 
(18J [1864] 17 0. B. 616=2 j L. J. 0. P. 102. 
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a codicil within the category of S. 57(1) 
Cl. (b), Succession Act is not required 
as evidence of the will or codicil so far 
as any right to moveable property is 
concerned. It follows that the plain¬ 
tiff’s claim to the pecuniary legacy 
nnder the codicil was mamtaiaable 
without probate. 

The next question is whether the 
plaintiff can claim, in addition to the 
legacy, a sum of Rs. 15,000 due under 
a promissory note jointly executed in 
favour of Aparanji by the testator and 
the executor. The date of the codicil 
is 19sh October 1920, and the date of 
the pronote is the 22ad October 1920. 
The two instruments are therefore 
practically contemporaneous. Befer- 
enoe has been made to Borlock v, Wig¬ 
gins (U) where a husband by a separa¬ 
tion deed dated 7bh September cov¬ 
enanted that his executors and adminis¬ 
trators should on his decease, pay to 
his wife £100 if she survived him and 
by his will executed on the 9th Sep¬ 
tember be gave his wife £100 after pay¬ 
ment of all bis just debts. In holding 
that there was no presumption that 
one gift was intended to be in satisfac¬ 
tion of the other Cotton, L. J. said : 

“ Iq rry opioion no enoh presamption atlaea 
in this case. The direotioa to pay the legacy 
is given after payment of all the testator’s 
just debts, and the instrument oreatiag an 
obligation to pay the £100 which would be a 
debt, is BO nearly oouneoted in point of time 
with tbe execution of the will that they moat 
be treated as oontemporaneoas. I do not saj 
that in no case can a presamption of satisfao* 
tion arise where the dooumeats ate conteza* 
poraneous. ** 

And Bowen, L. J. said i 

“ Then, again the two documents as re¬ 
garded the testator’s mind were oontem* 
poraneous, whioh is a oiroumstanoe to be 
considered, for the presumption arises not on 
tbe will but on the oiroumstanoes of tbe 
ease. ” 

Looking at the circumstances in 
which the . pronote was executed and 
particularly to the fact that the notfl 
was executed by the testator and bi9 
executor, the latter being under no 
obligation of any sort of Aparanji when 
he executed the note, it seems to in® 
that the proper inference is that the 
note was intended to be no more than 
an additional security fro Aparanji fw 
the payment of the legacy, 
testator did not intend her to have bo 
the legacy and the amount covered 7 
the pronote. In this view it become® 
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unnecessary to consider the question 
whether the note is supported by 
consideration. The result is the same 
as that arrived at by the learned trial 
Judge except that the plaintiff is en¬ 
titled to the balance of Es. 15,000 as 
legacy and not as payable under the 
pronote. The rate of interoFt payable 
on a legacy when the testator is a 
Hindu is fixed by S. 353, Succession 
Act, at 6 per cent and under S. 351 
interest begins to run from the expira¬ 
tion of one year from the testator’s 
death. I agree, for the reasons given 
by my learned brother that the mort¬ 
gage in favour of defendant 4, to the 
extent to which it was raised for pay¬ 
ing off the testator’s liabilities has 
priority over payment of the legacy, 
but that the legacy has priority over 
the mortgage to the extent of the 
amount borrowed by defendant 1 for 
the satisfaction of bis present debts. 

p.R.s./r.m. Order accordingly. 

A. I. R. 1930 Madras 963 
Eamrsam, J. 
on difference between 

Anantakrishna Ayyar and Curgen- 

VBN, JJ. 

Gunepally Thammayya and others — 
Defendants—Appellants. 

V. 

Sri Eajak Tyadapusapati Kkandendu 
Dora and another —Plaintiffs—Respon¬ 
dents. 

Second Appeals Nos. 2107 and 2118 
of 1927, Decided on 17th March 1930, 
from decrees of Agent to Govr., Vizaga- 
patam, in Appeal Suits Nos. 8 to 19 
of 1926. 

(a) Vizagapatam Agency Rules, Rr. 2 to 
56—Heading Civil Justice " is used as op¬ 
posed to Criminal—Rr. 2 to 56 apply to per¬ 
sona exerciaing powers of revenue Courts. 

The heading “ Oivil Jaibioe ” on rules (rcm 
R. 2 onwards is used as opposed to Criminal 
justioe only. 

Therefore, Rr. 2 to 5S apply to the Agents 
and Agenoy Divisional Officers exercising the 
power of revenue Court, i. e., these rules apply 
to revenue Coarts. [P 967 0 i, 2] 

(b) Interpretation of Statutes—Later sta¬ 
tute generally repeals earlier but not so if 
earlier statute is special Act—When each 
statute is special in some particular tense 
earlier statutes should not be held to have 
been repealed unless it is absolutely clear 
that operation of first Act bas lobe cur¬ 
tailed by subsequent Act — Speciality in 
respect of locality has greater importance 
than in respect of subject-matters. 

The later statute repeals the earlier if both 


are equally gonoral, but if fcbe later Act is a 
genera) Act, hut the earlier Act is a speoiai Act, 
the earlier Aot is geuerally net repealed by 
the later Act. When there is a confiiot be- 
twepu two spi'oial Acts, each of which may be 
described as special ill some particular sense, 
the Court should lean against the repeal of the 
earlier Act by implication aud unless it is ab¬ 
solutely clear that the operation of the first 
Act has to bo curtailed by the later Act, the 
previous Act should bo held to continue in 
force even though the later Act may be regar¬ 
ded as speoiai in some cth‘‘i sense. Speciality 
in respect of locality is given greater impor¬ 
tance rather than speciality in respect of sub¬ 
ject matter, otherwise it would be impossible 
to compare the degree of speciality ; 15 B.h.R. 
GO N. and Seward v. Vera Cm;, 10 A. C. 59 
and Qlher English Cases referred. [P 9GS C 2] 

(c) Madras Estates Land Act, S. 191 —Pro¬ 
vision in S. 191 is general provision and 
not special. 

Though the Estates Land Act may bs re¬ 
garded as a speoiai Act from one point of view 
(as relating to relationship between landlords 
and tenants), the provision in S. 191 providing 
30 days for Grst appeals is really a very gene¬ 
ral provision and not in the nature of a spe¬ 
cial provision- CP 970 0 1] 

(d) Scheduled Districts Act (14 of 1874), 
S. 6—Restriction in S. 6 applies to area, 

The word “•restriction “ in 3. 6 is necessary 
to cover the case of an area and restriction in 
S. 6 applies to area. [P 971 C 1, 2] 

(e) Vizagapatam Agency Rules, R. 56— 
R. 56 is not ultra vires as it does not res¬ 
trict ihe operation but only modifies—Mad¬ 
ras Estates Land Act, S. 91—Sebeduled Dis¬ 
trict Act (14 of 1874), Ss. 5-A and 6. 

Rule 56 of the Vizigapatam Agency Rules, 
as it ohangos the period of limitation under 
3. 191, Madras Estates Land Aot, is a provision 
Bubstitutiog one period, namely six weeks, 
(which was thought to be more proper) for 
another, and is therefore a modifioation. 

Rule 56 thenfore is not ultra vires not be¬ 
ing a rule restricting the operation of S. 191, 
Madras Estates Land Aot, but only modifying 
it. [P 966 0 2] 

Per Curgenven, J. (contra)—R. 56 of the 
Vizagapatam Agency Rules offends against the 
provisions of S. 191, Madras Estates Land Aot, 
and if deemed to prevail upon it restricts the 
operation of the Aot and is therefore ultra 
vires. CP 966 0 2] 

V. Govindarajachari^ior Appellants. 

Y. Suryanarayana’~~toT Respondents. 

Anantakrishna Ayyar, J. — The 
Zamindar of Paebipenta filed a batch of 
suits in the Court of the Special Assis¬ 
tant agent at Eorapnt under S. 77, 
Madras Estates Land Aot, against the de¬ 
fendants therein, who are ryots of Snnki 
village, to recover rent due for faslis 
1332 to 133 i. The defendants denied 
the plaintiff’s right to rent, and alleged 
that there was no relation of landlord 
and tenant existing between the parties, 
that the lands belonged to some 
mokbasadars of Snnki to whom they 
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ijavo been paying rent. They further 
pleaclo'J that the suit kadapa was nob 
valid and binding on the defendants. 
Tiio trial Cuurb found against the con- 
teubions of the defendants and decreed 
tho 5uit3 in plaintiff’s favour. The de- 
fciulants preferred appeals to the Court 
of tlie Agent to the Governor, Vizaga- 
pabatn. The learned Agent to the 
Governor, Yizagapatam, dismissed the 
appeals on the preliminary ground that 
the appeals were filed after the expiry 
of 30 days prescribed by S. 191, Madras 
Estates Land Act. He held that the 
time allowed for preferring an appeal 
under the Estates Land Act was 30 
days, and not six weeks as provided for 
by Pi, 56, Yizagapatam Agency Rules. 
The defendants have preferred these 
second appeals. 

The learned advocate for the appel- 
lanbs argued that the special period of 
limitation prescribed by the Agency 
Rules, which are in force in the Sche¬ 
duled Districts, governs the case, and 
not the general period of limitation 
prescribed by S. 191, Estates Land Act, 
which he submitted, is the general law 
regulating the relationship between the 
landlord and tenant in the Presidency. 
He submitted that regard should be had 
to the well-known maxim of law that 
the general law must give way to the 
special law applicable, and he conten¬ 
ded that having regard to the local con- 
ditions (of which difficulty of communi¬ 
cation is one), the Agency Rules have 
prescribed a special period of limitation 
for appeals to be preferred in the 
Agency Tracts to the Government Agent. 
The learned advocates are agreed that 
if the period of limitation applicable to 
those appeals be six weeks, then the 
appeals were not barred by limitation, 
but that if the period of limitation be 

only 30 days, then the appeals were 
barred. 

During the argument, the learned 
advocate for the respondent contended 
that under S. 6, Scheduled Districts Act 
(14 of 1874), the Local Government may 
from time to time regulate the proce- 
dure of the officers appointed under the 
Act to administer civil and criminal 
justice, etc,, 

" but not 80 as to restrict the operation of any 
enactment for the time being in force in any 
of the said distriots," 

He argued that R. 56, Yizagapatam 


Agency Rules, prescribing six weeks 
for appeals, if taken to be applicable to 
appeals, under the Estates Land Act, 
would restrict the operation of the 
Estates Land Act which is in force in 
the Scheduled Districts, and as such, 
would be ultra vires. 

I am unable to agree with that eon- 
tention. The Local Government has 
got power under Act 14 of 1874 to re- 
gulata “ the procedure " of the officers 
appointed under that Act: Statute of 
Limitation is part of law of “proce- 
dure.” This proposition was, in -fact, 
not contested before us, and it is only 
necessary to quote the following pas- 
sage from the judgment of the Privy 
Council in the case reported in Buck- 
mabaye v. Lalluhay Mottichand- (1) at 
p. 265. The Privy Council observed ; 

1q truth, it has become almost aa axiom 
in jurisprudence, that a law of prescription, 
or law of limitation, which is meant bj that 
denomination, is a law relating to prcoeduta 
having reference only to the lex fori.” 

Therefore, the Local Government has 
got power to provide periods of limita¬ 
tion applicable to various proceedings 
before such officers, The real question, 
therefore, is whether R. 56, Vizaga- 
patam Agency Rules, “ restricts the 
operation ” of the Madras Estates Land 
Act. As far as I could see, the “ opera¬ 
tion " of the Act could be restricted 
either with reference to particular 
classes of people, or with reference to 
any local area, or with reference to 
the time from which the Act is to 
have operation. If the rale in question 
does not restrict the operation of the 
Act in any of those, or similar, respects, 

I think it should be taken that the rule 
does not “restrict the operation" of any 
enactment, within the meaning of S. 6 
of the Act. It may, of coarse, be said 
that any rule in any way (to however 
slight a degree) varying the substantial 
or the adjectival law contained in the 
Estates Land Act “restrict" the Act, in 
one sense ; but I do not think that that 
is the meaning to be attached to the 
expression “restrict the operation of any 
enactment" occurring in the section. 

The learned advocates who argped 
the case were able to trace a similar 
rule, prescribing six weeks for appeal 
from the year 1840 ; it is well knovfn 
that even now as regards faoilities.oj 

( 1 ) [1854] 5 M. I. A. 234=8 Moore P. 0.4=1 

Sar. 433 (P.O.). 
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communioation, people in the Agency 
Tracts work under a very great disad¬ 
vantage when compared with the people 
of other parts of the Presidency in gene¬ 
ral. One can therefore well understand 
why a comparatively long period of six 
weeks was fixed, as the period of filing 
appeals by R. 56, though in the other 
parts of the Presidency the period for 
preferring appeals has been for many 
years only 30 days, and is so even at 
present. 

On the whole I have come to the 
conclusion that the rule in question is 
■not ultra vires. 

As regards the further question, I 
■have no doubt that the Estates Land 
Act which applies to the whole of the 
Presidency should, in this respect, when 
considered in connexion with the 
Agency Rules, be taken as a general law, 
whereas the Agency Rules should be 
taken as a special law, applicable to the 
Agency Tracts. The Agency Rules have 
been framed to provide for the excep¬ 
tional circumstances existing in that 
part of the Presidency. If the rules be 
nob ultra vires, I think it is clear from 
them that the legislature considered the 
special case of the Agency Tracts, and 
provided a special period of limitation 
in respect of appeals to be presented to 
the Agent to the Governor. The maxim 
that the special rule must be applied in 
preference bo the general rule should, in 
my opinion, govern the present case. 
Various passages from Maxwell on In¬ 
terpretation of Statutes,” Beal on “Car- 
dinal Rules of Legal Interpretation” 
and Craies on "Statute Law” were 
quoted before us. I do not think it 
necessary to refer to them in detail. At 
page 470 of Beal’s book, the rule is con¬ 
sidered with reference to "prior general 
and subsequent special statutes.” It is 
there stated 

" where there ate provisioos ia a special 
statute which are clearly inooneistent with 
the provisions of a prior general statute, the 
provisions of the general statute must yield 
to those of the special statute. If the special 
statute gives in itself a complete rule on the 
subject, the expression of that rule will un¬ 
doubtedly amount to an ezoeption of the 
subject matter of the rule out of the general 
Aob.” 

Various authorities are quoted in 
flupporb of the proposition, at pages 470 
«nd 471. 

As in my opinion Agency Rule 56 is not 
ultra vires, 1 would allow these appeals 


reverse the decrees of the appellate 
Court and remand the appeals to the 
lower appellate Court for fresh disposal 
according to law. Costs here and in 
the lower appellate Court will abide 
the result. Court-fee paid on the second 
appeal memorandum will be refunded 
to the appellants. 

Curgenven, J.—I regret that I find 
myself in disagreement with my 
learned brother as to the meaning to be 
attached to the words ‘ so as to restrict 
the operation of any enactment” occur¬ 
ring in Cl. (b), S. 6 of the Schedule Dis¬ 
trict Act. 

Section 5 empowers the Local Govern¬ 
ment to extend to any of the Scheduled 
Districts, or any part of any such dis¬ 
trict, any enactment which is in force 
in any part of British India, at the 
date of such extension. S. 5-A provides 
that, in so extending an enactment to a 
Scheduled District or part thereof, the 
Local Government may declare the ope¬ 
ration of the enactment to be "subject 
to such restrictions and modifications” 
as it thinks fit. 

In construing the words "restrict the 
operation” in S. 6 we may I think consi¬ 
der what meaning should be attached 
to the grammatical variant of the 
same phrase occurring in the next 
preceding section, "the operation to be 
subject to such restrictions.” Does it 
mean, or mean only, that the Local 
Government may restrict the operation 
of the enactment as a whole to a parti¬ 
cular area, or a particular class or a 
particular time ? Clearly not to a 
particular area, because the section 
elsewhere provides for this by permit¬ 
ting the enactment to be extended to a 
Scheduled District "or part thereof.” 
The extension of an enactment to a 
particular class, where, but for such a 
restriction, it would apply more gene¬ 
rally, would be so rarely called for that 
I cannot believe that the legislature 
bad in view any such object in drafting 
the section ; nor do I think, if the Act 
intended to confer upon the Local 
Government power to withdraw an 
enactment once extended, it would not 
have conferred it in more express terms. 
Let us then see what powers it was 
clearly expedient to give to the Local 
Government in extending an enactment 
to an area hitherto not 
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“ brought within.the operation of the 

general Acts and the jurisdiction of the 
ordinary Courts of judicature.” 

Among those powers it was surely ad- 
visablo to include; (a) a power to exelude 
certain provisions of the enactment; and 
(1) a power to substitute for any provi¬ 
sion a [)rovi3ioa deemed more appro¬ 
priate to the circumstances prevailing 
in the area. It appears to me that 
these two classes of powers are intended 
to be conferred when it is said that the 

“ Local Govarnment may declare the operation 
of the enactment to bo subject to such restric¬ 
tions and modifications as that Government 
thinks fit.” 

Deny to the word '‘restrictions” the 
moaning I seek to attach to it and it 
becomes very doubtful whether the 
Local Government by force merely of 
the word "modifications” would be com¬ 
petent to omit without replacement any 
provision of an enactment which it was 
extending. 

Turning now to the meaning of the 
same phrase in S. 6, we must I think 
endeavour to give it a construction if 
possible in keeping with the circum¬ 
stances likely to arise and therefore in 
contemplation when the section was 
framed. Of the two meanings which the 
phrase may bear should we choose that 
which would proivde that by a regu¬ 
lation of procedure the Local Govern¬ 
ment may not withdraw the operation 
of the enactment from any area or class, 
or limit it to any period ; or should we 
adopt the alternative construction which 
forbids the Government to override a 
statutory provision by prescribing a 
rule of procedure ? I cannot myself 
easily conceive of any circumstances in 
which a Local Government might be 
tempted to secure a result of the former 
sort by a regulation of procedure, nor 
do I think that any such misuse of rule¬ 
making power can have been in con¬ 
templation when the section was framed. 
On the other hand, in arranging to pro¬ 
vide the Scheduled Districts with a 
body of. law and of rules having the 
force of law, and, for the latter part of • 
that purpose, in investing the Local 
Government with power to make rules, 
one would expect to find included in the 
enabling Act an interdiction against any 
rule that would confiict with the terms 
of, and thereby restrict the operation 
of, any enactment. 


In the present case the conflict has 
arisen with regard to two rules of limi¬ 
tation : one laid down by statute, the 
other prescribed by role. Something 
has been said before us as to the supo- 
rior appropriateness of the period fixed 
by the latter means to the special condi¬ 
tions of the Agency Tracts ; but the ans¬ 
wer may perhaps be that it was open to 
the Local Government by virtue of S. 6- 
A to exclude statutory provisions relat- 
ing to limitation if it wished to apply a 
six weeks’ rule to all cases. 

My view accordingly is that the rule 
of limitation contained in R. 56 of the 
Agency Rules would, if applied to the 
appeals before us, offend against the 
terms of S. 191, Madras Estates Land 
Act, and, if deemed to prevail over that 
section, would pro tauto "restriot the 
operation of the Act." It is therefore 
ultra vires. 1 would therefore confirm 
the decrees of the lower appellate Court 
and dismiss the second appeals with 
costs. 

Result.—As we are divided in opin¬ 
ion as to th^ decision to be given on.the 
question 

“wbother the period of limitation applloabla 
to appeaU preferred to the Agent to the Gover¬ 
nor of Viz»gapatam from decrees passed by 
Special Assistant Agent (Vizagapatam Agenoy) 
in suits for rent instituted under S. 77, Estates 
Land Act, is six weeks as provided for by B. 

56, Vizagapatam Agency Rules, or SO days as 
provided for by 8. 191, Madras Estates Land 
Act,” 

the matter will be placed before the 
learned Chief Justice so that the case 
may be heard by one or more of the 
other Judges of this Court as his Lord- 
ship may direct. 

(The case was then put up before a 
third Judge vvho gave the followiod 
judgment). 

Ramesam, J.^These second appesl^ 
have been referred to me by my 
the Chief Justice on account of differ¬ 
ence of opinion between my brothers 
Anantakrisbna Ayyar' and Cnrgenven, 
JJ., who first heard them. They are 
filed under the Agency Rules applying 
the Scheduled Districts. 

The Zamindar of Paohipenta filed suits 
for rents, under S. 77, Madras Eatatea 
Land Act, against his ryots and tb^ 
were decreed by the Assistant Agent- ' 
The ryots filed appeals to the Agent to i 
the Governor at Vizagapatam. These 1 
appeals were filed more than 30 days i 
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but within six weeks after the decrees. 
The time prescribed for appealing 
against a decree for rent to the District 
Collector is 30 days under S. 191, Mad¬ 
ras Estates Land Act, and six weeks 
under R. 66 of the Agency Rules. The 
Collector dismissed the appeals on the 
ground that they were barred by limi¬ 
tation applying S. 191, Madras Estates 
Land Act. The ryots -filed these second 
appeals against those decrees. The 
question is, which rule ought to be ap¬ 
plied. 

The first point argued by the learned 
advocate for the respondent is that R. 
56 of the Agency Rules does not apply at 
all to appeals under the Estates Land 
Act, and only S. 191 of the Act applies, 
and there is no question of confiiot bet¬ 
ween the two sections. This argument 
does not seem to have been addressed 
before the learned Judges, or at any rate, 
if it was, they apparently have not ag¬ 
reed with this contention. The conten¬ 
tion is based on the fact that R. I de¬ 
fines the power of the agents and Assis¬ 
tant Agents followed by the heading 
“Civil Justice,” which is the heading of 
the rules from R. 2 onwards.^^ The 
learned advocate contends that “Civil 
Justice” excludes judicial matters in 
revenue Courts, that is, he takes the 
words “Civil Justice" in a narrow sense, 
namely administration of justice before 
ordinary civil Courts of the land, such 
as the District Munsif, Subordinate 
Judge, District Judge and the High 
Court and Courts corresponding to them. 
But of course, the word civil” has two 
senses, the narrow sense contended for 
by the advocate and a large sense, that 
is, as opposed to criminal only. 

In the Agency Rules of 1860 which 
were superseded by the present Agency 
Rules which were passed in 1934, the 
first six rules related to criminal justice 
and from R. 7 onwards they related to 
civil justice including revenue'Courts : 
vide R. 10. When the Criminal Pro¬ 
cedure Code of 1862 was passed the first 
six rales were repealed as the Cede ap¬ 
plied to the agency tracts. But the rules 
from R. 7 onwards remained in force up 
to 1924 when they were superseded by 
the present rule ; and a pernsal of the 
present rules shows that they are based 
on the former rules from B. 7 onwards, 
This comparison leads one to the view 
that the heading “Civil Justice” is used 
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in the larger sense. But the same con¬ 
clusion can be reached without an exa¬ 
mination of the former Agency Rules. 
R. 1, 8ub-Cl. (2) says that the Agent to 
the Governor will have the same powers 
as are vested in the Districts and re¬ 
venue Courts in the ordinary districts 
and the Agency Divisional Ofticerg will 
have the same powers as the Subordi¬ 
nate and revenue Courts, for the trial 
and determination of suits. -That means 
that for revenue suits also, the Agents 
and the Agency Divisional Officers were 
constituted Courts under whatever en¬ 
actment the revenue litigation may 
arise. This paragraph is not confined to 
the Estates Land Act. Then the sec¬ 
tion says that these powers are vested : 
"Bcbject to the modifications contained in those 
rales," 

that is, the powers conferred upon the 
District, Subordinate and revenue 
Courts under the enactment under which 
the litigation may arise are conferred 
upon the Agents and Agency Divisional 
Officers, but subject to the modifications 
contained in the Agency Rules, that is, 
rules from R. 2 onwards to the end. By 
the express language of these rules 
therefore Rr. 2 to 56 apply to the agents 
and Agency Divisional Officers exercis- 
ing the powers of revenue Courts. Whe¬ 
ther tnis provision is valid or is ultra 
vires is of course another matter. But 
on the face of the rules, R. 56 applies to 
the revenue Courts. * 

The next question is whether R. 56 
prevails over or otherwise stands in the 
place of S. 191, Estates Land Act ; and 
this question was considered by the 
learned Judges who first heard the 
second appeals from the point of view 
whether the rule is ultra vires. Before 
I address myself to this point of view, I 
wish bo approach the question from an¬ 
other poiut of view, namely, that per¬ 
haps such a question, viz. whether R. 56 
is ultra vires does not arise at all. For 
this purpose I proceed to refer to the 
old Agency Rules which were passed in 
1860. In 1898 there was a notification 
of the Government extending the Bent 
Recovery Act (the Act repealed by the 
Madras Estates Land Act) to the Agency 
tracts. But under that Act there were 
DO suits for rent but suits to cancel dis¬ 
traints lay before a Collector and ap¬ 
peals against the decrees of the Collec¬ 
tor lay to the District Collector, in lieu 
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of v.horji v;o have Rofc the Agent to the 
Govornor io t!io Agency Tracts. The 
-[uestioi: might have arisen whether the 
timo for the appeal is the 30 days pro¬ 
vided in the Rent Recovery Act or the 
six weeks provided by the then Agency 
Rules. I am not aware of any case in 
which tlio point has actually arisen and 
to discuss it now ig unnecessary. Mat- 
ters continued like this up bo 1903 when 
tho Rent Recovery Act was repealed and 
the .1‘jstates Land Act w’as passed, and it 
applied also to the Agency tracts. S. 20S 
of that Act contains a provision some¬ 
what similar to R. 1, sub-Cl. (2) of the 
present Agency Rules, that is, the Agent 
would be tho district Collector or the 
District -Judge and the Agency Divi¬ 
sional OiBcer would be the Collector for 
tho purpose of the Estates Land Act. 
J nder R. 16 of the old Agency Rules, 
the time allowed for an appeal to the 
Agent was six weeks. I now proceed to 
discuss the ’question whether in 1908 
when the Estates Land Act was passed, 
S. 191, Estates Land Act, superseded R. 
16 of the old Agency Rules for the pur-^ 
pose of appeals to the Agent under that 
Act or whether R. 16 continued to be in 
force unaffected by S. 191. 

At first sight it may appear as if it is 
the same question as to the question 
whether R. 56 of the present Agency 
Rules should prevail over S. 191, Estates 
Land Act. But it is not the same ques- 
tion. In 1908, when the Estates Land 
Act was passed, it came after the Agency 
Rules. In 1924, when the new Agency 
Rules were made, they came after the 
Estates Land Act, and from the point of 
view of the question whether the Agency 
Rules .are ultra vires this makes a 
considerable difference. So it is not the 
same question ; and as, if it can bo 
answered in a particular way with 
reference to the old Agency Rules, the 
other question does nob arise at all, I 
proceed to discuss it. 

Both R. 16 and S. 191 have got statu¬ 
tory force. One is an actual section of 
an Act and the other is a rule passed 
under statutory powers. The general 
rule is the later statute repeals the 
earlier statute if both are equally 
general. But this rule is subject to an 
exception that, if the later Act is a 
general Act, but the earlier Act is a 
special Act, the earlier Act is generally 
not repealed by the later Act : vide 
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Craies on statute Law, p. 316, citiur 
Scmrdv Vera Cruz ( 1 ). In the present, 
ease, undoubtedly from one point of 
view, the Agency Rules are special and 
t the Estates Land Act is general. The 
Agency Rules apply only to a small 
area, Ganjam, Vizagapatam and Goda- 
veri, i.e.,-th6y are similar to a Local 
Act, whereas the Estates Land Act ap- 
plies to the whole.Presidency. But it is 
suggested by the learned Advocate for 
the respondent that the Estates Land 
Act IS special and the Agency Rules are 
general from another point of view, that 
13, the Estates Land Act relates bo the 
relationship between the landlords and 
the tenants, but the Agency Rules do nob 
relate to any particular class of suits, 
but generally to all suits within the 
Agency Tracts of whatever natnra fchay 
may be. In this sense, no doubt, the 
Agency Rules are general and the 
Estates Land Act is special. But in this 
sense, unless all tho statute law of a 
country is contained only in one Code, 
most Acts are special even if they refer 
to a very large area ; for instance, the 
Contract Act, the Speoifie Relief Act and 
the Transfer of Property Act, though 
they apply to the whole of India, are 
all special Acts because they relate only 
to certain branches of the law of tho 
country. 

The question then arises, when 
there is a confiict between two such 
special Acts each of which may be des* 
cribed as special in some particular 
sense, how far the later Aot should 
prevail over the earlier Aot. In snob 
cases, it would seem that the rule is that 
the Court should lean against repeal ol 
the earlier Act byl implication and, 
unless it is absolutely clear that the 
operation of the first Aot has to be cur¬ 
tailed by the later Act, the previous Aot 
should be held to oontinue in force, even 
though the later Act may be regarded 
as special iu some other sense. IUqS’ 
trations of this are afforded by the doci* 
sions cited by the learned advocate for 
the respondent. For instance, in Seward 
v. Vera Crus (2), first we had Lord 
Campbell’s Act relating to claims for ^ 
damages for loss of life by reason of a 
tort, and later on the Admiralty Court 
Act of 1861 was passed givi ng jurisdi^ 

(2) [1885] 10 A. 0. 69=83 W. B. 

L. T. 474=64 L. J. P. 9=5 A. S. P. 0. 

386=49 J. P. 324, 


1930 


Thammayya V. Rajah Tyadapusapati (Ramesam, J,) Madras 969 


tion over any claim for damages done 
by any ship. In this case it may be said 
that each Act is a special Act from one 
point of view, but general from the other 
point of view. It was held that the 
jurisdiction under Lord Campboll’s Act 
was not affected and the Admiralty 
Court Act had no jurisdiction under the 
second Act. At p. 68 Lord Selborne 
says : 

"Now if anything ba certain it is this ; that 
whofo there are general words in a later Act 
capable of reasonable and sensible application 
without extending them to subjects specially 
dealt with by earlier legislation, you are not 
to hold that earlier and special legislation 
indirectly repealed, altorod, or derogatod from 
merely by force of such general words, without 
any indication of a particular intention to 
do so.” 

And he refers to the case of Hatvkins 
V. Gatherci^le (3). I may observe that he 
starts by saying : “Where there are 
.general words in a later Act.” He does 
Inot refer to ths nature of the later Act, 
general or special. As I will presently 
show, though the Estates Land Act 
may be regarded as a special Act from 
one point of view, the provision in S. 191 
providing thirty days for first appeals is 
really a vary general provision and not 
in the nature of a special provision. In 
KtUner^v. Phillips a), -we had the 
City of London Court Act giving juris¬ 
diction over defendants who had em¬ 
ployment within the city, though they 
did not dwell er carry on business there; 
and then came the County Courts Act, 
1888. It was held that the first Act 
was unaffected by the second one. In 
In re Smith’s Estate Clements v. Ward 

(5), an earlier Act 43, Geo. 3, giving 
power to all persons to settle or devise 
lands or goods for any church, provided 
it was three mouths before death, was 
held nob to be affected by the Marriel 
Women's Property Act, 1882, which gave 
absolute power to married women to 
dispose of property by will. Here the 
later Act is a special Act in the sense 
that it applied to married women and 
not to all persons, but the first Act is 
speoiat in the sense that it dealt with 
property given to church, whereas the 

(3H1855] 6 D. C. G. M. & G. 1=3 E. Q. R. 
348=8 W. R. 194=2i L. J. Oh. 332=1 
Jar (d. fl.) 461. 

(4) [1891] 2 Q. B, D. 267=64 L. T. 628=56 
J. P. 54=39 W. R. 526=60 L. J. Q. B. 
505. 

5) [1887] 86 Cb. D. 589=56 L. T, 850=51 
J. P. 692=35 W.R. 614=56 L. J. Oh. 726. 
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Married Women’s Property Act dealt 
with all kinds of settlements and devises. 
The general principle of a special Act nob 
being repealed by a later Act was re- 
cognized by the Privy Council in a case 
from India in Unnoda Persaud v. Kristo 
Cooniar (6). There their Lordships held 
that the rule of limitation under the 
Bengal Tenancy Act 10 of 1859, was 
not affected by the rule of limitation in 
Act 14 of 1359 which is a general limi¬ 
tation Act. Now iu that case, the first 
Act of course was a special Act as it 
related bo the relation between the 
landholders and tenants in the Bengal 
Presidency but from another point of 
view it may be said that the second Act 
is also a special Act because it relates 
only to one particular question of pro¬ 
cedure, viz. limitation of action and 
does not deal with any substantial 
rights whereas the earlier Bengal Ten¬ 
ancy Act deals not only with a question 
of procedure but with questions of sub¬ 
stantial rights also relating to landlords 
and tenants. Bub from the point of 
view of the area to which the Act 
applied, undoubtedly the first was 
special and the second was not. Their 
Lordships after relying on the general 
rule as laid down in Fitzgerald v. 
Champnegs (7), refer with approval bo 
the Full Bench decision in Poulson v. 
Madhnsudan Pai Choudhurn (0). In 
that case the learned Judges laid stress 
on the fact that the earlier Act was an 
Act applying bo a smaller area and the 
later Act applied to a larger area. In 
Thorpe v. Adams (9) Willes, J. said : 

** The good aenss cf the law as laid down 
by my Lord is quite obvious because, if a bill 
had been brought into Parliament to rapoftl 
the local Act, it never would have been allowed 
to pass into a law etc. . . . Whore as, a gen¬ 
eral provision in a public Act is discussed 
with reference to general policy.” 

Thus it looks as if speciality in res¬ 
pect of locality is given greater import-j 
anue rather than speciality in respect! 
of the subject-matter, otherwise it wouldi 
be impossible to compare the degree of| 
speciality. Khan Gul v. Lakka Singh 
(10) discu sses a_qu03tion of conflict 

(6) 15 B. L. RV 60n=l9 W. R, 5 (p."d.T 

(7) [1861] 80 L. J. Oh. 777=9 W. R. 850=5 
L. T. 233=7 Jor. fn. s.) 1006. 

(8) B. L. R. Sup. Vol. 101=2 W. R. 21 

S ) 

(9) [1871] 6 0. P. 125=40 L. J. M. C, 62=19 

W. R. 352=23 L. T. 810. 

'(10) A. I. R. 1928 Lab. 609=111 I. 0. 175=9 
Lab. 701 (F. B.). 
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befcween the Contract Act and the Evi¬ 
dence Act with reference to applying 
the rule of estoppel against a minor 
and it was said that that construction 
which avoids repugnancy and if possi¬ 
ble gives effect to both enactments 
should be adopted. It seems to me 
therefore that S. 191, Estates Land Act, 
unless it expressly says so, ought not 
to be held to have affected R. 16 of the 
old Agency Rules. The same matter 
may also be put in another way. The 
30 days rule of limitation in S. 191 is 
not a special provision. It is really a 
general provision. That is the rule 
under the Limitation Act for all first 
appeals, and the whole of the Limita¬ 
tion Act was adopted in the Estates 
Land Act except a few sections with 
which we are not concerned: vide 
S. 211. 

Cl. (2), S. 211 brought in the whole 
part of the Limitation Act relat¬ 
ing to appeals. So it looks as if the 
Estates Land Act has adopted whole¬ 
sale the general provisions of the Limi¬ 
tation Act. But because the article 
relating to appeals apply only to ap- 
peals under the Civil Procedure Code 
and therefore these articles in terms 
will not apply to some appeals under 
the Estates Land Act because there is 
a change of Courts, it enacted S. 191 
so as to make the 30 days rule appli¬ 
cable also to appeals from Collectors to 
District Collectors as well as to Dis¬ 
trict Judges. So that we have a very 
general provision simply adopted and 
repeated for the purpose of the Estates 
Land Act and not a special provision 
modifying a general provision being 
specially adopted in a special law. So 
that even if the Estates Land Act is 
regarded as a special law, what we 
have is the general provision for first 
appeals adopted and repeated in it and 
not specially modified for its purposes. 
So that when we look at the specific 
provision now under discussion the 


weeks was the period for first appeals 
to the Agent. Now in 1924 the new 
Agency Rules were promulgated. They 
are merely rules consolidating and re. 
peating the old rules in the Agency 
tracts. S. 191 never having been in 
force in the Agency Tracts, the notides- 
tion issuing the Agency Rules did not 
seek to restrict the Estates Land Act 
as it had been prevailing in the Agency 
Tracts. From this point of view the 
question discussed by the learned 
Judges, viz. whether S. 56 of the Agency 
Rules is ultra vires of the Madras Got. 
ernment, because of S. 6 (b), Scheduled 
Districts Act, does not arise, and I bold 
that R. 56 is the only rule that applies 
to appeals. 

Assuming 1 am wrong in the abore 
conclusion, I have to discuss the ques¬ 
tion on the footing that S. 191 applied 
to the Agency Tracts up to 1924. Tbe 
question will then arise whether the 
new Agency Rules are ultra vires or 
not. Anantakrishna Ayyar, J., held that 
they are not, because R. 56 is not a rale 
restricting the operation of the Estates 
Land Act. Curgenven, J., held to tbe 
contrary. The phrase *' subject to such 
restrictions and modifloations" occurs 
in S. 5 (a), Scheduled Districts Aot. The 
suggestion of Anantakrishna Ayyar, J.i 
is that the word "restriotion" oocarring 
in S. 5 U) and 6 is properly applicable, 
to restriction in relation to areas or 
classes of persons and' things of that 
kind. With reference to this auggss* 
tion Curgenven, J., observed that it 
could not mean restriction as to area 
because 

“the eeobion (the learned Judge uieaot *^8 
Act) elsewhere provides for this by P*'®*, ,J 
the enactment to be extended to a Sohadui 
Distriot or part theraof." 

He repeats the same idea lower down 
where he says : 

“Let US then see what powars it was 
expedient to give to the Local 
extending an enactment to an area not , 
brought within the operation of the g0“ 


Estates Land Act con-tains a general Aots and Regulations." 

provision, whereas the Agency Rules Section 5 refers to the extension 

contain special provisions for the tract the Scheduled District or part therWi 

or area to which they apply. From an enactment which up to the 

this point of view also I hold that did not apply to the Scheduled W' 

S. 191 did not affect R. 16 of the old tricts. But'where we are dealing 
Agency Rules. So that from 1908 up an Act, which from tbe inception 
to 1924, S. 191, Estates Land Aot, never plied to the Agency Tracts and » 
applied to the Agency Tracts and R. 16 desired to limit tbe operation of ths * 
continued to be in force that is, six to a particular area, S. 5 has notwug j 
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to do with such a case ; and such 
limitation to one area and the'omission 
■of another area cannot be done under 
S. 5. The power to do so must be con¬ 
ferred or refused by some other section. 
But the legislature thought it fit not to 
confer such power on the Local Govern¬ 
ment to make such restrictions and the 
word "restriction” in S. 6 is necessary to 
cover the case of an area. I therefore 
do not agree with the reason given by 
my brother Curgenven, J., that restric¬ 
tion in S. 6 cannct apply to area. 

Then again, as to whether the res¬ 
triction may refer to a particular class, 
Curgenven J. observes that such a thing 
would be rarely called for. This is true. 
But that such a thing may be called for 
in the Agency Tracts is clear from R. 9 
of the old rules relating to the Zamin- 
dars, Bissoyees and other feudal chiefs, 
and R. 10 referring to succession of Hill 
Zamindars. He then points out that 
the restriction was intended fcr the 
case of a power to exclude certain pro¬ 
vision in an enactment. I agree that 
the restriction may include such cases. 
But I do not agree that it is confined to 
this particular class. It may include 
also the cases of area and persons. No 
doubt the word "modification” will not 
cover a case where it is intended to 
modify certain provisions of an enact¬ 
ment and the word "restriction” would 
be necessary. But where it is a ques¬ 
tion of substiituting one provision by 
another provision which would be more 
appropriate certainly the word "modi¬ 
fication” will do. Curgenven, J., seems 
to be of that opinion in the particular 
paragraph where he deals with the 
question. But if so, R. 56, on the foot¬ 
ing that it is sought to change the 
period in S. 191, Estates Land Act, is 
really a provision substituting one 
period namely six weeks which was 
thought to be more proper for another 
period and thereforea modification. 
After all, some meaning must be given 
ito tho word "modification'* whch is 
mentioned in S. 5-A but omitted 
in S. 6. I am of opinion that the 
particular case with whice we are 
■dealing is a case of modification and 
oot restriction. If the whole section 
is omitted one wonld perhaps say that 
it was restriction ; bat where it was a 
case of not omitting a section but sab- 
dtitating something for some other 


thing in it, I am of opinion that it is a 
modification. I therefore think that 
even from the second point of view 
R. 56, Agency Rules, is nob ultra vires, 
I therefore hold that R. 56 applied bo 
the appeals before the Agent and they 
were nob out of time. I therefore re¬ 
verse the judgment of the lower Court 
and remand the appeals to be disposed of 
according bo law. The respondent will 
pay the costs of S. A. No. 2107 bo 
the appellant. No order as costs in the 
other second.appeals. The court-fees in 
all the second appeals will be refunded. 

I may add that, if it were necessary, 
I would excuse the delay committed by 
the appellants before the Agents’ Court 
under S. 4, Limitation Act which 
certainly to the Estates Land Act. Bub 
of course it is desirable to decide the 
point as excusing delay may not be 
available hereafter. 

r.M./r.K. Appeal remanded. 
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Union Board, Ayyampet —Complainant 
—Petitioner. 

V. 

Ramachandra dfyar—.4ccus0d—Res¬ 
pondent. 

Criminal Revn. No. 996 of 1929, and 
Criminal Revn. Potn. No. 899 of 1929, 
Decided on 27th March 1930, from judg¬ 
ment of First Clast Sub-Divl. Mag,, 
Mayavaram, D/- 26th July 1929, in 
Criminal Appeal* No. 24 of 1929.; 

Madras Local Boards Act (1920), S. 159 — 
Occupier of premises failing to remove 
encroachment though notice given — He 
found guilty but acquitted in appeal because 
he was tried on same facts in previous case 
—Previous cate brought by District Board— 
He being acquitted in that case because en¬ 
croachment was within Union Board's and 
net District Board’s jurisdiction—Present 
cate was not upoq tame facts and so acquit¬ 
tal was wrong—Criminal P. C. S. 403. 

An oooupier of premisas within 'the jurisdic¬ 
tion of Union Board failed to remove encroach¬ 
ment of which notice was given to him. He 
was found guilty but on appeal he was acquit¬ 
ted on the ground that in a previous trial he 
was tried upon the same facts. The previous 
oase was brought by the District Board in 
which the accused was acquitted because the 
encroachment was within jurisdiction of the 
Union Board and not of the District Board. 

Held : that the present oase was not upon 
the same facts as the previous one and so the 
acquittal was wrong. [P 972 0 1] 
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K. P. liamakrishna .4»j/ar—for Peti¬ 
tioner. 

V. Viawanalha Sastry and Parhat 
Goi inda Menon for Public Prosecutor — 
for Respondent. 

Order. This is a revision petition 
against an acquittal and the petitioner 
is the President of the Union Board, 
Ayyampeb. The charge was against the 
occupier of premises within the jurisdic¬ 
tion of the Union Board that he failed 
to remove an encroachment of which 
notice was given to him under S. 159, 
Madras Local Boards Act. There ap¬ 
pears to be no doubt that the alleged 
encroachment was an encroachment. 
The Stationary Sub-Magistrate of Papa^ 
nasam found the accused guilty and 
sentenced him to pay a 6ne of Rs. 10 
But in appeal the Sub-Divisional Magis^ 
trate of Mayavaram set aside that con¬ 
viction and acquitted the accused on the 
ground that be had been tried for the 
same offence upon the same facts in a 
previous trial, namely, in 0. C. No. 174 
of 1927. What happened in C. C. No. 174 
of 1927 was that the District Board 
of Tanjore brought a case against this 
accused for failing to remove the same 
encroachment after notice to remove it 
was given by the District Board. In 
answer to that charge the accused 
pleaded that the road was within the 
jurisdiction of the Ayyampet Union 
Board and that therefore the District 
Board was not the authority to cause 
removal. This was accepted and the 
accused was acquitted. After that ac¬ 
quittal the Union Board sent a fresh 
notice under S. 159 (1) to the accused to 
remove the encroachment, and it was 
for failure to do so that this case was 
brought. The present case was not 
‘upon the same facts as C. C. No. 174 of 
,1927 and the acquittal was therefore 
wrong. I have now to decide whether 
it is worth while ordering a retrial' of 
this accused for this offence. Ido not 
think it is necessary in the interests of 
the Union Board or of public justice 
that there should be a retrial of this 
particular accused for this particular 
offence. He is only a tenant of the 
premises. The owner of the premises 
has, it appears, addressed the Union 
Board accepting responsibility for the 
enoroaohment, and it will be gnite 
enbagh for the Union Board, if they are 
so adyised, to take steps if necessary 
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agaiust tho owner. With these remarks 
the petition is dismissed. 

P.R.S./S.N. Revision dismissed. 

A. I. R. 1930 Madras 972 

Wallace and Anantakrishna 
Ayyar, JJ. 

Eolanda Nayakan —Accused—Apnek* 
lant. 

e 

V. 

Opposite Party. 

Criminal Appeal No. 134 of 1930, De- 
cided on 8th April 1930, from judgment 

of 0893. Judge, Coimbatore, in Sessions 
Trial No. 4 of 1930. 

(a) Penal Code (I860), S. 302-Murder. 

A porsoQ who inflicts oq the decd&fsd 
wouncia with a koife intends nothing short 
of mflioting death and so the offence in 
the absence of extenuating oitcumstanoes, is 
murder [P 973 01) 

(b) Penal Code (1860), S. 302-Wliere 
by juvenile is not wholly deliberate 
and cold-blooded, and there is certain am¬ 
ount of legitimate provocation, capital sen^ 
tence may not be appropriate. 

In oases where the murder has been delibe¬ 
rately planned and is eseentially of a cold¬ 
blooded and contemptible nature, the death 
sentence is appropriate whatever be the age of 
the accused, provided his case does not come 
under S. 22, Madras Children Act 4 of 192()i 
But where the murder by a juvenile cannot be 
said to be wholly deliberate and oold-blooded, 
and where there may be a certain amount of 
legitimate provocation rankling, which in an 
immature mind might assume an exaggerated 
importance, the capital sentence might ii> 
certain cases not be the aopropriate one. 

[P 978G1,2) 

V. L. Ethiraj and N. Somasundaram 
—for Appellant. 

Public Prosecutor —for iihe Crown. 
Judgment. —The aooused has been 
convicted by the learned Sessions Jndge 
of Coimbatore of the offence of innrdeF 
and sentenced to death. The charge 
ftgainst him was that at about 11 o’clock 
on 20th October last he stabbed one 
Abdur Muthu in the streets of Tiruppiu 
and inflicted upon him seven incised j 
wounds three of which were fatal. The 
man after running for some distance 
collapsed and died practically on the 
spot. The eyewitnesses to the attack are 
P. Ws. 2, 3, 4, 5 and 12. That it wae 
the accused who so attacked the de¬ 
ceased has not been seriously disputed 
by the learned counsel for the aoousedr 
although he would suggest that the 
series of blows occurred in gnioker so^ 
cession .than the eyewitnesses would 
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<3ay, and perhaps ib may be allowed bhat 
on the medical evldeace it is a little 
difhoult to imagine how the deceased 
was able to run about 180 yards after 
-receiving the blows which the medical 
certifiijate describes and it may be that 
the attack was something more rapid 
and not quite so deliberate as the eye¬ 
witnesses would make out, Theotlence 
prima facie is clearly murder. There 
■can be no doubt that the person who 
indicted with a knife such fatal wounds 
on the deceased certainly intended 
nothing short of indicting death. We 
cannot dnd any extenuating circum¬ 
stances which would bring the offence 
to anything less than murder. There is 
no question of self defence'raised nor is 
<jher6 any such case appearing in the 
prosecution evidence. It had been sug¬ 
gested that the accused bad a certain 
amount of provocation, but the only 
provocation that has been spoken of by 
prosecution witnesses occurred a couple 
of hours earlier than the offence and 
cannot therefore easily be described as 
grave and sudden. The only defence 
put forward by the accused is that the 
oase is a false one and has been gob up 
by his enemies. Bub there is really no 
motive elicited why the eyewitnesses 
ehould lend themselves to a false case 
against the accused. There can be no 
•doubt that the learned Sessions Judge is 
correct in convicting the accused of the 
■offence of murder and the only question 
which remains is whether the capital 
-sentence in the circumstances was an 
.appropriate one. 

The accused is stated to be aged about 
15. Both the committing Court and the 
Sessions Judge say that he looks more; 
that he looks about 18; so far as the 
records show it may be taken bhat be is 
ikbout 15 years of age, but his age has 
•not been de&nitely determined. A plea 
bas been put forward that in the' case 
•of a youth the capital sentence is inap¬ 
propriate. To the proposition put thus 
-broadly we cannot assent. Beyond the 
•provisions of Ss.82 and 83, the Penal Code 
does not say anything about there being 
-any age limit for the capital sentence; 
apd in cases where the murder has been 
Ideliberately planned and is essentially of 
a cold-blooded and contemptible nature 
we think that usually whatever the age 
of the accused might be, provided his 
' case does not come under S. 22, Madras 
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Children Act 4 of 1920, the death sen¬ 
tence would be the appropriate one. 

This Court has, for example, in cases 
where the accused bad been convicted 
of decoying away children and cutting 
their throats, or drowning them, or put¬ 
ting them away, in order to possess 
themselves of a few rupees worth of 
jewels, held that, in spite of the mur¬ 
derers being youths (about 18 years old) 
the capital sentence would be the only 
appropriate sentence. But where the 
murder cannot be said to be wholly de- 
liberate and cold-blooded, and where 
there may be a certain amount of legiti¬ 
mate provocation rankling, which in an 
immature mind might assume an exag* 
gerated importance, we think that the* 
capital sentence might in certain cases- 
not be the appropriate one, In the pre¬ 
sent case, apart from the question whe¬ 
ther accused is entitled to the heneht of 
the provisions of S. 22, Madras Children 
Act, we have evidence that, within 
about a couple of hours before -the oc¬ 
currence the accused and the deceased 
had been quarrelling, and that the de¬ 
ceased, who is described by the prose¬ 
cution witnesses themselves-as a bully 
and the terror of the village, had as¬ 
saulted this boy and bad given him seve¬ 
ral blows; about two hours later the 
accused retaliated by stabbing the de¬ 
ceased in the manner described. There 
is therefore in the present case this am¬ 
ount of recent provocation which justi¬ 
fies us as in describing the murder as 
not deliberately cold-blooded and in¬ 
herently vicious. In these circumstances 
we think that the adequate sentence 
will be the lesser sentence of transpor¬ 
tation for life. We therefore reduce the 
capital sentence to one of transporta¬ 
tion for life. 

p.R.S./s.N. Sentence reduced. 


A. I. R. 1930 Madras 973 

Pandalai, J. 

Budraraju Ramaraju — Accused — 
Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Eevn. No. 57 of 1930 and 
Criminal Bevn. Petn. No. 54 of 1930, 
Decided on 18th July 1930, from judg¬ 
ment of Joint and First Class Magistrate, 
Narasapur, in Criminal Appeal No. 59 of 
1929. 
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Penal Code (I860), S. 425-Owner of 
land Ibrowing earlh upon land used for 
passage by others—Use becoming impossible 

— ft does not amount to mischief. 

if the owner of land over which another cr 
a body of ethers have a right either of passage 
cr other use throws earth upon that land so 
tbii'. the use becomes either disadvantageous or 
impossible that does not amount to mischief 
within S. 425; 8 Bern. 295, Rel.on. [P 974 C 2] 

V. Govindarajachari—ior Petitioner. 

-V, S. Mani for Ag, Public Prosecutor 

— for the Crown. 

Order. The petitioner has been con¬ 
victed of the offence of mischief and 
sentenced to pay a tine of Es. 30. The 
mischief complained of was that he 
dumped a hundred cartloads of earth 
upon a portion of survey No. 113 in the 
zamindari village of Kalagumpudi which 
is jincludad in the Peddamamidipalli 
estate. The prosecution was launched 
hy the Eevenue Inspector upon the foot¬ 
ing that the survey number on which 
the earth was dumped was Government 
land, that the said land was used as a 
thoroughfare and that the dumping of 
earth upon it had diminished its utility 
as a thoroughfare. But by the evidence 
given by the accused it was clearly 
shown that the land was not Govern¬ 
ment land and it is not now disputed 
that it is part of a zamindari of which 
tbe'proprietor is D.W. 1. But the Courts 
below have held that even so the land 
is what is called a puntba’ (a thorough¬ 
fare for men and cattle), and that the 
unauthorized dumping of earth upon it 
amounts to mischief and therefore the 
petitioner is guilty. There can be no 
doubt and it is not denied that the peti¬ 
tioner dumped some earth upon some 
portion of this survey number. The 
portion so covered now by earth is said 
to be 26 cents in extent, but that it is 
only some portion of the survey number 
is also clear because the *puntha* is des¬ 
cribed by the Eevenue Inspector as 80 
links broad in some places and in others 
100 links broad. There is no plan in the 
case and nothing from which I am able 
to say what portion of th^ entire area has 
been covered by the earth newly thrown 
upon it, nor in what way the act of the 
accused has interfered with the use of 
the land, if it was so used, as a 
thoroughfare by men and cattle of the 
village of Kalagampudi. The proprietor 
denies that the land is a ‘puntba* at all. 
But there are some revenue accounts in 
which the land is entered as a puntba 
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and the prosecution evidence at its best 
shows that the survey number is classi¬ 
fied in the revenue accounts as ^ 
puntha. 

The question is, assuming that it is a 
thoroughfare over which the villagers 
bad a right of user either for passing or 
for stopping and assuming that the ac¬ 
cused's throwing earth upon some por¬ 
tion of it has in some way interfered^ 
with the use of that portion in the way 
in which it had been accustomed to be 
used, whether those facts which are the 
utmost that can be said to have been 
proved by the prosecution amount to the 
offence of mischief of which thepeti- 
tioner has been convicted. So far as 
any consent may make any difference, 
the proprietor, D.W. 1, says that he has 
no objection at all to the earth being 
where it was thrown and therefore the 
question for decision is the same as if 
the proprietor’ had*either by himself or 
others had with his consent thrown the 
earth where it is. I find it impossible 
to say that, if the owner of land over 
which another or a body of otherS have 
a right either of passage or other use 
throws earth upon that land so that the 
use becomes either disadvantageous or 
impossible, that amounts to mischief 
within S. 425,1. P. 0. The only direct 
decision upon the point referred to in 
the argument is an unreported decision 
entitled .fferw(1888) of the Bombay High 
Court which is referred to in all thfr 
commentaries upon the Penal Code, 
namely, those of Batanlal, Gout and 
Nandalal. It was to the effect that, 
where the accused with intent to cause- 
wrongful loss to the complainant who* 
bad a right of way along a flight of' 
steps, caused the destruction of'thos» 
steps, that act did not amount to mis¬ 
chief for the reason that property under 
S. 425 means tangible property capable 
of being forcibly destroyed but does not 
include an easement. Somewhat to the 
same effect is the better known decision 
of the same High Court in Queen^Etn^ 
press V. Govinda Punja (1), where it wae 
held that where the owner of an animal 
buries the carcass after its death, be ie 
not guilty of mischief or any other 
offence although he does so with the 
express objeot of preventing the Mahar» 
of bis village from taking its skin ac- 
cording to the enstom. of the coontry- 
(l) [1864] 8 Bom. 295. - 
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What has happened in this case is that 
a villager has thrown earth upon a plot 
of land over which others are said to 
have a right of use as a thoroughfare. 
The only value which is diminished or 
utility which is destroyed is that of the 
right of thoroughfare because there is 
nothing to show that the land itself has 
lost either its value or its utility or is 
in any way affected injuriously. 

I must hold therefore that the act of 
the accused taken in the best light for 
the prosecution did not amount to mis* 
chief and therefore the conviction was 
wrong. Whether it amounted to some 
other offence it is not now necessary to 
say because the dispute really appears 
to be between the owner of the land, 
the zamindar and certain officers of Go¬ 
vernment who at one time thought tl^at 
it belonged to Government. The 6ne, 
if paid, will be refunded. 

p.R.S./s.N. Conviction set aside. 


A.I.R. 1930 Madras 975 

Pandalai, J. 

(Thoomulur) Ananiapadmanabhiah 
Accused—Petitioner. 

V. 

Bmperoi —Opposite Party. 

Criminal Revn. No. 516 of 1930 and 
Grim. Revn. Petn. No. 479 of 1930, De¬ 
cided on 22nd September 1930, from 
order of Sub.Divl. Magistrate, Nellore, 

D/- 26th July 1930, in Misc. Case No. 39 

(a) Criminal P. C. (1898), S. 112 Scope, 

A Magistrate acting under S. 112 is a Court : 

39 Cal. 953, mi. [P 0 2] 

(b) Criminal P. C. (1898), S*. 107, 112 
and 548—Person asked to show cause under 
S. 107 is not enlitled to copy of written 
information by polico on which the order is 
bated, as it does not form part of record. 

The record in proceedings under 8# 107 is the 
magisterial record and begins usually with the 
order under 8. 112 except where a Magistrate 
not empowered under S.107 wishes to have 
proceedings taken under it and issues a war¬ 
rant under 01. (S), B. 107. The information 
which leads to action under S. 107 may be of 
the most varied kind. It may be oral, sworn 
or not sworn, and need not be in writing. It 
may be from any source official or unofficial, 
formal or informal. It may be derived from 
the Magistrate’s own knowledge. He is not 
bound to disclose the same in respect of the 
Information received. [P 976 C 2] 

A person against whom a Magistrate has 
drawn up an order under S, 112 asking him^o 
show cause why he should not be bound over 
to keep peace under S. 107 is not therefore 
entitled to obtain a copy of the written infor* 
matioD given by the police on which the order 
is based, as it does nob form part of the record 


within the meaning of S.-548 : 43 Mad. 450; 
A. I. R. 1926 Mad. 189 and 20 Mad. 189. Ref. 

[P 977 0 1] 

C. Rama Bao Saheb for G. Sivarana- 
kriskna Sastri—(or Pefcibioner. 

N. S. Mani for Public Prosecutor 
—for the Crown. 

Order. —The question raised in this 
case is whether a person against whom 
a Magistrate has drawn up an order 
under S. 112, Criminal P. C., asking him 
to show cause why he should not be 
bound over to keep the peace under S. 
107 is entitled to obtain a copy of the 
written information given by the police 
on which the order is based; The Magis¬ 
trate refused to grant the copy holding 
that it is not a charge sheet, as the peti¬ 
tioner described it in his application. 
That it is not a report under S. 173, Cri¬ 
minal P. C., copy of which under Cl. 4 
of that section be furnished on applica¬ 
tion and payment to the accused, is 
clear enough, because the section is in 
terms confined to reports made on in¬ 
vestigation under Chap. 14 of the Code. 
But this does not dispose of the matter. 
S. 548 (leaving out the immaterial words) 
provides that if any person affected by 
an order passed by a criminal Court 
desires to have a copy of. . . . other 
part of the record” he shall on applying 
for such a copy be furnished therewith. 
The petitioner was clearly affected by 
the order under S. 112 requiring him to 
show cause. If the information by the 
police on which the Magistrate founded 
his order can be brought within the 
words "part of the record” he is entitled 
to a copy. No direct decision on the 
point has been brought to my notice. 
But there are observations of more or 
less indirect application. In Banga 
Beddi v. Emperor (1), where the point 
for decision was whether and to what 
extent the order under S, 112 should set 
out particulars of the information and 
whether evidence of repute was admis¬ 
sible on a charge under S. 110, Cl. (f), 
Seshagiri Iyer, J., after pointing out 
that it is of the utmost importance that 
the information communicated to the 
accused under S. 112 should be clear 
and specific, says at p. 451: 

“The sooQsed is to be put on his trial on 
information received behind hie back. In the 
case of a complaint the accused may be en¬ 
titled to a copy, if he applied for it, but in the 

case of an information of this kind, which ex 

“(1)11920] 43 Mad. 450=21 Or. L. J. :354=55 
I. C. 722. 
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ueces^ite is a confidential one, the accused is 
entitled to be told tho nature and extent of the 
information on which the l^Iagistrate iDteods 
to take the action against him.*' 

^ This passage is cited by Madhavan 
NaiivL.in Kutti Gounda7i,Inre{2)a,t 692 
(of 47 . 1 /. L, J.) in another similar case 
^vhero the question for decision was whe* 
ther the order under S. 112 contained 
sufficient particulars to enable the ac¬ 
cused to prepare for his defence and to 
summon witnesses on bis side before the 
actual enquiry commences. In both 
cases the learned Judges assumed that 
the accused is not entitled to copj' of 
the information to the Magistrate and it 
niay also be pointed out that the insis¬ 
tence on particulars in tho order uuder 
S. 112 would to a great extent be super¬ 
fluous if tlie accused were entitled to 
obtain copies of the information on 
which that order is based. At the same 
time it cannot be denied that in neither 
case was S. 548 under consideration, nor 
wero tile learned Judges considering 
whether the report of the police on 
which the order uudor S. 112 is based 
is part of the record in which that 
order is made. 

^ On the other side there are observa¬ 
tions of at least three learned Judges in 
a contrary sense in tho well-known Pull 
Bench decision in Queen Empress v. 
Arumugham (3). That case was decided 
in 1896 before the amendment of S. 173 
enabled accused persons to get copies of 
charge sheets under Chap. U. The 
question related to copies of police re¬ 
ports under Ss. 157,168 and 173 of the 
then Code. Of the four learned Judges 
who constituted the Court three held 
that reports under Ss. 167 and 166 were 
not public documents and consequently 
the accused were not entitled to copies 
of them. The Court was equally divided 
as to reports under S. 173j two Judges 
holding that they were and the other 
two that they were not public docu¬ 
ments of which the accused could get 
copies. The two referring Judges at 
p. 192 say with reference to the argu¬ 
ment founded on S. 648 that if an 
order has been made or a police oc¬ 
currence report or charge sheet affecting 
the person accused such as an order 
for his arrest or for his remand to cus¬ 
tody, he is ipso facto entitled to a copy 

~(2) A. 1. B. 1926 Mad. 189^ I. 0. 49=26 
Gr. L. J. 673. 

(S) [1897] 20 Mad, 189=7 M.Ii.J. 167 (P.B.). 
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of that document under the express 
terms of S. 548, Criminal P. C. At p. 
206 Benson, J., refers to the argument 
based on S. 548. He was of opinion that 
the argument would succeed if the 
Magistrate making the order is at the 
time a criminal Court. He rejected the 
argument as he thought that a Magis¬ 
trate is not a Court when enquiring into 
offences which he is not empowered to 
try. This distinction between Magistrates 
and Courts is no longer valid after the 
decision of the Privy Council in Clarice 
V. Brajendra Kishore Boy Chowdhry (4),i 
at p. 966 and there can be no doubt that 
a Magistrate acting under S. 112 is a 
Court. It would therefore seem that 
but for this distinction which did not 
exist, Benson, J., would have upheld the 
view of the referring Judges as to S.548. 
There is however no denying the fact 
that these were observations, not deci¬ 
sions, and that they were made with 
respect to police reports made under 
Chap. 14 and not to police reports or 
information to a Magistrate with a view 
to his taking action under Chap. 8. 

In this state of authority, I have bo 
decide the point before me on a consi¬ 
deration of the words of S. 648 and 
such considerations as may be based on 
the nature of proceedings under S. 107, 
Criminal P. 0. In brief, what is meant 
by “the record” and when does “the 
record” begin in proceedings under S. 
107 ? On the best consideration I odtn 
give to the matter, I think the record 
intended is the magisterial ’record and 
such record in proceedings under S. 107 
begins usually with the order underj 
S. 112, except where a Magistrate not 
empowered under S. 107 wishes to have 
proceedings taken under it and issues a 
warrant under Cl. (3) of that section. 
The information which leads to action 
under S. 107 may be of the most varied 
kind. It may be oral, sworn or not 
sworn, and need not be in writing. B 
may be from any source, official or un* 
official, formal or informal. It may be 
derived from the Magistrate’s own 
knowledge. He is not bound to dis¬ 
close the source or the nature of the in¬ 
formation received: In the matter of the 
Petition of Miihu Kh an (6). I 

(4) [1912] 89 Oil. 953=13 Or. L. J. 893=15 

I. 0. 531=89 I. A. 163 (P.O.). ^ 

(5) [1904] 27 All. 172=(1904) A. W. N. 206= 

1 A. Ij, j. 685. 
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therefore of opinion that the iDforma> 
tion or report of the police in this case 
was not part of the record within the 
meaning.of S. 543, Criminal P. C., and 
that the petitioner is not entitled to a 
copy of it. The petition must be dis- 
missed. 

P.R.s/r.M. Petition dismissed. 


A. I. R. 1930 Madras 977 

Pandalai, J. 

Janardhanam —Accused— Petitioner. 

V. 

Empero ?—Opposite Party. 

Criminal Eevn. No. 436 of 1930 and 
Criminal Revn. Petn. No. 403 of 1930, 
Decided on 18bh July 1930, from judg¬ 
ment of Presy. Magistrate, George Town, 
in Criminal Case No. 12675 of 1930. 

Criminal P. C. (1898), S. 256—Magislrale 
putting to accused, on same day he was 
charged, question whether be would further 
cross-examine prosecution witnesses after 
recording reasons—There is no illegality. 

There is no illegality if a Magistrate puts 
to the accused on tha same day as bo was 
charged the question whether be wants to fur¬ 
ther cross examine the pro3?cutioa witnes8?s, 
provided be records his reasons in writing 
for doing so. Whether the reasons given are 
su0iRienc or not entirely depends upon the 
circumstances of each case, 

A Magistrate put the accused the question 
on the same day as he was charged and re¬ 
corded as reason “the accused is undefended. ” 
Held : that what the Magistrate meant by 
flaying the accused was undefended was that 
he never engaged a pleader and did not appear 
to want to engage one, and this was sufiScienb 
reason for the Magistrate to put the question 
on the same day : A. I. ft. 1927 Mad. 78, 
Expl [P 978 Cl) 

K. Venkataraghavachariar —for Peti¬ 
tioner. 

Order. —This is an application to 
revise the conviction of the petitioner 
by the Third Presidency Magistrate for 
an offence under S. 408, I. P, C., for 
which he was sentenced to three months’ 
rigorous imprisonment. The ground 
jalleged is that the trial before the 
'Magistrate is vitiated by the illegality 
itbat after the charge was framed and 
;the accused bad pleaded ' not guilty,” 
the question whether he wished to far¬ 
ther cross-examine the prosecution wit¬ 
nesses was put to him on the same day 
and that because the petitioner was un¬ 
defended this was an illegality which 
ooald not be cared. 

The facts are that after the proseou- 
tioD witnesses were examined on 5th 


June 1930 the accused was charged and 
he pleaded *‘iiot guilty.” The Magi-^- 
trate’s record then contains the fol- 
fowing : 

“He (tho accused) waufs to further cross- 
examine the prosecution ^itoosses. Tbe ac* 
cu&ed is uadefended. 1 therefore have not 
adjourned the case to another date to put this* 
question* 

The case was accordingly adjourned 
to a subsequent date on which date tha 
prosecution witnesses were admittedly 
further cross-examined by the petitioner 
himself, he not having engaged any 
lawyer. He called no evidence, and on 
the evidence before the Court he was 
convicted and sentenced to three months’ 
rigorous imprisonment. 

The learned advocate for the peti¬ 
tioner relies upon a decision of Jack- 
son, J., in Eaju Achari, In re (1) for his 
argument that on the above facts the 
trial was illegal because the question 
was put to the petitioner whether be 
wished to further cross-examine tho 
prosecution witnesses on tho same day 
the charge was framed. The decision 
cited is not an authority for this case. 
In that case the original papers of 
which I have called for and examined, 
a Bench of Honorary Magistrates after 
framing a charge under Ss. 323 and 114 
questioned the accused whether he 
wished to further cross-examine the pro¬ 
secution witnesses, and ho said No, 
He had no vakil. The Bench recorded 
no reasons for putting the question the 
same day. Upon these facts the learned 
Judge held that the trial was vitiated 
by illegality and that it was one which 
could nob be cured. In that case the 
Court recorded no reasons whatever 
for asking an undefended accused whe¬ 
ther he wished to further cross-examine 
the prosecution witnesses on the same 
day that he was charged, whereas S. 256 
explicitly lays down that where the 
Magistrate wishes to pub that question 
the same day, he must record in writing 
the reasons for it. The omission to 
record reasons was thus clearly an ille¬ 
gality. In this case there is no such 
illegality because the Third Presidency 
Magistrate was clearly aware of what 
his duties were under S. 256, and he 
says that the accused was undefended 
and that be therefore did not adjourn 
the case to another date to put th e ques- 

(1) A. I. B. 1927 Mad. 78=99 I. C. 44=28 
Ct. L. J. 12=50 Mad. 740. 
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tion. Bub Mr. V 0 Ilk^taraghavacha^iar 
says that it is no reason at all. Whe¬ 
ther that be a good reason or not, to 
which I will refer presently, there is no 
illegality in this case of failure to record 
reasons, and the decision of Jackson, J., 
IS therefore nob applicable. Whether 
the reason recorded is or is not suffi¬ 
cient, the decision cited does not say, 
nor could it possibly say, that in no 
circumstances can the question be put 
to an undefended accused on the same 
day as he is charged. On the contrary 
all that the decision says, and here it is 
merely carrying out the clear words of 
the section, is that where the question 
is pub on the same day the Court must 
record the reason for so doing, and 
this is so whether the accused has a 
vakil or has no vakil. All that I under¬ 
stand Jackson, J., to say is that where 
the accused has a vakil there may usu¬ 
ally be less likelihood of his being pre¬ 
judiced if the question is put on the 
same day. But he has clearly recog¬ 
nized that even where the accused has 
no vakil all that is required is that the 
Magistrate must have a reason for put¬ 
ting the question the same day and also 
record it. Whether the reason given by 
the Magistrate in thiscase was itself suffi¬ 
cient or not, that was a matter entirely 
dependent upon the circumstances. 

The Magistrate says that the ac¬ 
cused was undefended and therefore it 
was that he put the question the same 
day. The meaning of that I consider 
bo be that the man had never engaged a 
vakil and did nob appear to want to do 
so and it would purely be a waste of 
time for him, that is the accused, to ask 
ihim to come again to answer a question 
which he was prepared to answer at 
once without consulting any vakil be¬ 
cause he had no intention of engaging 
one. That this was the case is shown 
by the fact that the accused did not 
answer that he did not want to further 
cross-examine ; on the contrary he said 
that he did want to further cross- 
examine, and by the fact that, when on 
the subsequent date the prosecution 
witnesses appeared again, they were re- 
cross-examined by the petitioner him¬ 
self. In these circumstances, I think 
the Magistrate was perfectly justiEed in 
thinking that the petitioner not having 
a vakil, and nob wanting to have one, 
was a perfectly good reason why the 
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question might, without any prejudice 
to him, be put the same day. I there- 
fore think that there has been no ille- 
gality in the case, and therefore it 
does nob arise to decide whether, if 
there had been one, it would have been 

curable. Mr. Venkataraghavachariar 
urges that in the circumstances.of the- 
case the sentence imposed is too severe. 
The petitioner is a young man. The sum. 
involved is small. He has already been 
in jail for six weeks. The sentence is 
reduced bo the period already undergone- 

P.R.s./s.N. Sentence reduced. 
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Pandalai, J. 

(Seemakurti) Petitioner, 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 122 of 1930 and 
Criminal Revn. Petn. No. 114 of 1930, 
Decided on 12bh August 1930. 

* Criminal P. C. (1898), Ss. 222 (2) and 
561-A—S. 222 allows large number of 
separate charges to be tried for purpose of 
convenience—But separate charges can be 
framed in respect of separate amounts mis¬ 
appropriated on specific dates. 

Section 222 (2) ia an enabling provision 
which permits what otherwise would be a large 
number of separate charges to be joined -to¬ 
gether for the purpose of convenience. No¬ 
where is it prescribed that separate charges in 
respect of separate amounts misappropriated 
shall not be resorted to and that if an ac¬ 
cused has misappropriated several sums within 
a year they all should be added together and 
made into one gross sum aud tried as one 
charge. (P 990 01] 

A who was B's clerk and sold rice for him, 
was charged with having received Bs. 60 on 
10th August 1928 and two other sums on 34tb 
September 1928 and having misappropriatad 
the same without properly bringing them to 
account and was convicted. A similar com¬ 
plaint was subsequently filed in respect of an 
amount oolleoted on 14th August 1926. It was 
contended that A having been previously con¬ 
victed for criminal breach of trust in respect 
of sums collected on 10th and 24th Septem¬ 
ber 1928 could not again he tried in respect of 
an amount collected on an intermediate date 
14th August 1928. 

Held: that the trial was not illegal. The 
former case against A was not for a gross sum 
misappropriated within two dates but was for 
misappropriation of specific sums of moo®? 
received on specific dates and S. 222 (3) did 


come into operation. The charge 
inst A could therefore be heard. [P 1195 0 3] 
Beld alio: that the trial could not be stopped 
der S. S61-A unless it was shown that them 
8 an abuse of process of the Court: 32 J- 
1, Disl. A, I, S. 1929 Cal, 457 and 5 X. t';- 
I. Ref. fP 980 0 1, 31 
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P. y. Bajamannar for P. Venkata- 
ramana Bao —for Petitioner, f- 

N. S. Mani for Ag. ’Public ProsectUor 
—for the Crown. 

Order .—The only point argued in 
this petition is that the petitioner 
against whom charges under Ss. 408 and 
477-A have been framed in C. C. 82 of 
1929 DOW pending against him cannot be 
tried or convicted for those offences be¬ 
cause the petitioner was in a previous 
case filed by the same complainant 
namely C. C. 84 of 1928 tried and con¬ 
victed for criminal breach of trust in 
respect of sums collected within the 
same period as that covered by the 
alleged offences in this case. 

The facts are as follows; The peti¬ 
tioner was a clerk under the complain¬ 
ant who is a trader in paddy and rice. 
The duty of the accused was to sell 
rice, collect the price from bis customer 
and ray the amounts collected to the 
complainant and keep correct accounts 
of all receipts. In C. C. 84 of 1928 the 
petitioner was charged with having 
received sums of money on two days na¬ 
mely Es. 60 on 10th August 1928 and two 
sums of Rs. 16-12-0 and Es. 54*4*9 on 
24th September 1928and misappropriated 
the same without properly bringing them 
into account. For this he was U’ied and 
convicted in that case.The present comp¬ 
laint which was subsequently filed and 
and which is pending was in respect of 
three amounts namely Rs. 20 collected 
on 14th August 1928, Rs. 21 collected 
on 5th March 1928 and Rs. 5 collected 
on 22nd March 1928. Although the 
charge was framed originally in res¬ 
pect of the three above amounts, it 
appears that the charge in respect of 
amount collected on 5th March 1928 
and 22nd March 1928 have been 
struck out, BO that the only charge 
now pending against the peti¬ 
tioner is that in respect of money col¬ 
lected on 14th August 1928. The peti¬ 
tioner’s argument is that he having 
been previously convicted for criminal 
breach of trust in respect of amounts 
collected on lOtb August and 24th Sep¬ 
tember 1928 cannot now be tried again 
for criminal breach of trust in respect 
of an amount collected on an interme¬ 
diate date, namely 14th August 1928. 
This argument is sought to be based on 
S. 403, read with 8. 222 (2), Criminal 
P. C. Reliance was also placed npon a 


decision of this Court reported in In re 
Appadurai. Ayyar (l) and a decision of 
the Calcutta High Court in Sidh Nath 
Awasthi v. Emperor (2). The public 
Prosecutor on the contrary relies upon 
the case in Nagcndra Nath Bose v. 
Emperor (3) following the decision in 
Emperor v. Kashinath Bagaji (4). If 
the decision of this Court in In re Ap~ 
paduroi Ayyar (l) is applicable I am 
bound by it. But it seems to me that 
it is not applicable to the facts of this 
case. From the report it seems that in 
that case there was a previous trial of 
the same accused for misappropriation 
of a gross sum between two dates. The 
accused was thereafter charged for 
misappropriation of another gross 
amount not included in the first amount 
but misappropriated on dates within 
the same period. In tBbse circumstances 
the Court held that the intention of the 
legislature in enacting S. 222, Criminal 
P. C., is that where there is to he a 
trial for misappropriation of a gross 
sum there should be only one trial for 
all such offences committed within the 
period covered by the defalcation. The 
charge in the previous case in such 
circumstances should bo taken to include 
all the items misappropriated by the 
accused during that period and there¬ 
fore the accused cannot be put on trial 
in a subsequent case for other amounts i 
alleged to have been misappropriated 
during the same period. That decision’ 
has no bearing on this case because the 
former case against this petitioner was 
not for misappropriation of a gross sum 
misappropriated within two dates but' 
was for misappropriation of specific 
sums of money received on specific dates- 
Where that is the case S. 222 (2), Cri¬ 
minal P. C., does not come into play at 
all. All that the section in ipy opinion- 
says is that instead of .charging the ac¬ 
cused under separate counts for defalca¬ 
tion of each particular amount separa¬ 
tely received and misappropriated which 
is the general rule laid down in S. 234; 
an exception is made necessitated by 
convenience that all the defalcations 
within a year may be joined together 
an d the total amount of defalcation an d 

(1) [1916] 17 Or. L. J. 30=82 I. 0. 158. 

(2) A. 1. R. 1929 Oftl. 457=3929 Or. 0. 91= 
124 I. 0. 824=31 Or. L. J. 747=57 Cal. 17- 

(3) A. I. R. 1923 Oal. 654=76 I. 0. 300=2S 
Or. L. J. 156=50 Cal. 632. 

(4) [1910] 11 Cr. L. J. 337=5 I. 0. 970. 
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the dates witbio wliich the defalcations 
took i)lac 0 need alone he mentioned in 


the charge, and a charge so framed is to 
bo deemed to be a charge for one oSence 
within the meaning of S. 231. This 
does not mean that if that is more con* 
veniont separate counts should not be 
charged for separata amounts misappro¬ 
priated on different dates. In other 
'■-vords. S. 222 (2) is an enabling provi¬ 
sion which permits what otherwise 
would bo a large number of separate 
charges to be joined together for the 
purpose of convenience. Nowhere is it 
prescribed that separate charges in res¬ 
pect of separata amounts misappropria¬ 
ted shall not ho resorted to and that 
if an accused has misappropriated 
several sums within a year they 
all should be added together and 
ma io into one ^ross sum and tried 
as one charge. All that the decision in 
Jn Tc. Appadiirai Ayyar (i) means is 
that where a trial of misappropriation 
of a gross sum within an interval of 
time has already taken place the pro¬ 
secution cannot be heard to say that 
certain items of misappropriation were 
left out from the gross sums first 
charged or to bring fresh cases on those 
omitted amounts. As the learned Judges 
say in such a case the charge in the 
previous case should be taken to in* 
elude ail the items misappropriated by 
him in the course of the same trausac- 
tion during that period. As that deci- 
aioD has no application to this case I 
need not farther consider it. The deci¬ 
sion in Sidh Nath Awasthi Y. Emperor 
<2) is really against the petitioner’s 
contention. There the * prosecution 
knowing well what was the gross sum 
in respect of which an accused had 
committed criminal breach of trust 
elected to proceed on three separate 
items and got the accused convicted. 
Then they picked up three other items 
and got the accused tried a second time 
and convicted. The Court said that 
though S. 103, Criminal P. C., may not 
strictly apply in terms to a case like 
this* still there is abundant authority 
for the view that a second trial in cir¬ 
cumstances such as this ought not to 
have been allowed to be held by which 
I understand that the High Court would 
in an appropriate case stop the trial if 
it was shown to be oppressive or an 
abuse of the process of the Court. But 
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so far as the legality of the conviction 
was concerned the Court held that there 
was nothing illegal in it and contented 
Itself with reducing the sentence. This 
decision does not support the argument of 
the petitioner that the trial is illegal. 
It ouly says that in an appropriate case 
this Court has power to stop the trial 
as oppressive and an abuse of the pro* 
cess of the Court. The decision in 

Emperor'Y. Kashinath Bagaji ( 1 ) is a 

direct authority against the petitioner. 
There the accused was tried for the 
offence of criminal breach of trust as a 
public servant in respect of Bs. 12 
odd and was acquitted. He was again 
tried for the same offence in respect of 
another sum, Rs. 19, misappropriated 
during the same period as that to which 
the Rs. 12 related and was convicted. 
The Sessions Judge acquitted the ac¬ 
cused on the ground that his previous 
acquittal was a bar to the second trial. 
The High Court of Bombay reversed 
the order of acquittal holding that the 
previous acquittal did not operate as a 
bar to the accused's conviction at the 
second trial. This was followed by two 
learned Judges of the Caloutta High 
Court in the decision reported in 
Nagendra NathY. Emperor {3). On the 
authorities there is no ground for the 
petitioner's contention that having re¬ 
gard to the form of the charge in the 
former case the charge now peodiog 
against him cannot be heard. 

Nothing has been urged at the hear¬ 
ing to show that there is a fit case in 
which the trial should be stopped to 
prevent the abuse of the process of the 
Court under S. 561-A. The complaint 
stated that the complainant did not, 
when he brought the former case, know 
that the accused bad misappropriated 
the sum now charged. 1 have not been 
shown that this is untrue. I therefore 
sea no reason to interfere and dismiss 
this petition. 

p.r.s./r.m. Petition dismisted . 
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* Pandalai, J. 

Accused—Appellant. 

V. 

JS?mp«ror—Opposite Party. 

Criminal Appeal No. 345 of 1930» and 
Criminal Revn. No. 660 of 1930, De¬ 
cided on 20th August 1930, 
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Penal Code {I860), S. 366—Woman kid¬ 
napped having illicit intercourae with ac- 
cuied even before kidnapping—Seduction 
was committed. 

Under S. 866 seduofcion does not moan sur¬ 
render or loss of chastity for the first time. 
SeduotioD is oommittod eveu where the woman 
had illicit intercoarao with the accused before 
she was kidnapped. [P OSl C 1] 

F, Z, Vaz—iov Appellant. 
Judgment. — It is contended that 
P. W. 3 had illicit intercourse with the 
petitioner even before she was kidnap¬ 
ped from P. W. d’s house and that 
therefore the taking was not in order 
to seduce her to illicit intercourse. 
Eor this the decision in Rex v. Feder- 
rich Moon, Rex v. Emily Moon (1), is 
relied on. That was a decision under 
the - English Children Act 1908 under 
which it was held that seduction was 
surrender or loss of chastity for the 
'first time. In my opinion that decision 
has no application to S. 366, I. P. C., 
where the substantial offence is kidnap¬ 
ping or abduction. The conviction was 
therefore right. 

As to tho sentence the fact that P. W. 
3 was not merely a consenting party bub 
perhaps pressed the petitioner bo take 
her away is to be taken into account. 
The petitioner is young, and on the 
whole behaved well, except that he 
broke the law listening to a young 
woman. Tho sentence is reduced to 
one month's simple imprisonment. 
P.R.S./s.N. Sentence reduced. 

(I)CIOIOJ 1 K. B. 818. 
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Wallace and Jackson, JJ. 

Muthu'Beddi & another^ Petitioners, 

v. 

Opposite Party. 

Criminal Revn. No. 78 of 1930, Cri¬ 
minal Bevn. Petn, No. 73 of 1930, and 
Criminal Miso. Pebn. No. 133 of J930, 
Decided on I4bb March 1930, 

^ sjt Extradition Act (1903),S. 18—Magis¬ 
trate in British India banding over persons 
on demand by French Governor of Poodi* 
cbery without further inquiry—His order is 
not illegal— Procedure to he followed in 
extradition proceedings between British 
Government and French Possessions in India 
is that provided in Art. 9 of the Treaty of 
1815 which contemplates summary proce¬ 
dure. 

The procedure to be followed in extradition 
proceedings between the British Goveroment 
in India and the French Settlements in India 
It that whioh is provided in Art. 9 of the 
Treaty of ISIS, the necetsary legislative sane* 


tion for which is S. IS, Extradition Act. The 
Indian Depondaucios of France were express¬ 
ly excluded from the Extradition Treaty of 
1S76 and therefore they are nob ’‘Foreign 
State” as defined in the Extradition Aot. They 
are therefore governed by Chap. 3 of the Act, 
to which S. IS applies. Art. 4 of the 
Treaty ol ISlf) contemplates a summary pro¬ 
cedure, and so where a Magistrate in British 
India, on demand from the French Governor 
of Pondicherry, banded over certain persons 
without further inquiry bis order is not illegal: 
47 Cal 37, Rel on; A. I. R. 1921 Cal 273, noi 
Appr. [P 963 C 1} 

E. S. Jayarama Ayyar and K. R. R. 
Sastri —for Petitioners. 

Advocate General and K. Venkata- 
raghavachari for Public Prosecutor — for 
the Crown. 

Wallace. J. —The point raised in this 
criminal revision petition is of con¬ 
siderable importance, namely what is 
the procedure bo be observed in extradi¬ 
tion proceedings between the British 
Government in India and the French 
Settlements in India. The District 
Magistrate of South Arcob has on a de¬ 
mand from the Governor of the French 
Settlement of Pondicherry and on in¬ 
formation from him that judicial pro¬ 
ceedings are pending in Pondicherry 
against two British subjects, arrested 
these two men and proposes to hand 
them over without further inquiry So the 
French authorities. The two arrested 
men have put in this petition alleging 
that the action of tho District Magis¬ 
trate is illegal, inasmuch as he has under 
the Extradition Act of 1903 no authority 
to deliver them up in this summary 
fashion, but must first hold an inquiry 
and satisfy himself that there is a prima 
facie case against them, as provided for 
in Chap. 2 of that Act. The learned Ad¬ 
vocate-General on behalf of the Govern¬ 
ment contends that Chap. 2 of the Act 
has no bearing on the case, and that 
the case is governed by the provisions 
of and procedure indicated in Art. 9 of 
the Treaty of 1815, the necessary legis¬ 
lative sanction for which has been pro¬ 
vided by S. 18, Extradition Act. 
The petitioners rejoin that S. 18 has no 
application to cases where no procedure 
' has been prescribed by the legislature, 
and that in any case its application is 
restricted to cases coming under Chap. 3 
of the Act. They, farther urge that tho 
extradition provision in the Treaty of 
1815 had been abrogated by the Treaty, 
of 1876 and by the English Extradition 
Acts of 1870 and 1873. They argue fur- 


Madras 


Mdthu Eeddi V. Emperor (Wallace, J.) 


ther thali any park or dependency of a 
Foreign Sfcafee is for bhe purpose of the 
Indian Exfcradition'Act a-Foreign State to 
■which Chap.2 and nob Chap. 3 will apply. 

To take bhe last point first, a Foreign 
State is by deSnibion in the Act a State 
to which the Extradition Acts of 1870 
and 1873 apply. Whether or nob a part 
or dependency of a Foreign State is it- 
self a Foreign State need nob be decided 
here, since I am of opinion that in any 
case the East Indian Dependencies of 
Franca were expressly excluded from 
bhe ExbradibioD Treaty of 187G, and 
therefore they are nob States or parts of 
a State to which the Extradition Acts 
of 1870 and 1873 apply. This is the 
view tiken by a Beach of the Calcutta 
High Court in Rahamat Ali v. Emperor 
(1). In a subsequent casein Calcutta,In 
re Celeste Cullington (2), a single Judge, 
Buckland, J. differed, holding that 
Art. 16 of bhe Treaty of 1876 does not 
exclude the East Indian Dependencies 
of France, hub was intended to preserve 
■the provisions of the Treaty of 1315, 
and that the effect of the order in 
Council of I6th May 1878 was to put 
■into operation as regards these Depen¬ 
dencies S. 25, English Extradition Act of 
1870. The learned Judge admitted that 
he had not then before him the exact 
terms of bhe order in Council. That is 
a matter of regret since, if he had had 
these terms before him, I doubt, speak- 
with respect, if he would have 
differed from Ro/hmut Ali v. Emperor 
(1). The concluding terms of the order 
in Council are that the Extradition Acts 
of 1870 and 1873 shall after 31sc May 

f r>nr\ it • 
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■thominnerof procsading *in tha ooloaies 

and foreign pos9333ioa8 of the two High cSn! 

tractmg Parties." ** 


1878 


apply in the case of the said 


Treaty, ” that is, the Treaty of 1876, 
with the President of the French 
Republic.” So that it is only in respect 
of that Treaty and nob in respect of all 
Treaties then in force that these Extra¬ 
dition Acts apply; and unless that Treaty 
abrogated the Treaty of 1815 in respect 
of French Dependencies in Bast India the 
Extradition Acta of 1870 and 1873 do 
nob apply to them and they would there¬ 
fore not be Foreign States within the 
meaning of the Indian Extradition Act of 
1903. 

Article 16 of the Treaty of 1876 sets out 


(1) [1920] 47 Oal. 37=20 Or. L. J. 739=53 I. 
0.147. 

(2) A. I. R. 1921 Oil. 278=63 I. 0. 819=23 
Or. L. J. 691=48 Cal, 828. 


and endsup: 

“The foregoing stipulafeiong shall not in anv 
way affect the arrangements established in the 

by Art. 9 of the Treaty of 7th March 1815,** 

Now, as petitioners themselves argue, 
this Art, 9 contains no procedure stric-* 
fcly so called. Therefore what thesav. 
lag clause at the end preserves and in¬ 
tended to preserve, is the Extradition 
arrangements” provided by bhat'article. 
In other words that Article is in no way 
affected by Art. 16 of bhe Treaty of 
1876, and extradition in the Bast Indian 
possessions of the two countries remains 
pverned by the Treaty of 1815. This 
is the view which has been taken of this 
clause both in Rahmat Ali v. Emperor 
(1) and In re Celeste Cullin,gion (2). 

The petitioners urge that, as Art. 9 of 
the Treaty of 1815 provides no proce¬ 
dure it is in effect unenforceable. This 
argument I do not follow. If that 
Treaty provided no procedure such as 
was provided by the.priorTreaty-of 1802 
or by the subsequent Treaty of 1876, 
that is clear indication that the High 
Contracting Parties did not agree upon 
or intend that there should be any for¬ 
mal procedure for extradition. I do nob 
follow the argument that the Treaty 
cannot be brought into operation uotil 
the legislature has provided and sana- 
tioned a procedure. That would ob¬ 
viously be exceeding its province. The 
legislature can only sanction a proce¬ 
dure if the Treaty provides for one. The 
procedure.must be found or provided for 
in the Treaty itself before any legislature 
of either party can legislate about it. The 
legislature cannot alter either by ad¬ 
dition or subtraction the essentials of a 
Treaty which is the contract between 
the High Contracting Parties, or impose 
upon one party conditions which do not 
form part of that contract. That would be 
tantamount to the subjects of one High 
Contracting Party forcing on its own 
Government a breach of the Treaty, or 
making it impossible for its own Govern¬ 
ment to keep its pledged word with the 
other party : see The Queen v. Wil^ 
son (3). S. 18, '■Extradition Act, lays 
down that nothing in this Chapter, that 
is Ohapt 3, shall derogate from th e pro* 

{3} [1894] S Q. B. D. 42=26 w7B. 

L. T. 354=13 Cox. C. C. 620. 
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visions of any Treaty. That is, ib in¬ 
corporates in effect the provisions of 
such Treaty in tbe Municipal Courts of 
India. When therefore, the treaty 
says that offenders shall be extradited 
on demand, it is not open to a Muni¬ 
cipal Court to say that they shall not 
be delivered up until some form of pro¬ 
cedure initiated, prescribed and sanc¬ 
tioned by itself alone and not agreed 
upon by the High Contracting Parties 
|i3 satisfiei. There is, on this finding, 
no point here in emphasizing that S. 18, 
Extradition Act, refers to Chap. 3 alone, 
since, as already pointed out, the 
French posssssions in India are not a 
Foreign State, and therefore, Chap. 3 
is the only one which would apply 
to the present case. 

Article 9 of the Treaty of 1815 which 
is therefore, in my view, the provision 
to be followed contemplates summary 
delivery at the request of any authority 
of either High Contracting Party. 
That is the view which the Ijocal 
Government itself has taken of its obli- 
.gations as set out in tbe Extradition 
Manual, Chap. 3, S. 2 (a), and I think 
we may assume that that is the view 
authorized by the High Contracting 
Parties from whom this Government 
derives this authority. The procedure 
in the Manual, however, seems to be 
regarded as applicable to the case of 
grave ” offences, and neither side has 
been able to point us to any orders of 
Government under which tbe general 
provision of Art. 9 of the Treaty of 1815 
has been so restricted. This question, 
however, does not arise here as theft is 
a “grave ” offence. I find therefore 
that there is no substance in this peti¬ 
tion an)d it is dismissed. The collateral 
petition (Criminal M.P. No. 133 of 1930) 
put in under S. 491, Criminal P. C., 
must also fail since tbe detention of the 
petitioners is not illegal or improper; 
and it is also dismissed, 

Jackson, J. —I agree. Under the In¬ 
dian Act 15 of 1903, a Foreign State 
means a State to which the English 
Extradition Acts of 1870 and 1873 ap¬ 
ply. The main Act is that of 1870 
fVol. I, p. 443, Coll. Stat). As 'provi¬ 
ded in S. 2 of that Act the application 
of that Act to any Foreign State shall 
be by order in council. If tbe order in 
council has not applied the Act to 
French Possessions in India, the Act 


does not apply and these possessions 
are not a Foreign State as defined in 
the Indian Act 15 of 1903. 

The order in council applied the Act 
not generally to France, but in a res¬ 
tricted sense “ in the case of the Treaty 
with the President of the French Re¬ 
public." This is the Treaty of 1876 
which in terms does not affect the ar¬ 
rangements in the Bast Indian posses¬ 
sions of the two countries (Art. 16). 
Therefore the Extradition Act of 1870 
has not been applied to that part of 
France which is Pondicherry and 
Pondicherry is not a Foreign State. 

Therefore, Chap. 3, Act 15 of 
1903, “ Surrender in ease of States 
other than Foreign States,” applies to 
Pondicherry. S. 18, falling within 
Chap. 3, expressly preserves the provi¬ 
sions of any Treaty for the extradition 
of offenders and its procedure. This 
makes the provision of the Treaty of 
1815 applicable to the present case, and 
gives statutory sanction to its procedure. 
There is therefore no room for an argu¬ 
ment that the Treaty cannot affect indi¬ 
vidual rights in the absence of statu¬ 
tory sanction. 

Buckland, J.. in In re, Celeste Culling- 
ton (2), (at p. 335 of 48 Cal.) says : 

" By an order ia council, dated 16th May 
1878, the Extradition Acts were made appli¬ 
cable tc France.” 

It is hero that with all respect I 
differ from him. I should have agreed, 
if tbe order in council stated " in tbe 
case of France “ instead of " in the 
case of the said Treaty." I agree that 
as the Treaty of 1815 practically pro¬ 
vides for surrender on demand, a more 
elaborate procedure cannot be superim¬ 
posed by the unilateral act of one of 
the parties, 

p.R S./S.N. Bevsion dismissed. 
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SUNDABAM CHETTY, J. 
Bamaswami Tevar — Petitioner. 

V- 

Af. Subban and others —Respondents. 
Criminal Revn. No. 33 of 1930 and 
Criminal Revn. Petn. No. 31 of 1930, 

Decided on 29tb July 1930. 

Criminal P. C. (1898), S. 350 (l)-SeMiont 
Jodge fitting in revision directing further 
inquiry on same evidence and by same 
Magistrate^Eventually Oiatrict Magistrate 
transferring case to another Magistrate who 
proceeded to summon vritnesses 'afresh-* 
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Session* Judge’s order is not quite in con¬ 
sonance with S. 436 —Magistrate to whom 
case was transferred could take fresh evi¬ 
dence under S. 350 (l)_Criininal P. C. 
(1898), S. 436. 

The Sessions Judge sitting in revision against 
an order of discbargo directed further inquiry 
for fiLiding out whether the offence was com- 
iiiitttid on the evidence already adduced and 
further directed that the inquiry should bs 
inado by the same Jlagistcate who originally 
tried the case. Eventually, however, the Dis¬ 
trict ^Magistrate had to transfer the case to 
another Magistrate, who proceeded to examine 
the witnesSv'S afresh. 

Held (06t/er) that the order of the Sessions 
Judge directiug inquiry by the same Magistrate 
was not quite in consonance with S. 43i3: 10 
Cal.2Ql,Bel.on. [P 98i C 1] 

Held farther', that the Magistrate to whom 
the case was transferred could summon the 
witnesses afresh in tho exorcise of the discre¬ 
tion vested in him under S. 350(1). 

[P 934 G 2j 

.V. Somasundaram~iox Pebibioner. 

K. S. JayaramcL Ayyar —lorRespon- 

doDb 2. 

Order. This Criminal Revision Peti¬ 
tion has been tiled by the complainant 
against the order of the Sessions Judge of 
Tinnevelly in Grl. Revn. Pebn. 46 of 1929. 
Against an order of discharge passed by 
the Special Third Class Magistrate of 
Tinnevelly, in C. C. 286 of 1929 the Com¬ 
plainant tiled Cr. Revn. Pebn. 27 of 1929 
to the Sessions Judge, who directed a 
further inquiry into the case, for the 
purpose of finding out on the evidence 
already adduced, whether an offence 
under S. 424, I. P. C,, can be brought 
home to the accused. In ordering a 
further inquiry for that purpose the 
learned Sessions Judge specifically direc- 
tod that it should be made by the Sub- 
Magistrate of Nanguneri, as he was the 
person who tried the case originally, 
when he was the Special Third Class 
Magistrate, Tinnevelly. Such an order 
is not quite in consonance with S. 436, 
|of the Code, which does nob authorize 
|a Sessions Judge to direct further in- 
.quiry by a particular Magistrate subor- 
[dinabe to the District Magistrate. What 
■ the Sessions Judge can do is to direct 
the District Magistrate by himself, or 
by any of the Magistrates subordinate 
to him, to make the further inquiry, 
thus leaving the District Magistrate to 
exercise a discretion as to the selection 
of any Magistrate subordinate to him: 
vide Chundiohurn Bhuttacharjea v. Hem 
Chundar Bannerjea (IJ. 
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Be this as it may, a situation notf 
probably contemplabod by the Sessions 
Judge when ordering further inquiry in 
that manner, seems bo have arisen. 
This case has since been transferred by 
the District Magistrate to Second Class 
Magistrate, Tinnevelly, for disposal. 
That Magistrate decided to proceed 
with the examination of the witnesses 
afresh, for some reasons. That order 
has been set aside in revision by the 
learned Sessions Judge, who says, that» 
in view of his former order, it is nob 
open to the Sub.Magistrate to take evi- 
dence afresh, because the evidence 
already on record was taken by another 
Magistrate, who ceased to have juris¬ 
diction over the ease. Against ’this 
order the present revision petition has 
been filed in the High Court. 

The main point for consideration is, 
whether the Second Class Magistrate of 
Tinnevelly can now resummon the wit¬ 
nesses and re-commence the inquiry, in 
the exercise of the discretion vested in 
him under S. 350 (l) Criminal P. 0. 
By virtue of Cl. (3) of this section, 
when a case is transferred under the 
provisions of this Code, from one Magis¬ 
trate to another, the latter can exercise 
the powers mentioned in Cl. (1). That 
being so, the order of the Second Class 
Magistrate, Tinnevelly, in exercise of 
the statutory power vested in him, can¬ 
not be interfered with by the learned 
Sessions Judge, Moreover, when fur¬ 
ther inquiry was ordered to be made in 
the case, on the evidence already taken 
the Sessions Judge directed the same 
to be made, by the very Magistrate who 
had recorded the evidence. In that 
case, S. 350 would have no application. 
Now that another Magistrate has corns 
to have jurisdiction over this case, 
(which was not contemplated in the 
original order of the Sessions Judge, 
directing further inquii^y) the restric¬ 
tion placed in that order can no longer 
hold good nor can the operation of 
S, 350 ( 1 ) of the Code be checked. Th® 
order of the learned Sessions Judge U 
set aside, and the order of the Second 
Class-Magistrate, Tinnevelly is con¬ 
firmed though nob for the reasons men¬ 
tioned in his order. 

P.R.S./S.N. Order set aside . 
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Ramesam, J. 

Seth Bansiram Jashamal — Plainfeiff 
—Petitioner. 

V. 

Gnnnia Naga Ayyar and others —De¬ 
fendants—Respondents. 

Civil Ravn. Petn. No. 886 of 1929, 
Decided on 50bh March 1930, from decree 
of Sub.Judge, Madura, in Original Suit 
No. 76 of 1928. 

Transfer of Property Act (1882), S. 67 (d) 
—One co-mortgagee suing for his share of 
mortgage money and praying for sale of en* 
tire mortgaged property—He need not pay 
court-fee on whole mortgage amount—Court- 
fees Act (1870), S, 7 (ix;. 

Oqc of the mortgagees sued to recover hia 
share oaly of the mortgage money and prayod 
that the whole mortgaged property should be 
Bold. He paid court-feo on bis share of the 
mortgage money only. 

Held : that the plaintiff need not be called 
upon to pay court-fee on the whole of the 
mortgage amount; 15 3/. L. J. 406 and A.I.R, 
1919 P. C. 21, ltd. Oil. [P 936 C 2] 

T. L. Venkatarama lyer—iox Peti¬ 
tioner. 

P. N. Appuswami Iyer, A. Nagaswami 
Iyer, S. Bangaraja Iyengar, K.V. Shesha 
Iyengar, T. R. Ramachandran, V. R. 
Venugopalan, P,S. Sarangapani lyen-jar 
and S. Sankara Subramani Iyer —{ox 
Respondents. 

Judgment. —This revision petition 
arises out of an order passed hy the 
Subordinate Judge of Madura directing 
amendment of the plaint in 0. S. 
No. 76 of 1928 and the payment of 
additional court-fee. He passed this 
order in consequence of bis finding on 
issue 3 which was argued as a pre¬ 
liminary issue. 

The suit was filed by the plaintiff who 
was one of several mortgagees in a mort¬ 
gage document Ex. A, for Rs. 34,000. 
The document recites that the considera¬ 
tion of Rs. 34,000 was made up of the 
sums due on prior separate documents 
to the mortgagees, namely the plaintiff 
and defendants 5 to 10. There is no 
doubt that the amount of the mortgage 
money belonged in separate shares to 
the mortgagees so far as their interest 
inter se are concerned. But the ques¬ 
tion now is what is the correct legal 
position in a suit against the mortgagor 
when one of the mortgagees wants to 
sue. 8. 67, Cl. (d), T. P. Act, enacts : 

" Notbiog ia tbifl sdcHon shall be deemed 
to authorize a person insereatei in part only 
of the mortgage money to institute a suit re- 
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Ifttiug only to a corresponding part of the mort¬ 
gaged property, unless etc.” 

This section does not prohibit a person 
interested in part only of the mortgage 
money instituting a suit to recover his 
share of the mortgage money only by 
framing the suit to relate to the whole 
of the mortgaged property but not to a 
corresponding part of the mortgaged pro¬ 
perty. Once the mortgagee frames his 
suit praying his relief for sale or for 
foreclosure so as to operate upon the 
whole of the mortgaged property, the 
obstacle of this section disappears. In 
this case the plaintiff has prayed for sale 
of the whole of the mortgaged proper¬ 
ties. The mischief of the prohibition 
mentioned in S. 67 does not operate in 
the present case. 

As to the maintainability of the 
suit by one only of the mortgagees, 
whether he sues for his portion cf the 
money or for the whole of the debt, that 
there can be no question. If he sues 
for his share of the debt only, all that 
he has to do is to avoid the prohibition 
in S. 67. Bub if ho sues for the whole 
of the mortgage debt, if ho does so with 
the consent of the other co-mortgagees 
either because the other co-mortgagees 
do nob claim any share in the mortgage 
amount and the whole amount from the 
beginning belonged bo the plaintiff or 
because there is some private arrange¬ 
ment by which the plaintiff has since 
become entitled to the whole and tho 
co-mortgagee is not entitled to any por¬ 
tion of the debt now, or because the co¬ 
mortgagee only has been paid off his 
share of the debt but the plaintiff has 
not been paid off his share of the debt, 
whatever the reason may be, the suit 
is certainly maintainable. An illustra¬ 
tion of this occurs in Atchanma v. Sub- 
harayudu (l). In that case the co-mort- 
gagee admitted that be was not entitled 
to any interest in the mortgage money 
and the suit was hold to be maintain¬ 
able. The proposition is also clear from 
the observations of their Lordships of 
tb© Privy Council in Sunitihala Debt v. 
Dkara Sundari (2). But where there 
is DO consent of the co-mortgagee then 
the plaintiff must make the co-mortgage© 
a party defendant and sue for his share 
of the mortgage debt and must take care 
to see that he is proceeding against the 

U) [1905] 15 M.L.J, 496. 

(2) A.I.R. 1919 P.C. 24=53 I.C. 131=46 I.A. 

272=47 Cal. 175. 
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whola of tbo mortgaged property. This 
is also clear from the observations of 
the Privy Council in the case just men¬ 
tioned. Thus the real question in all 
such cases is not one of maintainability 
of the suit but what is the court-fee to 
be paid by the plaintiff in such cases 
and perhaps though the point does not 
arise now there is also the question of 
jurisdiction. In such cases, should the 
plaintiff pay court-fee upon the whole 
of the mortgage money or only upon his 
share? It is true that for realizing his 
share of the mortgage money ho lias to 
pray for sale of the whole property. That 
prayer is already in the plaint in the 
case before me. Why therefore the 
Subordinate Judge should direct an 
amendment of the plaint by adding a 
prayer in respect of the entire mort- 
gageo’s interests I do not see. The 
plaintiff already asked for a sale of the 
whole of the mortgaged property. If 
the whole of the mortgaged property 
realized more than the amount due on 
the document bo all the mortgagees, the 
plaintiff will be simply paid his amount 
and the rest of it will be held by the 
Court and will not be paid to the other 
co-mortgagees until they pay their 
court-fees. The fear that the Govern- 
ment will be deprived of the Govern¬ 
ment revenue while the whole of the 
mortgage amount is being realised and 
only a small amount is being paid as 
court-fee is therefore illusory. 

After the trial of the case and the 
final decree is passed, the Court will 
make a provision directing the defen¬ 
dants mortgagees bo pay their court- 
fees within a certain time and if they 
do not pay the court-fees the amount 
will be paid to the mortgagors after 
taking security. In such a case no 
mortgagee will allow his money to go 
back to the mortgagor’s hands owing to 
non-payment of court-fees, so that 
ultimately the Government will get the 
whole court-fee due upon the whole of 
the mortgage money. The suit then 
becomes somewhat analogous to a parti¬ 
tion action the plaintiff paying court- 
fees only on the share due to him; the 
other sharers will be arrayed as defen¬ 
dants who will pay court-fees on the 
shares due to them and get decrees in 
respect of their shares on payment of 
such court-fees. From this point of 
view no doubt, the suit really concerns 
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the whole of the mortgage. I do sot 
300 why the plaintiff should be called 
upon to pay the court-fees due on . the 
whole of the mortgage amount. Gases 
are not infrequent in Courts where as 
incidental to the relief to be given to 
the plaintiff an issue has to be deter¬ 
mined by the Court which may have 
consequences much wider than the relief 
which the plaintiff seeks ; for instance, 
an issue as to adoption in a suit for rent 
or money due on a bond or promissory 
note. In such cases the plaintiff is not 
asked to pay court-fees on all the pro¬ 
perties which he gets by reason nf the 
adoption. After all the plaintiff seeks 
the assistance of Court to get a certaio 
relief and he pays court-fees on that 
relief. The fact that the Court expresses 
some opinion on a matter of a large 
value for giving the relief the plaintiff 
seeks is no reason why the plaintiff 
should be made to pay a larger court- 
fee. In the present case the plaint as 
framed seems to bo correct as already 
observed. If on sale of the whole of the 
property the amount realized becomes 
less than the mortgage amount due on 
the document, all the mortgagees mast 
suffer rateable diminution, of course, 
subject to questions of priority raised 
by the plaintiff, as to which I say noth¬ 
ing now. Apart from suoh questions 
of priority rateable diminution seems to 
be necessary and the plaintiff will gst 
the amount due to him after calculating 
the proportionate amount. 

It is suggested to me by the respon¬ 
dents that there may be further ques¬ 
tions arising in the ease after the sale 
of the mortgaged properties suoh as Ul 
personal decree against the mortgagor 
and his other properties if the sale pro¬ 
ceeds are not sufficient to pay the fflors- 
gage amount ; (2) the right of the mor * 
gagees to proceed against the 
who is defendant 11 in the suit andl / 
any such other points that might poBSi; 
bly arise. It is said there is somo 
promise between the plaintiff re 
pendents 7 to 10. The whole 
be tried subject to such terms, 
they are. If the case proceeds on 
footing that the plaintiff and the de e 
dant co-mortgagees all stand somew 
in the position of the plaintiffs as m 
partition suit, there is no 
working out the personal j- 

even the rights against the sureties 
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thU very suit; even assuming for a 
momenfi that the plainfciiT does not care 
to prosecute those remedies or compro¬ 
mise the matter with the sureties or 
with the mortgagors. With this under¬ 
standing the suit can be allowed to 
proceed without any need for further 
amendment remembering that the whole 
•of the property sought to be sold is 
really the entire mortgagee’s interests 
which is after all the point which the 
Subordinate Judge seems to be particular 
about. With these observations I hold 
that DO amendment of the plaint is 
necessary and direct that the suit be 
permitted to proceed as it is. I make 
ao order as to costs. 

p.R.S./s.N. Case remandtd, 
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CURGENVEN AND BHASHYAM 

Ayyangar, JJ. 

Hamaswami/ Chcttiar —Appellant. 

V. 

Roya Kanniappa Mudaliar o.nd others 
—Respondents. 

Original Side Appeal No. 35 of 1930, 
Decided on Gth August 1930, from order 
of Eddy, J., D/. 17th January 1930, in 
Application. No. 104 of 1930. 

Letters Patent (Madras), Cl. 15—Order 
«dding party is not " judgment.” 

Order adding a p^rty is not a “ julgraeot " 
and therafoEiis not appoilable : 35 Mad. 1 
'{F. B.)aT.i A. I. R.ine Mad. 554, Rcl. on.-. 
A. I. R. 1027 Mad, 8i0, Dist. [P 937 C 2] 

S. Doraiswami Aiyar and K. S. Raja^ 
<jopala lyeiujar —for Appellant. 

T. M. Krishnaswami Iyer and S. 
Tyagaraja Aiyar —for Respondents. 

Curgenven, J.—This is an appeal 
<rom an order passed by Eddy, J., in 
Application No. 104 of 1930 in C. S. No. 
762 of 1926, adding the three applicants 
as party defendants to the suit. The 
plaintiff, a member of a Nattukottai 
trading family, had sued the other mem¬ 
bers of his family for partition and an 
account of the assets and liabilities ; 
and this application was made after a 
preliminary decree had been passed, the 
applicants, in their capacity as manager 
and worshippers respectively of a cer- 
'tain temple, applying to be added as 
•parties to the suit upon the allegation 
that a sum of Bs. 1,38,000 of the alleged 
•family assets was money to be held in 
'trust for the benefit of the temple. 
Against the order of Eddy, J., granting 
ighe application the plaintiff appeals. 


The ciuesbion is raised wlietber an ap¬ 
peal from an order of this kind lies, i.e., 
whether the order amounts to a judg¬ 
ment within the meaning of Cl. 15 of 
the Letters Patent. An attempt has 
been made by the appellant to derive 
from the specific consequences of this 
order grounds in support of its appeal- 
ability, bub I think it is clear that we 
must look only to the general nature 
and effect of the order, and nob to the 
results to which it may eventually lead. 
An order adding a party is either ap¬ 
pealable as a judgment or it is not ; and 
it cannot surely affect the question 
whether or nob it results in the raising 
of new issues in the suit, or indeed whe¬ 
ther or nob the Court had jurisdiction 
to pass it. There is no dispute that the 
order under reference is both in aub- 
sbance and in form an order under 0. 1, 
R. 10 (2), Civil P. C , and the point for 
decision is whether an order passed 
under this rule is appealable as a 
“ judgment.” 

It is common g'mun'l before us that 
the construction placed upon the word 
“ judgment” by Sir .Arncld White, C. J., 
in the Full Bench case, Tuljaram Row 
V. Alayappa Clietti (l), should be 
adopted hare, as indeed it has been 
adopted in all cases decided in this 
Court subsequent to that nronounce- 
manb. The passage embodying that 
construction has been often qu'^ted, and 
it is unnecessary to set it forth again. 
We have to look bo the effect, rather 
than to the form, of the adjudication. 
If its effect is to put an end to the suit 
or proceeding, it is a judgment. If it is 
in effect nothing more than a step to¬ 
wards a final adjudication, it is nob a 
judgment within the meaning of the 
Letters Patent. 

Judged by this test, I feel no diffi 
cplby in deciding that an order adding 
a party to a suit is not a judgment. It 
does nob put an end bo the suit, but is 
clearly a step towards a final adjudica¬ 
tion. It settles no rights other than 
the right bo be heard in the cause. Such 
an order answers, I think, to the tests 
proposed by Ooutts-Trobbor, C. J., in 
The Official Assignee of Madras v. 
Ramalingappa (2), a case which related 
to an order virtually identical in type, 

(1) C1912] 35 Mad. 1=8 I. 0. 310 (P. 13.).^ 

(2) A. I. R. 1926 Mad, 551=94 I, C. 456 = 19 
Mad. 539. 
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v\y.. transposiog certain defendants as 
plaintiffs. The effect of the order was 
no doubt to confer upon the newly 
transposed parties facilities for the 
prosecution of the suit, and to put them 
on the road to an adjudication which 
they could not have secured as defen- 
dants, but it did not settle any substan¬ 
tive rights. The order in the present 
case is equally initiatory in character. 
I do not think that any useful purpose 
will be served by referring to other 
cases relating to orders less closely 
similar. They all endeavour to apply 
the criterion proposed by Arnold White, 
C. J. Our attention has been specially 
drawn to a case decided by Coutts- 
Trotter. C. J.. and Wallace, J., Maha^ 
raja of Pittapuram v. Rama Row (3), 
where it was held that an order grant¬ 
ing leave to sue is a judgment if the 
effect of the order was that it finally 
shut out the defendant from pleading 
that the suit should have been dismissed 
on the point of jurisdiction. I do not 
deem it necessary to express either 
agreement with or dissent from this 
view, because while admittedly the con¬ 
clusion is a specific deduction from the 
accepted principles of construction, it 
relates to an order of a class not now 
before us. I do not think that it was 
intended bo lay down the broad propo- 
sition that all decisions involving an 
assumption of jurisdiction by the Court, 
after contest, must necessarily be 
" judgments ” though it may be that, 
conversely, the denial of jurisdiction, 
resulting as it mush in the termination 
of the proceedings, does amount to a 
judgment. I am of opinion that no ap- 
'peal lies against the learned Judge’s 
order. The appeal is accordingly dis- 
missed with costs. Vakil’s fee allowed 
is Rs. 250. 

Bhashyatn Ayyangar, J.— I agree, 
P.R.S./s.N, Appeal dismissed. 


(3) A. 1. B. 1927 Mad. 846= 105 I. C. 159=50 
Mad. 770. 


Wallace and Jackson, JJ. 

A. L. A. R. Ariinachalam Ckettiar-* 
Appellant. 

V. 

Rij. Pratapasimha Rajah Sahib -- 
Petitioner—Respondent. 

Appeal No. 46 of 1926 and Civil 
Revn. Pebn. No. 48 of 1928, Decided 
on 18bh February 1930, from order of 
Dish. Judge, West Tanjore, D/. 25bh 
November 1925, in I. A. No. 346 of 1925. 

(a) Hindu Law — Suit for partition— 
Final decree—Court can impose charge for 
adjusting shares—Such charge-binds alie¬ 
nees pendente lile. 

In the working out of a preliminary decree 
which declares cerUio parties entitled to cer¬ 
tain shares, the Court is entitled to employ all 
reasonable methods in adjusting those shares, 
especially measures which will entail the 
least amount of trouble to all oonoerned, and 
if the imposition of a charge is, in the opioion 
of the Court, a suitable alternative to depriv¬ 
ing a coparcener of some property in order 
to adjust the shares, the Court has discretion 
to impose a charge. The imposition of suck 
a charge being within the scope of the suit 
and within the jurisdiction of the Court any 
such charge imposed on the shares of the de¬ 
fendants will bind their alienees who pur¬ 
chased pendente lite : A. I, B. 1926 Mad, 
166 and 26 Mad. G86, Bef. [P 990 C1,21 

(b) Civil P. C., S. 144—Scope. 

The principle of S. 144 is not condaed ex¬ 
clusively to matters in execution. The power 
of restitution is inherent in the Court and 
should be exercised when neoessary in order 
to do justice : A. I. R. 19-22 P. C, 269, PoK. r 
48 I. C. 7. Ref. [P 990 C 2, P 031 01] 

(c) Civil P. C., S. 105—Interlocutory order 
can.be objected torn appeal against finah 
decree and no separate appeal lies. 

No separate appeal lies against an 
locutory order, passed in a partition suit bet¬ 
ween the dates of the preliminary and the 
dual decrees and which is not independent of 
the dual decree and is meant to be embodied 
therein. The method of attack against snob 
an order is not by an independent appeal but^ 
by an appeal against the final decree : 24 CaU 
725 and 33 AH. 159, Pef. [P991C2J 

T. M. Krishnaswami/ Iyengar- aud 
N. Swaminathan^ior Appellant. 

T. V. Mathy. Krishna Jyer, S. F. 
Narayana Iyer, E. S. Krishnaswanf 
Iyengar, M, Patanjali Sastri N. Srini^ 
vasa Iyengar and A. V, Vishwanatha 
Sastri —for Respondent. 

Judgment.— This appeal and the 
civil revision petition relate to the 
same matter, an order passed by tbe 
District Court of West Tanjore;^ The 
civil revision petition is put in by 
way of caution in case this Court hold* 
that the civil miscellaneons appeal does 
not lie. The respondents have in< I 
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taken a preliminary objection that the 
civil miscellanoeus appeal does not lie, 
but the discussion on that point is more 
easily set out if we deal first of all 
with the case on the merits. 

The facts necessary for disposal are: 
The parties to these proceedings are 
some of the parties to what is known 
as the Tanjore Palace Estate suit, an 
inter-pleader suit filed by the receiver 
of the estate to determine who were 
the rightful owners. The chief con¬ 
testing respondents before us are the 
defendents known as the Mangalavilas 
defendants originally defendants 4 to 
11. A preliminary decree in that suit 
was passed on Ist July 1918. It 
•awarded 3/4th share to these de¬ 
fendants. Appeals were preferred to 
the High Court. While these were 
pending a stay petition was put in by 
one of the other defendants, and in his 
order thereon passed on 7th November 
1919, Krishnan, J.,at the request of the 
Mangalavilas defendants allowed these 
latter to withdraw moneys deposited 
to the credit of the estate in the lower 
-Court up to the limit of the shares due 
to them urfder the preliminary decree 
but subject to security beiug given for 
the return of these moneys if the High 
■Court decree diminished their shares. 
Warious sums of money were then 
drawn out under these conditions. The 
High Court’s preliminary decree was 
passed on 21st January 1924 and it re- 
. duced the share of the Mangalavilas 
•defendants to 317. The Mangalavilas 
defendants had drawn moneys in excess 
•of this share under Krishnan, J.’s order 
«ind therefore had to refund. Now, on 
on 29bh January 1923 before the preli¬ 
minary decree of the High Court was 
passed defendants 8, 9, 11, 25 and 26, 
the two latter being the legal re¬ 
presentatives of the 7th defendant, 
who are some of the Mangalavilas 
defendants sold half of their right, 
title and interest in the property 
to the present .appellant. At the 
time of the sale that half-share re¬ 
presented 6/32 of the property. By 
the High Court decree that was re- 
duced to 6/55. After the High Court 
decree the suit was sent back to the 
District Court for final decree. In 
that Court on 27th March 1925 the 
appellant was on bis application made 
•A party to the suit as defendant 31. 


On IGth September 1925, the Dist¬ 
rict Court passed what it called an in¬ 
terim final decree, apparently on some 
agreement between the parties allotting 
his proportionate share to each. On 
2lsb September 1925, defendant 2, one 
of the successful appellants in the High 
Court applied in I. A. No. 346 of 1925 
for restitution of the amounts over¬ 
drawn by the Mangalavilas defendants 
under the order of Krishnan, J. Instead 
of ordering restitution or payment back 
into Court, the District Court on 2’5th 
November 1925, directed that the shares 
allotted to the Mangalavilas defendants 
be made subject to a charge for the 
overdrawn amounts, and directed fur¬ 
ther that the half share brought by de¬ 
fendant 31 be also subject to this 
charge. This charge has been embodied 
in the final decree of the District Court 
dated 26th February 1926. It is against 
the order of 25th November 1925, this 
Civil Miscellaneous Appeal and the Civil 
Revision Petition are preferred, by de¬ 
fendant 3l on the ground that the order 
errs both in law and on the merits. 

The main arguments are: (1) that if 
the order imposing a charge at that stage 
of the trial of the suit, namely between 
the preliminary decree and the final 
decree, is bo be regarded as an order in 
the suit itself, it is beyond the powers 
of the Court, whose duty after the pre¬ 
liminary decree has been passed is only 
to work out the preliminary decree and 
nob go beyond it, that its duty is limit¬ 
ed to delivering the shares bo which the 
preliminary decree has declared the 
parties entitled, that this interim final 
decree and the order under appeal are 
proceedings unknown bo law, that the 
Court cannot by way of an interlocutory 
order in the suit engraft on the prelimi¬ 
nary decree a decision on the matter of 
a charge which, as being a matter con¬ 
cerning the rights of the parties inter se 
can only be lawfully decided before the 
passing of the preliminary decree; (2) 
that, if this order is bo be regarded as a 
separate order under S. 144, as indeed 
it purported to be, it is ultra vires, since 
S. 144 applies only to matters in execu¬ 
tion; (3) that, however the order be re¬ 
garded, it has imposed a charge for the 
recovery of what was a mere personal 
obligation on the part of the Mangalavi¬ 
las defendants and that the Court has 
DO right so to convert a personal obliga 
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tion into a charge by a mere inberlocu- 
torv Older; (i) that the lower Court 
wa? wrong in imposing a charge until 
the remedy otTered by the security had 
been exhausted, it being admitted that 
no attempt to enforce that has yet been 
made, and (5) that in any case the 
charge will take eCfect only from the 
date of the order, the 25th November 
1925 and thertfoie cannot affect the pro- 
forty transferred on 29th January 1923 
to defendant 31. 

As to the power of the Court to im¬ 
pose such a charge by order or by final 
decree in the suit itself, it is not dispu¬ 
ted that in an ordinary partition suit 
the Court may in working out its pre¬ 
liminary decree for the purpose of ad¬ 
justing shares instead of making an 
actual division of all the property, give 
one copaicener a charge over the share 
of another for any difference in favour 
of the former: see Poovanalin<jam 5er- 
vai V, Veeraiji (1) and the ratio deci¬ 
dendi of iJa/a o/rfritzTiapyffljji V. Raja 
of Setucherla Somasekhara (2). In such 
a Case it is obvious that the charge was 
not created by the preliminary decree 
but springs out of the obligation of the 
Court to allot each coparcener his pro* 
par share. That, it appears to us, is 
what the District Court has really done 
in this case. It is true that this was 
not a partition suit, but was an inter¬ 
pleader suit. But when the preliminary 
decree was passed the suit became to 
all intents and purposes a partition suit 
and, so far as the appellant is concerned, 
it could be nothing else, since his vendors 
did not include all the Mangalavilas 
people. Therefore even if the Maogala- 
vilas defendants had been entirely suc¬ 
cessful, there still had to be a partition 
between them. 

Clearly, in the working out of a preli¬ 
minary decree which declares certain par¬ 
ties entitled to certain shares, the Court is 
entitled to employ all reasonable methods 
in adjusting those shares, especially 
measures which will entail the least 
amount of trouble to all concerned, and 
if the imposition of a charge is, in the 
opinion of the Court, a suitable alterna¬ 
tive to depriving a coparcener of soma 
Iproperty in order to adjust the shares, 

(1) A. I R. 1926 Mad, 186=92 I. 0. 1055. 
f2) [1908J .^6 Mad. 686=18 M. L. J. 83. 


the Court has discretion to impose a| 
charge. That the order under appeal' 
was in the course of the preparation' 
of the final decree is clear. A peti¬ 
tion for final decree bad been put in ' 
by defendant 1 on 26th March 1925- 
long before the order now appealed 
against and it was in the course of 
the proceedings to determine the final 
decree that the order appealed against 
was passed. Viewing the order broadly,, 
we think this is what the lower Court 
intended to do and has done. In work¬ 
ing out for the final decree the manner 
in which the property should be adjus¬ 
ted according bo the theoretical allot¬ 
ments under the preliminary decree, by 
what is called an interim final decree, 
the Court decided that the imposition oi 
such a charge was a reasonable method 
by which the excess amounts overdrawn 
should be recovered. That seems to ue 
a proper discretion. Amounts had been 
drawn by virtue of the preliminary de¬ 
cree and under an order passed whilei 
the suit was pending. The sitnafcioir 
created by that order bad to be adjusted' 
by the final decree in the suit. Whea 
defendant 31 took bis sale, the suit had 
clearly assumed the character of'a parti* 
tion suit, and the Court bad jurisdiction 
to impose a charge on the share of the 
Mangalavilas defendants for the amounts 
overdrawn in order to compensate the 
other defendants for the amounts sub¬ 
tracted thereby from their rightful 
shares. The imposition of such a charge 
being within the scope of the suit and 
within the jurisdiction of the Court, any 
such charge imposed on the shares of the 
Mangalavilas defendants will bind their 
alienees who purchased pendente lite. 

This is sufificient to decide the matter 
and we need not deal at length with thfr 
other points, As to the contention that- 
the charge will have effect only from it^ 
date, that is answered by what ha> 
already been said, namely, that the im¬ 
position of a charge is within the soop^ 
of the suit and defendant Si’s sale wa9^ 
pendente lite. As to the technical argu¬ 
ment that the order is erroneous be¬ 
cause it purports to have been passed' 
under S. 144 and that that section will 
not apply because no decree has been 
varied or reversed, we are not satisfied 
that the principle of S. -144 is confined 
exclusively to matters in execution*, 
The Privy Council has in Jai Barham T- 
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Kedarnath Maruari (3) laid down thab 
the power of restitution is inherent in 
the Court and should be exercised when 
'necessary in order to do justice. This 
Court has so exercised that principle in 
a suit at a stage between preliminary 
decree and the final decree in a case, 
Cunniafi Miidalyv. Eangasivami 21udahj 
U). In any case, if the money was 
taken out under Krishnau, J’s order by 
way of “execution” of that order in the 
suit, if that phrase may be used, it must 
follow that it should also be restored by 
way of “execution” of an order in the 
suit, that is, by provision in the final 
decree. As to the argument that the 
Court should not have imposed a charge 
until the remedy by way of enforcing 
the security had been exhausted, there 
were risks in that procedure. It might 
for example be held, as in fact this Court 
has held in a correlated matter, A. A. 0. 
263 of 1926, that Krishnan, J’s order 
enures only for the benefit of that single 
defendant who applied for the stay. 

As to the preliminary objection that 
no appeal lies at all, we are inclined to 
hold it is a good objection, although the 
appellant has cause to complain about 
the manner in which the lower Court 
phrased its order. The order has been 
unnecessarily drawn up in a decretal 
form as well as in a judgment form. In 
the judgment form the District Judge 

has recorded it in the following terms: 

"Rslief (9j has bJen granted in the order just 
passed in 0. S. No. 3 of 1919 (the maio suit." 

In the decretal form this has been 

recorded as follows; 

“rhat relief (S) be granted (vide order passed 

in 0. S. No. 3 of 1919).“ 

A reference to the order passed in O.S. 
No. 3 of 1916 shows that the order was: 

“When the restitution amounts payable to 
defendants 1 and 3 are determined, the final de¬ 
cree will provide for a charge on the shares of 
defendants 8 to 11, 25, 26, 28 and 29 in i mmo v¬ 
ables under the final deoree*(evideatly interim 
final deoree) dated 16th September 1025, en- 
foroeablo in exeontion in addition to their per¬ 
sonal liability; and the charge will bind de¬ 
fendant 81.“ 

It is clear from this that the order 
was not an order independent of the 
final decree but that the order was to 
be embodied in the final decree, and 
therefore not until the final decree was 
drawn up did it come into force. This 
was in accordance with wh at the lowe r 
“(8) A. I. R. 1922 P. 0. 369=69 I. 0. 278=49 
I. A. 851=2 Pat. 10 (P.C.). 

<4) [1918]>8 I, 0. 7. 


Court had power to do and was entitled 
in its discretion to do. The oflice in- 
drawiug up the decretal form of the 
order wrongly phrased it as if it were 
an Older independent of tlie final decree. 
In the view we take, any attack on this 
order ought to be put forward only by 
way of an appeal against the final decree 
and defendant 'U has not put in any, 
such appeal. The ruling in Jngodi^hury, 
Debee v. KaJiasli Chundra Kaliiry ib) is 
no doubt an authority f'r the position 
that a party can attack an interlocutory 
order passed preparatory to a final de¬ 
cree, but where the order complained 
against has been embodied in the final 
decree the method of attack is nob by] 
an independent appeal bub by an appeal; 
against the final decree: see also Bharat 
Indu V. Yakub Husain (6). 

For reasons given this appeal and the 
Civil Revision Petition must fail. We 
dismiss them with costs in the appeal. 

P.r.S./k.N. Appeal dis missed. 

(5) fl807] 24 Cal. 72-5=1 C. W. N. 374 (P.B,). 

(6) [1913] 35 All. 159=18 I. 0. 701. 
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Beasley, C. T., and Walsh, J. 
{Somisetti) Seshayya Chetty and others 
—Appellants. 

V. 

{Bolla) Subbadn and others —Respon¬ 
dents. 

Letters Patent Appeal No. 99 of 1929, 
Decided on 15th August 1930, from- 
judgment of Madhavan Nair, J., in 
Second Appeal No. 966 of 1925. reported 

in A.r.R. l929 .Vad. 79L. 

5}? (a) Limitation Act ( 1908 )-Con«lruclion 
should be favourable to plaintiff. 

Courts in dealing with questions of licnita* 
tioD should, as far as possible, place upon the 

Act a construction favourable to plaintiffs. 

[P 9 4 C 3J 

(b) Limitation Act (1908), Ss. 19 and 31- 
Plaintiff relying on acknowledgment of 
liability in suit on hypothecation bond made 
after expiry of period of 12 year* but within 
two year* provided by S. 31 S. 31 pt**' 
cribes period of limitation and so suit is 

witbin time. . . i. 

A suit on hypothecation bond was brought 
long after the period of 12 years presoribed by 
Art. 132 had expired. Plaintiff however relied 
upon an acknowledgment of the liability made 
after the expiry of the said period of 12 years 
but within the period of two years provided by 

3 

that 3. 31 prescribed a period of limi¬ 
tation and that the suit was within time: 
A. I. B. 1929 Mad.- 791, Impliedly affirmed: 
A.r.B. 1927 All. 114; 3t All. 875; A.I.B. 1925 
All. 68; A.I.B. 1927 All 577; A.I.B. 1929 Gal. 
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CS and 21 I.C. 770, Appr,‘, 36 Bom, 238 and 
A.I.R. im Mal6}i, Dist.\ A [.R. 1922 Mad. 
268, Ref. [l^ 994 0 2] 

S. \’ara'Ja:hariar and S, V. Venn- 
(jopa’.achariar~(oY Appellants. 

P. Chenzhiah —for Respondents. 

Judgment,—The defendants in this 
suit are appellants here. This was a 
suit based upon a hypothecation bond 
dated -Jlst March 1897, executed by the 
father of defendants 1 and 2 and his 
coparceners. Admittedly Art. 132, Lim. 
Act, is the'appropriate article in such 
cases and that provides for a 12 year’s 
period of limitation. The suit in this 
case was tiled on 2nd February 1921, 
and 12 year’s period of limitation pro* 
vided by Art. 132, Lim, Act, expired on 
31st March 1909, but in order to get 
over the bar of limitation raised against 
the plaintiffs by Art. 132 an acknow¬ 
ledgment of liability dated 6th May 
1909 is relied on by the plaintiffs. It 
must be noted that this acknowledgment 
was after the period of limitation pro¬ 
vided by Art. 132 had expired, but the 
plaintiff’s case is that by virtue of S. 31, 
Lim. Act of 1903, which came into force 
together with S. 1 on 7th August 1908, 
the period of limitation was in this case 
extended by two years from the date of 
that Act. The appellant’s case is that 
8. 31 does not prescribe a period of limi¬ 
tation and that therefore in the case of 
suits already time barred, when the Act 
•came into force, no acknowledgment 
made within the two years provided by 
S. 31 can be availed of by the plaintiffs 
in such suits. If the plaintiff's conten¬ 
tion is correct, the present suit was filed 
within time because they would have, 
under S. 19, Lim. Act, a fresh period of 
limitation of 12 years from the date of 
the acknowledgment. 

We have to consider the effect of 
Ss. 19 and 31, Lim. Act, and in doing so 
it must be stated that it is beyond ques¬ 
tion that S. 31 was enacted on account 
of a conflict of opinion between the 
Allahabad High Court and other Courts 
with regard to what was the period of 
limitation in suits on simple mortgages. 
The Allahabad High Court as well as 
some other High Courts had taken the 
view that the article applicable was 
Art. 147 which gave a period of 60 year’s 
limitation and certain other High Courts 
thought that the period. of limitation 
was only 12 years under Art. 132. All 


doubts on the matter were finally set at 
rest by the decision of the Privy Counci! 
in Fasw'fei'a Mudaliar v. Srinivam 
Filial (L), which decided that the period 
of limitatioa was 12 years under 
Art. 132. The result of this decision 
was that mortgagees in the United Pro- 
vincas, through a wrong interpretation 
of the law which had prevailed there, 
had lost the right of suit, and in order 
to prevent this hardship that S. 31 was 
enacted. That section allows mort¬ 
gagees to bring suits on their mortgages 
within two years from the date of the 
passing of the Act or within 60 years 
from the date when the money became 
due whichever period expires first. That 
section applies to cases where the mort¬ 
gagee s right to sue had become time 
barred before the Act was passed. It 
may also have been intended to apply to 
suits not already time barred but on 
the point of being so. That section also 
applies to suits time barred and dis¬ 
missed on that account and also to pend¬ 
ing suits. It will be seen therefore, that 
section was designed to embrace only a 
special class of cases. 

Mr. Varadaohariar for the defendants- 
appellants contends that S. 31 is purely 
remedial and gives a period of two years 
from the pissing of the Act for the in¬ 
stitution of the special class of suits 
more as a concsssion or an act of grace 
and that S, 3L does not prescribe any 
period of limitation. There is certainly 
much force in this contention very ably 
presented to us by Mr. Varadachari. In 
support of it he has referred to Ss. 3 and 
4, Lim. Act. The former says that every 
suit instituted, appeal preferred and 
application made, after the period of 
limitation prescribed therefor by Sch. L 
shall be dismissed. That section is per¬ 
fectly clear and does not give rise to 
any confusion whatever. S. 4 provides 
that where the period of limitation 
prescribed for any suit, appeal or appH* 
cation expires on a day when the Oonrt 

is closed, the suit, appeal, or application 

may be instituted, preferred or made on , 
the day that the Court reopens. HU 
contention is that S. 4 does not extend ; 
the period of limitation at all, that j 
expires on the last day of the period set j 
out in the schedule, but gives the mort* 
gagee a day or days of grace in w hmhj f 

(1) [1907] 30 Mad. 436=34 LA. 186=11 
M.L. J. 444 (P.O.). 


I 


1930 


Seshayya CiH': 

institute the suit. He contends that 
S. 19, which is the acknowledgment 
section saving limitation, limits the 
acknowledgment to the period sot out 
in the schedule. The opening words 
of the section are: 

“Whare beforo the expiration of the poriod 
prescribed for a suit « . . an aohnowledg- 
meot of liability in respect of such property or 
tight has been made . , .” 

He contends that “the period pres¬ 
cribed for a suit” means the period pres¬ 
cribed in the schedule. Mr. Chenchiah 
on the other hand for the respondents 
in his very able argument contends that 
the words “the period prescribed for a 
suit” mean not only the period of limi¬ 
tation given in the schedule but such 
further days as are given to persons by 
other sections of the Act and that the 
words in S. 19 do not mean “prescribed 
in the schedule” but in their relation bo 
S. 31 mean the further period of two 
years provided for in S. 31. He points 
out that in S. 3 the words used are: 

“every suit instituted after the period o( limi* 
tatioa prescribed therefor by Sch. 1," 

that there is a definite reference to the 
echedule and that in S. 4 the words are 
“the period of limitation prescribed for 
any suit,” the words “in the schedule” 
l)9ing omitted. Our attention was also 
drawn to S. 5 where the words are ‘ the 
period of limitation prescribed therefor” 
and other sections and pointed reference 
was made by him to S. 19 where the 
•words are “period prescribed for a suit.” 

This question has been considered by 
■the High Courts of Bombay, Allahabad, 
Madras and Calcutta. The Allahabad 
High Court has consistently held the 
view that S. 31 does prescribe the 
period of limitation and I think that 
the respondent’s contention that the 
Madras High Court has taken the same 
view as that held in Allahabad is cor¬ 
rect. The Calcutta High Court also, in 
the one case to which we were referred 
in that High Court, shared the Allahabad 
opinion. The Bombay High Court on 
the other band has taken a different 
view. 

In Shevdas Daulatram v. Narayen (2) 
the question arose as to whether a 
suit for which provision is made under 
S. 31 (1), Lim. Act of 1908, if instituted 
on a Monday, one day after the 
period of two years from the date 
of the passing of the Act has ex- 

<3) [1912] 86 Bom. 268=312 I.O. 811. 
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pired, could be taken to have been insti¬ 
tuted within the period of two years 
and it was held that S. 31, Lira. Act, did 
not prescribe a period of limitation aud 
that the suit could not be taken to have 
been instituted within the period of 
two years. That Court had not to 
consider S. 19, Lim. Act, and is on that 
ground certainly distinguishable from 
the present case. An earlier case in 
the Bombay High Court under the old 
Act, Bai Hemkore v. Masamalli (3), was 
a case of an acknowledgment by the 
defendant. That was a case of a suit 
to recover money due under a bond. 
The defendant made an acknowledgment 
of liability during the time that the 
Courts were closed for the vacation. 
When the acknowledgment was made 
the three years period of limitation 
provided in the Act bad expired although 
the plaintiff’s right to institute the suit 
on the date was subsisting under S. 5 
of the old Act which is the same as S. 4 
of the present Act. In Shea Pratab 
Singh v. Tajammul Hussain (4), a case 
like the one now under appeal, of 
acknowledgment of liability, it was 
held that S. 4 does not prescribe any 
special period of limitation for any 
kind of suit but only lays down that 
when the prescribed period of limitation 
expires on a day when the Court is 
closed then the suit must be instituted 
on the day when the Court reopens and 
while in full agreement with the view 
taken by the Bombay High Court in 
Bai Hemkore v. Masamalli (3), last 
referred to, they held that that case 
was distinguishable Hrom the case then 
before them. On p. 70, Mears, 0. J., 

and King, J. state as follows: 

"It has bcea argued for the reepoadeuts that 
ia S. 19 the worda “before tbo expiration of 
the period prescribed” must bs taken as mean¬ 
ing before the expiration of the period pres¬ 
cribed in the schedule. We see no reason for 
limiting the * meaning of the words in the 
manner suggested.” 

A contrary view to that contended 
for here by the appellants was also 
taken by the Allahabad High Court in 
Hira Singh v. Mt. Amarti (5). There 
the special period of limitation of two 
years prescribed by S. 31 of the Act of 
1908 expired on a Sunday and it was 
held that a suit for sale to w hich S. 31^, 

(3) [1902] 26 Bom. 782= Bom. L. R. 608. 

(4) A. I. R. 1927 All. 114=98 I. C. 1005=49 

All. 67. 

(5) [1912] 34 All. 375=14 I. C. 154. 
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appliol iastiSutecl upon the following 
MonJay was within time. In the opin¬ 
ion of bho Bench the time 6xed for the 
institution of suits under S. 31, was as 
much prescribed as if suits instituted 
under that section found place in the 
schedule. Another Allahabad case is 
Harish Chan'ha v. Raatola Kunivar (6), 
where it was held that the words 
‘‘prasciibed in S. 19, Lim. Act,” mean 
' prescribel by any law for the time 
being in force” and not limited to 
the period prescribed in Sch, 1. of 
the Act. Again in Abdul Ghani v. 
Chiranji Lai (7), a decision of a single 
Judge, it was held that an acknowledg¬ 
ment of a debt made after the expira¬ 
tion of the three years perioi prescribed 
by Sch. I, Lim. Act of 1908, for a suit 
upon a promissory note bub made before 
a suit on the note is actually barred by 
limitation is a good acknowledgment 
and there was no reason to limit the 
sense of the expression ‘ period pres¬ 
cribed” to the period prescribed in the 
schedule alone. I now turn to the 
decision of Rankin, C. J., in Debendra 
Nath Hoy v. Kartio Prasad Das (8). In 
that case there had been a payment of 
interest on a simple money bond after 
the expiration of the three years from 
the date limited for payment when the 
Court was closed but it was held that 
it could not save limitation under S. 20, 
of the Act if a suit on the bond was 
not brought on the day the Court re¬ 
opened after the vacation. In his judg¬ 
ment Rankin, C. J., dealt with the case 
in Bai Hemkore v. Masamalli (3), and 
ha found himself in agreement with 
what was there laid down. The case in 
Sheo Prasad Singh v. TajammulL Hus¬ 
sain (4), which is exactly in point here 
and which distinguished Bai Hemkore y. 
Masamalli (3), was also dealt with by ' 
him. He states at p. 1214 as follows: 

"That section was really intended for a 
limited class of people to amend the sohedale 
to the Limitation Act and substitute for them 
a longer period than the period which the 
schedule really mentions.” 

This case clearly supports the view 

of the Allahabad High Court. The 


Miirugesa Mudaliv. Bamaswami CheU 

iiar{d), where it was held that the 
benefit of S. 4, Lim. Act, could be in¬ 
voked in computing the period pres¬ 
cribed by S. 31, Lim. Act. The reason- 
ing in the judgment in Hira Singh v. 
Mt. Amarti (5), was adopted but that 
in Shevdas Daulatram v. Narayen{2)^ 
was not followed. In Subbarayan v. 
Natarajan (10), a decision of Spencer 
and Ramesam, JJ. on S. 48, Civil P. C., 
in the opinion of Spencer, J., the word 
“prescribed” used in S. 15, Lim. Act 
means “prescribed by Sch. 1 to >he 
Act'* though the words “in the schedule" 
do not appear in the section as in Ss. 3 
and 6 of the Act. In Ummaiku v. 
Pathmu (ll), a case not really in point, 
Ramesam, J. appears to think Bai Hem- 
korc V. Masamalli (3), was correctly 
decided but here again that easels 
distinguishable from this for the reasons 
already given. In Mari Narasayyav. 
Peruri Krishnamurthi A.I.B. 1928 Afod. 
1255 reference is made to Murugesa 
Mtidali V. Bamastoami Chetiiar (9), 
where Shevdas Daulatram v, Narayen 
(2). was dissented from but Reilly, 
had not to consider S. 3L at all but the 
effect of S, 4 of the Act and he held 
that the period of limitation mentioned 
there must Jbe understood not only as 
prescribed in the schedule but also as 
qualified by Ss. 5 and 22. 

In our opinion, the correct view of 
the effeot of S. 31 has been taken by 
the Allahabad High Court in 
Prasad Singh v. Tajamul Hwssflw(4| 
by this Court in Murugesa Mudaliar^- 
Bamastoami Ghettiar (9), and by febe 
Calcutta High Court and therefore S. 31i 
Lim. Act, does prescribe a period of 
limitation. Courts in dealing with quos- 
tloDS of limitation should, as far as 
possible, place upon the Limitation Act 
a construction favourable to plaintiffs 
and adopting that principle here, this* 
Letters Patent must fail and be dis¬ 
missed with costs. 
p.R.S./p.N, Appeal dismissed^ 


view expressed by the Bombay High 
Court in Shevdas Daulatram v. Narayen 
(2), was dissented from in Madras in 


(6) A. I. R. 1925 All. 68=80 1.0, 743. 

(7) A.-1. R. 1927 All. 677=102 I, 0. 111=49 
All. 726. 

(8) A. 1. R. 1929 Cal. 68=114 I. C. 483=56 
Gal. 1210. 


(9) [1914J 21 1.0.770. 

(10) A, I. R. 1922 Mad. 263=70 I. 0. 

Mad. 785. ^ 

(11) A. I. R. 1921 Mad. 654=68 I. 0. 924-4* 
Mad. 817. 
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Reilly and Anantakeishna 
Aiyar, JJ. 

{Srimathi) Deivasikavioni Annamalai 
Desikar, Fandara Sannadhi ayiother 
—Petitioners—Appellants. 

V. 

Eaju Pillai and others —Defendants— 
Respondents. 

Appeal No. 141 of 1927, Decided on 
22dc1 July 1930, from order of Dist. 
Judge, North Arcot, D/- 25th October 
1926, in E. P. No. 26 of 1924. 

^ (a) Limitation Act (1908), Art. 182 (5)—• 
Decree patted for recovery tubject to pay* 
ment for improvements to defendant — Ap¬ 
plication by plaintiff for extention of time 
to make payment it not step'in’aid of exe* 
cution. 

Where decree is passed in fayoiir of pHintifi 
for recovery of property subject to payment by 
him of certain amount for improvements to de¬ 
fendants, application by plaintifi foreitensioD 
of time to enable him to raist money is not 
fitep*in-aid of execution : A. I. R. 1922 Mad. 
247, Doubted and Dist.\ 38 Mad. 695 not Appr. 
41 Mad. 251 aud A. I. R. 1928 Mad. 14.3, Rel. 
on. ; 36 Bom. 638 ; 37 Bom. 317 ; 17 A. L. J. 
841 and 24 All. 300, Dist. [P 996 C 2] 

(b) Limitation Act (1908), Art, 181—De¬ 
cree for postettion patted on condition that 
plaintiff should pay improvements — 
Amounts to be decided later on commis- 
tioner’s report — Art. 181 applies and time 
to apply for execution accrued from date 
on which amounts were finally fixed by 
Court. 

A decree for poseeFsion of propotty was pas¬ 
sed in favour of plaintiS on condition that he 
should pay to defendants certain amounts for 
improvements. The amounts however wore not 
settled at the time of the decree but were to be 
fixed later on report of the Commiesioncr ap¬ 
pointed for the purpose. 

Held •, that for the purposes of execution of 
the decree, Art. 181 would govern the case, and 
the right to apply for the execution -aoerued 
from the date on which *(he amounts wore 
finally settled by the Court : 51 I. C. 576 and 
24 All. 300, Dist. [P 997 C 1. 2] 

(c) Limitation Act (1908), Arts. 182 
and 181 — Interpretation. 

Article 162 ought to be read as “for the exe¬ 
cution cf a decree or order not provided for as 
regards dismissal by Art. 183 and by 8. 48, 
Civil P. 0.” lathe same way Art. 181 should 
be read as application for which no period of 
limitation for the purpose of dismissal is pro¬ 
vided elsewhere in the schedule or by 8. 48, 
Civil P. 0. [P 998 0 1] 

K. Rajah Iyer and V, Ramaswami 
lyer~"iox Appellants. 

T. B. Ramachandra Iyer, S. Srini- 
vaja Iyer and V. C. Veeraraghavan—iot 
Ees pendents. 

Reilly. J .'-In this case a decree was 
made that ^he plaintiff should recover 
eertain property from the defendants 


and that he should pay to certain of the 
defendants amounts for improvements. 
Grammatically, those might be two sepa¬ 
rate provisions in the decree ; hut I 
think there is no doubt that the inten¬ 
tion of the decree was that on the pay¬ 
ment of those amounts the plaintill 
should be entitled to recover possession. 
The learned District Judge adopted a 
rather curious course in making his de¬ 
cree in respect of those amounts to be 
paid for improvements. He fi.Ked them 
provisionally. He provided in the de¬ 
cree that they were subject to revision 
on the report of a Commissioner to be 
appointed by the Court. There was an 
appeal against the decree ; but it was 
dismissed by this Court in December 
1918. On 15th December 1919 the plain¬ 
tiff put in an execution petition, in 
which he prayed for the appointment of 
a commissioner to fix the amounts to be 
paid for improvements and for posses¬ 
sion of the property* Eventually the 
commissioner made his report, and the 
District .ludge after considering it ad¬ 
opted the amounts suggested by the 
commissioner on 12th November 1920, 
and ordered that the plaintiff should 
pay those amounts into Court by 17th 
December 1920. The amounts were not 
paid by that date, and the execution 
petition was adjourned from time to 
time ; and eventually on 8tb August 
1921 the plaintiS put in an application 
that further time might be granted to 
him for payment, and time was granted 
to him up to 16th August 1921. On 
that date the money had not been paid 
and the execution petition was dismissed. 
Then on 6th August 1924, the plaintiff 
put in E. P. No. 26 of 1924 for deli¬ 
very of the property on payment of the 
amounts fixed. Objection was taken by 
some of the defendants that the petition’ 
was time barred, because it was put in' 
more than three years after the previous- 
execution petition. The plaintiff con¬ 
tended that the bar of limitation wa» 
saved by his application of 8th August 
1921, for the adjournment of the previ¬ 
ous execution petition in order to allow 
him time to make the payments. The 
learned District Judge decided against 
that contention and dismissed the second 
exeontion petition. The present appeal 
is against that order of dismissal. 

Mr. Rajah Ayyar, who appears for the 
plaintiff, has first contended that the 
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application for extended time for pay¬ 
ment, which was made on 8bh August 
1921 , was a sbep-in-aid of execution 
within the meaning of Art. 182, Lim. 
Act. He has first referred us to Sankara 
Nainar V. Than(iamma{l),\n which it 
was iield that an application made by a 
mortgagor for extension of the time 
allowed him for payment in a decree 
for redemption was a stop-in«aid of exe¬ 
cution. With very great respect I am 
not able to understand that decision. 
The application of the mortgagor in that 
case appears to me to have been an 
application to extend the time fixed in 
the original decree, that is an applica¬ 
tion to vary the original decree. There 
are provisions for making such appli¬ 
cations in respect of redemption decrees. 

I do not myself understand how such an 
application could be treated as coming 
within the words “step-in-aid of exe¬ 
cution,” in Art. 182, Lim. Act. But that, 
as I have said, was a decision in a mort- 
gagosiiit and so perhaps may be regarded 
as not exactly applicable to the present 
case. What appears to be of more use 
to the plaintiff in this case is the 
decision in Abdul Kadtir Rowthcr v. 
ErUhnan Madhavan Nair (2), in which 
an application for time to get an encum¬ 
brance certificate for the purpose of a 
sale in execution was regarded as a step- 
iu-aid of execution. 

Ayling, J., in Ma.Hlamani Mudaliar v. 
Sethusrvami Ayyar (3), expressed dissent 
from that view; and it has to be noticed 
that there is a decision directly in con¬ 
flict with it in Ilamastvami v. Veer- 
anna (4). Bub Mr. Rajah Ayyar has 
brought to our notice two cases of the 
Bombay High Court, Haridasanabhai v. 
Vithaldas Kisandas (5), and Seskadas- 
ckarya v. Bhimacharya (6), in which 
applications for time for getting copies 
of decrees or other documents were held 
to be ateps-in-aid of execution, and 
has also quoted Pitam Singh v. Toia 
Singh (7), Bhairon Prasad v. Amina 

Begam (8), and Eaghunath Prasad Singh 

• 


(1) A I.R. 1922 Mad. 247=70 I.O. 333=45 
Mad. 202. 

(2) [1915] 88 Mad. 695=23 I.C. 533. 

(3J [1918] 41 Mad. 251=41 I.O. 701. 

(4 A.I.R. 1928 Mad. 143=103 I.O. 648. 

0 [1912] 36 Bom. 638=17 I.O. 30. 

6 [1913] 37 Bom. 817=17 I.O. 969. 

(7) [1907] 29 All. 301=4 A.L.J. 184=(l907) A. 
W N 74* 

i^) [1916] 38 All. 690=35^1.0. 638. 


V. Lakshmi Narain Singh (9), which are 
to the same effect. Bub, even if to ask 
for time bo get from other persons docu¬ 
ments necessary for execution proceed¬ 
ings can properly be regarded as a step- 
in-aid of execution, in my opinion to 
defer, or bo ask time for, doing some¬ 
thing which concerns the decree-holder 
himself cannot properly be regarded as 
aiding execution. 

It is rather in my opinion postponingj 
execution. To say that it is aiding exe-^ 
cution to ask for extended time for pay¬ 
ment, because the'decree-holder, if he 
gets time, may be able to earn or borrow^ 
or otherwise raise money, appears to^ 
me unreasonable; and no decision basj 
been brought to our notice in which an 
application for time for that purpose 
has been held to he a step-in-aid of 
execution. The payment of the moneyl 
may well be a step-in-aid of execntion;| 
but the means and the opportunity of 
the decree-holder for raising it appear 
to me to be entirely unconnected with 
execution. In my opinion therefore the 
application of the plaintiff for further 
time to make the payment was not a 
step-in-aid of execution. 

But Mr. Rajah Aiyar has contended 
alternatively that Art. 182 of the Act 
has no relation to this case, because in 
the decree no time was fixed for the 


payment of the amounts for improve¬ 
ments and they could not have been 
paid on the date of the decree as they 
had not then been determined. That 
appears bo me to be a good argument, 

and, if it is so, then we must turn to 

Art. 181. If we do that, we find that the 
period of limitation is three years from 
the date when the right to apply 
crues. Mr. Rajah Aiyar indeed go®3 
further and has contended that 
time was fixed for payment in the de¬ 
cree the plaintiff might have paid a 

any time up to the end of twelve years 

and in support of that he 
EukminiKuar v. Skeo Dat Bat [ 
and Ghhcdi V. Lalu (11). Neither o 
those cases appears to me to s^PP 
that contention as each turn®® 
the interpretation of the Particul« 
words ol the decree ooncerned. i 

first case the decree-holder ^ ^ 

(9) A.I.R. 1925 All. 394=88 1.0. 271=W All. 

667 . 

(10) [1919] 511. C; 576. ’ W N.60. 

(11) [1903] 24 All. 300={1908) A. W. JN 
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liberty to pay the amount at any time 
in a certain month in any year. In 
the second case which was one of pre¬ 
emption time was held to run from the 
date of the payment of the pro-emption 
amount within the period allowed in 
ithe decree. Neither of tliose cases I 
think can help the plaintiff. The ap¬ 
propriate article appears to me to be 
Art. 181, and we have only to deter¬ 
mine the date when the right to apply 
accrued. In this case the accrual could 
not be a continuing thing the right must 
have faccrned on some particular date. 
Now as I have said the District Judge left 
the amounts to be paid for improvements 
unsettled in the decree and under the 
decree they were to be fixed later on 
the report of a commissioner. A com¬ 
missioner was appointed and on his 
report the District Judge fixed the 
amounts on 12th November 1920. 

In my opinion the effect of that was 
that those amounts were fixed upon 
that day and then became part of 
the decree. If there was anything 
irregular in the learned District 
Judge’s procedure in arriving at his de¬ 
cree in that way the plaintiff or any one 
else concerned had his right to appeal 
but that is not a question to be decided 
in execution. The amounts were fixed 
on 12th November 1920 and the order 
then made was that they should be paid 
by 17th December 1920. But as I have 
mentioned they were not paid and that 
execution petition was eventually dis- 
missed on iGbh August 1921. Mr. Rajah 
Aiyar contends that even if we are to 
take the amounts as brought into the 
decree when the District Judge even 
tually fixed them in November 192U, 
yet because the execution petition was 
not disposed of until 16th August 1921, 
his right to apply within the meaning 
of Art. 181 did not arise until the dis¬ 
missal of the petition on 16th August 
1921. That appears to me aa untena- 
able contention. The suggestion is that 
the fixing of the amounts on 12bh No- 
vember 1920 was merely an interlocu- 
tory matter which did not really take 
effect until the execution petition was 
finally disposed of in August 1921. But 
if we look upon the fixing of the 
amounts as an interlocutory matter in¬ 
cidental to the exeention petition when 
that petition was dismissed the order 
fixing the amounts went with it. 1 do 


nob think that is the proper way to 
regard the matter. If we remember 
the way in which this decree was drawn^ 
the fixing of the amounts by the learned 
District Judge on 12bh November 1920, 
appears bo mo to have been the final 
settling of the decree and from that 
date the plaintiff was at liberty to make 
bis payment and his right to apply 
within the meaning of Art. 181 accrued. 

Mr. Rajah Aiyar has raised ono more 
contention, viz., that oven apart from 
the facts that no date for payment was 
fixed in the decree and payment could 
not be made on the date of the decree,. 
Art. 181, Lim. Act, does not apply to 
this case but only S. 48, Civil P. C., 
which gives the decree-holder 12 years 
from the date of his decree for his ap. 
plication. That contention depends 
upon -the wording cf Art. 181. The 
wording is: 

“applicatioDB for which no period of limit.'xtion 
is provided elsewhere in this schedule or by 
S.4?, Civil P. C. of 190?." 

Mr. Rajah Aiyar suggests that S. _ 48, 
Civil P. C., does provide a pei iod of limi¬ 
tation of 12 years for all decrees other 
than decrees for injunction and that if 
we exclude from Art. 181 all applica¬ 
tions which are provided for in other 
articles of the Limitation Act, and also 
decrees (other than decrees for injunc- 
bion) which are provided for in S. 48 of 
the Code there is very little left for 
\rt. 181 and certainly nob enough to 
cover this case. That is a curious re- 
suit of what at first eight might be 
taken bo be the grammatical meaning of 
Art. 181. If we look at Art. 182 we 
find that the wording on the face of it 
may present almost the same difficulty. 
It runs; , , 

‘Tot the execution of a decree or order not 
provided for by Art, 1S3 or by S. 48, Civil P. 
C. of 1908.” 

Literally, according to Mr. Rajah 
Aiyar 8 interpretation that would mean 
that Art. 182 first excludes decrees m- 
eluded within Art. 183 and then exclu- 
des every decree wliich comes within 
S. 48, Civil P. C. Then bo what de¬ 
crees ’ other than decrees for injunc- 
tion would Art. 182 apply? I think 
those conundrums arise only from 
a superficial view of the wording 
of Arts. 182 and 181. Those articles 
like the rest of Sch. 1, Lim. Act, must 
be read with S. 3 of the Act. S. 3 of 
the Act provides that suits, appeals and 
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applicifciona made afber the periods of 
limitation prescribed in Sch. 1 shall 
be dismissed, that is, these periods of 
limitation sob out in the different arti¬ 
cles of Sch. 1 of the Act are only bo be 
taken in reference to the question of 
dismissal. Then wo come to Art. 182. 

If we road it, as I think we ought to : 
“for tiio exeentioo of a decree or order Qofc 
provided for ns regards dismissal by Art. 133 
or by 3. 43, Civil P. C.” 

there is no ditliculty about it because S. 
48 of the Code only provides for the 
dismissal of execution petitions which 
come in after the period of 12 years. It 
has no application to execution peti¬ 
tions pub in at an earlier date and does 
not purport to deal with them. And 
in the same way if wo read Art. 181, 
as 

"applicabiou for which no period of limiSaSioa 
for the purpose of di?mis^al is provided else¬ 
where in this sjhodule or by S. 43, Civil P. C.” 

there is no ditliculby about it and in 

fact the universally recognised intor- 

prebabion of those articles is the right 

one, not the curious interpretitioa 

which Mr. Rajah Aiyar suggests from 

his view of the grammatical language of 

the articles which is perhaps nob very 

happy. 

Mr. Raj ill Aiyar’s last contention 
therefore that neither Art. 18L nor 
Art, 182 applies to this case but only 
S. 48, Civil P. C., in my opinion also 
fails. In my opinion this appeal must 
be dismissed with costs. 

Anantakrishna Ayyar, J.— I agree. 

p.R.S.fs.N, Appeal dismissed. 
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Reilly athd Anantakrishna 
Atyar, JJ. 

T. V. Gopalakrishna Ayyar and an¬ 
other —Appellants. 

V. 

Official Heceiver. South Malabar, and 
oiAm—Res pendents. 

Appeal No. 13 of 1926, Decided on 
24th July 1930, from order of Dist. 
Judge, South Malabar, in Civil Misc. 
Appeal No. 6 of 1925. 

^ ^ (a) Provincial Insolvency Act (5 of 
1920), S. 46—Word “due" does not cover 
debts already time barred, 

The word “due" &8 used iu S. 46 means 
“legally recoverable" and not debts which have 
become time barred. [P 999 C 1} 

^ (b) Provincial Insolvency Act (5 of 
.1920), S. 46—Scope. 

The Official Receiver has no right to set off 


agiias^ the creditor’s oUim a time-barred 
cUicQ against the creditor, [P 939 C 1] 

C. S. Swaminathan—toj: Appellants. 

T. S. Anantaraman —for Respondents. 

Reilly, J.—This is an appeal against 
the order of the District Judge of South 
Malabar in an insolvency matter. The 
appellant, a creditor of the insolvent, 
has nub in a claim before the Official 
Receiver for an amount which he says 
is due to him from the insolvent. The 
learned District Judge has found that 
the Official Receiver is entitled to set 
off against that claim a time-barred 
debt due from the creditor to the in¬ 
solvent. I do not think it can be dis¬ 
puted, and I did not understand Mr. 
Anantaraman for the Official Receiver 


to dispute, that a creditor in an insol¬ 
vency can prove only a debt which at 
the date of the adjudication has not be¬ 
come time barred. If we examine Ss. 84 
and 23 (2), Prov. Insol. Act, I do not 
think that there can be any doubt on 
that point. But it is suggested that, 
although the creditor cannot recover 
from the insolvent a time-barred debt 
and although a day before be is adjudg¬ 
ed insolveut the insolvent himself could 
not set off against the creditor a time- 
barred claim, the Official Receiver has 
a higher right and can set off against 
the creditor’s claim a time-barred claim. 
That appears to me to be a very start¬ 
ling proposition. 

Mr. Anantaraman argues that it can 
be founded on the wording of S. 46, 
Prov. Insol. Aot. That section runs: 
“Where there have been mutual dealings bet¬ 
ween an insolvent and a creditor proving or 
claimiog to prove a debt under this Act, an 
account shall be taken of what is due from the 
one party to the other in respect of such 
mutual dealings and the sum due from the one 
party shall be s»fc off against any sum due from 
the other parky, and the balance of the ac¬ 
count, and no more, shall be claimed or paid 
on either side respectively.” 

Now in that section Mr. Anantaraman 
contends **due” does not mean legally 
recoverable” but “justly due”; and he 
has pointed out that in S. 60, Contract 
Act, “due” is used of a debt which is no 
longer legally recoverable from the 
debtor but which is actually and ]R9“*y 
due from him. No doubt the word due 
is used in that sensa in S. 60 , Contract 
Act ; but we have to ascertain m what 
sense it is used in S. 46. Prov. Insol. 
Act. I think that, if we try to 
that section out, there can be no doubt 
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thab “due” as used in it means "legally 
recoverable” because, if it includes nob 
only debts which are legally recover¬ 
able bub also debts which have become 
time barred, then that meaning of the 
word must apply to both parties, and, if 
we'bake into account what is due other- 
wise than legally recoverable from the 
ineolvent to the creditor and from the 
creditor bo the insolvent and arrive at 
the balance in the way indicated in the 
section, the balance may well bo in 
favour of the creditor by reason of a 
time-barred debt due to him. The re¬ 
sult of thab would be thab under the 
Insolvency Act a creditor could recover 
a time-barred debt, which I think is 
.entirely out of the question. For that 
jreason alone without discussing the 
'matter further I may mention neither 
side has bean able to find any authority 
on this point—it appears to me clear 
that the learned District Judge’s view 
of the matter is wrong and that the 
Official Receiver in this case has no 
right to set off against the creditor's 
claim a time-barred claim against the 
creditor. 

Bub it is represented to us that, al¬ 
though the learned District Judge dis- 
posed of the appeal on his view of the 
law in this matter and then sent the 
case back bo the Official Receiver to be 
worked out in accordance with that 
view, it has not yet been dobsrmined 
whether the claims of the insolvent 
against the creditor are actually time 
barred, and that question of course must 
be investigated. So, although I do nob 
agree with the learned District Judges 
view of the law, I agree with him that 
it is necessary that this case should go 
back to the Official Receiver for fur- 
ther investigation. In the circum¬ 
stances the appellant is entitled to bis 
costs on this appeal. 

Anantakrishna Ayyar, J.— I agree. 
I wish bo add thab the object of S. 46, 
Prov. Insol. Act, is nob to do away with 
the provisions of Limitation Act and to 
revive claims already barred by limita¬ 
tion before a person became insolvent. 
The logical result of the contention 
raised bv the learned advocate for the 
respondent would be that once a person 
becomes insolvent, not only could the 
Official Receiver representing the estate 
of the insolvent enforce claims of the 
insolvent which had become barred by 
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limitation long before the insolvency, 
but also the creditors of the insolvent 
whose debts had boeamo barred by limi¬ 
tation long prior to the insolvency could 
seek to enforce such claims against the 
estate of the insflvont in the hands of 
the Official Receiver. In the absence of 
any specific provision in the Insolvency 
Act, I am nob prepared to agree bo a 
contention which leads to such results. 
I can understand that cliinis not barred 
by limitation on the date of adjudica¬ 
tion sliould be taken to be nob barred so 
long as the adjudication subsists ; but 
the contention that the effect of insol¬ 
vency is to revive debts already barred 
by limitation is, I think, a startling 
one, and, in the absence of authority, 
should nob be accepted. No decision of 
any English or Indian Court in support 
of such a contention has been cited be¬ 
fore us. 

It seems to me thab the object of 
S. 4G, Pro. Insol. Act, is to provide for a 
just and equitable mode of “adjustment 
of" mutual dealings of the insolvent 
and his creditor ; but for such a provi¬ 
sion the creditor of an insolvent if be 
also owed a debt to the insolvent 
would have to pa>y the whole of the 
debt to the Official Receiver, i.e., he will 
have to pay the full sixteen annas in 
the rupee in respect of the debt due by 
him to the insolvents’ estate, whereas 
he would be entitled to receive from 
the estate only pro rata dividend from 
the estate. Such a result was consider¬ 
ed unjust and inequitable in cases 
where "mutual dealings” of the nature 
contemplated by the section existed bet¬ 
ween the parties The section accord¬ 
ingly provides that 

“ao acsoaot shall be taken of what is due from 
the one party lo the other in respect of such 
mutual dealings, and that the sum due from 
the one party shall be set off against any sum 
due from the other party, and the balance of 
account and no more shall be claimed or paid 
on either side respectively." 

Whether any amounts are due from 
the one party bo the other, and whether 
they are barred by limitation, are all 
questions to be decided under the gene¬ 
ral law and S. 46 only provides how the 
respective rights of the parties should 
be adjusted by set-off in cases of mutual 
dealings. I agree with my learned 
brother that the appeal should be al¬ 
lowed. 

p.R.s./s.N. Avveal allowed. 
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Bi^asley, C. J., and Cdrgenven, J. 

{Yanalij Rami Reddi and another — 
Defendants—Appellants, 

V. 

Tanati Clienchu Polamma —Plaintiff 
—Respondent, 

Appeal No. I7l of 1927, Decided on 
9th April 1930, from decree of Sub* 
Jud^e, Nellore, D/- 25th February 1926, 
in Oiiginal Suit No. 89 of 1925. 

(al Hindu Law — Maintenance — Widow 
suing her deceased husband's brother (or 
maintenance—Net income of defendant's 
family consisting of seven members, being 
Rs. 15,000 per year—Rs. 100 p. m. would be 
proper maintenance. 

Phiabiff, a Hiudu widow, sued her deceased 
husband’s brother for maintenance. The 
annu.il net iac-)tno of tho defendant’s family, 
whicl) consistMl of seven members in all, was 
R’. I'j.OOO. Tha phinti/I was a youni* woman 
of about IS years and was in neel of edu* 
c.vbioii, 

ail allowance in all of Hs. 100 
per inensatn would be the proper amount of 
m'intoiiance. [P 1001 C 1] 

(b, Civil P. C.. O. 33, Rr. 10 and 11 — 
Court-fees. 

Undjr 0, 33, Rr. 10 and 11, Civil P. C., 
Court should direct the defendant to pay as 
court-fees the amount which is payable only 
on that portion of the plaintiQ's claim wbloh 
is successful : .1. 1. R. 1928 Mad. 216 and 38 
All. ICO, Foil. (P 1001 C 1] 

T. V. Eamanatha Aijijar—lor Appel¬ 
lants. 

B. SoTnayya—for Respondent. 

Beasley, C. J.— This is an appeal 
from the Court of the Subordinate 
Judge at Nellore. The defendants in 
the suit are the appellants and there 
are also objections by the successful 
plaintiff in the suit, the respondent 
here. The plaintiff, whose deceased 
husband and defendant 1 were un¬ 
divided brothers bled the suit claiming 
maintenance. Defendant 2 is the un¬ 
divided minor son of defendant 1. The 
plaintiff’s husband died on 12bh June 
1919 and the suit was filed on 2l8t De¬ 
cember 1923 claiming current mainte¬ 
nance at Rs. 250 a month and arrears 
from 12th June 1919 to the date of the 
plaint. The total valuation of the 
claim was Rs. 16,500. The learned 
District Judge awarded the plaintiff 
Rs. 50 in cash per mensem and three 
putties of paddy per annum equivalent 
to Rs. 240 per annum in respect of cur¬ 
rent maintenance and arrears at the 
rate of Rs. 35 .per mensem; and with 
regard to costs, he directed defendant 1 
to pay the plaintiff's costs of the suit 


and also the whole of the court-fee pay« 
able to Government by the plaintiff 
who brought her suit in forma pauperis. 

The members of defendant I’s family 
consist of himself, bis wife, a minor son, 
two minor daughters, his mother and a 
widowed sister. The plaintiff’s case 
was that the neb income of the family 
amounted to about Rs. 20,000 a year ; 
on the other hand defendant I’s case 
was that the net income was only 
Rs. 6,000 a year and he offered to pay 
only Rs. 25 per mensem as current 
mainbenance. The learned Subordinate 
Judge book the gross income of the 
family to be Rs. 24,000 from which he 
made deductions for kist and estimated 
the net income at about Rs. 15,000 al¬ 
though there does not seem to be any¬ 
thing on the record which would justify 
a reduction of the family income below 
Rs. 19,000 a year. He seems to have 
been generally satisfied with the evi¬ 
dence as to the family income given on 
behalf of the plaintiff. Though defen¬ 
dant 1, the managing member of the 
family, admitted that he had accounts 
he did not produce them. He must 
have known that on the question of 
maintenance it was all important that 
he should show to the Court not only 
what the expenditure of the family was 
but what its profits were and assist the 
Court in arriving at the proper figure of 
the income of the family. He chose not 
to disclose those books and the learned 
trial Judge has quite properly drawn all 
inferences adverse to him by reason of 
the non-production of these books. The 
inference to be drawn is that had he 
produced them, the figures therein as te 
the income of the family would have 
been more approximating to those given 
on the plaintiff’s behalf than those givea 
by the defendants. We see no reason 
for thinking that the estimate of the 
income of the family arrived at by the 
learned Subordinate Judge erred on the 
side of liberality to the ^ plaintiff, and 
we are prepared to take it that the net 
income of the family was about 
Re. 15,000 a year. We have got to see 
whether he has on that net income 
awarded to the plaintiff the proper 
amount of maintenance. The net in¬ 
come of Rs. 15,000 means a monthly 
income to the family of Rs. I»2p0. In 
fixing maintenance at the rate of Re* oe 
pet mensem in cash and the equivalen 
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of another E3. 20 per mensem in paddy 
making a total of Rs. 70 per mensem, 
we think he has not been liberal to the 
plaintiff. We are not fixing mainte¬ 
nance in this case by taking^ any parti¬ 
cular proportion of the net income but 
we are taking into consideration the 
fact that Es. 1,250 per mensem is a very 
good income for a family of this size 
which after all is quite a small one con¬ 
sisting of some seven members only; and 
we think that the evidence shows that 
the plaintiff who is a young woman of 
about 18 years of ago has been educated 
and is still in need of education and that 
her requirements certainly are' more 
than those of a woman older than her¬ 
self. The conclusion we have come to 
with regard to this is that the current 
maintenance should be fixed at Rs. 80 
per mensem plus the three putties of 
paddy awarded by the learned SubordU 
nate Judge. This gives the plaintiff a 
monthly maintenance of approximately 

Rs. 100. 

Defendant 1 has been directed to pay 
the court-foe of Rs. 1,004-15-0 to the 
Government that being the sum which 
the plaintiff would have to pay to 
Government, she having been allowed 
to bring the suit as a pauper. Defen¬ 
dant I’s contention is that he should be 
ordered to pay court-fee only on the 
amount the plaintiff has succeeded in 
getting under the decree and that would 
amount to Rs. 247. In support of this 
contention Srinivasa Ayyar v. Lahshmt 
Ammalii] is relied upon. There it was 
held that under 0. 33, Rr. 10 and 11, 
Civil P. 0., it is not open to the Court 

to direct the defendants to pay court- 
fees exceeding the amount which is 
payable on that portion of the plaintiffs 
claim which is successful ; and another 
case to the same effect is Ganga Dayal 
Bai V. ML Gaura (2). We think that the 
order of the trial Judge directing defen¬ 
dant 1 to pay the conrt-fee in respect of 
the amount in excess of that recovered 
in the suit under the decree by^ the 
plaintiff is wrong and we accordingly 
modify that part of the decree and 
direct defendant 1 to pay court-fee on 
the amount the plaintiff has suc¬ 
ceeded in getting. The plaintiff will 
pay the balance of court-fee payable to 

Government. __ 

(1) A. I. B. 1928 Mad. 316=108 I. 0. 71^ 

(3) [1916] 89 All. 469=35 I. 0. 46. 
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In the result the appeal, except as 
regards the question of the court-fee is 
dismissed and the cross-appeal of the 
respondent allowed in part with costs. 
The respondent will get costs on the 
appeal to the extent the appellant is 
unsuccessful and the appellant will get 
costs to the extent he is successful in 
the appeal. In the cross-appeal the 
appellant will pay the respondent’s 
costs to the extent the respondent is 
successful. 

P.B.S./S.N. Appeal dismissed. 
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Wallace and Jackson, JJ. 
Ekambara Mudali — Accused — Peti¬ 
tioner. 

V. 

Alamelammal —Respondents. 

Criminal Revns. Nos. 571 and 572 of 
1929 and Criminal Revn. Petns. Nos. 519 
and 520 of 1929, Decided on 27th March 
1930, 

Criminal Trial—No subordinate Court can 
decide whether its proceedings should be 
treated as null—If it is thought that there 
is mistake matter must be referred to High 
Court. 

Ib must be taken as the procedural law ia 
the Presidency of Madras that no subordinate 
Court can sit in revision upon its own record, 
and decide whether upon a certain view of the 
facts its proceedings should be treated as null. 
If it is thought that a mistake has been com¬ 
mitted, the matter must be referred to the 
High Court; 42 Cal. 365, not Foil.-, 2 Weir 307, 
Expl.-, 11 Weir 308, Ref. [P 1002 0 2] 

A, Ramaswami Aiyar —for Petitioner. 
P. Govinda Menon —for Respondents. 
Public Prosecutor —for the Crown. 
Judgment. —The petitioner has been 
sentenced to a fine of Rs. 15, in default 
two weeks’ rigorous imprisonment under 
S. 352,1. P. C., in the following circum¬ 
stances. The case was filed before the 
First Class Bench, Vellore, on 19bh Feb¬ 
ruary 1929 and posted to 26th Febru¬ 
ary. On 265h February, according to 
the diary extract, it was adjourned to 
Ist March. On Ist March the com¬ 
plainant was absent, and the accused, 
the present petitioner, was acquitted 
under S. 247, Criminal P. 0. On the 
5tfa March the complainant’s vakil re- 
presented that the posting to the Ist 
was a mistake for the 5tb. Thereupon 
an entry was made in the diary for the 
6 tb March: 

"Alamelu AuiqiaI prefers a complaint againsb 
Ekambara Mudali. Her sworn sbabemenb. is 
recorded. The case is taken on file under 
B. 852, 1. P. 0., and posted to 19tb March 1939." 
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This was merely a revival o£ the old 
complaint dismissed oa Ist March 1929. 
There was, as a matter of fact, no fresh 
stamped complaint and no sworn state¬ 
ment on 5th March. There was a com¬ 
plaint on plain paper dated 5tb March 
and a sworn statement dated 26th 
March. The petitioner complains that 
having once been acquitted he cannot 
he retried for the same offence. The 
President thinks that his Court can act 
as a Court of revision and decide which 
of its decisions may or may not be 
quashed. In any circumstances there 
is no legal authority for .making false 
records in the Court’s diary. If the 
President thought he could treat the 
order of acquittal as a nullity, ho should 
have done so, proceeding with the case 
of 19th February on 5th March as 
though nothing had happened* on Ist 
March. But such procedure is quite 
contrary to the Code, which has never 
contemplated a Court sitting in revision 
upon its own completed and pronounced 
judgments. The President, if he 
thought there bad been a miscarriage of 
justice, should have referred the matter 
to the District Magistrate, who, if so 
advised, could have acted under S. 438. 

A case very similar to the present 
case is considered in Achambit Mandal 
V. Mahatab Singfi (l), and there it is held 
that the acquittal following upon a mis¬ 
take about the posting date is a nullity, 
and the trial may proceed as if it had 
never been pronounced. This ruling is 
in terms based upon High Court Pro¬ 
ceedings, 17th August 1875 No. 1793 (2), 
but the Madras decision is no authority 
for the Court acting in revision upon 
its own proceedings. A Third Glass 
Magistrate posted a case to a certain 
date without informing the parties, and 
on their non-appearanoe acquitted the 
accused. The District Magistrate order¬ 
ed him to restore the case to file. The 
Sessions Judge questioned the legality 
of his order and this Court, holding that 
the Third Class Magistrate’s procedure 
was substantially irregnlav, set aside the 
order of acquittal. It did not confine 
itself to returning the record with the 
observation that there was no cause for 
interference, which it would have done 
if it had held, as the Calcutta case as - 

(1) [1916] 42 Oal. 365=16 Or. L. J. 148=27r 

• I. 0. 212. 

(2) 2 Weir 307. u 


sumes, that the Third Class Magistrate 
could himself restore the case. That the 
District Magistrate has no jurisdiction 
to order a retsrial was ruled in the next 
case but one in Weir's Collection: see 11 
Weir 303 C. P. 342. It must be taken 
as the procedural law in this province 
that no Subordinate Court can sit in 
revision upon its own record and decide 
whether, upon a certain view of the 
facts, its proceedings should be treated 
as null. If it is thought that a mistake 
has been committed the matter must be 
referred to the High Court, The peti- 
tion is allowed; the sentence is can¬ 
celled; the fine is ordered-to be re¬ 
funded; and the President is enjoined 
that his diary must be a plain record of 
fact and not a pious adaptation to cir¬ 
cumstances. 

p.R.s./s.N. Petition allowed. 
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Pandalai, J. 

{Palavallu) Krishtayya and another— 
Accused—Petitioners. 



Emperor —Opposite Party. 

Criminal Revn. No. 26 of 1930 and 
Criminal Revo. Petn. No. 25 of 1930, 
Decided on 14th August 1930, from order 
of Panchayat Court, Hemavathi, D/- 
5th December 1928, in Criminal Casa 
No. 5 of 1928. ^ „ , 

Madras Village Courts Act (1889HRule« 
under R. 64 —Conviction by panchayaldari 
in case instituted after they cease to be 
pancbayatdars ie invalid and not coverable 


*y R- 64. 

Where persons ponstituting Court of Pan- 
hayatdars oeass to be panobayatdars, owing 
0 efflux of the term of their offioe long before 
he ease was instituted, they have no jatisdlo* 
ion to try the oase. Conviction by such 
anohayatdars is invalid and the defeat cannot 
10 covered by B. 64» [P 1^6^ ® 

XT .Q “for Peti¬ 


tioners. 

K. Venhataraghavachariar for Public 
Prosecutor —for the Crown. 

Order. —This is a petition to revise 
the conviction under Ss. 160 and 352, 
I. P. 0., of the petitioner by the Pan- 
chayat Court of Hemavathi dated 5th 
December 1928. The short ground is 
that the gentlemen who formed the 
Court and recorded the - conviction, 
namely Messrs. Thimme Gowd, Kur- 
nam Ramappa and Hanumantha Gowd, 
had ceased to be panehayatdars by efflux 
of time long before the case was insti- 
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toted. Ex. A, a copy of the Anantapur 
District Gazette for June 1925, shows 
that the above-named three gentle¬ 
men were notified as having been auly 
elected as pancbayatdars of the Hema- 
vathi Court. According to E. 17 of the 
rules framed under the Village Courts 
Act the term of office of pancbayatdars 
commences from the date of the publi¬ 
cation in the District Gazette. By S. 9 
(4) the term of office is three years, 
and therefore the term of office of these 
three gentlemen expired in June 1928. 
The case against the petitioner was 
instituted on 18th September 1928, and 
therefore long after the above said 
gentlemen had ceased to be panchayat- 
dars. They were therefore ^ functus 
officio and had no power to try or con¬ 
vict anyone. The Public Prosecutor 
referred to E. 64 of the rules made 
under the Village Courts Act which says 
that no proceeding or act of a pancha- 
yat Court shall be deemed to be invalid 
by reason only of any defect in the 
constitution of such Court or that any 
member of such Court was disqualified 
or disentitled to act as such or to hold 
any office in relation to such Court or 
by reason of any such proceeding or act 
having taken place during any vacancy 
in the office of president or member of 
such Court. The defect disclosed in 
this case is not any of the ones men¬ 
tioned in this rule. But the proceeding 
was by a set of persona purporting to 
act as a Court and not having any 
power so to do. There was entire want 
of jurisdiction and the proceeding was 
from the beginning invalid. The con¬ 
viction is set aside and the fine, if paid, 
will be refunded. 

P.R.S./S.N. Convicti on set asid e. 
•^^ 7 . B—Dhe High Court iotocfered under 
8.107, Government of India Act. 


A. I. R. 1930 Madras 1003 
Full Bench 

Beasley, C. J., and Anantakbishna 
Ayyab and Corgenven, JJ. 

S. M. Periasamy Nadar and others 
—Petitioners. 


V. 


Commissioner of Income-tax, Madras— 
Respondent. ^ _ . 

Original Petn. No. 179 of 1929, Deci¬ 
ded on lith April 1930. 

# Income-lax Act (1922), S. 10 (2) (iii) 
Partnership claiming deduction as interest 


on capital contributed by individual mem¬ 
bers—No agreement entered into, before 
partnership started, to contribute capital or 
to pay interest—Case does not come witbin 

S. 10 (2) (iii). 

The assessoo partnership olaimed a deduction 
of certain amount from the gross proBts, 
basing their claim on S. 10 (2) (iii). It was 

contended by the asseesees-that the amount 
was interest on oapical borrowed from the 
individual members of the partnership. But 
there was no agreement entered into before the 
partnership was started to contribute 
capital or to lend any moneys, nor was there 
an agreement to pay interest. 

Held: that as there was not a definite and 
enforceable agreement to pay interest, the 
case would not come within S. 10 (2) (in): 
A. I. rt. 1928 Nad. 923 {F, B.), ^ 

K. V. Sesha Ayyangar —for Peti¬ 
tioners. 

M. Patanjali Sastri—ior Eespondenfc. 


Beasley, C. J.— On this petition we 
are asked to direct the Commissioner of 
Income-tax to refer the following ques¬ 
tion: 

“ Whether interest payments made to part* 
nets of the petitioners’ firm under the oircum- 
staocds mcatiOQod iQ tho potition, and in tno 
order of the Assistant Commissioner of In- 
oome-tax are admissible items of expenditure 
under 3.10, (2) (iii). Inoomc-tax Act. ” 


The assessees are a partnership firm 
carrying on business in the purchase 
ind sale of cotton seeds and it appears 
30 W to be a very flourishing business, 
[n the year of assessment, 1928-29, it 
was assessed to income-tax in the 
amount of Es. 25,096. In arriving at 
this assessment, the Income-tax Officer 
disallowed a sum of Es. 7,633-4-0 which 
the assessees claimed to be entitled to 
a deduction from the gross profits 
of the partnership. They based their 
claim, as is apparent from the question 
we are asked to direct the Commissioner 
of Income-tax to refer, on S. 10, (2) (iii), 
Income-tax Act. That section allows 

a deduction . , , - . 

'* in reepect of capital borrowed for the pur¬ 
poses of the business where the payment of 
interest thereon is not in any way dependent 
upon the earning of.profits, the amount of 

interest paid. ” 

It was contended by the assessoes 
that this sum of money was interest on 
capital borrowed from or at least a loan 
to the partnership by the individual 
partners and as such not assessable to 
income-tax. In this connexion much 
reliance was placed by Mr. K. V. Sesha 
Ayyangar on the Full Bench decision in 
Commissioner of Income-tax v. Subra- 
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mania Ghettiar (l). There a Fall Beach * 
of which I was a member held that 
where a partner genuinely lends money, 
beyond the initial capital, to the 
partnership at an agreed reasonable 
rate of interest, and the money is used 
for capital expenditure, the interest 
paid by the partnership to him in the 
year of assessment must be deducted in 
computing the* profits or gains of the 
partnership as provided by S. 10 (2) (iii), 
Income-tax Act. That is all that that 
case decides; and when the facts of the 
case are looked into, it will be seen 
that before the partnership started, 
there was an agreement in which the 
amount of capital contributed by each 
of the partners was set out and the rate 
of interest agreed to be paid upon the 
capital so contributed was also agreed 
upon. In this case there is no such 
agreement. Furthermore, in the agree¬ 
ment in that case there was a provision 
that after the partnership started work¬ 
ing, the partners might contribute fur¬ 
ther capital to the partnership and that 
if they did so, they should receive in¬ 
terest at a certain rate on the capital 
so contributed. That case in no way, 
in our view, supports the contention of 
Mr. Sesha Ayyangar. There is no 
agreement whatever in the present case 
to contribute any capital or lend any 
moneys nor is there an agreement to pay 
,any interest. It is contended by the 
assessees that when the partnership 
started the business, the business was a 
very small one and that there was no 
initial capital. But it is quite obvious, 
as the Assistant Commissioner of In¬ 
come-tax says in his order, that a busi¬ 
ness with so large a turnover as this 
one could not possibly be conducted 
without some capital and that what 
happened in this case was that a certain 
amount of the profits earned by the 
partnership was allowed to remain in 
the partnership as capital by means of 
which to carry on the partnership. 

This is a very different case to the Full 
Bench case where there was a specific 
agreement to contribute further capital 
beyond the initial capital already con¬ 
tributed. There is a further difficulty 
in the way of Mr. Sesha Ayyangar, 
namely, that whereas in the Full Bench 
case there was an agreement to pay a 

(1) A. I. B. 1938 Mad. 933=110 I. 0. 889= 
61 Mad. 787 (F. B.}. 
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fixed rate of interest, here, as I have 
already stated, there is no agreement to 
pay any interest at all. But as a fact 
it does appear that for a period of 17 
years 12 per cent interest was paid on 
the amounts allowed to remain in the 
partnership by the partners and it is 
therefore quite obvious that in those 
years the partnership earned sufficient 
profits to enable the partnership to pay 
that high rate of interest. It must 
also be equally clear that had there 
been no such profits no such rate of 
interest could have been paid. There¬ 
fore, the payment of interest was 
dependent on the earning of profits. 
There is not, as in the Full Bench case, 
a definite and an enforceable agreement 
to pay interest. What was strenuously 
argued before us in that case, so far as 
my recollection serves me, was that, 
quite irrespective of any profits being 
earned, the rate of interest agreed upon 
was payable. Mr. Sesha Ayyangar is 
therefore unable to bring himself with¬ 
in the provisions of S. 10, (2) (iii), In- 
come-tax Act. 

Another matter which I think I ought 
to mention is that Thiruvenkata- 
chariar, J., who was a member of that 
Full Bench, in his answer to the question 
referred, stated that this question is 
purely a question of fact, and with that 
statement I am inclined to agree. 
Under these circumstances, we decline 
to direct the Commissioner of Income- 
tax to refer this case. .The assessees 
will pay Rs. 150 costs to the Commis¬ 
sioner. 

Anantakrlshna Ayyar, J.—I agree. 

Curgenven, J.—I agree. 

P.B.S./S.N. Order accordingly* 

'4^ A. L R. 1930 Madras 1004 

Kumaraswami Sastri and Reilly, JJ. 

Kothahota Venkata Bami Reddy—De¬ 
fendant^ Appellant. 

V. 

Sri Maharaja Seetha Bama Bhupal 
Bao and others —Plaintiff and his legal 
representatives—Respondents. 

Appeal No. 192 of 1924, Decided on 
13th February 1930, from decree of Sub- 
Judge, Eurnool, in Original Suit No. 34 
of 1922. 

# (a) Civil P. C. (1908), S. 84 -Charaeler- 
iitic of *' Foreign State.'* . 

Any State which has preserved any degree oi 
sovereignty must have at least three oharaoter* 
istioB. First, the people of the territory oon* 
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cetaad must owe allegianoe to the rulet of the 
supposed State, and in the term ralet is 
included any person in whom, or body in 
which the sovereign power resides. Secondly 
the law enforced in the State must be the 

ruler’s laws, either made or recognized by him, 

not laws imposed by any outside authority, 
nor laws made by him in virtue only of a dele¬ 
gated authority. And thirdly, those laws must 
be enforced by bis Courts, that is Courts deri¬ 
ving their authority from him and not subject 
to the iudioial control of any outside authority. 

[P 1006 C 1, 2] 

(b) Negotiable Instruments Act (1881), S. 4 
—Promissory note made in favour of person 
described by his office and not by name is 
valid. 


Promissory note made in favour of a person 
described by his office (such as Mahathameen 
Saheb Guru of Gadwal Samasthauam) is one 
made in favour of a " certain person ".-as requi¬ 
red by Si 4 and isitberefore valid: 5 P.L.J . 636 

and 41 Mad. 353, B«l. on. 

(P 1007 0 2, P 1003 C 1] 

sft (c) Promissory Note—Admissibility. 

A promissory note made in the Nizam’s Do- 
micions, but unstamped and so inadmissible 
in evidence in any of the Nizam s Courts, can 
be proved in a Court in British India: 42 Bon. 
522, Foil.-, Bristonv. Scqalville, 5 Ex. 275, 
Bef. ^ 


Advocate-General —for Appellant. 

E, Srinivasa Ayyangar—lor Respon¬ 


dents. 

Reilly, J.— In this suit the Raja of 
Gadwal sued the defendant, a resident 
of the Kurnool District, on ten docn- 
ments, which are called shokhas. The 
defendant admitted liability on one of 
them, Ex. K, and disputed liability on 
the others. The Subordinate Judge made 
a decree for bho ‘plaintiff for the full 
amount claimed. The defendant appeals. 

Before the Subordinate. Judge-in his 
written statement the defendant object¬ 
ed to the suit on the ‘ground that Gad¬ 
wal was a foreign State and that the 
plaintiff was suing, not to enforce a pri- 
v&t 0 righti bub to onforcs a Stato right 
arising out of liability to pay revenue 
due to the State. The learned Subordi¬ 
nate Judge did not consider at the trial 
the question whether Gadwal was a 
foreign state. He found that the right 
which the plaintiff was suing to enforce 
was a private right. When the appeal 
came on for hearing in this Court, the 
defendant raised a rather different ob- 
jection, which was not set out in his ap- 
peal memoranduoii namelyf that Gadwal 
is a foreign State, but not a foreign 
State recognized by His Majesty the 
King Emperor or the Governor-General 
in Council, and so the plaintiff as the 
ruler of that State could not sue m 


British India to enforce a private right, 
because he did not come within S. 84, 
Civil P. C. A Srsb sight it seems not 
very likely that within the borders of 
the Indian Empire there should be a 
foreign state the establishment of 
which has not yet been recognized by 
His Majesty or the Governor-General in 
Council. But Mr. Kothandarama Ayyar, 
who appears for the defendant, has ur¬ 
ged that the Gadwal Samasthanam is a 
State, not in direct relations with His 
Majesty or the Governor-General in 
Council, but a State under the suzerainty 
of the Nizam of Hyderabad, It is pos¬ 
sible that there might be a State, not it¬ 
self recognized by His Majesty or the 
Governor-General in Council, but sub¬ 
ject to the suzerainty of some other State 
within the borders of the Indian Em¬ 
pire which was so recognized. Bub it 
is not disputed that, if Gadwal is to be 
found to be such a State, we must find 
that at any rate some degree of sove- 
reignby has been preserved to it. When 
the case came on first before Devadoss 
and Mackay, JJ., they thought that it 
was necessary to inquire of the Govern¬ 
ment whether Gadwal was a State re¬ 
cognized by His Majesty or the Gover¬ 
nor-General in Council for the purpose 
ofS. 84, Civil P.C., and in reply to an 
inquiry made.by the Registrar on that 
question a letter was received from the 
Chief Secretary to Government of Mad- 

ras sayingi , ^ , 

“ I am direoted to state that the Government 

of India have intimated that 8. 84, Civil P. C. 
1908 , doee nob apply to Gadwal Samasthanam 
in Hyderabad State.” 

It will be seen that there are various 
implications in that letter, bub that 
it does not directly meet the point 
raised by Mr. Kothandarama Ayyar. 
If we received through the regular 
official channel any intimation in re- 
gard to the" relations of a Foreign State 
with His Majesty or with the Gover- 
nor-General in Council, or any state¬ 
ment that a foreign State had or had 
nob been recognized by His Majesty 
or the ‘Governor-General in Council I 
need hardly say that we should accept 
that intimation as conclusive. But in 
this case it happens that the answer to 
the inquiry made does not conclude the 
contention raised by the defendant. 
Having received that answer, Devadoss 
and Mackay, JJ., thought it well to 
frame an issue:, 
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Is Gadwal Samasfehanam a Foreigu 
State '? and send it to the Subordinate 
Judge for a finding. The Subordinato 
Judge, after taking further evidence has 
submitted a finding that Gadwal Samas- 
thanam is not a “State” or a “Foreign 
State,” Th8 defendant has raised ob¬ 
jections to that finding and has urged 
before us that Gadwal is a State, a 
foreign State, but not one recognized by 
His Majesty or the Governor-General in 
Council, and that therefore the plaintiff, 
as the ruler of that State, could not 
bring this suit in a Court in British 
India. 

The position is rather curious because 
defendant 4 is trying to thrust upon the 
plaintiff an honour which the plaintiff 
does not claim. The plaintiff maintains 
that the Raja of Gadwal is a subject of 
the Ni^am of Hyderabad, a subject in¬ 
deed with along and very distinguished 
history behind him, a subject in a very 
special position, a subject with special 
rights and privileges and exorcising some 
of the powers usually exercised by 
ruling sovereigns, such as the rights of 
escheat and wardship, the right to hold 
Judicial Courts, but nevertheless a 
subject, not a sovereign. We must 
remember that in many parts of the 
world such powers as I have just men¬ 
tioned have been exercised by subjects 
in feudal or quasi feudal relations with 
their sovereigns, but nevertheless their 
legal position has been that of a subject. 
In the circumstances of this case it does 
not appear necessary to me to enter 
into any elaborate discussion of the 
character and essence of sovereignty. 
But I think it cannot be denied that 
any State which has preserved any 
degree of sovereignty and various attri¬ 
butes of sovereignty may have been 
ceded to their suzerains by different 
States must have at least three charac¬ 
teristics. First, the people of the terri¬ 
tory concerned must owe allegiance to 
the ruler of the supposed State, and in 
the term “ruler" I include any person 
in whom, or body in which, the sove¬ 
reign power resides. Secondly, the law’s 
enforced in the State must be the rulers 
laws, either made or recognized by him, 
not laws imposed by any outside autho¬ 
rity, nor laws made by him in virtue 
only of a delegated authority. And, 
thirdly, those laws must be enforced by 
bis Courts, that is Courts deriving their 


authority from him and not subject to 
the judicial control of any outside 
authority. Mr. Kotbandarama Ayyar in 
the course of his argument referred to 
Federated States. What I have said in 
regard to the power of law-making does 
not relate directly to Federated States; 
but I do not think it is in any way in 
conflict with tbe position of a body of 
Federated States. A group of co-ordinate 
sovereign States can agree together that 
the whole body shall make laws which 
are to run in the territory of each 
member: but those laws are made not 
by any external authority, but by 
virtue of authority derived from the 
sovereign members themselves. 

If we look at the evidence regarding 
the laws which run in Gadwal, and the 
Judicial Courts which are established 
there, we shall find, I think, no difficulty 
in deciding the question before us. 
Diwan Bahadur Aravamuda Ayyangar, 
an advocate of this Court, whose father 
was a judicial officer of tbe Gadwal 
Samasthanam and who himself has been 
tbe legal adviser of the Samasthanam 
for nearly 30 years, has given evidence 
as P. W. 5. He states that the Raja of 
Gadwal has no legislative power; and 
he has also given evidence to tbe effect 
that the Nizam’s laws run in tbe Gadwal 
territory, instancing tbe Nizam's Cri¬ 
minal Procedure Code and the Nizam’s 
Land Revenue Act. D.W. 3, a vakil 
called by tbe defendant, has stated that 
Gadwal is governed by the laws prevail: 
ing in tbe Nizam's State and there is no 
independent ^ower in the Gadwal 
Samasthanam to frame laws. In regard 
to Courts Mr. Aravamuda Ayyangar has 
stated that judicial officers in Gadwal 
are nominated by the Raja, but not 
appointed by him, they are appointed 
by tbe authorities of the Nizam's State. 
He has also stated that for more than 
30 years there has been a right of appeal 
from the Courts of Gadwal to the 
Nizam’s Courts—it must be noticed, not 
to the Nizam as suzerain in any political 
or executive capacity, bub to the Nizams 
Courts. The defendant. himself as 
D.W. 2 has made a similar statement 
regarding the position of the Gadwal 
Courts. I think that evidence is quite 
conclusive to show that the Gadwal 
Samasthanam is in no sense a sovereign 
State or a foreign State for the purpose 
of S..84, Civil P.C. i 
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Besides this objeotion to the maintain¬ 
ability of the suit the defendant has urged 
a number of points in regard to the sho- 
khas before us. The learned Subordi¬ 
nate Judge has treated all the nine sho- 
khas in dispute as promissory notes. 
But I think it is quite clear, when they 
are examined, that all exjept three of 
them are not promissory notes. Exs. 

A, B and H do contain unconditional 
promises to pay for a certain consider¬ 
ation named, that is trees assigned. But 
the other shokhas except Ex. K are 
offers for date trees. I think it will be 
convenient to deal first with the sbo- 
khas which are promissory notes Exs. 

A, B and H. The defendant maintains 
that there was no consideration for these 
notes. But consideration is recited in 
tbedj^ In the ordinary way it is for him to 
prove want of consideration. He is a wit¬ 
ness whose evidence doss not read in a 
very convincing way, and the attitude he 
has taken up in this suit has shifted 
from time to time. The learned Sub¬ 
ordinate Judge has not believed him on 
this point. I can see no sufficient rea¬ 
son why we should differ from the Sub- 
ordinate Judge as regards that. 

Bub apart from the question of con¬ 
sideration Mr. Kothandarama Ayyar has 
urged other points. One is that the 
defendant executed these notes only as 
the agent of another man called Ran- 
gayya. Thera is nothing whatever in 
Ex. A to suggest that the executant was 
anybody but the defendant himself or 
that he was acting for anybody else. 
Nor is there in Exs. B and H as they 
appear before us. But unfortunately 
part of the paper on which Exs. B and 
H have been wntten appears to have 
been torn or out off just below the de¬ 
fendant’s signature. It is suggested for 
the defendant that under his signature 
on these notes he wrote some words to 
indicate that he was the agent for Ran- 
gayya. lb is a suspicious thing that'the 
paper should have been torn below the 
signature in these notes. An allegation 
was made before the Subordinate Judge 
that the notes had been tampered with 
while they were in the Subordinate 
Judge’s Court. The clerk of the plain¬ 
tiff's vakil filed an affidavit that they 
were not torn in that way when he put 
them into Court. The learned Subordi¬ 
nate Judge made an inquiry with t^e 
ud of affidsrvits into the matter but was 


because tho paper on which bho notes 
were writbon has been torn or cut off in 
this way, can wo accept the defendant s 
statement that he signed as agent for 
Rangayya ? His own evidence in the 
matter is extraordinarily halting. He 
says : 

do not well remenibet if in the suit sho- 
khas I had wtitton aaywhera that I was Ran- 
gayya's agont. I remanibor in soino sbokbaB 
which I executed for him I mentionod that I 
was agent. Som-3 of the suit shokhas were in 
full paper when I executed them. Exs. B, H, 

J and D were In.fullet paper when I executed 
them. Below ray signature in Ex. J. some 
letters are missing in the part found torn. The 
letter that appears now is “a’’; thj raissiog 
word should be agent. In Ex. D, I similarly 
find the Yathavam of Ye. Rangayya." 

, Then he goes on to explain that in the 
other notes : 

"out of laziness and because plaintiS and his 
Abkati Superintendent were aware that I was 
Rangayya’s agent I failed to mention in tho 
rest that I executed them as Baogayya’s 
agent." 

But it will be seen that he does nob 
say specifically that in the case of Ex. 
B or in the case of Ex. H he signed as 
agent. When we look at these notes 
themselves it does not appear at all pro¬ 
bable that he did so. Each of them is 
headed, as indeed all these shokhas are 
“shokha executed by Kobhakoba Ven- 
katarama Reddi," that is the defendant. 
There is no suggestion then that it was 
executed for anybody bub himself. It 
has also to be noticed that, when a 
lawyer’s notice was sent to him, in his 
reply he said that the claim was false, 
but he did not say that he executed any 
of the shokhas in question as agent for 
Rangayya. In these circumstances I 
think that the contention that Exs. B 
and H were executed only as agent for 
Rangayya clearly fails. 

Another objection taken for the de-. 
fendant is that these three promissory 
notes are made in favour of,the “Moha- 
thameen Sahib Garu of Gadwal Samas- 
thanam,” that is the officer holding that 
post, and nob in favour of any person 
by name. It is contended that to make 
a note in favour of a person described by: 
his office is not to make it in favour ofl 
a certain person as required by S. 4,' 
Negotiable Instruments Act. Bub in 
pamodar Das v. Benares Bank Ltd. (1), 
it was decide! that a promissory note 
mjbde in favour of 

(1) [19^j 5 Pit. L.J. 536=58 1,0. 2&5. 
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“the manager or aotiog manager of the Ben* 
ares Bank Ltd." 

I was properly made and the person who 
was certainly indicated was the Ben¬ 
ares Bank. Following that I am quite 
prepared to find that these promissory 
notes were executed in favour of the 
Raja of Gadwal, sufficiently described 
through his officer by the name of the 
office. It must be remembered that in 
this country we have the last part of 
S. 5. Negotiable Instruments Act, to help 
us in this matter, which 'provides that, 
if it is clear to whom payment is to 
be made, he may be a “certain person” 
within the meaning of S. 4 of the 
Act although he is misnamed or only 
designated by description. In Bama- 
nathan Chetty v. Katka Velan (2), 
it was held that a note drawn in favour 
of a trustee of a temple by name and 
office was really in favour of the trust 
and could be sued on by a successor of 
the trustee. In my opinion this'objec- 
tion also fails. 

Another objection to these notes is 
that none of them is stamped, though 
they were all executed in the Nizam’s 
Dominions, where promissory notes must 
be stamped in a manner similar to the 
way in which they have to be stamped 
in British India. The result of this is 
that none of these three notes could 
have been admitted in evidence accor¬ 
ding to the Negotiable Instruments Act 
in force in the Nizam’s territories to 
prove the plaintiff’s claim. It appears 
that there is a provision in the Nego¬ 
tiable Instruments Act of the Nizam’s 
Dominions that, although other docu¬ 
ments which have not been stamped at 
the time of execution may be made ad¬ 
missible in evidence by paying a fee or 
penalty, the defect of want of stamp 
cannot be cured in that way in the 
case of promissory notes. Mr. Kothan- 
darama Ayyar suggests that the result 
of that is that these notes were void in 
the Nizam’s territories. But that is not 
what the Act says. It merely makes 
them inadmissible in evidence. If they 
were void in the Nizam’s Dominions, the 
place where they were made, certainly 
they could not be used as the basis of a 
suit instituted in British India.^ But, 
if they are merely inadmissible in evi¬ 
dence in Courts in the Nizam’s Domin¬ 
ions because they are not stamped, it 


does not follow that they are inadmissi¬ 
ble in Courts in British India. A note 
made in British India and unstamped 
would be inadmissible in our Courts; but 
we cannot stretch the provisions of our 
Nagotiable Instruments Act to exclude 
on that basis a promissory note executed 
in^ foreign territory. This particular 
point came before the Bombay High 
Court in Dhondiram Chatrabhuj v. 
Sadasuk Savitram (3), and it was there 
decided that a promissory note made in 
the Nizam’s Dominions, but unstamped 
and so inadmissible in evidence in any 
of the Nizam’s Courts, could be proved 
in a Court in British India. That is the 
principle which has been adopted in 
England, as may be seen from Briston 
V. Sequeville (4). I cannot agree with 
Mr. Eothandarama Ayyai’s conteniionl 
that because those promissory notes 
being unstamped could never have been 
admissible in any of the Nizam’s Courts 
and so were practically unenforceable 
in his territory they must be regarded 
as void. That is not, so far as 1 can 
see, the effect of the penalty imposed in 
the Nizam’s territory for failure to stampj 
them. 

So far in regard to Ezs. A, B and E. 
There remains the other six sbokhas. 
These are, as I have said, in the form 
of applications for date trees, apparently 
required for the purpose of drawing 
toddy. They are offers for date trees 
and promises to pay certain amounts in 
certain 'periods. For the defendant it 
is contended that they are mere offers, 
that, though on the back of each paper 
there is an endorsement saying that it 
was accepted, no such acceptance was 
ever communicated to the defendant 
and that therefore he is not bound by 
the documents at all. On the other 
hand Mr. Venkatachariar for the 
plaintiff contends that there is evidence 
that the right to tap date trees was 
given in consequence of these applica¬ 
tions to the defendant's knowledge and 
therefore there was acceptance by psr* 
formance and he got consideration of 
these documents and is bound by them. 
All these six documents refer to date 
trees required for the *‘Raiavole Mamla 
Savukattn,” which we are told means 
trees required for the toddy tapping 
lease in the Bajavole village. There is 

( 3 ) [1918J a Bom. 632=461. 0.17f ^ ^ 

(4) 5 Ex. 276=14 Jar. 674=19 Ii. h Ex. 989 


(2) [1918] 41 Mad, 833=42 1.0. 934, 
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the evidence given by P. W. 4, which, 
combined with .that of D. W. 1, shows 
sutliciently I think that the lease of 
trees for toddy tapping in the Eajavole 
village for Fasli 1329 was granted to 
Rangayya and a man called Thimma 
Reddi, who is a brother of the defen¬ 
dant. If the defendant applied for 
trees for the purpose of that lease, and 
the lease was granted bo Rangayya and 
Thimma Reddi, we can hardly suppose 
that the defendant was nob aware of 
that. 

I think that the defendant must 
be held liable on any of these six 
shokhas I am now discussing which can 
be shown bo relate distinctly to the 
lease of trees in Eajavole for Fasli 1329. 
Bxs. B, B, P and G by their dates 
must refer bo trees required for that 
Fasli. Ex. 0 is dated 19bh November 
1920, that is about a fortnight; after the 
expiry of the fasli, and Ex, J is dated 
I3bh October 1920, about 16 days before 
the end of the Fasli. It is obvious that 
Ex. C cannot refer bo Fasli 1329 at all; 
nor can we reasonably suppose that 
Ex. J refers to trees required for that 
Fasli, as it is a promise to pay Rs. 1,125 
for a very large number of trees, which 
could be used only for a few days if it 
were for Fasli 1329. Exs. 0 and J must 
I think refer to the succeeding fasli, 
and we cannot find from the evidence 
who got the lease for that fasli. Possi¬ 
bly the defendant himself was applying 
for it; bub there is no evidence who got 
the lease. 

I think therefore that we cannot 
say that the offer made in Bx, C 
or the offer made in Bx. J was accepted 
to the knowledge of the defendant or 
that trees were let in accordance with 
them, and therefore the plaintiff’s claim 
in respect of these two documents must 
be dismissed. Of the remaining shokhas 
Exs. D, B, F and G, Ex. D is torn in a 
manner similar to Exs. B and H, and 
the defendant takes advantage of that 
to urge that he only acted as an agent 
in connexion with Bx. D. But that 
contention, 1 think, fails, as it did in 
respect of Exs. B and H. 

Id my opinion therefore this appeal 
should be allowed in respect of the 
amounts concerned in Exs. G and J, but 
in other respects should be dismissed, 
and in the oiroumstances the parties 
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should pay and receive proportionate 
costa throughout.^ 

Kumaraswami Sastri, J.—I agree. 
p.R.s /s.N. Appeal partly allowed. 
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T.S. Venkatahalafjurumurthi Chettiar 
—Plaintiff—Ap[ ellaat. 

V. 

T. A. Balilcrishna Odayar and others 
—Defendants—Rispondents. 

Letters Patent Appeal No, 25 of 1927, 
Decided ou 25bb July 1930, from judg¬ 
ment of Odgers, J., D/- Ist September 
1926, in Second Appeal No. l7l6of 1923. 

Hindu Law — Reli^iou* Endowment —■ 
Trustees buying goods for temple necessity 
—Temple funds are liable for price. 

Although there is a gc,.at distinotion bet- 
weea a mutt and a temple there is no distioo- 
tion betweeu the borrowing powers of a swami 
of a mutt aud the borrowiug powers of the 
trustee of a temple. [P 1010 C 2] 

Where the trustees of a temple purchased 
goods ou credit, not for their private purposes 
but iu the discharge of the duties under 
which they lay io the performance of the 
worship aod feediog of the worshippers and 
the goods so bought were legitimately applied 
for these purposes, the temple funds io the 
hands of the trustees are liable for the price 
of the goods so bought t A I. R. 1927 P C. 131, 
Appl. ; A. I. R. 1923 Mad. 288 and A. I. R. 
1926 P.C. 112, Expl. [P 1010 0 2] 

T. R. Ramachandra Iyer and P, J. 
Kuppanna Rao —for Appellant. 

Ramasiuami Iyengar aud Srinivasa 
Varadachariar —for Respondents. 

Beasley, C. J. — This is an appeal 
which originated in a suit in the Dis¬ 
trict Munsif’s Court of Kumbakonam 
(0. S. No. 4 of 1920). In that suit the 
plaintiff who was carrying on a maligai 
business sued the Sri Sirangapaniswami 
Temple and its two trustees personally 
to recover a sum of Rs. 900 odd which 
represented the balance of money owing 
to him by the temple for the supply of 
groceries to the temple, those groceries 
having been supplied for the purposes 
of the puja. There was also a claim 
for interest. It is worthy of note that 
the dealings between the plaintiff and 
the defendants were from 1st January 
1912 to 14tb March 1919, and we are 
here eleven years afterwards, finally I 
hope, adjudicating upon the plaintiff’s 
claim. In the District Munsif’s Court 
the hearing of this quite a small claim 
took sixteen days ; it took one day 
when it was taken up ou appeal by the 
receiver in this case to the Subordinate 
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Judge’s Courb and there the decree of 
the District Munsif in favour of the 
idainciff was set aside and the appeal 
before Odgers, J., lasted two days, and 
there the decision of the learned Sub¬ 
ordinate Judge was upheld, so that be¬ 
fore the case reached us 19 days of 
judicial time had been occupied in 
determining the rights of the parties in 
this very simple case, and I feel bound 
to say that Che action of the receiver 
in taldug the case up on appeal from 
the District Munsif has resulted in a 
gross waste of time and money. 

It is admitted that the goods supplied 
by the plaintiff to the temple were 
ordered and utilized for the puja per¬ 
formed in the temple ; and it is also 
admitted that the orders were placed 
by persons whose duty it was to place 
those orders, namely the trustees of 
the temple ; so that the goods were 
supplied for the proper and necessary 
purposes of the temple and were ordered 
by persons who were doing so in the 
discharge of their duties as trustees of 
the temple. 

The District Munsif gave a decree in 
favour of the plaintiff, but the Subordi. 
nate Judge reversed that decree because 
he held himself bound by a decision in 
Lakshmindra Thirtkaswamiyar v. Vibku- 
dapriya Thirtkaswamiyar (l), which 
was a decision with regard to the bor¬ 
rowing of money by the swami of a 
mutt. That case went up to the Privy 
Council and had not been decided at the 
time when the Subordinate Judge gave 
his judgment, nor had it been decided 
when the case came before Odgers, J., 
and no mention appears to have been 
made of the case before him. 

What we have got to consider now 
is whether that decision of the Privy 
Council, Vibhudapriya v. Lakshmindra 
(2) concludes this matter. As I have 
already stated the facts of that case 
were that the head of a mutt had bor¬ 
rowed money for the purpose of dis¬ 
charging the duties for which he was 
responsible as the head of the mutt and 
the money had been legitimately ap¬ 
plied for that purpose, and it was held 
that it could be recovered from the suc¬ 
ceeding head of the mutt, so that the 
decision of the High Court in Laksh- 

(1) A. I. B. 1923 Mad. 288=72 I, 0. 109. 

(2) A. I. R. 1927 P. 0. 131=1011. 0. 645=54 

I. A. 228=50 Mad. 497 (P.O.J. 


mindra Tirthaswamiar v. Vibhudapriy- 

Tirthasuamiyar (l) was reversed on ap 
peal by their Lordships of the Privy 
Council. I desire to refer to only one 
passage in the judgment of their Lord- 
ships at p. 507 of Vibhudapriya v. 
Lakshmindra (2), where they state the 
essentials in such .a case. It is as 
follows : 

“Whafc fcheir Lordships have to see in this 
oase is, firstly, whether the debts were oon* 
tracted by the deceased swami for his own 
purposjs or for the purposes of the temple and 
in discharge of the duties under which ha 
lay in the performance of the worship and 
tho feeding of pilgrims ; and, secondly, whe¬ 
ther the moneys so borrowed were legitimately 
applied for those purposes". 

Applying that test to the facts in 
this case it is quite clear that the 
credit was obtained not for the private 
purposes of the trustees but for the pur¬ 
poses of the temple, and the goods were 
bought in the discharge of the duties 
under which the trostees lay in the 
performance of the worship and the 
feeding of the worshippers, and it is not 
contested that the goods so bought were 
legitimately applied for those purposes. 
The facts iu this case, when tested by 
the Privy Council decision clearly make 
this claim snstainable by the plaintiff. 
Bat Mr. Srinivasavaradaohariar argues 
on behalf of the receiver that this deci¬ 
sion of the Privy Council in Vibhuda¬ 
priya V. Lakshmindra (2) is inapplio- 
able to this case because that is a deci¬ 
sion with regard to a mutt, that temple 
stands on an entirely different footing 
and that the trustees of temples are 
more restricted in their rights than per¬ 
sons who have charge of mutts. But 
he has been quite unable to satisfy^ 
that there is any such real distinction. 
Obviously there is a great distinction 
between a mutt and a .temple, but it 
does not follow that there is a distinc¬ 
tion between the borrowing powers of 
the swami of a mutt and the borrowing 
powers of the trustee of a templei wd 
a good deal of confusion seems to have 
crept into the arguments on behalf of 
the respondent with regard to 
really trustees are. Mr. Srinivasa Vara- 
daohari argued the case on the footing 
that trustees are as restricted as trM- 
tees in England. One case which M 
relies on is Swaminatha Ayyflr v. orw** 
vasa Ayyar (3). Mr. T. R. Ramaohandra 


(3) [1917] 33 I. 0.172. 
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Ayyar points out that that case has 
been explained and distinguished in 
Sundaresan Chetty 7. Visioanatha Pan- 
dai'asannathi Avergal (4), (at p. 150 
of 43 M. L. J,). That is a case which 
clearly shows that the essential is that 
the borrowing should be for temple 
necessity and not necessarily for finan¬ 
cial necessity. Personally I cannot see 
very much distinction between temple 
necessity" and '* financial necessity.’ 
They both seem to me to be equally 
important. The argument put forward 
on behalf of the respondent, namely, 
that at the time when credit was taken 
by the trustees of the temple they had 
cash on hand with which to pay for 
the gpods, does not seem to me to have 
very much force. The argument, of 
course, is that there was no financial 
necessity for the credit being opened 
or taken by the trustees since they had 
cash on hand, and we are asked to say 
that there has been a finding of fact 
upon this point which we cannot inter, 
fere with. It is quite true that the 
Subordinate Judge says in his judgment 
that there is evidence that during this 
time large sums of money came into 
the hands of the trustees, that there 
was money put out with Ohetties , 
and from this he draws the inference 
that there was no legal necessity for 
having these goods on credit. But it 
seems to me that that inference is an 
inference really of law to be drawn 
upon those facts. It does not follow 
that because cash was coming into the 
bands of the trustees, they were able 
to pay for the goods when they got 
them. Unless it is known what their 
other liabilities were at the time 
Jt'cannot be said with any certainty 
that there was sufficient cash on hand 
to pay for the goods. And moreover 
we know this: that the trustees of the 
temple were quarrelling and one of 
them was withholding the money of 
the temple, and at any rata no payment 
was made and the trustees were very 
glad to take the very long credit which 
was given to them by the plaintiff. 

Another argument pressed upon us is 
that there was no contract, as it is 
argued there must be, by the^ trustees 
to make the temple funds liable for 
these debts . But that argument can- 

(4) A, I. B. 1922 Mftd. 402 = 72 I. 0. 103 = 
45 Uftd. 708. 


not prevail in the face of the very 
strong facts. Bxs. L series show that 
written orders were given to the 
plaintiffs for the supply of these arti¬ 
cles, that those orders were written on 
paper headed the Sri Sarangapani- 
swami Devasthanam and were signed 
at the end by one or other of the 
trustees or trustee. That in itself, to 
my mind, is a clear indication that the 
articles were ordered for the purpose of 
the temple by. a person entitled in the 
ordinary course of his duties to order 
them and that the temple funds were 
to be liable for the payment of those 
articles. Any other* construction of 
these documents I think would be ab¬ 
surd. Therefore it seems to me per¬ 
fectly clear that the trustees contracted 
that the goods would be paid for out of 
temple funds. The learned District 
Munsif himself points out in para. 10 
how it was that these goods were 
ordered and he refers to one important 
matter, namely that in the books of the 
temple themselves the money for these 
goods was entered as a debit against 
temple funds. I cannot see how the 
Privy Council decision in Vihhuda- 
priya v. Lakhsmindra (2) is inapplica¬ 
ble to this case. 1 think that no real 
distinction, so far as the necessity for 
borrowing is concerned, can be drawn 
between the swami of a mutt and the 
trustee of a temple. Under these cir¬ 
cumstances, I feel myself bound by 
that decision and this appeal must 
therefore be allowed with costs through¬ 
out. The Subordinate Judge did not 
decide two other matters raised in 
the appeal before him, namely the ques¬ 
tion of limitation and the right of the 
plaintiff to get interest. With regard to 
the former Mr. Srinivasa Varadaohari, 
says that he is nob in a position to 
press the point and with regard to the 
latter ha made a suggestion that the 
rate of interest should -be reduced 
to 6 per cent and to this Mr. T. R. 
Ramachandra Ayyar agrees. Therefore 
the decree of the District Munsif will 
be restored except with regard to the 
rate of interest which is reduced to 
6 per cent. 

'Walsh, J. -I entirely agree with the 
judgment my Lord the Chief Justice 
has just delivered and I would only 
like to add the following points. In the 
' case in Lahshmindra Tirthaswamiar v. 
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Tirtha.ncamiar {i) which 
was reversef^ on appeal by the Privy 
Council in Vthhu(lapri>,a v. LoJcshmindra 
(2) Krishnan, J., laid ic down that mutt 
properties in the hands of a matathi- 
pathi will not be liable for the debts of 
his predecessor either on the ground 
that the borrowing was for a purpose 
which was not justifiable at all or on 
the ground that though the purpose 
was a legitimate one the predecessor 
had enough funds of the mutt in his 
hands at the time and therefore bad 
no necessity to borrow at all to meet 
the expenses. As regards the facts 
found in that case on that point, it may 
be said to have been found that the 
mutt would have bad Es. 1,00.000 in 
hand, but they incurred a debt of 
Es. 1,30.000. The Court found it unneces¬ 
sary to pursue the question further 
under this head as they held that the 
expenses were for an illegitimate pur¬ 
pose. 

Therefore, when their Lordships 
of the Privy Council held that these 
expenses were legitimate they must by 
implication be held to have negatived 
the proposition that the mere fact 
that the mutt may have had cash 
in its hands made the borrowing of 
money for legitimate expenses a charge 
which could not be recovered from the 
temple, because it is clear that had 
they shared the view of Krishnan, J., 
on this point they must have found 
that as regards the Bs. 1,30,000 bor¬ 
rowed the temple was net obargeable 
to the extent of Es. 1,00,000 which 
the mutt bad as money in Hand. As I 
agree with my Lord that there is no 
distinetTon in this matter between the 
matathipathi of a mutt and the trustee 
of a temple, it follows that this test 
propounded by Krishnan, J., has not to 
be satisfied. As to this decision apply¬ 
ing to a temple we find their Lordships 
themselves refer to the case of Palanu 
appa Ghetty v. Sreemath Devasihamony 
Pandara Sannaihi 6). That no donbt 
is the case of a matathipathi of a mutt 
but be was in that particular transac¬ 
tion acting as the trustee of a temple. 
This is an indication that they did not 
intend to dra^ any distinction in princi¬ 
ple which they enunciated between a 
mutt and a temple. 1 may also refer 

(5) A. I. R. 1917 P. 0. 83=89 1. 0. 722=44 
t A. 147=40 Mad. 709 (P. 0.). 


to the remarks of their Lordships in 
Niladri Sahu v. Mahant Ckaturbur 
Dds (6). At p. 151 (of 6 Pcit.) they say 
as follows : 

“ The learned Judges of fcho High Court 
appear to their Lordships to he rather of 
opioioQ that the proouretneut of a loau of 
money on easy terms for the purpose of pay¬ 
ing ofi antecedent loans obtained on very 
oppressive terms can never in a case of this 
character be held to be a necessary proceeding 
unless the obtaining of the oppressive loan 
was, at the time it was obtained, a matter of 
necessity also. If these learned Judges held 
that view their Lordships caunot agree with 
them.*’ 

From that it; would seem to follow 
that tbd m6i6 fact that a tomplo 
trustee may have money in his hands 
would not per.se render the raising of 
a loan a charge which cannot be at¬ 
tached to the temple. It would ap¬ 
pear for example from this that the 
temple might under necessity have 
raised a loan of Es. 1,000 at 50 per cent 
and been able next day to raise a loan of 
a similar account at 25 per cent and that 
though they had this Es. 1,000 in hand 
they could raise a second loan to pay 
oil the first. Therefore the principle 
that no loan raised would attachiliabi- 
lity to the temple merely from the fact 
that there may have been ready money 
in band equal to the amount of the loan 
to be raised seems to be too wide. The 
only other fact that I would like to 
notice in this case is that the receiver 
had already paid under orders of Court 
a sum of Bs. 3,000 to this very plain¬ 
tiff as part of the bill and nnder these 
circumstances the temple has certainly 
been put to considerable loss by con¬ 
testing the decision of the District 
Munsif as to this small portion. 

p.B.S./g.N. _ Order accnrdivaly. 

(6) A, I.B. 1926 P. 0.112=98 I. 0. 576=53 
I. A. 253=6 Pad. 189 (P. 0). 

A. 1. R. 1930 Madras 1012 

Vbnkatasdbba Rao, j. 

S. Sabapathi Rao and oiAers—Peti¬ 
tioners. 

V, 

Sabapathi Press Co., Lfd.^Eespon- 
dents. 

Original Petition No. 94 of 1923, Da? 
oided on 3rd September 1930. 

(a) Companies Act, Ss. 228 and 229-* 
Interest on debts carrying interest. 

WlidM a ooenpatty has been ordered to be 
wound up. the interest upon debts which 
interest, ceases to ruu from the data of the 
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-winding np order nnlese the enough 

■to pay all debts in full. [P 

Where the estate is insolvent, nothing 
-should be allowed for interest, bat the opPO^ite 
tale applies where the estate js solvent, that 
is, where there is a surplus. lo the latter 
case, in whatever manner the ^ dividends may 
<)riftiaaUy have been made, if it turns out that 
there is an ultimate surplus, the account must 
be taken as between the company and the 
creditors in the ordinary way ; that is, by ap¬ 
plying each dividend in the first p ace to J.h% 
payment of the intorcet due at the aa^e ot 
snoh divid-snd and the surplus if auy. to the 

reduction of the pf 

Iron xoorki and Co, (J861) 4 Ck. 

Ap, 643; Inre Duncan^ Co, ( 1905 ) IC/i. 
307 ; 1 Lah. 154 and 1 Lah. 363, ^ 2 j 

(b) Companie. Act, S. 227 (2)-Winding 

Tho 609 Ct of a winditJg up 
's. 227 (2j is to avoid all dispositions of the p o 
petty of the company made between the 
of the presentation of the petition '’‘p f 
up and the winding up order unless the Cm 
otherwiee orders and the practice 
is to allow them if made honestly and in the 

•ordinary course of business. 

(c) Companiei Act, S, 231 ( ) 
pany contracls to purchase good* bet 

ween date* of presentation of petition and 

Ziniint up ordL-Court will confirm tran¬ 
saction if good* were purchased m ordinary 

courie of butincM. l a 

Where the company has contracted to pur 

ohasa goods between the date of the 
ton of the petmoo for v-inamg up 
winding up order and has actually t»hea deli 
very of these goods, the Court will confirrn the 

Sactionif the goods ««« 

the company in the 575 Re/ 

aess ; Gosling v. Qaslcell, (1397) A.^C. 575. Re/. 

B. Sornayya for N. Venkataswamy 
Chetty, P. Sankiah, 

T. B- Arunachala Ayyar—tor Official 
^'T^M^Tenugopala Mudaliar-lor Ap- 

^ T, Krishndswamy Ayya-ngur for 

Creditor. ... 

Judgment.—I have to ’deal with this 

•claim io the winding up proceedings. 
A creditor, Pola Sankariab by name, 
applied to the liquidator for payment 
.of hie debt. He failed to comply with 
the request and I have now to_ decide 
-whether the creditor’s claim is well 
{ounded. 

To make the point at issue clear, 1 
must briefly set forth the course taken 
by these liquidation proceedings. The 
petition bo wind up this company, the 
Sabapabhy Press. Co. Ltd., was filed on 
flth May 1922. Kumaraswami Sasbri, 
3., dismissed the petition on 30th 
November 1922 holding that no valid 


Go. (Venkatasubba Rao, J.) Madras 1013 

grounds existed tor making an cruder of 
compulsory winding up. Against this 
order an appeal was filed and, on 5bh 
November 1924 the appellate Court set 
it aside and remanded the petition bo 
the original side for fresh disposal. 
The matter then came up betore Beas¬ 
ley J., and on9:h April 1927 he made 
an order referring two questions to the 
Official Referee. With one of those 
questions we are directly concerned 
That related to the debt now claimed 
as due by the creditor, ft 
pleaded that that debt was discharged 
either by payment or adjustment on 

SLsb December 1921.^ The f ®' 

feree submitted his raporb. finding 
inter alia that the debt due to the 
applicant was not discharged as alleged 
Beasley, J. (as he then was) accented 
the Official Referees findings, found 

that the company’s affairs 
very unsatisfactory state 
ordL dated I6th November 1927 duect- 
ingthe company to be compulsorily 

wound up. Mr. Venk.ta 
OU 3 mabhoda (this is tiia a£Eaab of bho 
iudgmanb of Beasley, J-) »ccin‘«'i 

dominanb pos'.bion in bhe company and 
by adopbing an asgreseive and higb- 
hLded abbitude, used bhab Positi'j'' 
gain diehoneab adyanbage for h.maelf, his 
Llabions and friends. A 6rm known as 
“K VS R” which, as tho learned 

Judge obser;ed. was Venkat Rao’s own 
firm, was appointed treasurers of the 
company and some of the company s 
factories were leased to this firm on 
terms highly detrimental to the com¬ 
pany. This K. V. S. R. firm in their 
turn subleased the factories making a 
large profit, to a joint family concern 
of which the present applicant Pola 
Sankariah was a member. There were 

two factories, one at Tadpatri ^be 

other at Adoni. The sublessees^ effected 
certain repairs to ^bose factories and a 
large sum became payable to ^bem on 
this bead by the company. The debt 
became due before 

amounted to about Rs. 25,000. This 

fact is not disputed. _ Be ore proceeding 
further I may mention that the wind¬ 
ing up order made by Beasley, J., was 
confirmed on 18th April 1929.. _ 

The question to be decided is whe¬ 
ther the debt due to the creditor was 
discharged by .payment on Slst Decem¬ 
ber 1921. Mr. Venkata Rao, 1 have said, 
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raised this incidental question, and it 
was decided in favour of the creditor. 
As the liquidator raises the point again, 
I shall deal with it fully. 

The account books of the company 
containing entries of 31st December 
1921 have been produced. There are 
some entries to be found which were 
made apparently after the accounts 
were closed and the balance was struck 
on that date. It is among such entries 
that those relating to the alleged pay¬ 
ments find a place. The applicant al¬ 
leges that these entries were fraudu¬ 
lently interpolated. Mr. Venkata Rao, 
the Chairman of the Board of Directors, 
annexes to bis affidavit dated 13th June 
1922as Ex. B, what he calls an "un¬ 
audited balance sheet.” It purports to 
disclose the state of affairs of the com¬ 
pany as at the end of December 1921. 
The amounts due to the applicants are 
shown in that balance sheet under the 
heading " Liabilities.” There are two 
amounts shown as due in respect of the 
two concerns, and the total is given as 
Rs. 25,546-2-1. This then is an admis¬ 
sion by Venkata Rao as representing his 
company. According to it the debt 
due to the applicants was not discharged 
by payment on 13th June 1922. From 
this the inference must follow that 
the entries showing payment in 
the books of the company are spurious 
and fraudulent. It will be seen from 
what I have said, that their very posi¬ 
tion, and the manner in which they 
were made, render them extremely sus¬ 
picious. Added to this there is the 
further faot that Mr. Venkata Rao ad¬ 
mitted on 13bh June 1922 that the debt 
was subsisting. It is therefore fairly 
clear that these entries of payment 
were made not on Slst December 1921, 
the date they bear, but some time subse¬ 
quent to 13th June 1922. There was 
an '* audited balance sheet " prepared in 
September 1922 as distingnished-vfrom 
the " unaudited balance sheet" to 
which I have referred. In this balance 
sheet the debt due to the creditor is 
shown as having been discharged. I 
understand that among the numerous 
charges made in this winding up peti¬ 
tion, there is a complaint against the 
accuracy of this balance sheet. With 
that I am not at present concerned, but 
the faot that emerges is that the im¬ 
peached entries mast have been made 


after 13fch June 1922, the date of Ven¬ 
kata Rao's affidavit, and before 27th 
September 1922, the date of the 
audited balance sheet.” It is also 
noticeable that in the unaudited balance 
sheet, the amount shown as cash in the 
hands of the treasurers is Rs. 33,000 odd* 
whereas in the audited balance sheet it 
dwindles down to a little over Rs. 12,000. 
This is of course consistent with the 
theory of payments having been made 
between these two dates. Such pay- 
ments must necessarily diminish the 
cash in the hands of the company’s 
treasurers. So much for the payment 
alleged on Slst December 1921. 

The liquidator asks me to deal with 
another suggestion, namely that the 
payments were made on 31st December 
of the following year. It is not the 
account books of the company that are 
relied on for'this purpose, but ths liqui¬ 
dator says that he is perplexed by the 
entries in the account books of K. V. S. 
R. & Co., the company’s treasurers. In 
their books certain adjustment entries 
were made on 31st December 1922. The 
applicants are credited with the amounts 
which the company owed them, those 
sums being debited against the oom- 
pany. In other words, the applicants" 
position is changed K. V. S. B. & Oo.* 
being substituted as their debtors in 
the place of the company itself. The 
entries refer to and purport to derive 
their authority from the company’^ 
audited balance sheet of September 1921. 
How can these entries in the account 
books of K. V. S. R. & Co, bind the ap¬ 
plicants ? Before they can be bound it 
must be shown that there was an 
arrangement amounting to a novatio to 
which they were also parties. 

These later entries show that it is 
not even pretended that actual pay¬ 
ments were made to the applicants. 
K. V. S. R. & Co., instead of holding the 
moneys due to the applicants as tbe- 
oompany’s treasurers continue to hold 
them in their individual capacity. This, 
in short, is the effect of these dubious 
entries. This is the kind of evidence 
that the liquidator places before me in 
support of his suggestion that the debir 
has been discharged. I therefore find 
that neither on 31st December 1921 nor 
on 31st Pecember 1922 was the debt 
due to the creditor discharged by pay¬ 
ment or adjustment. 
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Then there is another question that 
the liquidator raises. I have already 
said that the petition for winding up 
was originally dismissed m 1922. im 
the winding up order was ma^e in 
Mr. Venkata Bao continued to act as 
the Chairman of the Board of Directors. 

On 10th December 1926, in that capa¬ 
city, he entered into a settlement of ao- 
counts with the creditor in question. 

It was found that the debt wa^ reduced 
to Bs. 19,987-3-9. The creditor wants 
to abide by this settlement, and the 
question is; Is it binding upon the liqui¬ 
dator ? The capital of the company is 
represented by 500 shares. Mr. Somayya 
appears for persons owning 342 shares 
and Mr. Venugopala Mudaliar for a 
gentleman holding 9 shares. On behalf 
of these shareholders I am asked to 
treat the settlement as binding.^ Then 
there are three creditors of this com- 
pany, two represented by Mr. Somayya 
and one by Mr. T. Krishuaswami Iyen¬ 
gar. On behalf of these creditors also 
it is stated that the settlement should 
be treated as binding. In the view that 
the settlement is beneficial to the com- 
pany the liquidator now concurs. My 
decision therefore is that the settlement 
dated 10th December 1926 must be 

taken as binding. . 

In regard to this debt there is a fur¬ 
ther question raised. In the case of a 
winding up by the Court the winding 
UP dates from the presentation of the 
petition: S. 168. Companies Act In 

this case nearly six veai’S elapsed bet- 
ween the presentation of the petBion 

and the winding up order. I have 
already said that the petition was pre- 
seated on 8th May 1922 and wind- 
ing up order was made on 9th April 
1927 The question I am asked to 
decide is, whether interest is to bo com- 
puted or nob subsequent to the winding 
up It is not disputed that the debt 
loarries interest. The law on this point 
is stated thus in Palmers Company 
Law: Bdn. 12, p. 439: a ka 

‘‘When a company has bsen ordered to be 
wound up, the interest upon debts whioh carry 
rnteres6 ceases to run from the data of the 
winding up order unless the assets are enough 

to pay all debts iu fuIL’ 

The point was first fully considered 
in In re Bumber Iron works and Ship- 
htUding Go. (t). position of the 

creditors. observes, mi^ 

• (1) [1869] 4 on. A. oiS. 


be considered under two aspects, fii’st 
when there is. and next when there is^ 
not, a surplus. Where the estate is in-, 
solvent, nothing should be allowed tor; 
interest, bub the opposite rule appuesj 
where the estate is solvent, that is,, 
where there is a surplus. In the latter 
case, in whatever manner the dividends 
may originally have been made, if it 
burns out. that there is an ultimate sur¬ 
plus, the account must be taken as bet- 
ween the company and the creditors ^ in 
the ordinary way; that is, by applyingj 

each dividend in the first place bo the, 
payment of the interest due at the date 
of such dividend and the surplus, if any, 
fco the reduction of the principal, ibe 
rule that interest is payable notwibli- 
sbanding the winding up, when there are 
surplus assets, is also laid down in in 
re Duncan & Co. (2). This is now 
treated as settled law. This question 
was considered in a Lahore case and 
this principle was’applied. Shadi Lai, J., 
after stating the rule m the terms I 
have just mentioned, proceeds to lay 
down the test of solvency. The com¬ 
pany’s solvency is established if. afbei 
payment of the principal and interest up 
to the date of winding up. there are 
some assets sufficient to meet the liabi¬ 
lity on account of interest accruing after 
the commencement of the liquMabion. 

Gansham Das v. The Pubho Banking 
and Insurance Co. (3). The same view 
was taken in another Lahore case. Devi 
Dilta Mai v. Official Liquidator, Amrit¬ 
sar Bank {^). In the present case lb 13 
admitted that even after all tne credi- 
tors are paid in full there will be a sub- 
sbanbial balance available for meeting 
the claims of the contributories. l 
therefore hold that interest has nob 
ceased to run from the date of the wind¬ 
ing UP order. ,, . 

These, I understand, are 

three points in regard bo which the 

liquidator wants my laf f mv 

peotof this debt. In the of my 

judgment, the parties are directed to 

bring in a statement showing the 

amount due to the applicant. 

The matter will stand adjourned a 

week for this purpose. , t a. 

The applicant’s costs, which I 
Bs. 400. must be paid out of tbs 


( 2 ) 

(3) 

(4) 


1905: 

[1920 

ri92o; 


1 Oh. 807. 

1 Lah. 154=56 I. 0. 251. 
1 Lah. 368=55 I. 0. 69. 
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asset?. I do nob propose to allow the 
liquidator his costs, but as be does nob 
pre=s for them I need not give my rea¬ 
sons. 

I shall now deal with the question of 
unpaid dividends. During the pendency 
of the petition for winding up, divi. 
dends were declared for 1921-25 (both 
yeare inclusive). Mr. Venkata Rao, as 
a ])art of the general policy he has been 
pursuing, preferred such of the share¬ 
holders as were his friends and relations 
and paid them the dividends due and 
inado default in regard to the rest. Some 
of the shareholders belonging to the 
latter class now apply that the liqui- 
dator should he directed to pay them 
also the dividends declared. To place 
all the shareholders on a footing of 
equality, I must comply with this ap¬ 
plication. The liquidator, after satis, 
lying himself that the dividends claim¬ 
ed are due, shall make the payments. If 
he feels any doubt, the matter may bo 
brought up before the Court. 

Next, as regards Hanumanthappa’s 
claim: the liquidator will examine this 
and state in one week what his view is. 

I shall now proceed to deal with the 
claim of Messrs. R. D. Lakshmi Das & 
Co., represented by Mr. T. Krishna- 
swami Ayyangar, their counsel. They 
claim Rs. 3,381-13-6 in respect of goods 
supplied to the company between the 
commencement of the winding up,that is, 
the presentation of the petition and the 
winding up order. The effect of a wind¬ 
ing up order under S. 227 (2) is to avoid 
all dispositions of the property of the 
company made between these two dates, 
unless the Court otherwise orders; that 
is to say, the winding up order has a 
retrospective effect. What are avoided 
under the section are dispositions by 
the company of its property. But even 
payments by the company after the 
commencement of the winding np are 
avoided unless sanctioned by the Conrt: 

Lindley on Companies, Qtk Edn., Vol, 
11, p. 889. 

Where payments are honestly made 
and in the ordinary course of business, 
it is usual for the Court to allow them. 
Palmer s Company Law, 12tk Edn., 

p. 220: 

In^ regard to dispositions pending 
petition, the practice of the Court is to 
allow them if made honestly and in the 
ordinary course of business. 


Palmer p. 426; Lindley, Vol. 2, p. 900. 

But what we are here concerned with 
IS neither a disposition of property nor 
a payment. The company contracted 
to purchase goods and actually took de- 
livery of them. Section 227 (2) does 
not m terms apply, to such a transac- 
^on, out in Gosling v. Gaslcell{f>) Lord 
ilerschell seems to assume that once the 

winding up order is made, the company 

becomes as from the date of the peti¬ 
tion incapable of entering into con- 
7 ^thout the sanction of the Court 
Ip. 591). In the present case, it is con¬ 
ceded that the goods were purchased by 
the company in the ordinary course of 

trade. I therefore conBrm the transac¬ 
tions. 

As regards the amount: it is admitted 
that Rs. 50 must go out from the 
amount claimed. Out of a balance of 
Rs. 3,331.13-6 I authorize payment of 
that sum less Rs. 500 with interest at 
9 percent per annum from Ist January 
1927. As regards the sum of Rs. 500 
shown against 15th December 1926, 
it is described as a hand loan paid to 
Mr. Venkata Rao, who purported to re¬ 
ceive it as the Chairman of the Board 
of Directors. Whether the liquidator 
is bound to pay this sum or not, I do 
not wish to decide at present. Grant¬ 
ing that the liquidator is not bound to 
pay this sum from the assets of the 
company it may be open >to the credi¬ 
tor to ask that it should be paid over to 
him from any amount to be found pay¬ 
able by the company to Mr. Venkata 
Rao. This point I must reserve for 
future consideration. The applicant’s 
costs, which I fix at Bs. 150, shall come 
from the assets. The liquidator may 
pay himself Rs. 50 for his costs. I also 
direct that Mr. Gopalaswami Mndaliar 
be paid from the assets the costs of bis 
application, which I fix at Rs. 50. 


In pursuance of my judgment dated 
25th August 1930 a statement has now 
been brought in, showing that the 
amount due up to 31st August 1930 to 
Pola Sankariah is Bs. 20,369-4-10 in¬ 
cluding the costs awarded. By consent 
this figure is accepted. The principal 
amount of Rs. 16,781-0-2 shall carry far¬ 
ther interest at 6 per cent per annum 
till date of payment. 

(6) [1897] A. 0. 675=66 Hj. K. B. 848=7? 

L. T. 314. 



1930 


Alagammal V. Sadasiva Padayaciii 

The amount clue to Hanumanthappa 
is by consent declared to be Rupees 
-3,756-8-6. This amount shall carry in¬ 
terest of 9 per cent per annnm from 28bh 
December 1936 to the date of payment. 

The liquidator shall pay Hanumanthap- 
pa's costs, which I 6x at Rs. 150, from 
the assets. The liquidator’s costs I fix 
at Rs. 50. This sum he may retain out 
of the assets. 

p.r.s./k.H. Order accordingly. 
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Anantakrishka Atyar and 
SUNDARAM CHETTY, JJ. 
Alagammal— —Appellant. 

V. 

Sadasiva Padayacki and oi/im—De¬ 
fendants—Respondents, 

Civil Misc. Appeals Nos. 500 and 501 
of 1928, Decided on 6th August 1930. 

(a) Civil P. C., 0. 41, R. 23— Preliminary 
point illustrated. 

Where in a suit foe possession of immovable 
property, an issue was framed which was en* 
tended to raise the question whether the plain¬ 
tiff was entitled to an’unconditional decree for 
poBsessioD, and also whether the defendants 
would be entitled to redeem, in which case the 
plaintifl would be entitled to possession only if 
the defendants failed to redeem, and the trial 
Court held that the defendants were not enti¬ 
tled to redeem and gave the plaintiff a decree 
for unconditional possession of the property, 
bub on appeal by the defendants, the appel¬ 
late Court took a contrary view holding that 
the defendants were entitled to redeem and re¬ 
manded the suit for finding out the exact 
amount payable on redemption and for dis¬ 
posal of the suit according to law. 

Held: that the decision of the trial Court was 
on a preliminary point, that the appellate Court 
was entitled to remand the suit under O. 41, 
R. 23, and that the appeal against the order 
of remand was maintaiflable under u. 43, «. i 
(u); A. I. B. 1922 Lah. 605, (P. B ). PoH.^^^ ^ 

(b) Civil P.C., o. 34, R. 1 -Purchaser from 
Government of mortgaged properly at¬ 
tached under S. 88, Criminal P.C. is entitled 
to be made parly lo mortgage suit and has 
the right to redeem. 

In 1912 A mortgaged his immovable property 
to plaintiff’s deceased husband. In 1919 this 
piopstby was attaohod uiidsc 8. 88, OtimiDal 
P 0„ as A was alleged to have committed the 
offences of robbery and daooity and to have 
been evading service of summons and subse- 
ouently a receiver was appointed in the same 

year In 1923 the defendants became purcha- 
eers of the propaity from Government. Plain¬ 
tiff Instituted a suit in 1922 for recovery of 
money due on the mortgage of 1912 against A 
without making Government a party to the 
suit. After obtaining the usual mortgage de¬ 
cree she had the property sold in execution of 
it and betseU became the P^'chasec and ob¬ 
tained the sale certificate in 1924, When 


she sought to obtain delivery of possession of 
tbo mortgaged property according to the sale 
certificate she was obstructed by the dclendauts 
who wore in possession thereof. Thoroupoti 
she filed a suit for possession against them. 
The dcfendants pleaded that tbo Government 
ought to'bavo been made party defendants in 
the mortgage suit of 1922 and that as they de¬ 
rived their title through Government they were 
entitled to redeem tbo mortgage. 

Jleld: that the possession of the Government 
was not merely that of an attaching decree- 
holder, nor as agent of A tbo absionder. The 
effect of S. 83, Criminal P. C.. being to create 
an interest in tbo property under attachmect 
and to entitle the Government to bo in posses¬ 
sion of the property, the Government was a 
necessary patty to the mortgage suit of 1922 
under 0. 34, R, 1, Civil P. C. Not having been 
made a party, the Government's right of re¬ 
demption could not bo affected and that the 
defendants^ who derived their title from Gov¬ 
ernment were entitled to redeem : 9 Cal, 861; 
39 Mad. 831; C I. C. 214 and 19 Mad. 151, Itef. 
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K. Bhashyam lyangar and V. G, 
Veeraraghavachariar —for Appellants. 

Govt. Pleader and Paianjali Sastri 
for Respondent. 

Judgment.—These miscellaneous ap¬ 
peals arise out of two orders of remand 
passed by the learned Subordinate Judge 
of Trichinopoly in two connected appeals 
on his file. When these appeals came 
on for hearing the learned advocate for 
the respondents took the preliminary 
objection that the appeals did not lie. 
In order to appreciate the nature of the 
suits and of the preliminary objection 
raised before us it is necessary to state 
a few facts. One Arumugam was owner 
of the suit properties. On 6th March 
1912 he hypothecated these properties 
in favour of the plaintiff’s husband. 
The plaintiff filed 0. S. No. 686 of 1922 
on the file of the District Munsif’s Court 
of Ariyalur after-her husband’s death to 
recover the money due on the mortgage 
of 5th March 1912. To that suit she 
made Arumugam, the mortgagor, as de¬ 
fendant. After obtaining the usual 
mortgage decree, she had.the properties 
sold in execution of the decree and her- 
self became the purchaser, and the sale 
certificate Ex. A was issued in her name 
on 15th March 1924. On lObh May 1924 
she sought to obtain delivery of the 
properties in execution of the sale 
certificate. There she was obstructed 
by the defendants who claimed to 
have purchased these properties from 
the Government under circumstan¬ 
ces which would be described later 
on. Being obstructed in thus obtaining 
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possession she filed bhese two suits, one 
againob the defendants who-were in pos¬ 
session of some of the properties included 
in the sale certificate but which were 
claimod by them as having been pur- 
chaseil from the Government, the defen¬ 
dants in the other suit being in posses¬ 
sion of tiio other property covered'by 
the sale certificate which they had pur¬ 
chased from the Government. The defen¬ 
dants pleaded that the Governmeat 
ought to have been made party-defend- 
anS in 0. S. No. 685 of 1922, and that 
as they derived their title through the 
Government they would be entitled to 
redeem the plaintiff’s mortgage. The 
learned District Munsif raised Issue 
3 as follows: “Is the plaintiff's mort¬ 
gage rodoemable as contended.” The 
learned District Munsif who tried the suit 
was of opinion that the possession of the 
Government was only'that of an attach¬ 
ing creditor and consequently the Gov¬ 
ernment was not entitled to be made.a 
party to the suit brought on the mort¬ 
gage, and in any event could not claim 
any right to redeem plaintiff's mortgage 
at present. Ha accordingly decreed the 
plaintiff’s suit for possession uncon¬ 
ditionally. The defondants preferred 
appeals to the lower appellate Court, 
and the learned Subordinate Judge of 
Trichinopoly came to the conclusion 
that the defendants were entitled to 
rodeom the plaintiff's mortgage as they 
bad not been made parties to the prior 
suit 0. S. No 685 of 1922. He modified 
the decree of the trial Court and declar¬ 
ed that the defendants were entitled to 
redeem the plaintiff and to find out 
the exact amount payable on redemption. 
He remanded the suit to the trial Court 
for disposal according to law. It is 
against the order of remand passed in 
each of these two connected appeals that 
the plaintiff has preferred these two mis¬ 
cellaneous appeals. 

The learned advocate for the respon¬ 
dents took the preliminary objection 
that in these circumstances these mis¬ 
cellaneous appeals.do not lie. The appeals 
have been preferred under 0. 43, R. 1, 
Cl. (u) on the footing that the orders of re¬ 
mand ware passed-by the lower appellate 
Court'under 0. 41, R. 23,Civil P. 0. The 
learned advocate argued that it should 
not be taken that the trial Court deci¬ 
ded any preliminary issue nor could the 
appellate Court be said to have reversed 
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the finding of the trial Court on such a 
preliminary issue. He accordingly con¬ 
tended that the present must ba taken 
to be a case where the lower appellate 
Court remanded these suits under its 
inherent jurisdiction, and heargued that 
having regard to the decisions which 
hold that no appeal would lie against 
orders of remand passed under the in¬ 
herent jurisdiction of Coarts, these ap¬ 
peals are not maintainable. We are un¬ 
able bo agree with that contention. As 
wo read the pleadings and also the pro¬ 
ceedings in the trial Court, we under¬ 
stand that Issue 3 was intended to raise 
the question whether the plaintiff was 
entitled to an unconditional decree for 
possessioD, and also whether the defen¬ 
dants would be entitled to redeem, in 
which case the plaintiff would be en¬ 
titled bo possession only if the defen¬ 
dants failed to redeem. We take that 
to be the real meaning and signifi¬ 
cance of Issue 3 framed in the suit. 
Id this view, the lower appellate Court 
held that the defendants would be en¬ 
titled to come to its own finding ^upon 
that preliminary issue and as the lower| 
appellate Court held that the dafendants 
would be entitled to redeem, we think 
that on its reversing the finding 'of the 
trial Court on this preliminary issue it 
was entitled to remand the suit for dis¬ 
posal on the other points under 0. 41, 
R. 23. Civil P. 0. We are supported m 
this view by the decision of the Full 
Bench in Raman Nayar v. *.KrishnM 
Nambuiripad (1). We accordingly over¬ 
rule the preliminary objection. 

Coming to the meaits, the learned ad- 
vocate for the appellant argued that the 
present is the case of an attaching de¬ 
cree-holder nobihaving been.-made a paW 
to the prior suit upon the‘mortgage. 
drew our attention to the recent deci¬ 
sion of Full Bench of this Court lo 
Subramania CheltiarY. Sinnammal [i! 
where the Full Bench held that ths 
mere circumstance that an attaching 
decree-holder was nob made a party w 
a suit upon a mortgage is not a groan 
tor compelling the purchaser of the pm* 
perbies in execution of the mortgage’ 
decree to be redeemed by the atbacbiog 
decree-holder. We may gfcate^^tha^ 

-(I) A. I. R. 1922 Mad. 505=69 I. 0. 828=0 
Mad. 900 (P. B.). ^ , 

(2) A. I. R. 1930 Mad. 801 fP- B.). 
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learned Government Pleader who ap¬ 
peared for the respondents did not hav¬ 
ing regard to the decision of the Pnll 
Bench, contest that proposition of law. 
The ground of decision by the District 
Munsif was that the position of the 
defendant was that of an attaching- 
decree-holder merely. In para. 13 this 
is what the learned District Munsif 

said : 

“ All these citoumstanoes go to show thaj 
the iatereat of the Government was only that 
of an attaching creditor and that the property 
did not vest in the Government." 

We must now take it that if the in¬ 
terest of the Government was only that 
of an attaching creditor, it would fol¬ 
low from the recent decision of the 
Full Bench that the District Munsif’s 
view should be upheld. 

But it was argued on behalf of res¬ 
pondents by the learned Government 
Pleader that the position of the Govern¬ 
ment in such a case as this is simply 
that of an attaching creditor. Before 
examining this aspect of the case it is 
necessary to mention a few further facts 
to make the further discussion intelli¬ 
gible. It would appear that the mort¬ 
gagor Arumugam was alleged to have 
committed the offences of robbery and 
dacoity and that he evaded se^^vice of 
summons. The properties of the ab. 
Bconder Arumugam, the immoveable 
properties now in dispute, were, accord¬ 
ingly attached under the provisions of 
the Criminal Procedure Code. Ex. 1 
dated 19th August 1919 is the order of 
attachment. Subsequently a receiver 
was appointed on 22ud September 1919, 
and in 1923 the defendants became the 
purohasers of the properties from the 
Government. On these facts it was 
argued on behalf of the Government 
that, having regard to the provisions of 
Ss. 88 and 89, Criminal P. 0.. it should 
be taken that when the^ proclaimed 
person did not appear within the time 
specified in the proclamation, the pro- 
perty under attachment had come at 
the disposal of the Government and 
accordingly the Government took pcs- 
session of the properties and subsa- 
quently sold them to the respective de- 
fendants in these suits. It was argued 
in the first instance that the properties 
must be taken to have become vested in 
the Government as owners. The learaed 
Government Pleader also argued that the 
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Government became the absolute owner 
of the income from these properties 
after the period fixed in S. 88, Cl. (7). 
Finally he argued that in any event the 
position of the Government should bo 
taken to be that or analogous to that of 
a receiver in possession of the proper¬ 
ties and entitled to rents and profits 
thereof and that in such cases the 
Government have got sufficient interest 
in the properties as entitled them to 
redeem the prior mortgage. Our atten¬ 
tion was drawn to the decisions in 
Golam Abed v. Toolseeram Bera (3) and 
Secretary of State v. liangasami Ahjan- 
gar (4) in support of these propositions. 

The learned advocate for the appel¬ 
lant on the other hand argued that all 
that the Government would be entitled 
to under S. 88 (7) would be to keep the 
properties as agent of the absconder 
and that after the expiry of the two 
years their rights whatever they were, 
came to an end and the properties con- 
tinued to be the properties of the ah- 
sconder. For the purpose of disposing 
of these appeals, we do not thick it 
necessary for us to come to a definite 
opinion on the first two questions raised 
by the Government Pleader on behalf 
of the respondents in this case. We 
are clearly of opinion that the posses¬ 
sion of the Government is not merely 
that of attaching decree-holder 
was the view taken by the learned Dis- 
tricb Munsif. We are also clear that 
the possession of the Government is not 
that of an agent of the absoondei;. Ac 
agent bolds properties for and on behalf 
of the principal and not on a title in- 
consistent with the title of the prin¬ 
cipal. That surely is nob the position 
of the Government in this case. The 
Government in the circumstances did 
nob hold the property on behalf 
of the absconder, bub as against him. 
Being of opinion that the analogy of 
an agent of the owner does nob apply 
to the case on hand, we proceed to see 
whether there is any distinction beb- 
ween the effect of an attachment by 
a civil Court and the effect of a^n attach- 
ment under Ch. 6, Criminal P. 0. We 
are of opinion that there are some 
essential differences between an abbacb- 
mant by a civil Court in execution pf a 

fai ri 883 l 9 Oil. 861=12 0. L. R« 

(4) [1916] 33 Mad. 831=35 I. C. 168=lZ 

Cr. L. J. 296. 
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tnoriBy d 0 Ci *60 and an attachnaonb con¬ 
templated by Cb. 6, Ciimiaal P. C. We 
have to give elfect to the words* 

■' fclio property under attaohmenb shall be 
at bho lisposil of Gsvernmeut” 

occurring in Cl. (7). S. 8S, in cases where 
the proclaimed person does nob appear 
within the time specified in the pro¬ 
clamation. The subsequent clause in 
our view affirms the view that the 
Government is not simply an agent of 

the owner. The clause proceeds to say: 

“ But it shall not be sold until the expira¬ 
tion of six months frem the date of the at- 
sachment.” 

That, we take it, means that, when 
once the property under attachment 
is declared to be at the disposal of 
Government, it would be open to the 
Government to sell that property. We 
are of opinion that it would also be open 
to the Government to dispose of the 
property in any other manner; surely 
it would be open to the Government to 
be itself in possession of the property, 
or to leaso the property and receive 
the income of the property during this 
period. That being so, the position is, 
in our view, at the least analogDus to 
the case where a receiver is appointed 
for the possession and management, etc., 
of immovable properties. In such a case 
it seems bo us that any suit instituted 
to enforce any lien or charge by the 
sale of such properties for which a re¬ 
ceiver has been appointed, and of which 
he is in possession, would be defective 
without the receiver being made a party 
to it. Our attention was drawn by the 
learned Government Pleader to the case 
reported in Jotindra Nath Ghowdhury v. 
Sarafaraj Mia (5). There the Court 
(Mukerjee and Teunon, JJ.) observed at 
p. 657 that a receiver appointed in the 
course of a mortgage suit is not a 
necessary party to a suit by a creditor 
of the mortgagor for the enforcement 
of a purely personal claim against him, 
bub in an action to enforce a lien 
against a specific property in which a 
receiver is interested he should be made 
a party. In that case it was further 
pointed out that, although a receiver 
is in one sense the custodian of the 
property involved in the litigation in 
which he is appointed, he had such 
special property therein as to make him 
the representative of the rights of the 
parties in all actio ns or proceedings 

(5) [1910] 61.0. m. 


affecting the property, and in that 
character he was entitled to notice in 
all cases in which parties would have 
been entitled to be brought before the 
Court had there been no receiver. 
Again, it was held in Paya Matathil 
'Appu V. Kovamel Amina (6J that the 
verumpatbom tenant in Malabar claim- 
ing under a lease from the otbidar is 
entitled to redeem the prior kauom. 
At p. 153 of the report the learned 
Judges conclude tbeir discussion of the 
question as follows: 

“So bag as thd phiatifi has an interest 
validly entitling him to possession, he is in a 
position to redeem." 


As already mentioned, it is not neces¬ 
sary for the disposal of this appeal to 
define the exact nature and scope of 
the rights derived by the Goveromeot 
under S. 88, Cl, 7. We are clear that 
the interest possessed by the Govern¬ 
ment is nob that of a mere attaching 
decrde>holddr. As we have already 
stated, it cannot be said that the ex¬ 
pression " property at the disposal of 
Government” could with any propriety 
apply to the case of a mere attaching 
decree-holder. Being of opinion that 
the effect of S. 88 is to create an in¬ 
terest in the property, and to entitle 
the Government to bo in possession of 
the property, we hold that the Govern¬ 
ment was a necessary party to the 
prior suit under 0. 3d, E. 1 of the Code. 
Not having been made a party the 
Government’s right of redemption conid 
not be affected. In this case we haye 
the further fact that the suit, 0. S. 
No. 685 of 1922, was filed more than two 
years after the date of the attachment. 
Under S. 89 the position of the Govern¬ 
ment after the expiry of the two years 
would surely be not weaker than it was 
before. How far it becomes stronger 
it is not necessary for us to exactly 
define in this case. 


We therefore hold that the interest 
which the Government had in th® 
immovable properties, now the 
of the suits before us, was such 
as gave them a right to redeem 
the properties, and the relief 
the defendants by the lower appejl*” 
Court, to which no objectiou has neon 
taken by the respondents by way 0 
cross-appeal, is not open to any Wg 
objection by the plaintiff. 


k6) C1896J 19 Mai, 151. 
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We therefore dismise these miscella- 
neou 3 appeals with costa (one set m 

each appeal). j- 7. 

pri.S./K,N. Order accordingly, 

A. I. R. 1930 Madras 1021 

Anantakrishna Ayyab. J. ^ 
{Gandreddi) Naganna&nA another 
Defendants—Appellants. 

[Bevinipati) Appalaraju and others . 
Plaintiffs—Respondents. ^ 

Second Appeal No. 1782 of 19-6, De¬ 
cided on 31sb January 1930, from decree 
of Sub-Judge. Vizagapatam, in Appeal 

Suit No. 63 of 1922. c ca — 

(a) Transfer of Property Act, &• 

Contract to sell - Vendee jn J^***"®" 
Absence of registered sale deed J 

of consideration — Doctrine of part per 
formance applies-Part Performance. 

It the vendL haa been put into 
(of the ptopettiea agreed to be 
the time of the sale, and 

the oitoumstaace that a registered sale deed 
hae nob been executed m bis favour is no 
ground to give a decree against 

favour of a aubaequeat ““S 

who euea to recover posaeasioo from him. 
doctrine of part performance has been applied 
in such cases, and the defendant in posssaaion 
inauchoiroumatances has been protected by 

Su"a: TlB. 1924 Mad. 271. ^oUMLi^ 

^^(b)^*Pftrt Performance — Applicability of, 
to cases where right to sue for specific per* 
formance U time barred, . 

It is nob necessary that the 

performance; it may even I’®, 

Session need not be given only at the time of 
the «Er'eni«nt, but need'only bo jj 2 ^^ 

too pica of part performance is limi¬ 
ted bo ejes where the right to sue for Bp c fie 
performance is nob barred on<^ date of the 

Bubeequent suit; A.LR. '-.q. a I R 

I. R. 1«2 Bom. 9, FoU.\ 38 Mad. 3 

1925 Mad. 666; Maddison v. ^ 

A n iT’i- AIR. 1929 Cal. 101 and 67 i. U 

W%7. , . ’ 

P. Somasundaram—ioT Appellants. 

Y. Suryanarayana—ioT Bespondents. 
Judgment. — Defendant 1 was en- 
titled to one-fourth of the suit lands, 
and he sold his ono-fourth share to 

defendant 6 on 28th July 
600 (Ex. 1). The father of defendants 
3 and 6 was entitled to one-fourth of 
the suit lands, and he sold the said one- 
fourth share to defendant 6 on 2nd June 
1901 for Bs. 500 (Ex. 2). De^en^ ^ 

executed a kadapa 

defendant 6 in respect of the lands so 

purchased by defendant 6. Defendant 

6 sold to the plaintiff on 24th June 1917 


(Ex. A) the half-share in the suit lands 

purchased bv him under Exs. 1 and 2 
The plaintiff sued to declare his title 
to a moiety of the plaint lands and to 
recover possession of the same after 
partition. Defendant 0 did not apiiear 
intho suit; the other defendants con- 

tended that the sale in favour of he 
plaintiff was a sham transaction t.iat 
when the properties were sold to delen- 
dant 6, defendant 6 agreed to re-convoy 
the properties to the vendors on their 
repaying Bs. 500, the price 
in Ess. 1 and 2, that defendant 1 was 

in possession of the 

lessee from defendant 6 (Ex. 3, 1903). 

that defendant 1 paid defendant fa Ks. 

500 in March 1905. hot as defendant 3 
was not then ready with his money, 
defendant 6 promised to execute a sale, 
deed in favour of defendant 1 but had 
delayed in doing so; that the suit was 
barred by limitation : and that the 
plaintiff was not entitled to any rel ef. 

The trial Court found that Ex. A, the 
sale deed in favour of the plaintiffs, was 
a sham transaction. It also found that 
tho defendants had acquired title by 
adverse possession, and dismissed the 
suit On appeal by the plaintiff, the 
learned Additional Subordinate Judp 
of Vizagapatam found it unnecessary to 
go into the question of the sham nature 
of the sale deed to the plaintiff, since 
defendant 6 as P. W. 3 admitted execu¬ 
tion of the sale deed to the plaintiff and 
also receipt of consideration for the 
same, and thought that the suit should 
be decided on the footing that the rights 
of defendant 6 passed to the plaintiff. 
Ae regards the contentions raised by 
defendant 3, the plaintiff and defendant 
3 having settled matters between them¬ 
selves the only question that remained 
was whether the plaintiff wae entitled 
to possession of the one lourth-share of 
the lands claimed by defendant J- 
lower appellate Court found that d efen- 
dant 1 had paid Bs. 500 to defendant G- 
aragreed, and that Ex. 7 a let er exo- 
ented by defendant G in '»/<>" ° 

dant 1 on 22nd December 1912. was 
genuine 1 but as no registered sale deed 
had been executed by defendant 6 m 
favour of the 6rst. tho Court held 
that defendant 1 could nob resist the 
plaintiff’s suit. The suit was accord¬ 
ingly decreed against defanaanb l. 
Defendant 1 and his son defendant 2. 
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have preferred feho present second 
appeal. 

Both the lower Courts have found 
that Ex. 7 is genuine and that Es. 500 
was paid by defendant 1 to defendant 
3- Defendant 3 was in possession of 
one-fourth share in question as a lessee, 
at least, from 1903 : see Ex. 3 executed 
by defendant 1 to defendant 6. On the 
dato of Es. 7 defendant 1 was in posses¬ 
sion. Ex. 7 states as follows: 

“i'ou p:iid back feo me Rs, 500 being tho 
amounb of the absolute sale cSectcd ia 
my favour on 2Sth July 1900 in respect of tho 
jirayeti lands known as PalUpupampulu and 
requested me to re- 80 ll tho same to you, and I 
have, out of grace, agreod to execute a sale 
deed ill your favour. I shall execute a sale 
deed and give the same to you registered within 
cue month from this day." 

Tho contention of defendant 1 in the 
lower Courts was that as he was in 
possession and as ho bad paid Rs. 500 
to defendant 6, and as defendant 6 had 
promised under E.t. 7 to execute a 
registored sale deed to him, the plain, 
tiff would not be entitled to any relief 
as against him for two reasons: 

(1) Defendant I’s possession after 
payment of Rs. 500 at any rate after 
Ex. 7, should be taken as possession as 
vendee, and that his prior possession as 
lessee was changed since he was given 
possession as vendee, that the absence 
of a registered sale deed by defendant 6 
iu his favour is no obstacle, since there 
was part performance as defendant 1 
was given possession as vendee at the 
time of Ex. 7. 

(2) The plaintiff having notice that 
defendant 1 was in possession at the 
time of the plaintiff's purchase, the 
plaintiff must be taken to have notice of 
defendant I’s claims, and therefore the 
plaintiff is not a bona fide purchaser for 
value without notice. 

The lower appellate Court, while 
finding that Rs. 500 was repaid by 
defendant 1 to defendant 6 as recited 
in Ex. 7, was not quite sure when 
exactly the same was paid. It dis¬ 
believed defendant 6*3 statement, as 
P. W. 3, that money had not been paid. 
Relying on the recital in Ex. 7 and the 
evidence of defendant 1, the lower 
appellate Court held that Rs. 600 had 
been paid by defendant 1 to defendant 
6 and that Ex. 7 was genuine, though it 
was not'quite sure as to the exact date 
on which the said Rs. 500 was paid. 
The lower appellate Court however dis¬ 


allowed defendant I’s ooutention for 
the following reasons: 

“lb cannot be said that possession was 
meant to be given in pursuance of the acree* 
ment Ex. 7 by a change In the nature of 
possession. If lessee’s possession was meant 
to be changed into that of an owner's posses* 
sion, reference must have been made to deli¬ 
very of possessiou thereunder. I therefore 
find that until the date of suit defendant! 
continued to be in possession, not in his own 
right and that the character of the original 
permissive possession as lessee was not 
changed into adverse possession after Ex. 7, 
Tho ruling in Muthukartippan v. 
samban (l) cannot assist the defendants, I 
find that the plaintifi and his vendor were in 
legal possession within the statutory period 

.There was no agreement which could 

have been spooifically enforced at the time of 
the suit, and possessiou wbioh was given under 
a kadapa executed in 1993 and which was 
continued till 1912 could not be in pursuance 
of the contract to sell. There 'is therefore no 
doctrine of part performance to be applied iu 
this case as there was no part perfotmance 
under the agreement, possession not having 
been given under -it. Defendant -1 cannot 
therefore claim any eqnitable right to resist 
the plaintifl's suit for recovery of possession of 
the land under the oiroamstances." 

Having regard to the finding that 
Ex. 7 is genuine and that Rs. 500 had 
been paid by defendant I to defendant 
6 , having regard.to the undertaking in 
Ex, 7 that defendant 6 would execute a 
sale deed to the plaintiff and having 
regard to the fact found by the lower 
Conrts that both Ex. 1 the sale deed 
executed by defendant 1 to defendant 6 
in 1900, for this very land, and Ex, 3 
the registered kadapa exesuted by de¬ 
fendant 1 to defendant 6 in 1903 relat-J 
ing to this very land,‘were returned by 
defendant 6 tp defendant 1 and were 
produced by defendant 1 in this suit I 
think that the proper inference to be 
drawn from the facts proved in this case 
is that the possession of defendant 1 as 
lessee was put an end to on the date of 
Ex. 7, and that the understanding of the 
parties should be taken to be that the 
defendant's possession, subsequent to 
Ex. 7, was to be that of owner, and 
that defendant fi’s only farther obliga¬ 
tion was to execute a registered sale- 
deed. I am unable to draw any infer¬ 
ence to the contrary from the mere 
circumstances that Ex. 7 does not 
specifically refer to possession; bu 
having regard to the circumstance that 

Ex. 1 (sale deed) and Ex. 3 (the lease 
deed) executed by defendant 1 were re- 
t urned to defendant 1 and tj be only full 
(1) [1914] 38 Mad. 1158=s251. 0.772. 
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ther undertaking was that defendant 6 
was to execute a registered sale deed I 
think the reasonable inferenco to be 
drawn from the facts is that defendant 
I's possession after Ex. 7 was to be as 
owner, and not as lessee as before. It 
has been held that if the vendee had 
been put into possession (of the pro¬ 
perties agreed to be sold to him) at the 
time of the sale, and consideration paid, 
the circumstance that a registered sale 
deed had not been executed in his favour 
is no ground to give a decree against 
him and in favour of a subsequent pur¬ 
chaser with notice who sues to recover 
possession from him. The doctrine of 
part performance has been applied in 
Isuch cases, and the defendant in posses¬ 
sion in such circumstances has been 
protected by Courts. The Full .Bench 
decision of this High Court in the case 
reported in Vizagapatam Sugar Co. v. 
Muthtiramareddi (2) is an authority for 
the proposition that part performance 
by way of delivery of possession and an 
enforceable right on the defendant's 
part to 'Specific performance are each 
good defences to a suit in ejectment. 

But it was argued by the learned 
advocate for the respondent (if I under- 
stood him correctly) that part perform¬ 
ance by way of delivery of possession 
must be delivery of possession at the 
time of the agreement, and that if the 
defendant was in possession already, 
the doctrine of part performance would 
not apply. I am unable to agree. In 
Fry on Specific Performance, S. 602, it 

is stated as follows : 

“ContiDuanoe in poseeaaion may, if un- 
equivooably referable to the contract alleged, 
be a sufacient act of part performance, ah 
though the taking of poaseasion was antece¬ 
dent to the contract." 

In Biss V. Eygate (3), A. T. Lawrence, 
J., observed : 

“The reapondent'e retention of poasesaion 
after 25tb March waa an act of part perform¬ 
ance unequivocally referable to the agreement 

.. There vraa therefore no evidence on 

which the Judge could find either that the 
respondent was not in poaaeaaion under the 
agreement or that there waa no part perform¬ 
ance of the agreement. Oonaequently the ap¬ 
peal must be allowed.’* 

Avery, J., added: 

“The decision in Eodson v. Eeuland (4) la a 
I. R. 1924 Mad. 271=76 L 0. 886=46 
Mad. 919 (P.B.). 

<8) [1918] 2 K. B. 814=87 L. J. K. B. 1101= 
119 L. T. 284. 

(4) [1996] 2 Oh. 429=65 L. J. Oh. 754=44 
W. B. 684=74 L. T. 811. 
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conclusive authority on this point. The deoi- 

Bion in that case was that although the enter¬ 
ing into possession was antecedent to the 
contract, yot the continuing in poeaesaion 
after the contract, being unequivocally re¬ 
ferable to the contr.act, was a sufficient 
part performance. The case is referred to as 
an authority in Art. G02 of Fry on Specific Per¬ 
formance. I cannot see how any 

other inference can bo drawn than that the 
respondent was in possession under and in 
pursuance of the contract which ho had made 
on 18th March. I agree that the appeal should 
be allowed." 

As remarked by Kekewich, J., ia 
Bodson V. Heuland (4) possession taken 
before, but continued after, a parol con¬ 
tract, for lease may, if unequivocally 
referable to the contract, constitute part 
performance taking the case out of the 
Statute of Frauds. The learned Judge 
quotes an observation of Knight Bruce, 
L. J., to the following effect: 

" Is there any authority for the proposition 
that the continuance in possession after a 
parol agreement, or after a variation of the 
parol agreement, may not be part performance 
of a contract with reference to the Statute of 
Frauds? I am not persuaded at present that 
it may nob. " 

Kekewich, J., observed, that no case 
had been cited to show that the doc¬ 
trine of part performance was nob 
equally applicable to a case of this kind 
as to the other cases to which it had 
been applied. 

The only Indian case to which my at- 
tention was drawn supports this view. 
In Eamappa v. Yellappa (5) at p. 312 
(o/52 Bom.) the learned Judges held 
that the possession of the mortgagee, 
coupled with the. subsequent agreement 
to sell, was a good defence. At p. 312 
the learned Judges remarked : 

“ It follows therefore that possession coupled 
with the agreement to sell will ordinarily be a 
good defence. It is not necessary that the 
agreement at the tim4 of defence should be 
capable’of specific performance; it may even 
be barred .... and possession need not be 
given only at the time of the agreement, but 
need only be retained if it already exists. ” 

In the case reported in Venkatesh 
Damodar v. Malappa Bhimappa (6), re¬ 
ferred to by the appellants’ learned ad¬ 
vocate, the plaintiff agreed to sell cer¬ 
tain property to the defendants, which 
property was already in their posses¬ 
sion. The defendants paid up the whole 
purchase money to the plaintiffs, but 
omitted to take from him a regis tered 

(5) A. I. B. 1928 Bom. 150=109 I. C. 58^2 
Bom. 807. 

(6) A. I. B. 1922 Bom. 9=66 I, C. 668=46 
Bom. 722. 




1024 Madras Naganna v. Afpalaraju (Ananfcaktishna Ayyar, J.) 


193( 


Faio cloaJ. After their right to obtain 
Specific jierforminca of the agreemeot to 
iell ln:l i)0.‘oai9 time barred, the plaia- 
tilf sued to recover possession of the 
property. The Court held that the de- 
fondauts were entitled tovenaain in pos¬ 
session against the pUintiff and dis¬ 
missed the plaintiff’s suit. S. 27, Specific 
Relief Act, and III. 3, Cl. 3, were also 
relied on in support of the general 
l)roposition that possession was notice 
of all rights claimed by the person in 
possession. But I do not think that 
these are relevant to answer the specific 
contention raised by the learned advo¬ 
cate for the respondents. The learned 
advocate for the respondent referred to 
Uaddison v. Alderson (7); bub I do not 
see anything in that decision which 
supports the respondent’s view. The 
decisions reported in Muthu Karuppan 
V. Muthu Samban (l) and Sheik Dawood 
Saheb v. Moideen Batoha Sakeb (8), 
though passed under S. 54, T. P. Act, 
also support in principle this view. I 
am therefore unable to accept the view 
of the learned Subordinate Judge, and 
I bold that the doctrine of part perform¬ 
ance applies to the present case, that 
defendant I’s continuing in possession 
after Ex. 7 must be taken unequivocally 
to refer to the contricb Ex. 7 and that 
it is a sufficient act of part performance 
although the taking of possession was 
antecedent to the contract. 

(7) [1883J 8 A. 0. 475. 

(8) A. I. R. 1925 Mad. 566=87 I. 0. 331. 


It was also argued by the learned 
advocate for the respondent that the 
defendant’s right to specific performance 
was barred by limitation and that there- 
fore the plaintiff’s suit was properly 
decreed by the lower appellate Court. 
There seems to bo some difference of 
opinion on this question in the Calcutta 
High Court: see 0, H. 0. Ariff v. 
Jadu Nath Majumdar (9); and Phillips 
and Devadoss, JJ., held in Vizianaga- 
ram Sugar Go. v. Muthurama Eeddi (2} 
that the plea of part performance is nob 
limited to oases where the right to sue 
for specifio performance is not barred 
on the date of the subsequent suit. 
They followed Meher Alt Khan v. Aratun^ 
nessa Bibi (lO). The decision in Bam-^ 
appa Y. Yellappa{5), at p. 342 {o/6^ 
Bomj, already referred tO| also supportiB 
this view. There however seem to be 
Some Calcutta cases apparently against 
this view : see case referred in G. H. C. 
Ariff V. J adu Nath (9). Bat I need not 
pursue this matter further, since I am 
bound by the decision in Vizianagaram 
Sugar Co. v. Muthurama lieddi (2). 

For the above reasons I reverse the 
decision of the lower appellate Court 
and restore that of the first Court, with 
costs of defendants 1 and 2 here and in 
the lower appellate Court. 

p.R.S./b.m. Appeal dismissed. 

♦ . 

(9) A. 1. R. 1929 0»1.101=112 I. 0. 865=5& 
Cal. 1090. 

(10) [1922] 671. 0.167., - 
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